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406 Salig Ram v. Barkat Ali . . 78 442 
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PATNA HIGH COURT. 

Civil, Revision No. 162 of 1923. 

July 2, 1923. 

Present.*^ — Justice Sir B. K.Mullick, Kt., 
and Justice Sir John BuckniH, Kt. 

Babu DEBI LAL — Peaintiff — 
Petitioner 
versus 

Babu JAI PRAKASH NARAIN SINGH 

AND ANOTHER — DEFENDANTS — OPPOSITE 

Party. 

Civil Procedure Code {Act V of rgoS), O, 
XVII, r. ^^Order directing plaintiff to furnish 
defendant with documentary evidence in certain 
language — Jurisdiction — Failure to comply with 
order — Dismissal of suit, whether justified. 

There is no statutory provision which empowers 
a Court to compel a plaintijS to supply the defend- 
ant with a copy of his documentary evidence in 
any specific language. An order, therefore, direct- 
ing a plaintiff to furnish the defendant with copies 
of entries in his account-books in the dindi langu- 
age is without jurisdiction, and the dismissal of 
the suit under r 3 of O XVII of the Civil 
Procedure Code for non-compliance with such an 
order is not justified. 

Rcvisiou from an order of the Subordi- 
nate Judge, First Court, Gaya, dated the 
28th March 1923. 

Messrs. S. M, MulHch and N. N. Sen, 
for the Petitioner. 

Messrs. KaUaspati, S. Dyal, BrijKishore 
Prasad mA Raghmtandan Prasad, lot the 
Opposite Party. 

JUDGMENT. 

— ^The suit was instituted on 
the 23rd August 1922. The plaintiff 
filed his account-books which were in 
the Mahajani character and applied for 
the r return on condition that a true copy 
was kept upon the record. The Court 
ordered that the books should be returned 

I' ' 


after inspect on by the defendants and ad- 
journed the case till the 9th January 1933. 
On the 9th January the Court directed 
that the plaintiff should make over a Hindi 
copy of the entries to the defendants and he 
adjourned the case for hearing till the 27th 
January, Instead of supplying Hindi 
copies it appears that the plaintiff supplied 
copies, in Devauagri both to the Court and 
to the defendants, Oa the 27th January 
the defendants applied for an adjournment 
and for issue of warrant of arrest on Rai 
Sahib Surajmal, who is the brother of the 
plaintiff. The Court thereupon recorded 
the following order: — ''Plaintiff to make 
over a Hindi copy of the entries of rokar 
and khata to the defendants’ Pleader. 
The plaintiff’s Vakil, Babu Deep t a rain 
Eal, undertakes to make Rai Sahib 
Surajmal appear in person on the date 
fixed. Both parties to come ready on the 
dated fixed. Plaintiff’s witnesses to come 
over on the said date.” It seems that when 
this order was presented for counter -s gna- 
ture to the Pleader of the plaintiff, he 
recorded the following note: “I have under- 
taken to only inform him.” 

Nothing further appears to have been 
dote by the learned Subordinate Judge 
in the matter and on the 28th March, when 
the cas'v: came up for hearing, the plaintiff 
put in a petition for the issue of acorn- 
raision for the examination of Rai Saheb 
Surajmal on the ground that he was ill. 
The Court thereupon recorded the follow- 
ing order: “The plaintiff has not yet 
compHed with the Court’s order of 9th 
January 1923 and 27th January 1923. 
The suit is, therefore, dismissed. Defend- 
ants will get costs on ex park spale/* It 
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is not cleat tinder what provision of 
law this order was passed. To begin with, 
there is no statutory provision compelling 
the plaintiff to furnish the defendants 
w th a copy of his documents either in De- 
Vanagri or Hindi or in any other language. 
The Court’s direction upon the plaintiff to 
furnish a copy of the account-books in the 
Hind character was whol y without juris- 
dction. In point of fact, the plaintiff did 
make an attempt to comply with the Court’s 
order by furnishing the defendant with a 
copy in the Devanagri character which is 
the alternative Court language for the 
Gaya District, and in any event the learned 
Judge’s order dismissing the suit on this 
ground was, in my opinion, wrong. 

Then, with regard to the non-compliance 
in the 'matter of the production of Rat 
Saheb Surajmal, the note recorded by 
BabuD. N. Dal seems to indicate that he 
never agreed on behalf of his clients to pro- 
duce Rai Saheb Suraimal in person. In- 
deed, it is difficult to see now he could be 
made to produce a witness in person if that 
witness either by reason of illness or for 
any other cause was unable to appear 
in Court; much less was it possible for the 
Subjrdnate Judge to dism ss the suit 
because the plaintiff had not been able to 
br ng the defendant’s witness to Conrt 
on the 28th March. 

It is contended that the learned Subordi- 
nate Judge acted under O. XVII, r. 3, 
Civi Procedure Code, a.nl that as 
the plaiutiff had failed to carry out an 
order wnicii prevented him from continuing 
the trial, he was justified in dismssing 
the suit under r. 3 of O. XVII. Now, in 
both the above matters the learned Subor- 
dnate Judge acted without authority; 
but apart ironi the fact that there was no 
statutory provis on the orders were in them- 
selves so uareasonable that it was impossible 
to expect the plaintiff to carry them out. 
His proper course was either to issue a 
warrant for the attendance of Rai Saheb 
Surajmal or to issue a commission for his 
exam nat on as requested by the plairt jBf 
and in any event he should have called 
upon the pla i*t ff to proceed with his case; 
and if he was unwilling to grant any further 
adjournment he should have made a decree 
upon the evidence adduced before him* 


In my opinion the order of the 28th March 
was not a decree for there was no adjudica- 
tion. I agree also that it was wholly with- 
out jurisdiction. 

The result is, that the order of the Sub- 
ordinate Judge will be set aside with costs 
hear rg fee Rs. 32. 

The Subordinate Judge is directed to 
proceed with the trial accroding to law. 

Bucknilh ;r. — I agree. 

Order Sit aside, 

w. c. A. 


CALCUTTA mOH COURT. 

Appeal prom Original Decree No. 49 
OF 1921. 

April 26, 1922. 

Present : — -Justice vSir Asutosh Mookerjee, 
Kt., and Mr. Justice Chotzner. 

UMA CHARAN CHAKRABARTI and 
others—Defendants— Appellants 
versus 

NIBARAN CHANDRA CHAKRABARTI 
— Plaintiff — Respondent. 
Limitaticn Act {IX of 1908), Sch. I, 
Art. ’—Preliminary decree a^rmed in appeal-’^ 
Application for final decree ^Starting point of 
•imtIaUon—Ttmt fixed for payment of money, 
commencement of-^ Effect oj disposal of appeal on 
decree. 

tVhen a ijreliminary decree in a mortgage 
suit is affirmed on appeal, an application trade 
within three years of the date ot the affirmance in 
order that a final decree might be passed is within 
the period prescribed by Art, 181 01 the Limita- 
tion Act. [p. 3, col. 2.] 

Gajadhar Singh v. Kishen Jiwan Ld, 42 Ind. 
Cas. 93; 39 A. 641: 15 A. L.J. 734, Ntsamm ud din 
Shah V Bohra Bhim Sen, 43 Ind. Cas. 870; 40 
A. 203; 16 A. L. J. 85 and JayanU Venkayya 
V. Damisetti Saiktraju, 64 Ind. Cas. 470; 44 M. 
714; 41 M. L. J. 1I7J 14 L. W. tSo, tollowed. 

Time for the do.ng ot any thing under a decree 
runs from the date of the ultimate decree which 
terminates the litigation and becomes, a,s soon 
as it is passed, the only operative decree be- 
tween the parties, fp. 5, to). 2.3 
Sashikanta Atharyya v, Sarat Chandra, 70 
l&d. Cas. 34 C. L. J. 415 at 427, refemd to. 
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WUea time is fixed by the lower Court for pay- 
flieiil of money, and the decree ot that Court 
is confirmed on appeal, the time for payment 
fuoa from the date of the decree ot the Apellate 
Court though the latter decree does not expressly 
provide that the time for payment should be 
calcidated from the date of the appellate decree, 
[p. 5, col. 2.3 

It the decree of the lower Court is reversed by 
the Appellate Court, it is absolutely dead and gone; 
if, on the other hand, it is affirmed by the Appel- 
late Court it is equally dead and gone, though 
in a different way, namely, by being merged in the 
decree ot the superior Court which takes its place 
tor all intents and purposes; both the decrees 
cannot exist simnltaneoasly. [p. 4. col. i.] 

AirunacheHa v. Vdudayan, 5 M. H. C. R. 215 
and Mahammad Sulatman v. hfuhammad Yar 
Khan, 11 A. 267; A. W. N. (1889) 55; 13 Ind. Jur. 
427:6 Ind. Dc ( n. s.) 598 B.), followed. 

Batuk Nath v. Munni Dei, 23 Ind. Cas. 644J 
41 1 . A. 104: 19 C. L. J. 574; 36 A. 284; 18 C. W. 
N. 740; 12 A. L. J. 596; 16 Bom. L. R. 360; 27 M. 
I/. J. i; I L. W. 729; (i 914) M. W. N. 437 (F. C. , 
Abdul Majid v. Jawahir Lai, 23 Ind. Cas. 649: 36 
A. 350; 12 A. L. J. 624 16 Bom. U R. 395; C. 
W.N. 963; 19C. L J 626; 27 M I/.J. 17; (1914) 
M. W.N. 485; 16 M. I.. T. 44; 1 1,. W. 4B3 (P- C.), 
distinguished. 

Appeal against the decision of the Sub- 
ordinate Judge, 2.|-Pargauas, dated the 
1st December 1920. 

Babus Mahendra Nath Ray, Hira Lai 
ChuckerbuUy, Promotha Nath Bandopadhya 
and Sib Chunder Palit, fot the Appellants. 

Babjis Ram Chunder Mazumdar, Charu 
Chundet' Biswas, Bimila Charaa Deh and 
Rama Prosad Mookerjee,iuT^ tiie Respond- 
eat.. 

JODGMENr.— This is ail appeal a^aiu.st 
the fi -al decree in a m iitgage su.t for 
sa^.e. The decree has beeii ass a led on the 
ground that it was made on the base's of 
an applicat on u ider O. XXXIV, r. 5, 
sub-rule (n), of the C^Jc of Civil Procedure 
which was presented after the lapse of the 
prescr bed time. To test the vaidity of 
this argument, it is necessary to refer to the 
salient facts in this case. The prel minaiy 
decree was made on the i6th July 1914 
.uider section 96 of the Code of Civil Pro- 
cedure, an appeal lay against this decree. 

‘ Indeed . under sect on 97 if an appeal was 
not preferred, the defendants would not 
be competent to challenge its correctness 
in an appeal aganst the final decree. An 
appeal was consequently lodged in this 
Court, 'phe appeal was heard on the met. ts 
and tbe.Coutt came to the conclusion that 


the decision of the Tr al Court could not 
be successfully assailed. The result w’as 
that the decision of the Trial Court was 
affirmed and the appeal was dismissed with 
costs on the 30th May 1917. On the 24th 
March 1920, the present apph* cation was 
made under 0 . XXXIV, r. 5, sub-rule (n), 
in order that a final decree might be passed. 
The defendants urged that the application 
was barred by limitation under Art, 181 
of the Schedule of the Indian I^imitation 
Act, inasmuch as it had been presented more 
than three years after the i6th July 1914, 
when the preliminary decree had been 
made by the Primary Court. The Sub- 
ordinate Judge overruled this contention 
on the author ty of the decision in Gajadhar 
Singh V. Kishen Jiwan Lul (i). It has not 
been disputed before us that the contention 
of the appellants )s opposed to the decisions 
in Gajadhar Singh v. Kishen J.wan Lai 
(i), Nitam-ud-din Shah v, Bohra Bhim 
Sen (2) and Jayanti Venkayya v. Damisetti 
Sathiraju (3). These cases are authorities 
for the proposition that, when a preliminary 
decree in mortgage suit has been affirmed 
on appeal, an application made within 
three years of the date of the affirmance 
w th a view to make a final decree is within 
the period prescribed under Art. 181 of 
the Schedule of tlu Indian Limitation Act. 
We have been asked to hold, however, 
that these cases were erroneously decided 
and that they are contrary to tiie principle 
recog ited by the Judicial Committee in 
Hukum Chand Boid v. Pirihichand Lai (4) . 
In our opiruon, this contention is not 
well founded. 

We shall assume, for the purposes of the 
present case, that an application to make 
final a decree in a mortgage suit is governed 
by Art. 181 which provides that applica- 
t ons for which no period of limitation is 
provided elsewhere in the Schedule or by 
section 48 of the Code of Civil Procedure, 


42 Ind. Cas. 931 39 A. 64I1 15 A. L. J. 734‘ 
(2) 43 Ind. Cas. 870; 40 A. 2031 16 A. L. J. 

64 Ind. Cas. 470; 44 M. 7141 41 M. L. J. 

117; f4 W. 180. ^ ^ T Y 

(4) 50 Ind. Cas. 444;J6 C. 6701 30 C. L. J. 

71117 A. L. J. 514J 36 M. L. J. 5571 fSC. W. 
N, 7211 21 Bom. L. R. 632; (1919) M. W. N 25^; 
26 M. L. T. X3Ti 10 L. W. 416J 46 i. A. 52 (P. C.). 
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1908, must be presented within three years 
from the date when the right to apply 
accrues. OxX behalf of the appellants, 
it has been contended that as by the preli- 
niiaary decree the mortgagors were permitted 
to redeem within six months from the date 
of the decree, that is, on or before tie i6th 
January 1915, the decree-holders were 
bound to apply to make the decree final 
w thin three years from the i6th January 
1915, that is, on or before the i6th January 
1918. It may be conceded that this conten- 
tion is, prima facie, well founded. But 
that does not justify the conclusion that 
the appellants are entitled to succeed in 
their content on. We cannot overlook the 
events which have happened between the 
l6th January 1915 and i6th Januar^^ 
1918. The appeal preferred b^^ the defend- 
ants in this Court had been dismissed on the 
30th May 1917, and it is incumbent on the 
Court to consider the legal effect of the 
decision of this Court on the rights of the 
parties. 

We may usefully recall here the lu' id 
exposition g ven by Mr. Justice Dwarka- 
nath Mitter in Ram Char an v. La khi Kant 

(5) of the true effect of the disposal of an 
appeal upon the decree of the Primary 
Court. If the decree of the lower Court 
is reversed by the Appellate Court, it is 
absolutely dead and gone; if, on the other 
hand, it is affirmed by the Appellate Court 
it is equally dead and gone, thougli in a 
d fierent way, namely, by being merged 
in the decree of the superior Court which 
takes its place for all intents and purposes; 
both the decrees cannot exist simultaneously. 
This is in accord with the view expounded 
by Scotland, C. J., in Arunachella v. Vclu 
dayan (6), and was subsequently adopted 
by the majority of the Full Bench in Mu- 
hammad Sulaiman v. Muhammad Yar Khan 
(7), where the observations of the Judicial 
Committee in Kristo Kinkttr Roy v. Rajah 
Burrodacaunt Roy (8) were explained. 


(5) 7 B. b. R. 704 at p. 714* 16 W. R i (F.B.J, 

( 6 ) 5 M. H. C. R. 215. ^ 

(7) II A. 267? A. W. N. (1889) 555 13 Ind. 
Jut. 42716 Ind. Bee. (n. s.) 598 (I. B.). 

(8) 14 M. 1 . A. 465; 17 W. R. 292J 10 B. I4. 

R. iot; 2 SiUh.P. C. J. 564? 3 Sar. P. C. J. 62. 
ao x$. R. 860. • 


This principle has been repeatedly approv- 
ed and illustrations of its application will 
be found in Luchmun Persad Singh v. 
Kishun Persad Sr (9), which was decided 
by a Full Bench of tins Court and followed 
the decision of the Judicial Committee in 
Pitts V. La Fontaine (10) in Muham- 
mad Sulaiman v. Muhammad Yar Khan (7) 
and Muhammad Sulaiman Khan v. Fatima 

(11) , which were decided by two Full Benchc s 
of the Allahabad High Court ; and in 
Rameswar v. Bhaba Sundari Debi 

(12) , Aghora Kumar GanguH v. Mahomed 
Musa (13), Brija Lai Singh v. Mahadco 
Prasad (14), Gajraj Mali v. Shami 
Nath (15), Kailash Chandra Basu v. Girija 
Sundari Debi (16) and Chandra Kanta v. 
Lakshman Chandra (17) ; which review maixy 
of the earlier decisicn s on tie subject ai d 
show that tie doctrii e is supported by the 
judgment of the Judicial Committee in 
Brij Narain v. Tejbal Bikram (18). 

The decisiois of the Judicial Committee 
in Batuk Nath v. Munni Dei (19) and Ahdut 
Majid V. Jawahir Lai (20) are clearly d’s- 
tinginshable, as based on a rec(>grition 
of the principle that dismissal (i an appeal 
f<^r default is not au affirmance d tie 
decree ; to the same class belong the deci- 
sions in Patlcji v. Ganu (21), Bhola Nath v. 


(0) 8 C. 218; 4 Shouie h. R. 261 j 10 C. L. R. 
425; 4 Ind. Dec. (n. s.) 140 (F. B.) 

(10) (1881) 6 App. Cas, 482' 50 B. J. P. C. 8; 
43 L. 1. 519. 

(11) II A. 314; A. W. N. (1889) 107; 6 Ind. 
Dec. (N. s.) 628 (F. B). 

<I2) 5 Ind. Cas. 304; n C. h. J. 81. 

(13) 5 Ind. Cas. 723; ii C. B. J. 155. 

(14) 12 Ind. Cas. 669; 15 C. h. J. 4321 17 C. 
W. N. 133. 

(15) 36 ind. Cds. 307; 39 A. 13; 14 A. L. J. 853. 

(16) 14 Ind. Cas. 2991 39 C. 925J 16 C. W. N. 
658. 

(17) 36 Ind. Cas. 460; 24 C. L. J. 5171 21 C. 
W. N. 430. 

(18) 6 Ind. Cas. 669; 37 T. A. 70; ii C. I,. J. 
560J 32 A. 295; 14 C. W..N. 667J 7 A. I4. J. 5071 
12 Boni. It. R. 4445 8 M. !<. T. 571 20 M. I4. J. 
587; ti9io) M. W. N. 392 (P. C.). 

(19) 23 Ind. Ca.s. 644 > 41 I. A. 104; 19 C L. J. 
5741 36 A. 2841 18 C, W. N. 740; 12 A. i. J. 5961 
i6 Bom. L. R. 3^; 27 M. L. J. ij 16 M. L. T. 
Ij I h. W. 729 (1914) M. W. N. 437 (P. C.). 

(20) 23 Tnd. Cas. 6491 36 A. 350} 12 A. h\ J. 
6241 16 Bom. L. R. 3951 18 C. W. N. 9631 19 C. 
h. J. 626; 27 M It, J. 171 (1914) W, N. 4851 
16 M. h. T, 44; I h. W. 483 (P. C.). 

{21) 15 B. 370J 8 lad* Dec. (n., s.) 253, 



5 


Vol.; 5 j INDIAN CASItS. 

UMA CSARAN CHAKRABARTI %), I^TIBARAN CHANDRA CHAKRABARTI, 


Kanti Chundra (22), Kailash Chandra Basu 
V. Girija Sundari Debi (16) and Syam 
Mandal v. SatiNath (23). These decisions 
do not m litate against or weaken the effect 
oi the two decisions of the Judicial Committee 
in Kristo Kinkur Roy v. Rajah Burrodacaunt 
Roy (8) and Brij Narain v. Tejhal Bikram 
(18) . The decision of the Judicial Committee 
in Hukum Chand Boid v, Pirthichand Lai 
(4) is also clearly distinguishable. In this 
case, a claim was put forward for compensa- 
tion on the ground ot failure of consideration 
by cancellation of the sale. It was ruled 
that the right to claim compensation had 
accrued on the date of the cancellation 
of the sale, by the Primary Court and that 
the person entitled to the compensation 
could not claim extension of time on 
the ground that an appeal had been preferred 
from the proceedings for reversal of the 
sale for there was no suspension of the right 
as in Hemendra Mohan Khashnabis v. 
Noresh Chandra Battacharjee (24), which 
followed Ranee Surno Moyee v. Shooshee 
Mokhee Burmorda (25), Prannath Roy Chow- 
dhury v. Rookea Begum (26) and Nritya- 
moni Dassi v. Lakhan Chunder Sen (27). 

In the case before us, the facts are entirely 
d fterent. The plaintiffs seek to make 
final a preliminary decree in a mortgage 
suit. The question is, which is the pre- 
liminary decree that can be made absolute 
at the date of the application? In the first 
place, it is manifest that the only decres 
which is operative and can be affirmed on 
the date of the application is the decree 
of the High Court made on the 30th May 
1917, and, consequently, time ran not from 
the i6th July 1914, but from the 30th 


(«2) 25 C. 3111 I C. W. N. 67Ij 13 Itid. Dec, 
(N. S.) 208. 

(23) 38 Ind. Cas. 493144 C. 954J 24 C, I#. J. 
3235 21 C. W. N, 776. 

(24) 62 Ind. Cas. 418, 33 C I/. J. 260; 25 C. 
W. N. 376. 

(25) 12 M. 1. A. 244J IT W. R. P. C. 51 2 B. L. 
R. P. C. loi 2 Suth. P. C. J. 173J 2 Sar. P. C J. 
4241 2» R. 331; I Ind Dec. (n. s.) 489. 

126) 7 M. I. A. 323; 4 W. R, P. C. 37; t Suth 
P. C. J. 3671 I Sar. P. C. J. 6921 19 B. R. 331. 

(27) 33 Ind. Cas. 452J 43 C. 66o» 20 C. W. N, 
5221 30 M. B. J. 529J (19*^) I M. W. N 332J 3 B. 
W.^aril 18 Bam. B. R. 4181 24 C. B. J. ii ao M. 
Bi T: 10 Q*y 


May 1917. The common principle which 
governs all the cases is, that the time 
runs from the date of the ultimate decree 
which term nates the litigation and be- 
comes, as soon as it is passed, the only 
operative decree between the parties, as 
was pointed out in Sashikania Achatyya 
V. Sar at Chandra (28). If a contrary view 
were adopted, it would be impossible to 
reconcile the cases on the subject. Our 
attention has finally been drawn to the 
case^ of Basanta Kumar v. Radha Rani 
Dasi (29), which appears to be an authority 
lor the proposition that, when time is allow^- 
ed by the decree of the Court of first instance 
for the performance of an act, the time 
is not extended by the dismissal of the 
appeal preferred against that decree. This 
vew does not touch the question in contro' 
versy before us. But we may point out 
that there is much divergence of judicial 
opinion on the subject, as pointed out in 
the case of Sashikanta Acharyya v. Sarat 
Chandra {28). The balance of judicial 
opinion is in favour of the view that, when 
time is fixea by the lower Court for pay- 
ment of money and the decree of the lower 
Court is confirmed on appeal, the time 
for payment runs from the date of the 
decree of the Appellate Court though the 
latter decree does not expressly provide 
that the time for payment should be cal- 
culated from the date of the appellate 
decree. We need not, for the purpose of 
the present case, discuss whether the deci- 
s ons which take the contrary view may 
be defended on principle. 

We hold accord ngly, that the view 
taken in Gajadhar Singh v. Kishen Jiwan 
Lai (t), Nizam-ud-din Shah v. Bohra Bhim 
Sen (2), and Jay anti Venkayya v. Damisetti 
Sathiraju (3) is well-founded and should 
be adopted. 

The result is, that the decree made by 
the Court below is affirmed and this appeal 
dismissed with costs. 

The order for stay of sale will stand 
discharged. 

e:. S. d. & W. C. A. Appeal dismissed. 

(28) *70 Ind. Cas. 6; 34 C. L. J. 4^5 at p. 427. . 

(29) 70 Ind. Ca^. 735? 26 C. W. N. 440; 36 C. 
B. J- 1591 (*922) A. 1. R, (C.) 329. 



JINDIAN CASES. 


M4UN0 PO BAH f. UA SO YI< 

RANOOOH HiaH CK)URT. 

SPECiAi. Second Civ«e Appeal Fo. 83 
OF 1923. 

March 8, 1928. 

Present Jubtice Carr. 

MAUFG PO HAF— Plaintiff — 
i\pPELLANT 
Versus 

MA vSO YI— Dependent — Rkspondknt, 

Pleadings-^ AppiUaie stage of suit — AmenimfiM 
ofplainU 

Plaintiff, a Burmese Buddhist, sued his wife for 
possession of all the joint property on the ground 
that she had committed adultery by taking another 
husband in spite of his protest The defendant in 
her written statement alleged that there had been 
a divorce by mutual agreement. The plaintiff 
succeeded in the first Court. In appeal, the 
defendant urged for the first time that the pHint- 
iffhad no cause of action since he did not allege 
a divorce, nor did he pray for one. The plaintiff 
then made an oral application for amendment o 
plaint which was refused. On second appeal: 

Held, that having regard to the fact that the 
omission from the plaint qf a prayer for divorce 
Was in all probability due to the fact that the 
plaintiff and his legal adviser considered that the 
marriage was already dissolved, which view, 
though erroneous, was under the circumstances 
at least excusable, and also having regard to the 
fact that the objection to the form of the suit 
was taken for the first time in appeal, the case was 
pre-eminently one in which an amendment of the 
plaint should have been allowed In order that 
justice might be done. 

Qussro . — ^Whether a suit lies by a Burmese 
Buddhist for possession of all the joint property 
on an allegation of the commission of adultery by 
his wife, without a prayer for divorce ? 

Mr. Mating Thcin, for tlie Appellant. 

Mr. M inng Lai, for the Respoudeiit. 

JUDGMENT. --The parties in this suit 
were, or are, husband and wife. 'Ihe 
plaintiff, the luisband, sued the wife for 
possession of all the joint property, on 
the ground that she had committed adul- 
ter}’. He said in his plaint that the 
defendant had taken a lesser husband, 
that though he protested in the presei ce 
of elaers she took no notice of him. 

The defendant in her written .statement 
alleged that there had been a divorce by 
inutiial agreement, and that at that time 
the plaintiff told her she coulo take an- 
other husbano. Consequently , she married 
again ana did so publicly. 

. These are all the allegations in the 
phirt that are at present nialcrirl. 

The Sub-Divisional Court fou d for tl e 
..nugavc himadecr(( . s lifted. 
The del endant appealed to the Divisioirl 


lisas 


Court a d her first ground of appeal wa« 
that there was no cause of acthm, since 
the plaintiff did not allege that he had 
effected a divorce, nor did he pray for one. 
This ground of objection does not appeal 
to have been raised in the Court of first 
instance. 

The learned Divisional Judge upheld 
this objection and on it allowed the appeal 
and dismissed the plaintiff's suit. He 
based his de ision on the case of Maung P& 
V. Ma Loll Ma Gale fi) in which their 
Lords!. ips of the Privy Council remarked 
that the cause of action for a partition 
of property was the divorce. 

I am by no means sure that this dictum 
of t eir lyord ships is a binding and conclu- 
sive one on the question now before us. 
The question belore them was whether 
a prior suit for divorce would bar a subse- 
quent suit for partition under the provi- 
sio -s of the Civil Procedure Code. They 
held that it would not, and in the course 
of their c iscussion made the remark quot- 
ed. The question before us is a very 
different One, whether, in the somewhat 
unusual circumstances of this case, the mere 
fact of the adultery of the wife would not 
be a sufficient cause of action in the suit. 
When their Lordships made this remark 
they did not necessarily mean that there 
could be no other cause of action than a 
divorce. A d the Dhammatl fits very 
cl arly give the husband of an adulterous 
wife the right to require her to leave the 
house with only the cloths on her back. 
In ordinary circumstances, of course, the 
question whether adultery had ^ been 
committed or not should be decided by 
a tribunal. But in this case it is admitted 
that the wife publicly took another lius- 
bai d . Thus the question whether there Was 
adultery or not depends on whether the 
original marriage had previously been 
dissolved or not. The defendant alleged 
that it had. The plai tiff alleged that it 
had not, but it seems to me clear that he 
regarded this conduct of his wPe as auto- 
matically dissolving it. Thus, essentially, 
both parties considered that the marriage- 
tie was no longer in existence at the time 
of the filing of the suit. 

(i)iilnd Cas 497; 4 Bur. L. T. 153J 6L. B.RF 
iB; 15C W.N,766;8 A.E. J. 739; 13 Bom L. R. 
4^41 14 C, L. J I 5 J (1911) 2 M. W. N. 397; 38 C. 
$291 10 M. L. T. 479} 38 1. A. 140 (B. C.). , 
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But I do not think it necessary finally 
to decide the question whether the suit 
wiH lie without a prayer for divorce. 
There was no written application for leave 
to amend the pleading on the record of 
the Divisional Court, but it would seeni 
that there must have been an oral appli- 
cation, for in his judgment the Divisional 
Judge says that he does not consider this 
a case in which leave to amend should 
be given. The reason for this is : “ It a])- 
pears to me that the plaintiff-respondent 
choSe his form of sui. deliberately, for the 
purpose of giving his wife as much 
anno5^ance as possible without, at the 
same time, giving her the satisfaction of 
being released from the marriage tie. 

I do not at all agree with this view. In 
my opinion, no inference of this kind ad- 
verse to the phiintiff can justly be drawn. 
In all probability the omission from the 
plaint of a prayer for divorce was due to 
the fact that plaintiff and his legal adviser, 
considered that marriage tie was already 
dissolved. And in the peculiar circum- 
stances of the case, this view, if erroneous, 
was at least excusable. 

We have, moreover, the fact that 
the objection was raised for the first time 
in first appeal. 

In my opinion the case was pre-emi- 
nently one in which an amendment of the 
plaint should have been allowed in order 
that justice might be done. And I think 
that the amendment should be allowed 
now. 

The Divisional Judge having decided 
the appeal this point only the case 
must be rema. dea. 

I set aside the judgment and decree of 
the Divisional Court, and remand the 
appeal to the District Court of Prome 'the 
successor in jurisdiction of the Divisional 
Court) with a direction that the plaintiff- 
appellant be allowed to amend his plaint 
by the addition of a prayer for a divorce, 
and that the District Court do then proceed 
to hear and determine the appeal- on its 
merits. 

Th: appciUut will be given a certificate 
for the refund of the CoUrt-fee paid on 
this appeal. Tae other costs of this 
appeal will be costs in the fiist appeal and 
will follow its result . 

H, H, tiU remanM. 


PRIVY COUNCIL. 

AppFth FROM THK Iahoke High Coi^rt. 
Apr 1 23, ii>23. 

Present : — Viscount Ihiilay, Ivord Duncd n 
Lord Atkinson, S'l J-jlin ihlge, Kt., and 
Ml. Ameer Ali. 

S^h KAhv'TAYA L'\T^ sinck deceased, 
(now repkeskni'icd by DATnUMAN 
PARvSHA-D and another) — ArPfvEi, an is 
Versus 

The NATIONAL BANK OK INDIA. 
Limited. DELHI— Responde.n'; . 

Contrict Act {IX of 1872), s. 72 — Payment 
made under protest to avoid attachment, whether 
made under coercion — Transfer of Property Act 
{IV of 1882), s. 69 — Mortgage in Punjab — Power 
of sale without intervention of Court, validity of 
— Company — Mortgage — Sale hy mortgagee — 

Purchase by debenture -holder, validity of — Regis* 
tration Act {XVI of iqoS), ss. 33, 34, 35. 87- — 
Presentation for registration — Power*of -attorney — 
Presumption — Execution — Omnia proosumuntur, 
rite et solenniter acta, applicability of. 

A payment made by the owner of a property 
under protest in order to avoid an unlawful attach- 
ment of the property is made under coercion and 
is recoverable under section 72 of the Contract 
Act. [p. 10, col. I.] 

The provisions contained in the Transfer of 
Property Act are not appbcable to the Punjab 
and there is n^ positive enactment in force in that 
Province which prohibits the insertion of a clause 
in a mortgage-deed conferring a power of sale on the 
mortgagee without the intervention of the Court, 
[p. I'-. o< 1 2.] 

Therefore, there is nothing to prevent a limited 
Company in the Punjab issuing debentures and 
securing them by a mortgage in favour of trustees 
with the power of sale. [p. 10, col 2.] 

Bhuwani Churn Mitr v. Jyhishen Mitr, 
(1847) S. D. A. 354; 8 Ind. Dec. (o. s.) 326, 
Keshavrav Krishna v. Bhavanji, 8 B. H. C. R. 
(A. C. J.' 142, distinguished. 

A person in a fiduciary position cannot sell to 
him.self property which he holds in his fiduciary 
character, the principle being that the interest 
of the seller to get the highest price and that of 
the buyer to offer the lowest price should not be 
centred in the same person, [p. 10, col. 2; p. ii, 
col. I.] 

York Buildings Company v. McKenzie, (1795) 
3 Paterson 378. referred to. 

This principle, however, is inapplicable to the 
case of a sale of the property of a limited Company 
effected by the trustees for the debenture-holders 
of the Company, under a power of sale conferred 
upon them, where the property is purchased by 
one of the debenture-holders, inasmuch as the sale 
being on behalf of the Company it is the duty and 
interest of the trustees to secure as high a price 
as possible and there is no conflict of interests, 
[p. II, col. I.] 

Where an endoiflement on a reglate red deed 
states that the person presenting the deed for 
registration held a special power-of -attorney antho - 
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i-isiiig him to present it, it must be presumed, 
under the terms of section 33 of the Registration 
Act, that the power-of-attomey was a proper 
power, [p. II, col. i.] 

By section 34 of the Registration Act the duty of 
enquiring as to execution is put upon the Register- 
ing Officer and section 35 of the Act iirovides that 
if he is satisfied as to various particulars he shall 
register the document, therefore, the fact of 
registration gives rise to the presumption of omnia 
prfesumuntur rite et solemmter acta, and the fact 
of execution of the document by parties by whom 
it purports to have been executed must be pre- 
sumed. [p. II, col. I.] 

Appeal from the Lahore Higii Court. 

Messrs. De Gruylher, K, C., and Parikh, 
for the Appellant. 

Messrs. Tomlin, K. C,, Dunne, K. C.^and 
Raike s, f or the R esp o nden ts . 

JUDGMENT.— The p^es.‘nt act' on :*$ to 
recover a sum oi Rs. 83,005 wit] interest, 
being a sum paid, as alleged, under coercirm 
and as such is recoverable under section 72 
ofihe Contract Act. In order to make 
the matter intelligible it is necessary to 
g ve the histoiy of the various transactions 
which has g ven rise to the claim. 

A 1 inited Couipany, called the Delhi 
Mills Cotton Comp my, was established 
before 1801 and carried on business. In 
January 1S91, it issued debentures to the 
extent of two lacs of rujiocs in favoui oi a 
Mr. Anderson and others. The debentures 
were secured a mortgage of immoveable 
property of the Compatty. Later in the 
same year, the Company ai ranged for a 
cash credit uilh tlie respondents — The 
National Bank of India — to the extent of 
two lacs. By a s upplenientai y agreement 
of the 6th Marcli 190(1, this was increased 
to three lacs. In security of the smns to 
be advanced under the cash credit, the 
Cdmp.nny gave the Bank a lieu on dl iiianu- 
tactured goods and on all raw materials 
hereafter belonging to the Company. The 
Company came to owe the bank large sums 
and 0:1 the 3otji June 1900, the respondents 
put in rorce their lien and sold olT 11 e 1. ai u- 
facturerl goods and stock of raw material 
of the Company. After realisatljii of the 
effects sold, the Company still owed 
Rs.7S,oooodd. The Company being in need 
of money to continue bus ness applied 
to the appellatit, aad on the 2 1st August 
1900 entered into an agreement with him. 
lu terms of this agreement the apiiellant 
advanced to the Company three separate 
sums of Rs, 2,25,000 each, the first sums to 


be appl ed in paying off the debentures 
issued in favour of Mr .Anderson and others; 
the other sums were to be used for the pay- 
ment of debts and the provision of noiking 
capital. By the agreement, the Company 
further .agreed to give a mortgage on its 
whole immoveable propel ty and also to 
give a lien for its stock and raw material 
in the same manner as it had given her 
to the respondents. By another term of 
the agreement the appellant was made 
Managing Agent of the Company and given 
full and exclusive power as to the manage- 
ment of its business with certain provisions 
as to his remuneration. The appellant ad- 
vanced the money, entered upon the manage- 
ment, and continued the business. He 
paid up the earlier debentures and a rew 
mortgage was granted in favour of certain 
persons' — Lachman Das and Rukma Nand- — 
who were to act as trustees for the deben- 
tures w^h eh were nctw held by the appellai t. 
The provisions of this mortgage were the 
same as the provisions in the 01 ic ixial mcit- 
gage to Mr. Anderson and others, and allow’ed 
the mortgagees, if any attachment was put 
in force against the Company’s immove- 
able property, to enter into possession ar d 
effect a sale. On the 20th December 
1900, the respondents raised an action 
against the Company for the sum of 
Rs. 79,000 oda still due to them. This action 
was uiisuccessful before the first Judge, 
but onapix?al judgment was given as craved, 
and on the 21st April 1902 it was declared 
that the Bank Lad a lien on raw material 
and manufactured goods. On the i6tb 
May 1902 an application was made for 
attachment of all the property-— both move- 
able and immoveable — of the Company. 
On the same day an order for an 
attachment w^as made, but the order 
only referred to attachment of the move- 
able property. Certain of the goods of 
the Company were, on the 18th May, 
attached in virtue of this, order. An objec- 
t or was taken on the 19th May, and the 
attachment w^as set aside on the same day. 
A Mr. Clarence Kirkpatrick, who had ob- 
tained a power 'of -attorney from Lach' 
man Das and Rukma Nand, entered into 
possession of the immoveable property 
in virtue of the mortgage. Notwithstanding 
the order of the 19th May. the respondents 
brought up the matters again and asked 
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that the moveables attached should be sold 
Oa the 31st May, the District Judge refused 
to g ve any such order in respect of his 
previous order of the 19th May. Appeal wr.s 
taken against this, and on the 20th June the 
Cliiet Court set aside the (jrdcrs of the iQfb 
and the gist May, and an interlocutory 
order was pronounced against the Company 
dealing with the articles attached and a 
warning issued against the trustees (who 
had entered into possession of the pre- 
m ses) from intertering with the articles 
attached. On the 25tli June, Mr. Clarei:ce 
Kirlcpatr ck, after all due a:lvertisement, 
exposed the Mills fr,r sale and they were, 
on that ante, bought by the appellant for 
Rs. 5,02,000. After deducting the expenses 
and paying the sum due to the appellant 
as debenture-holder ana as mortgagee 
there remained a sum of Rs. 10,000 odd 
which w'cis sent by cheque to the Company. 
This cheque was attached by the respond- 
ents and paia to them. 

The proceedings as to attachment came 
up for final disposal on the 4th August, 
when the District Judge was directed to 
proceed on the basis of the attachment 
of the i8th May. Inasmuch, however, 
as the attachment was admittedly only 
of moveable property, the respondents 
on the 15th August put in a further appli- 
cat on for attachment of the premises. 
Following up Ur's the Mills themselves 
were attached oii the 20th August. On 
the 27th August the appellaut, who, in virtue 
of the sale, had become the owner of the 
Mills, put in a petition for removal of the 
attachment on the gromid that it was liis 
own property which was being attached 
for a debt of the Company. To remove 
the attachment he paid the debt under 
protest. The next day he raised the pre- 
sent suit to recover the money so paid 
under coercion in terms of section 72 of the 
Contract Act. There was originally added 
a claim for damages. The suit has had a 
most unfortunate history and been pro- 
tracted for a very long period, ' different 
cla ms having been already twice before 
the Bo ird. What happened may be best 
stated in the words of Lord Moulton in the 
judgment of the Board* upon thesecot.d 
appeal 


“ In his plaint the plaintiff states that he 
was the sole proprietor of such Mills and of 
their contents. On thus being ousted 
from his proj^erty he took the course of pay- 
irg under protest the sum claimed. Havii g 
thus freed his propert^^ from the attachment, 
he at once brought the present action claim- 
ing a return of the money so paid and the 
damages for the alleged illegal ads of the 
defendants. 

*Tn reply to the above plaint, the respond- 
ent Bank filed certain preliminary pleas 
relating to the claim for the return of the 
money paid under protest of which it is 
only necessary to cite the first, which was 
that * the suit as framed will not lie,' It 
is admitted that the plea is in substance 
identical with the more usual form of plea, 
viz., that the plaint discloses no cause of 
action. 

*'The Distiict Judge, no doubt, with the 
laudable intention of shortening the pro- 
ceedings and thereby lessening the costs, 
heard an argument on these preliminary 
pleas before requiring aro'thii g further 
to be done by the defendants, and on the 
18th November 1902, he gave judgment 
to the effect that, so far as the 
recovery of the money was concerned, 
the plaint disclosed no cause of action. 
He, therefore, dismissed with costs the claim 
for the recovery of the money and directed 
that the action should proceed on the ques- 
tion of damages for illegal attachment. 
The pla utiff having in \ain applied for the 
drawing up of an order embodying this 
decisi(»n, decided not to proceed with that 
part of the which related to damages 
and consequently did not appear on the 
further hearing, whereupon the District 
Judge dismissed the whole case for default 
under section 102 ui the Civil Procedure 
Act. The plaintiff appealed to the Chief 
Court against this decision and that Court 
dismissed the appeal on the ground that 
no appeal lay against an order dismissing 
a suit under section 102. From this decision 
the plaintiff appealed to His Majesty in 
Council, and their Lordships held that 
the order of the i8th November 1902 
Wfis a final decision on the case as to the re- 
covery of the money paid and that, therefore. 
It was not competent to the Judge to dismiss 
that part of the case under the powers 
of sect on 102. They, therefore, remitted 


•See 18 lad. Ces. 949 (P» C.).— 
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rising him to present it, it must be presumed, 
under the terms of section 33 of the Registration 
Act, that the power-of-attomey was a proper 
power, [p. II, col. i.] 

By section 34 of the Registration Act the duty of 
enquiring as to execution is put upon the Register- 
ing Officer and section 35 of the Act provides that 
if he is satisfied as to various particulars he shall 
register the document, therefore, the fact of 
registration gives rise to the presumption of omnia 
prmsumuntur rite et solemmier acta, and the fact 
of execution of the document by parties by whom 
it purports to have been executed must be pre- 
sumed. [p. II, col. I.] 

Appeal from the Labore High Court. 

Messrs. De Gruylhcr, K, C., and Parikh, 
for the Appellant. 

Messrs. Tonilifit K. C., Dunne, K. C.,and 
Raikcs, for the Respondents. 

JUDGMENT. — The p’-esent action :>s to 
recover a suiii oi Rs. 85,005 with interest, 
being a sum paid, as alleged, under coercion 
and as such is recoverable under section 72 
(‘f ihe Contract Act. In order to make 
the matter intelligible it is necessary to 
g ve the Jiistoi}' of the various transactions 
which has g ven rise to the claim. 

A 1 mited Company, called the Delhi 
Mills Cotton Comp my, was established 
bifote 1801 and carried on business. In 
January icSgi, it issued debentures to the 
extent of two lacs of ruj^ces in favout oi a 
Mr. Anderson and others. The debentures 
were secured a mortgage of immovoahle 
property of the Compauy\ Dater in the 
same year, the Company .arranged for a 
cash credit uilli the respondents— The 
National Bank of India — to the extent of 
two lacs. By a supplemental y agreement 
of the 6th March 1900, this was increased 
to three lacs. In security of the sums to 
be advanced tmder the cash credit, the 
Comp.any gave the Bank a lien on all nianu- 
iactured goods and on all xaw materials 
liereafter belonging to the Company. The 
Company came to owe the bank large sums 
and on the 3otii June loor, the respondents 
put in rorce their lien and sold oil tl e n ai 11- 
factured goods and stock of raw material 
of the Company. After realisation ot the 
effects sold, the Company still owed 
R.S. 7$ ,000 odd. The Company being in i^ced 
of money to continue bus ness applied 
to the appellatit, and on the 21st August 
1900 entered into an agreement with him. 
Ill terms of this agreement the appellant 
advanced to the Company three separate 
sums of Rs. 2,25,000 each, the first sums to 


be appl ed in paying off the debentures 
issued in favour of Mr Anderson and others] 
the other sums were to be used for the pay- 
ment of debts and the provision of working 
capital. By the agreement, the Company 
further .agreed to give a mortgage on its 
whole immoveable yiiopeity and also to 
give a lien for its stock and raw material 
in tlie same manner as it haa given her 
to the respondents , By another term of 
the agreement the appellant was made 
Managing Agent of the Comp.auy and given 
full and exclusive power as to the manage- 
ment of its business with certain provisions 
as to his remuneration. The appellant ad- 
vanced the money, entered upon the manage- 
ment, and continued the business. He 
paid up the earlier debentures and a rew 
mortgage was granted in favour of certain 
persons — Lachman Das and Rukma Nand— 
who were to act as trustees for the deben- 
tures W'h cli were nc>w held by the appellni t. 
The provisions of this mortgage were the 
same as the provivsiors i n the 01 ic inal mort- 
gage to Mr. Anderson and others, and allowed 
the mortgagees, if any attachment was put 
in force against the Company’s immove- 
able property, to enter into possession ar d 
effect a sale. On the 20th December 
1900, the respondents raised an action 
against the Company for the sum of 
Rs. 79,000 odd still due to them. This action 
was unsuccessful before the first Judge, 
but on appeal judgment was given as craved, 
and on the 21st April 1902 it was declared 
that the Bank Lad a lien on raw material 
and manufactured goods. On the i6th 
May 1902 an application was made for 
attachment of all the property — ^botli move- 
able and immoveable — of the Company, 
On the same day an order for an 
attachment w'as made, but the order 
only referred to attachment oi the movt- 
able property. Certain of the goods of 
the Company were, on the 18th May’’, 
attached in virtue of thiS' order. An objec- 
t or was taken on the 19th May, and the 
attachment was set aside on the same day. 
A Mr. Clarence Kirkpatrick, who had ob- 
tained a power-of -attorney from bach- 
man Das and Rukma Nand, entered into 
possession of the immoveable property 
in virtue of the mortgage. Notwithstanding 
the order of the 19th May. the respondents 
brought up the matters again and asked 
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that the moveables attached should be sold 
0x1 the 31st May, the District Judge refused 
to g ve any such order in respect of his 
previous order of the 19th May. Appeal wr s 
taken against this, and on the 20th June the 
Chief Court set aside the orders of the 19th 
and the gist May, and an interlocutory 
order was pronounced against the Company 
dealing with the articles attached and a 
warning issued against the trustees (who 
had entered into possession of the pre- 
mses) from interfering v^ith the articles 
attached. On the 25th June, Mr. Clarence 
Kirkpatr ck, after {,11 due advertisement, 
expjsed the Mills for sale and they were, 
on that ante, bought by the appellant for 
Rs. 5,02,000. After deducting the expenses 
and paying the sum due to the appellant 
as debenture -holder ana as mortgagee 
there remained a sum of Rs. 10,000 odd 
which was sent by cheque to the Company. 
This cheque was attached by the respond- 
ents and paid to them. 

The proceedings as to attachment came 
up for final disposal on the 4th August, 
wlien the District Judge was directed to 
proceed on the basis of the attachment 
of the i6tli May. Inasmuch, however, 
as the attachment was admittedly only 
of moveable property, the respondents 
on the 15th August put in a further appli- 
cat on for attachment of the premises. 
Following up th^'s the Mills themselves 
were attached 011 the 20tli August. On 
the 27th August the appellant, who, in virtue 
of the sale, had become th e owner of the 
Mills, put in a petition for removal of the 
attachment on the ground that it was his 
own property which was being attached 
for a debt of the Company. To remove 
the attachment he paid the debt under 
protest. The next day he raised the pre- 
sent suit to recover the money so paid 
under coercion in terms of section 72 of the 
Contract Act. There was originally added 
a claim for damages. The suit has had a 
most Unfortunate history and been pro- 
tracted for a very long period, ‘ different 
cla ms having been already twice before 
the Bo ird. What happened may be best 
stated in the words of Lord Moulton in the 
judgment of the Board* upon thesecord 
appeal 


** In his plaint the plaintiff states that he 
was the sole proprietor of such Mills and of 
their contents. On thus being ousted 
from his proi:erty he took the coiuse of pay- 
ing under i>rotest the sum claimed. Havii g 
thus freed liis property from the attachment, 
he at once brought the present action claim- 
ing a return of the money so paid and the 
damages for the alleged illegal .acts fi the 
defendants. 

'Tn reply to the above plaint, the respond- 
ent Bank filed certain preliminary pleas 
relating to the claim for the return of the 
money paid under protest of which it is 
0Jil3^ necessary to cite the first, which was 
that * the suit as framed will not lie.’ It 
is admitted that the plea is in substance 
identical with the more usual form of plea, 
viz., that the plaint discloses no cause of 
action. 

“The Distiict Judge, no doubt, with the 
laudable intention of shortening the pro- 
ceedings and thereby lessening the costs, 
heard an argument on these preliniinarj^ 
pleas bef(»re requiring anytliii g further 
to be done by the defendants, and on the 
18th November 1902, he gave judgment 
to the effect that, so far as the 
recovery of the money was concerned, 
the plaint disclosed no cause of action. 
He, therefore, dismissed with costs the claim 
for the recovery of the money and directed 
that the action should proceed on the ques- 
tion of damages for illegal attachment. 
The plantiff having in \ain applied for the 
drawing up of an order embodying this 
decisi<,n, decided not to proceed with that 
part of the case which related to damages 
and consequently did not appear on the 
further hearing, whereupon the District 
Judge dismissed the whole case for default 
under section 102 of the Civil Procedure 
Act. The plaintiff appealed to the Chief 
Court against this decision and that Court 
dismissed the appeal on the ground that 
no appeal lay against an order dismissing 
a suit under section 102. From this decision 
the plaintiff appealed to His Majesty in 
Council, and their Lordships held that 
the order of the i8th November 1002 
w;is a final decision on the case as to the re- 
covery of the money paid and that, therefore, 
it was not competent to the Judge to dismiss 
that part of the case under the powers 
of sect on 102. They, therefore, remitted 


•See 18 Ind. Cw. 949 C.).-— 
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the case to the Chief Court in order that 
the appeal tu that Court , so far as it related 
to the recovery of the money paid, might 
be heard a id decided ou its merits/'. 

Their lyordships go on to find that 
the payment under the circumstances de- 
scr l:*ed was a pa^nnent under coercion and 
rem tted the case that the defences, other 
than that rested on the wurds ci the Statute, 
might be disposed of. 

The Subordinate Judge gave judgment 
in favour of the appellant, but on appeal 
that judgment was reversed ai*d the smt 
dismissed, and it is from that juclgmeiit 
that the present appeal lies. The judg- 
ment of the Axh^eal Conti proceeded 
ou one ground alone — namely, that on con- 
sideration cf the whole circumstances it 
was not equitable that the money shoula be 
paid back. Trat view was supported 
before their Lordships by a very lengthy 
and careful argnineat examining all th.e 
Bnglish decisions, from Moses v. Mac- 
Jerlan (i) downwards, as to what de- 
fences were ava lable to the action for money 
had aid received. Ir. their Lordships' 
ojpinion all these authorities are beside the 
question. The right lure sought to be 
enforced is a statutory right expressed in 
terms (-f section 72 of tlie Cc>iilract Act 
aid this B»ard has already lield that the 
circumstances gave rise to that statutory 
right. To append a consideration (as the 
Court of Appeal has done) of the relaticni 
of parties inter se — apart from the actua 
circumstaiics which enforced the paymeui , 
is simply to allow couuter-cla m u\ der 
another name, and a cou ter-claim in the 
Punjab is not admissible. 

While this disf oscs of tl e grourd on 
which the Appellate Court reversed t’ e 
judgment of ttieSnbordi nite J udge it does 
not dispose of all the grounns of aefe] ce. 
Tile respondents assert that the Mills did 
not belong to tlie appellant, and if tint 
Were so tlieii iiecess-nily the appellant could 
not coniphdn of the attachment. As re- 
gards the s dc itself theie iiu ground 
of challenge. Mr. Kiikpatrick was dih 
authorised by the deed under which he acted, 
due notice was given of the Scale, and no 
fault is found with the procedure at the 
sale itself. Ihe respondents attack the 

(I) (1760) Burr. 1005; I W. Bh 219; 97 R. 


sale on other grounds. First, they say that 
it is not j)ossible in India to put a danse 
into a mortgage-deed allowing of sale 
except through the medium of the Court, 
and, second, they say as the appellant 
w^as the debenture-holder in whose interests 
ihe sale was brought on, he was incapable 
of purchasing. As to the first point, 
there is no positive enactment jirohibiting 
.such a stipulatio-i being annexed to amort- 
gage, for vSection 69 of the Transfer of Prop- 
erty Act does not apply, the Act not having 
been extended, at least at the time of 
these transactions, to the Punjab. Their 
Lordships’ attention was, however, 
directed to tlio cases (f Bhuwanee 
Churn Mur v. Jykishni Mtir (2) and 
Keshavraw Krishna v, Bhavanp- (3). Their 
Lordsiiips do not question these authori- 
ties, bu. ti.ey consider that they 
have no pplication to the case of 
a limited Company issuing debentures 
and securing the debenture by a mortgage 
in favour of nustees with the power of sale. 
TJ)c w^hole reasoning which led to the 
judgment cited wds the necessity of pro- 
tecting persons who fr- m their circum- 
stances needed protection, entering into 
ti.insactions of loan, . nd the class of mort- 
gages lliere dealt wdtli did not include mort- 
gages in the English form. To say that 
a limited Company— a creature of Statute — 
requires protection or that the trustees 
for the debenture-holders are the persons 
wdio miglit take advantage of the scanty 
kn w.cie o^ the rtgaging Company — 
the kind of argument which led to the de- 
cision in those cases and wl ich was appli- 
cable in terms to transactions between 
the persons aforesaid— is really to i 01 ^i< er 
the situation in a In ht alnroi-t absurd. 

As regards the second point, there are 
numberless anti critics o the effect that 
when any one is in a fiduckry position 
le cannot Sill to himself. Thus an ordinary 
trustee cannot buy trust proieity noi 
can an < fficinl appou ted to* conduct a sale 
for credit 01 s be himself the purchaser. 
See York Buildings Company v. McKenzie 
1 4 ). But no such position arose here. M. 
Kirkpattrick, who was the seller, sold 

(2) (1847) S. D. A. 354 8 Ind. Dec. (o. s.), 

326. 

,3} 8 B H. C. R. (A. C. Jd 142, 

(41 (* 79 l) 3 Pat««on. 378* 
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not on behalf of the debenture-holder alone 
but on behalf of the Company. It was 
his duty and interest to secure as high 
a price as possible so that the 
balance— after meeting secured debts— 
should go to the Company. Such a balance 
W 9 S in fact received. The fact, there- 
fore, that the buyer was himself a holder 
of the debentures became . irrelevant. 
There was no merging of the two 
positions which is wlipt is prohibited — 
namely, that the interest of the 
seller to get the highest price, and 
of the buyer to get the lowest fiice, is 
centred in the same person. This j^oiit 
accordingly fails. The oi ly remainirg 
point was this— the respondents urgec th^ t 
the Conveyance in favour of the aj xelli.nt 
was bad because the registration was not 
in order in respect that the registration 
d oes not bear that a pr oper p o wer -of- att or j ey 
was possessed by the person askii g for tl e 
registration and in respect tht.t it does rot 
afford proper evidence of the execution 
by Lachman Das— oi e of the signatories 
to the deed of transfer. 

These points were admittedly not taken 
before the Courts below and their Lordshij s 
would be slow to admit their validity in 
such circumstances. But, further^ they 
think they are tinsustainahle on their 
merits. The deed was } resented h> Mr. 
Kirkpatrick and tlie enclorsemei t of tl e 
deed as registered bears that he held 
special power-of -attorney autl orisii g 1 im 
to appear. It must, therefore, be presi.med 
that the power-of- attorney was a proj er 
power under the terms of section 33 of 
the Registration Act. 

Then, as regards the execution of Tael - 
man Das— a witness was examined wl o 
deposed to the fact. Now, by section 34, 
the duty of enquiring f.s to extcntioi is 
put upon the Registering Officer, and 1 } 
section 35 it is provided that if he is satis- 
fied as to various particulars he shall register 
the documents. Here, again, the prest n a- 
tion from registration of cmnia pr-esumnr.' 
tuf rite et solemniter acia would ajply; 
but the matter is finally set at rest by sec- 
tion 87, which provide^ that “nothiig 
done in good faith pursuant to the Act 
by any Registering Officer shall be deemed 
invalid merely by reason of any defect 
ii\ his appointment or procedure.'' 
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Their Tordships uill, therefore, humbl> 
advise His Majesty that this ajj eal slovld 
he allowed, the aeciee of the Chief Court 
set aside with cost^ and the dterte of the 
Subordinate Court rebtoicd. 

The respondents uHl pay the costs cl 
the appeal. 

z, K. Appeal allotted. 

Solicitors i or ti e A] pellr.nts: — Me 
T. L. Wilson & Co. 

Soacitois for the Respoadeiit An 
Sanderson & Orr Dignams. 


CALCUTTA HIGH CCURT. 

Appeai, from Appei,i.ate Decree b, . 
689 OF 1921. 

March 20, 1923. 

Present:— Ur. Justice C. C. Ghose am 
Mr, Justice Panten. 

SANTATA BEWA and others— 
Defendants—Appeelants 

VCTStCS 

BUDASUARI DAvSI— Peaintiff — 
Respondent. 

Hindu Law — Rajbansis— JPjdow', re-marriage 
of — Forfeiture of estate — Custom— -Htndu h idow’s 
Re-niarriage Act {XV of 1856),$ 2. 

Rajbansis are governed by the ordinary Hindu 
Law. [p. 13, col. 2.] 

Fanindra Deb Raikat v, Rajeswar Das, 11 
C. 463; 12 I. A. 72; 4 Sar. P. C. J. bio: glnd. Jur. 
277; 5 Ind. Dec. (n. s.) 1068 (P. C.), referred to. 

Ram Das v. Chandra Dassia, 20 C. 409; 10 Ind, 
Dec. (n. S.) 277, followed. 

A Rajbansi widow tn re-marrif gc forfeits h( r 
former husband's estate, even though there is 
a custom of re-marriage in her caste, [p. 14* 
col. 1.3 

Case-law reviewed. 

Appeal against a decree of the Deputy 
Commissioner, Darjeeling, erteo the 
5th December 1920, reversing that 
of the Munsif, Siligiiri, dated the 4th 
August 1920. 

Babu Tarakeswar Pal Choudhury for 
the Appellant. 

Babu Mrilunjcy Chattofadhaya^ for the 
Respondent, 
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JUDGMENT.—The defendants are the 
appellants before ns and the facts of the 
suit, out of which this appeal has arisen, 
are, shortly stated, as follows : — 

The plaintiii is the daughter of one Lalua 
Singh who held a six- pies share in a certain 
^ote. The defendant Iso. i, vSantala Bewa, 
is T^alua's second wife. On lyalua’s death 
she inherited the share of Lain a in the said 
jote. Thereafter, the defendant No. i 
married again, according to the custom 
of the Rajbansis and subsequently she 
sold the said six-pies share m the jote 
to defendant No. 2 who again sold tHt same 
to de/enaant No. 3. The plaintiff has 
brought the present suit for recovery of 
possession of the said six -pies .share on the 
ground that the defendant No. i by her 
re-marriage had forfeited her right to the 
said share and that the defendant Nos. 

2 and 3 by their purchase had acquired 
no right and title to the same. The defend- 
ant No. I in her defence stated that there 
was a special custom among the Rajbansis 
that a widow did not forfeit her right 
to her husband’s property by her re- 
marriage. 

The Munsif held that the Rajbansis 
were not Hindus and that tlie parties were 
governed not by Hindu Law but by custom, 
and that among the Rajbansis a widow 
could keep a Dangua, and by keeping one 
she was not divested of her former hiusband’s 
property. He accordingly held that the 
defendant No. i did not forfeit her rigiit 
to her first husband's ^ property by her 
re-marriage, and accordingly dismissed the 
suit. 

The plaintiff appealed to the Deputy 
Commissioner of Darjeeling and the latter 
held that the special custom referred to by 
the Munsif had not been satisfactorily 
established. It was also held by the learn- 
ed Deputy Commissioner that the Raj- 
bansis were governed by the ordinary Hindu 
Law and that, therefore, the defendant 
No. I forfeited the estate inherited from 
her first husband by her re -marriage and 
consequently the defendants Nos. 2 and 3 
acquired no title to the property in suit 
by purchase from the defendant No. i. 

On behalf of the appellants it has been 
contended before us that the lower Appellate 
Court was wrong in holding that the Raj- 
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bansis were governed by the ordinary Hin* 
du Law, and, in the second place, that there 
was a difference between a widow among the 
Rajbansis re-marrying and keeping a Dan- 
gua according to the custom which pre- 
vails among the Rajbansis, and that the 
fact of the defendant No. i having kept 
a Dangua did not entail any forfeiture 
of the interest taken hy b.er in her first 
husband’s estate. 

As regards the first contention that the 
Rajbansis are not governed by the ordi- 
nary Hindu Law, reliance has been placed 
upon the decision of the Privy Council 
in the case of Fanindra Deb Raikat 
V, Rajeswar Das (i). The question of acknow- 
ledgement and recognition of Non-Hindus 
as Hindus aro.se in the following manner 
in that case. The dispute related to the 
succession of a Zemindari called the Bai- 
kantpur Raj and the question their Lord- 
ships had to (leternuie was as to the validity 
of the adoption of the defendant in that 
case as a son to the deceased Zemindar, 
It was found that the family of Cooch 
Behar to which the parties belonged, ori- 
ginally^ belonged to the Cooch Behar 
Aboriginal tribe, which had abandoned 
their old customs, called them. selves Raj- 
bansi Kshatriyas, adopted Hinduism as 
their rehgion and claimed a divine ancestry 
for their Chief, who traced his pedigree 
to the god Shiva. Upon this the High 
Court presi m.ed that the parties were 
Hindus and cast upon the plaintifi, who 
was rival claimant, the burden of proving 
the invalidity of the defendant's adoption. 

On a review of their family history, 
their Lordships held that it showed, “that 
although they affected to be Hindus, the^^ 
Ijad retained and were governed by family 
customs, which as regards some matters 
were at variance with the Hindu Law.” 
They, therefore, held that the family was 
subject only to Customary Law and that 
as no custom in favour of adoption had been 
proved, the defendant ’lost his estate, 
though he held a deed of adoption from the 
deceased Zemindar such deed, according 
to the opinion of their Lordships, failing to 
convey the property to a pers^ma designaia. 
In that case, the ratio of the decision was 

(1)110.4631 12I. A. 72J 4 Sar. P. C, T. 610J 
9 Ind. Jur. 2771 5 Ind. Dec. (N. s.) 1068 (P. C.). 
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that the process of co version into Hinduism 
was incomplete when the case arose. In 
the case of Ram Das v. Chandra Dassia 
(2), where the parties were Rajbansis, the 
Court held that the process of conversion 
into Hinduism was complete and that the 
ordinary Hindu Law applied to the parties. 

The distinction between tl.e two cases 
referred to above was tiiis, that whilein the 
one case the origin and history of the family 
was known, in the other case it was not. 
and there being nothing to show that the 
conversion into Hinduism in the latter 
case was incomplete, the Court assumed the 
ostensible state to be the real state and hehl 
the parties to be Hindus bound by the 
lex loci, adding, it must be taken that 
they have adopted in its entirety one form 
or other of Hindu Law, and it being un* 
certain which form they adopted, it is 
not unreasonable to infei that theyadopted 
the form which prevailed in the locality.*' 

In his ‘‘Tribes and Castes of Bengal’*, Vol. 
I, at page 491, Sir Herbert Risley observes 
as follows: — “ The transformation of the 
Kochh into the Rajbansi, the name by which 
they are now known in Rang pur, Jalpaiguri 
and Kuch or Kochh Behar^ is a sigular 
illustration of the influence exercised by 
fiction in the making of caste. As des- 
cribed by Buchanan at the beginning of 
the century and by Hudson some fiity 
years ago, the Koch tribe was unquestion- 
ably non-Aryan and non-Hindu . Now the 
great majority of the Kochh inhabitants 
of Northern Bengal invariably describe 
themselves as Rajbansis or Bhanga Ka- 
shatriyas a designation which enables them 
to pose as an out]3dng branch of the Ka- 
sha triyas who fled to tnese remote districts 
in order to escape from the wrath of Parsu 
Ram. They claim descent from Raja Dasa- 
rath, father of Rama, they keep Brahmans, 
imitate the Brahminical ritual in their 
marriage ceremony and have begun to 
adopt the Brahminical system of goiras. 
In rspect of this last point they are now in 
a curious state of transition, as they have 
all hit upon the same gotra fKasyapa) 
and thus habitually transgress the primary 
rule of the Brahminical system which 
absolutely prohibits marriage within the 

(2) 20 C. 409J 10 Ind. Dec. (n, s.) 277. 


golra. But for this defect in their 
connubial arrangements a defect which 
will probably be corrected in a 
generation or two as tues and there 
Par oh Us rise in intelligence there 
would be nothing in their customs to dis- 
tinguish them from the Ar^^an Hindu'"- 
a1 though there has been no mixture of 
blood and they remain thoroughl}’* Kochh 
unler the name of Rajbinsi. Although there 
s no historical foundation for the cUim 
of the Rajbansis to be a provincial variety 
of Kshairiy..s, it is a singular iact that 
t’ae title Rajbansi serves much the same 
p irpose for the lower strata of the Hindu 
])':)p'alation of Northern Bengal as the title 
Rajput does for the landholding classes 
of dubious origin all over India. The one 
term like the other, serves as the sonorous 
designation of p large and heterogenous 
group bound together by thecommon desire 
of social distinction." 

There are three kinds of marriage preva- 
lent amongst the Rajbansis, viz., fi) Gan- 
dharva, (2) Brahma and (3) V^idow Marriage. 
Widow marriage amongst the Rajbansis 
takes place without any ceremonies what- 
ever. The i^eculiar circumstances under which 
widowsare received by men as wives amongst 
Rajbansis have given rise to different 
names by which such women are known, 
such as Dangua wife, Dhoka wife, Pashua 
wife. Dang means a stick or a blow 
dealt with a stick ; when a widow lives 
by herself a no a man goes to the house 
with a or stick in his hand and strikes 
a blow with it on the roof of the house, 
and so enters in and takes possession of the 
woman such woman is called a Dangua wife 
fS^e Hunter’s Statistical account of Bengal, 
Volume X, page 377. 

In this case the lower Appellate Court has 
observed that it is a matter of common 
knowledge that the Rajbansis have assumed 
the sacred thread and have termed them- 
selves Chatries and that, in these circum- 
stances, it is not understood why it should 
be held that they are not governed by the 
ordinary Hindu Law, although there may 
be a custom prevailing amongst them 
which renders re-marriage of widows per- 
missible. 

In our opinion the parties to this par- 
ticular case are governed by the ordinary 
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Hindu Law and in tuatvievvof tbe matter 
the question arises v\ liether having rtg£.ro to 
the provisions of Act XV of 1856, a Raj- 
bansi widow afitr re-marriage forfeits Ler 
former husband's estate, even though there 
is a custom of re-mairiage in her caste. 
Now, the second section of Act XV of 1856 
contemplates the case of any widow, which 
may include even a widow of a class or caste 
in waich such marriages are allowed or 
permitted by caste custom, ano the scope 
of this section has been the subject of con- 
troversy in many cases [See Murugayi 
V. Viramc^kali (3), Vithu v. Govinda (4), 
Panohappa v. Sanganhasawa (5) Maiungini 
G^Ptav. Ram Rutton Roy (6^.] 

The co;iceuSus of opinion so far as this 
Court and the Madras and Bombay High 
Courts are concerned is that the second 
section of Act XV 1856 applies not only 
to widows who could not re- marry before 
the passing of the Act, but also to those 
who were not so precluded from re -marry - 
ing, either by law or custom [See Nitya 
Mudhav Syinath Chandra (y).\ 

Rasul Jehan Begum v. Ram Surun 
Singh (8) it was held that a Hindu 
widow on re- marriage forfeits the 
estate inherited from her former husband, 
although, according to tie custom pre\ ail- 
ing ia her caste, re-marriage is permissible. 
Much support is lent to this view by the 
fact that almost all castes in which a 
re-marriage is allowed by custom, such 
marriages arc followed by forfeiture of the 
first husband's estate. In the case of Gouri 
Churn Patni v. Sila Paini (9)itwasheld 
that a Hindu widow after re-mariage 
forfeits her deceased husband's estate, even 
though there is a custom of re-marriage 
In her caste. are not unminaful 

of tae fact that a different view has been 
taken by the Allahabad High Court, (see 
Khuddo V. Durga Prasad (loj and Mula 

(3) iM. 226: I I11d.Jur.a34j I lud. Dec. (N. s.) 

149. 

{4) 22 B. 321; II lud. Dec, (N. s.) 796. 

(5) 24 B. % I Bom. L. R. 543; 12 lad. Dec. 
(N, s.) 596. 

(6) 19 C. 289; 9 Ind. Dec. (N. S.) 638 (P. B.) 

(7) 8 C. L. J. 542. 

(8) 22 C. 589; II Ind. Dec. (n. s.) 392. 

(9) 5 Bid. Cas. 710; 14 C. W. N. 346. 

(10) 29 A, 1221 A.W.N. (i 9 o 6)299J3 A, L. J. 

1*9, 


V. Pariah fii) but we tlJnk we are bound 
by the deci^ons of this Court to wl.icli 
reference has already been mac-e. 

The result, therefore, is that this appeal 
fails and must be dismissed with costs. 

z K. Appeal dismissed, 

(11) 6 Ind. Cas. 1 1 6 ; 32 A. 489; 7A.I/. J.417 
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Second Civ il Appeal No. 1005 
OF 1921 . 

June 14, 1922. 

Present: — ^Mr. Justice Stuart and 
Mr. Just ce Sulaiman. 

RADHA DULAIYa— -Defendant- 
Appellant 
versus 

RAShik LAL and another — Plaintiffs 
— Respondfnts. 

Limitation Act {IK of 1908), Sch. /, Arts. 
1 18, C44 — Adoption, ivxaiid — Suit for possession 
against adoption — Limitation, 

Under a family arrangement among the members 
of a joint Hindu family, the widow of a deceased 
member was given, in lieu of maintenance, a certain 
share in a village which share was to 
revert to the family on her death unless in 
the meantime she adopted a son to her deceased 
husband. The widow got the share mutated in 
her own name as well as in that of another person 
whom she declared she had adopted. About 
eleven years after the death of the widow, the 
reversioners sued the alleged adoptee for pos- 
session. It was found that there had been no 
adoption in fact: 

Held, that the suit not being merely for a decla- 
ration that the defendaut’s adoption was invalid 
was not barred under Art. 118 of Schedule I to the 
Limitation Act, and that as it was brought within 
12 years of the death of the widow, the plaintiffs 
were entitled to succeed, fp. 16, col. 2.J 

Chunni Lai v. Sita Ram, ii Ind. Cas. 476; 34 
A. 8; 8 A. L. J. iroi, Basdeo v. Gopal, 8 A 644 
A. W. N, (1886) 232; 5 Ind. Dec. (N. s.) 382, 
referred to. 

Second appeal fiom a decree of tie 
District Judge, Jhansi. 

Mr, SUal Prasad Ghosh, or the Appellant, 

Dr. Surendra Nath S^/for the Respond- 
ents. 

JUDGMENT, — Tliis is a defendant’s 

appeal arising out of a suit for recoyery 


indias cases. 
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of certain property inclaclin" a 5-annas 
4‘pies zemtndari share in village T* .t ra 
Kalaa, and a 6 pies share in lAlltpiir. 
The plaintiffs’ case, as set forth in the 
plaint, was that the property in dispute 
was given to one Musammat Sarawan 
Dulai3*a under an award dated lith July 
1891, that she was to have possession oi 
it for her life, and, under the said award, 
the property was to revert to the plaint- 
iffs' family, and that she died on t!ie 3rd 
of Alay 1908, on which date the jdaintiffs 
became entitled to recover possession of 
this property. 

The claim was contested mainly by the 
present defeadmt-app?llant, Musimmat 
Radha Dulaiya, who pleaded that in fact 
there v^as no valid and binding award in 
existence, and, further, that her deceased 
husband, Damodar Das, had been adopted 
by Musamfnat Sarawan Dulaiya and had 
been in possession of the property as such ; 
and, lastly, that the claim was barred by 
time. Both the Courts below have decreed 
the suit. The defendant-appellant has come 
up in Second appeal to this Court, and, 
on her behalf, the findings of the learned 
District Judge are challenged. 

The points for determination before us 
are really two. One is as to the validity 
of the transaction of 1891, and the second 
is the question of limitation. 

It appears that one Jaiiki Prasad had 
four sons by his first wife and five sons by 
the second. About the year 1891 two of the 
Sons by the first wife had died leaving two 
widows, Miisammat Ojhari and Mtisammat 
Sarawan Dalaiya. Tnere were three sons 
by the second wife alive at this titne. As 
the learned District Judge has remarked, 
it was with the object of securing peace 
for the family that there was a referem e 
made to certain arbitrators by J anki Prasad 
and his three sons by the second wife, 
on the one hand, and Ram Prasad and Har 
Das, the sons by the other wife, acting 
for themselves and as guardians of the 
two minor widows of their deceased brothers 
on the other. The arbitrators made an 
award on the 12th July 1891, under which 
ha f the property went to one branch and 
the other half was divided between Ram 
Prasad and Har Das and the two widows. 
Xhe widows wer^ to retain possession of 


the quarter share given to each for thch 
lives in lieu of maintenance and, on their 
death, the properties were to revert to 
Ram Prasad and Har Das and their Sons. 
There was, however, a provision in the 
award that the widows had power to adopt 
in writing a son from among the descend- 
ants of Janki Prasad, Ram Prasad and 
Hir Das, and that, in case any such 
adoption was made, the adopted son would 
become the owner of the property given 
to the widows. At the time when th'.s 
award was made, Musafnmat Sarawan 
Dulaiya was a minor and she does not 
appear to have attained majority till 
sometime about the year 1900. 

It is conceded before us that, inasmuch 
as Musammat Sarawan Dulaiya was a minor 
at the time and had not been properly 
represented, the award us an award is not 
binding on her, but both the Courts 
below have come to the conclusion that this 
transaction was really in the nature of a 
family settlement and, as such, was binding 
on all the members of the family even though 
some of them were minors at the time. 
About the year 1902 Musammat Sarawan 
Dulaiya and the other widow applied to 
the Revenue Court for mutation of names 
in respect of the share in village Patora. 
The passage in the judgment of the first 
Court shows that the names of Sarawan 
Dulaiya as well as Damodar Das were 
recorded jointly and Damodar Das was 
described as a minor under the sarparadi 
or management of Sarawan Dulaiya. In 
the village Dalitpiir, the defendants did 
nol obtain possession till after the year 
1910, and that was under a Will left by 
Janki Prasad. 

Iii'our opinion there can be no doubt 
that Musammat Sarawan Dalaiya obtained 
possession of the share in village Patora 
in pursuance of the arrangement 0/ 1891. 
In the first place, there is a finding to that 
effect by the learned District Judge which, 
in our opinion, cannot now be disturbed. 
Furthermore, liet own coiidi^ct in apply- 
ing to the Revenue Court m the years 1902 
and 190^ shows, that she was endeavour 
ing to obtain possession oi the share §iven 
to her by the award. We are of opinion 
that, so long as she was alive, her possession, 
therefore, in the circumstances cannot 
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deemed to have been adverse to the other 
members of the family. The finding of 
the learned District Judge is clearly to the 
effect that she obtained poSvSession in pur- 
suance of the arrangement arrived at be- 
tvveen the various members of the familj^ 
in the 5 ear 1891. It is true that her name 
was not actually recorded till long after 
1891 but that may be e:iplained by the 
circumstance that she had not attained 
majority till about the yeai 1900. 

On the (jiiestion of limitation the learned 
Advocate for the appellant first of all 
contended that the claim v\as barred by 
the three years rule as contained in Art. 1 13 
the limitation Act and be relied on the 
:ase of Talexvar Singh v. Bahori Singh fi). 
tn our opinion, Art. 113 has no applica- 
tion whatsoever to the case. This is not 
\ claim for the specific performance of any 
contract and that /irticle is inapplicable. 

Next, it was contended that the claim 
n substance is for a declaration that ihe 
idoption set up by the defendant was 
nvalid, and that, therefure, it is barred 
5y Art. II 8 of the Limitation Act. On 
he question of adoption the learned Dis- 
:rict Judge has come to a finding of fact 
hat, in reality, no adoption had taken place 
ind allthat had happened was that Musaiit- 
mt Sara wan Dulaiya had declared in the 
leed of 1902 that the defendant’s husband 
)aniodar Das was hei adopted son. It is, 
towevet, contended that, whether theadop- 
ion did in fact take place or not, the 
lain! is barred by Art. iiSaiid reliance 
? placed on a case of tins Court reported 
sChunni Lai v. Sita Ram (2). In the 
rst place, in the plaint the plaintiffs aid 
ot seek any relief as to a declar.atioii that 
he alleged adoption is invalid. The pro- 
mt suit was instituted after the death 
f Musammat Sarawan Dulaiya when tl e 
laintiffs, according to tl e case set forth 
i the plaint, were entitled to recover 
ossession of the property. The suit is 
ot merely a suit for a declaration that the 
&fendant*s adoption is invalid. This view 
supported by a case of this Court in 
'asdeo v. Gopal (3). The case relied upon 

(1) 26 A, 497J A. W. N. (1894) 72. 

(2) II Ind. Cas. 476; 34 A. 8j 8 A. L. J. iioi. 

(3) 8 A. 6441 A. W. N. (1886) 232,* 5 Ind. Bee. 

r. 8.) 3S2. 
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by the learned Advocate for the defends nf, 
namely, Chunni Lai v, Sita Ram (2), how- 
ever, is not conclusive. Tn the first place, 
it is directly opposed to the rule of law 
laid down in the earlier case quoted, and, 
in the next, the learned Judges themselves 
did not decide the point finally for, at 
page 12* they remark : “ As the trend 
of authorities in this Court is the other 
way and as it is unnecessary to discuss 
that point in the present appeal, we refrain 
from entering into that question.” 

The view taken in Chunni Lai v. Sita 
Ram (2) has been followed by other Courts 
also. In our opinion the present claim, 
therefore, not being a claim meiely for a 
declaration that the defendant’s adoption 
is invalid, is not barred by Art. ii8 of 
the Limitation Act. 

As to the question of the claim being 
barred by 12 years' adverse possession, 
w^e are of opinion that that contention 
also is without force. The present suit 
was instituted on the 23rd of April 1920, 
and Musammat vSarawan Dulaiya died on 
the 3rd of May 1908, that is to say, just 
within 12 years of the institution of the suit. 
If the possession of Musammat Sarawan 
Dulaiya during her lifetime was with the 
consent and acquiescence of the other 
members of the family and in pursuance 
of the award of 1891, it is clear that her 
l>ossession can in no sense have been adverse 
to the other members of the family. The 
right to recover possession prose on the 
death of the widow, and from that date 
the claim is well within time. 

On behalf of the defendant, reliance 
has been placed on the ruling of their I/ord- 
ships of the Privy Council in Sham Koer 
V. Dah Koer (4), but in that case it is to 
be noted that their Lordships were distinct- 
ly of opinion tl at it had not been proved 
th.at the widovv had o'btainerl possession 
of the property in suit under any family 
arrangement at all. Thg evidence being 
nil and the \vidow not being entitled to 
actual possession of the property their 
Lordshijis held that her possession must 
be deemed to have been adverse. In the 


(4) 29 C. 664J 29 I. A, 132* 6 C. W. N, 657 
4_Boin. B. R. 547; 8 Sar. P, C. J. 280 (P. C.). 

# Page of 34 A.— [£<?.] 
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pte^ent case wo have alreidy remarked 
that the finding of the learned District 
Judge is tliat the widow did obtain posses- 
sion of this property under the award, 
which embodies the arrangement arrived 
at by the various members of the family. 
The Privy Cor noil case, therefore, is dis- 
tingrishable. Tbe plaintiffs’ case thus is 
not barred by time. We think, therefore, 
that the view taken on botli those points 
by the lower Appellate Court is correct. 
The appeal fails and is liereby dismissed 
with costs. 

N. II. Appeal d iff missal. 


MADRAS HIGH COURT. 

FULL BENCH. 

RP.PKRREU no. 14 OF 1022. 

April 6, 1023. 

Walter Schv/abe, Kr., Chief 

Justice, Justice Sir Francis Oldfield, Kt., 
a'ul Mr. Just^'ce Pamesani. 

PAKNIM SOTvOMON—PLAiNrtFF 

CH niylj AH V 1 T j, AT v. 

Divorce Act ( I V 0/1860), s* 2 — Excommunication 
hy sect or Church, effect of — Excommunicated 
person whether ceases to he Christian-— Profession of 
Christianity — Native Converts* Marriage Disso- 
luHon Act {XXJ of 1S66), 5. 16 — Conversion of 
married Hindu to Christianity — Dissolution of 
marriage — Procedure. 

Where a person who professes the Christian reli- 
gion is excomrannicated by the sect or Church to 
which he belongs he does not thereby cease to pro- 
fess Christianity within the meaning of section 2 
of the Divorce Act. The question of profession 
of Christianity is a question *of his own action and 
not of the action of his Church, [p. 17, col 2 ] 

Under the Native Converts' Marriage Dissolu- 
tion Act the conversion to Christianity of one of two 
apouses of a Hindu marriage doCvS not dissolve 
the marriage. Under that Act, to obtain dissolu- 
tion of marriage the convert must first of all 
apply for restitution of conjugal rights and then, 
after the lapse of a year, for dissolution of the 
marriage if conjugal rights are refused. Otherwise, 
the conversion tc Christianity of one of two spouses 
has no effect on the existing marriage, [p. 18, 
col. I 3 

Per Oldfield, J. — ^The policy of the Divorce Act 
appears to require the application of the words 
of section a of tne Act to what may be a substan- 
tial class oi persons in tiffs country, vU„ those 
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who have abandoned a part ini Lit sect, but who 
still remain unattached to anv religion other 
than Christianity [p 18, col 2.] 

Per Ramesam, J. — The religion of a person is 
what that person professes and it docs not re- 
quire recognition by the other persons belong- 
ing to that religion. A Hindu who professes tc 
be a Hindu, though he may be excommunicated 
by all the existing Hindu castes, is still a Hindu, 
though probably he is subject to great sociel in- 
convenience. fu ihis respect there 
nothing peculiar to ChrLstiauity. If a person 
says that he is a Christian Ihongli he does not be- 
long to any of the existing Xhristiau Churches, 
he is still a Christian. Probably his creed is 
different from the existing creeds and he is subject 
to social inconvenience in respect of the perform- 
ance of marriage and burials, but he would 
still be a Christian, [p. 18, col. 2.] 

C'lsc referred by the District Judge, 
Madurc.,iji his letter, aateathe 9th Septem- 
ber 1922, No. 5130 for coiifirmati()ji by tl e 
High Court under section 17 of the Indkn 
Divorce Act (IF of 1869) of the decree nisi 
passed in Oiiginal Suit No. 5 of 1921 on 
the file of the District Court of Me dure. 

Mr. T. M. Ramastva''/:}' Alyar, fc'i the 
Plain tiff. 

JUDGMENT. 

Schwabe, C. J. — This is a suit for nullity 
of a m rriage under the fobowing cir- 
cumstances. liie respondent, when a 
Hindu, w;.s married to a Hh:du. The 
respo loeiit changed his religion being 
converter, to Christianity. No steps 
Were t-.ken by him to dissolve his mar- 
riage, bnt he then went through a form 
of marriage with the petitiorcr, also a 
Chiistian. The petitioner j ov. brii gs this 
suit on thegroiindof bigam>of her btisbcndi 
he having a wife alive at the time went 
through the form of marriage with her. 

The first defence raised is that the peti- 
tioner has no rights under the Indian Di- 
vorce Act because it IS alleged that she 
does not profess the Christian rcligiou. 
Tills is based on a resulutiun of the parti- 
ciilar sect to which she belongs , in effect 
excommanicating her. In my juugment, al- 
though she maybe excommunicated by the 
sect or the Church to which she belongs, 
she does not thereby cease to profess Chris- 
tianity. The question of profession of 
Christianity is a question of her own action 
and not of the action of her Church. It is 
to be observed that the petitioner was the 
daughter of a Christian and, no doubt^ was 
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baptised as a Christian. I cam ot see 
how it cm be said that she ceases to pro- 
fess the Christian religion t ecause her 
Church, disapproving of her conduct, Las 
excommunicated her. 

The second defence raised is that at the 
ti lie of this marriage there was no existing 
marriage of the respondent, it being alleged 
that by reason of his conversion l is tl cn 
existing inariiage became dissolved, 'that 
7S not the law. It is quite clear from the 
Native Converts ' Marriage Dissolution 
Act XXI of 1866 that the conversion 
to Christianity of one of two married 
Hindus does not dissolve the marriage. 
That act provides for means to obtain dis- 
solution of the marriage by application 
to the Court, first of all, for restitution of 
conjugal rights and then, after the lapse of 
a year, for dissolution cf the marriage if 
conjugal lights are refused. Ctlierwise, 
the conversion to Christianity of one of two 
spouses has no effect on the existing 
marriage. 

It follows that the decree that it is a 
nullity is correct and must be confirmed 
with Costs. 

Oldiieldf J. — have felt some doubt with 
regard to the first question raised by this 
petition, whether the petitioner can be said 
to have been professing the Christian re- 
ligion at the time she presented it, within 
the meaning of section 2 of the Indian 
Divorce Act. My hesitation arises from 
the facts, evidenced by the resolution 
of excommunication referred to by 
my Eord, that she had repudiated 
the authority of the governing 
body of the Christian denomination, 
to which she belonged, and that she was 
by the resolution deprived of the spiritual 
privileges of the Christian faith in the only 
form, in which, so far as appears, she 
has ever possessed them. The reply 
suggested is that, notwithstanding her 
withdrawal or expulsion from a particu- 
lar denomination, she can still be heard 
to say that she professes an unsectarian 
Christianity, These ^ words of the Act 
have always been difficult of interpreta- 
tion ; and it is with some hesitation that I 
accept the suggestion made on her behalf. 
It is some justification for doing so that 
there is nothing before us as to her admis- 
sion or re-admission to Hinduism^ which pre- 


samably was oririnally her faith or that of 
her parents, and nothing to show whether 
such re-admission or admission is possible 
and there is, further, thefaetth: tthepolicy 
of thv iLW appe is to lequiie the applica- 
tion of the words of section 2 to what may 
be a substantial class of persons in this 
country^ those who have abandoned a 
particiilf r sect but who still remain 
unattached to any religioii other than 
Christianity. 

In these circumstances, I do not feel 
justified in dissenting from the judgment 
just delii’ered. 

Eamesam, J. — ^I agree with the judgment 
of the learned Chief Justice. In my opin- 
ion the religion of a person is what the 
person professes and does not require re- 
cognition by the other persons belonging 
to that religion. A Hindu, who professes to 
be a Hindu, though he may be excommu- 
nicated by all the existing Hindu cafites 
is still a Hindu though probably he is suT*- 
ject to great social inconvenience. In this 
respect I do not think that there is any- 
thing peculiar to Christianity. If a per- 
son says that he is a Christian, though 
he does not belong to the existing Chris- 
tian Churches he is still a Christian, 
probably his creed is different from the 
existing creeds and he is subject to social 
inconvenience in respect of the performance 
of marriage and burials. Still he would 
be a Christian. 

v. N. v. Decree confirmed. 

Z. K. & W. C. A. 


PATNA HIGH COURT. 

Civil. RevisionPetitionNo. 158 or 1923. 
June 27, Ip 23 . 

Present: — Mr. Justice Foster. 
ARJUN DAvS-GULAB RAI Firm- 
Petitioner 
versus 

B. I. RAILWAY CO.~- Opposite Party. 

Railways Act {IX 0/1890), ss. 72, 8c — Cm- 
signee /tight of-— Strike of Railway employees, whithsi 
nHoUgh to exonerate Company from liability, 

A confeipnee has a rightof suit figainstthe Railway 
to which the goods are ddivered by the consignor 
thereof as well as against (he particular Railway 
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Administration on whose Railway the loss 
occurs, [p. 19, col. 2.] 

Mere proof that a strike took place on the Rail- 
way of the defendant Company is by no means a 
justifiable basis for the inference that the defend- 
ant is not liable, [p. 19, col. 2 J 

Petition from aii (jrder of the Sub- 
ordinate Judge, Dhanbad, dated the 12th 
March 1923. 

Mr. Banwarl Lai, for the Petitioners. 

Messrs, iV. C. Sinha and B, B, Ghosh ^ 
for the Opposite Party. 

JUDGMENT. — The plaintiff was consignee 
of 135 bags of mustard seed despatched 
from the Chaparniookh Station on the 
Assam Bengal Railway to the plaintiff at 
phanbad, Kast Indian Railway. The 
consignment would in the ordinary course 
pass over the Assam Bengal Railway,' 
the Eastern Bengal Railway and, finally,' 
the East Indian Railway. The plaintiff 
succeeded in recovering from the East 
Indian Railway only 120 bags of mustard 
delivered at Dhanbad Station and he sues 
for compensation for non-delivery of the 
remaining bags. The Suborainate Judge 
who tried the casein the Small Cause Court 
found that the Risk Note, Forms A and B, 
was not proved to have been signed by any 
agent of the consignors or by the consignors 
themselves and, therefore, the responsi- 
bility of the Railway was as indicated in 
the first sub-section of section 72 of the 
Indian Railways Act. In other words, this 
decision meant that it was for the Railway 
to] rove that they had exercised in respect 
of the goods bailed such care as a man of 
ordinary prudence would, under similar 
circumstances, take of his own goods of the 
same bulk, quality and value as the goods 
bailed. Had the decision been otherwise 
the onus would have rested upon the plaint- 
iff to show that the loss fell under one of the 
exceptions mentioned in the Risk Note. The 
learned Subordinate Judge’s judgment 
proceeds as follows: — ' 'On the evidence of 
the defendant’s side I am satisfied ‘that the 
loss was not due to any want of proper oaie 
Oil the part of the East Indian Railway 
Company incarrying the goods or for wilful 
negligence. It is proved that there was a 
labour strike throughout the line for two 
months from the end of February and the 
Company had no control over the strikers 
%nd 30 the defendant's case, that the los^ 


was due to circumstances beyond theif 
control seems to be correct.” 

The fault I find with this judgment is 
that an unjustifiable inference is drawn 
from the established fact that there 
was a strike. If the Railway assigns the 
strike as the cause of the loss and if it is 
found, as has been found in this case, that 
there was a strike it still remains to be 
shown that the loss occurred on the Rail- 
way which was affected by the strike, 
that the loss occurred during the period 
of the strike and that the loss was in some 
specific way the result of the strike. In 
connection with the last point it is to be 
remembered that a strike in itself need not 
inevitably result in loss of goods. If this 
is true, then it is for the Railway to show 
what other circumstances, possibly circum- 
stances connected with or arising out 
of the strike, brought about the loss. It is 
also necessary in this connection to remem- 
ber why it is that under section 80 of the 
Indian Railways Act the consignee has 
a right of suit against the Assam Bengal 
Railway, to which Railway the goods were 
delivered by the consignor thereof, as 
well as 0 right of suit against the particular 
Railway Administration on whose Railway 
the loss occurred. The reason is that the 
Assam Bengal Railway was in the matter 
of this consignment agent of the East 
Indian Railway which was finally to de- 
liver the property to the consignee. The 
principal would ordinarily be liable for the 
negligence of his agent and the person who 
suffers the loss would also have the option 
of suing the agent himself who had been 
negligent. That is the reason for the pro- 
visions of section 80 of the Indian 
Railways Act. So, the mere proof that 
a strike took place on the Railway of 
the principal defendant is by no means 
a justifiable basis for the inference that 
that Railway was not responsible. In 
my opinion the judgment is defective, 
because the issues of fact have not been 
kept in view and a wrong inference 
had been drawn from on® fact alone which 
in itself would be an inadequate defence. 
Up to this point I have assumed that the 
Railway had the burden^ of showing 
that there was no wilful negligence. 

I now come to consider whether the learn- 
ed Subordinate Judge hasrightlj^ decided 
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thxOt the case falls under the firstsub'Sec- 
tiou of sect'ou 72 of the Act. The RiskNotes 
purport to be signed Iw one Gangadhar 
on behalf of the firm I.achmi Chaiifl-Golab 
Chand who were the consignors. But the 
members of the Chaparmookh Station 
Staff deposed that the signature was made 
by one Nowrang, a partner of that firm, and 
there is no evidence to show what connection 
Oangadhar had with the consignor firm, 
prom this the learned vSubordinate Judge 
deduces the conclusion that there is no proof 
that the consignors or their agents .signed 
the Risk Note forms and thereupon he as- 
signed the onus in the case to the defendant. 
It is urged by the learned Vakil on behalf 
of the respondents that this decision is 
unsatisfactory from n legal point of view 
inasmuch as it does not take notice of the 
fact that the consignee plaintiff has availed 
himself of the benefits of the Risk Note, 
He has taken delivery of 120 bags after 
paying n reduced freight through his 
Agent the consignor. It is urged that 
this act of the plaintiff may be construed 
as binding him either on the ground that 
he has ratified the act of whoever signed 
the Risk Note, or on the ground that he 
is estopped by having induced the Railway 
to accept lower rates and to give up the 
goods {120 bags) to himself on production 
of the Risk Note. 

On all these grounds I consider the judg- 
ment is defective and not in accordance 
with the law. The question whether 
the acts of the plaintiff are such as to pre- 
clude the plaintiff from pleading that his 
rights are not limited by the Risk Note 
d^ends on detailed tacts which are to be 
got from the evidence. The Court will 
have to decide these questions and draw 
the proper inference. If the decision is that 
the case falls under the first sub-section 
of section 72 of the Indian Railways Act 
then the matter of wilful negligence will 
have to be considered in greater detail 
and with more regard to the legal elements 
of negligence than have been displayed 
in the judgment of the learned Subordinate 
Judges. I consider that the trial has not 
been in accordance with law, so I set a^ide 
the judgment and the decree and diiect 
a re-tiial intoto. Costs will abide the result, 
g. I>. ordered. 


CALCUTTA HIGH COURT. 

Appeal prom Original Decree no. 112 
OK 1 921. 

April To, 1923. 

Present : — Justice Sir A^utosh Mookerjee, 
KT.,ana Mr. Justice Rcnkin. 

Chowdhury MOHAMMAD AMIN— 
Plaintiff— Appellant 
versus 

BIJOY CHAND MAHATAB— DEFENDANT 
— respondent. 

Bengal Patni Taluks Regulation {VIII of 
1819), ' s. 14 — Sale of patni taluk set aside^ 
Purchaser, remedy 0 / — Suit to recover purchase^ 
money, whether maintainable. 

Tlie object of the Legislature in enacting section 
14 of the Bengal Patni Taluks Regulation was to 
avoid multiplicity of litigation and to afford 
protection to an innocent purchaser, the sale in 
whose favour might be cancelled without default 
on his part. Ip, 21, col. i.] 

Where a sale of a patni taluk is set aside, the 
purchaser must have recourse to the remedy 
provided by section 14 of the Bengal Patni 
Taluks Regulation to the extent that it is avail- 
able, and he cannot maintain a separate suit to 
obtain the relief which, if he had so desired, 
might have been granted to him against the 
zemindar in the suit for reversal of the sale, 
lp.22, col. I.] 

Case-law considered. 

Appeal a-ainst the decree of the Sub- 
ordinate Judge, Burdw^an, dated March 
5 , 1921. 

Babu Mahendra Nath Roy, Maulvis 
Nuruddin Ahmed and A. S, M, Akram, 
for the Appellant. 

Babu Dwarka Nath Chakravarti, Dr, 
Divarka Nath Mitter and Babu Sarat Kumar 
Mitra, for the Responoent. 

JUDGMENT. 

Mooke^ee» J. — This is an appeal by the 
plaintiff in a suit for recovery of money 
instituted by the auction-purchaser at a 
sale under the Patni Regulaticn, 1819, 
wbicli was subsequently set aside. Tl e 
facts material for the determination of the 
questions raised before us are rerdly not 
in controversy, and may b.c briefl:, recited. 
Patni Taluk Gopalnagar was sold under 
Regulation VIII of 1819 on the 15th May 

1909, and was purchased by the j lain tiff 
for Rs. 1,000. The father of the plaint- 
iff and others were the patnidarswdtt the 
defendant, the Maharaja of Burdwan. At 
the instance of one of the defaidters, who 
instituted a regular suJt on tlie April 

1910, under section 14 ol the Patni Regula- 

tion the sale Was set aside by the 
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ordinate Judge on the send November 
1911. The purchaser and the Zemindar 
preferred separate appeals to this Court. 
These appeals were dismissed on the loth 
July 1916. The purchaser thereupon in- 
stituted the present suit on the 18th July 
1919 to recover from the zemindar the 
following sums of money : 

ii) Ripees 550 in respect of purchase- 
money together with interest thereon. 

(ii) Rent and cess paid by the plaintiff 
to tae defen lant during the time that 
plaintiff was in possession as purchaser. 

(iit) Costs which the plaintiff had to 
pay in the High Court in the previous 
litigation. 

(iv) The amount given as security by 
the plaintift together with damages. 

The defendant expressed his readiness 
to return the securities mentioned in the 
fourth item, but denied his liability to pay 
the amounts covered by the first three 
items. The Subordinate Judge has dis- 
missed the suit ; he has held the claim 
in respect of the first three items untenable 
unier section 14 of the ratni Regulation, 
while he has come to the conclusion that, 
there was no cause of action for the fourth 
item. 

Section 14 of the Patni Regulation 
authorises the institution of a suit against 
the zemindar for the reversal of a sale 
and then provides as follows: “The pur- 
chaser shall be made a party in such suits 
and upon decree passing for reversal of 
the sale, the Court shall be careful to indem- 
nify him against all loss at the charge of the 
zemlntar or person at whose suit the sale 
may have been made.** There is, in our 
opinion, no room for controversy that the 
first tiiree items of the claim put forward 
in tue present action might have been urged 
in the previous litigation. 

The object of the legislature plainly 
was to avoid multiplicity of litigation and to 
afford protection to an innocent purcha ser, 
the sale in wiiose favour might be cancelled 
without default on his part. Thus, in 
Bykmt N%th v. M'thzrajah Dheraj 

Mahiah Ch^itd (1), it was ruled that on 
reversal of a pa^ni sale the purchaser was 
entitled to a refund of his pure base -money 
and to recover his costs from the zemindar, 

(i) 17 W. R. 447J 9 B. R. 87. 


In Mobaruck AH v. Ameer AH (2), the pur^ 
chaser was declared entitled to a refund 
of the purchase-money with interest; and 
to the same effect is the decision in Bejoy 
Chand Mahatab v. Amrita Lai (3). In Tara 
Chand V . N af ar AH (4) it was held that on 
cancellation of the sale the purchaser can 
require the Court to compel the zemindar to 
indemnify him on account of all payments 
of rent which he may have made. But 
the point remains, whether the remedy 
furnished by section 14 is exclusive. Sir 
hrancis Maclean, C. J., was inclined to 
answer the questioii in the nega tive in Ra^ 
dhaMadhubv. Sa$H Ram (5). The facts of 
that litigation, however, did not attract the 
operation of section 14 and Eanerjee, J., 
was more cautious in his statement when he 
observed that section 14 did not ordain 
that the remedy prescribed thereby was 
to be the sole remedy to which the auction- 
purchaser was entitled notwithstanding 
that by virtue of any other provision 
of law he might be entitled to a remedy 
agaiust any other person than the zemindar. 
In the case then before the Court, tne pur- 
chaser was held entitled to maintain an 
action against the defaulters to reimburse 
himself in respect of sums paid by him as 
rent to the zemindar during the time that 
the sale was in force; these sums had clearly 
been paid by him as a person interested 
in the payment of money, which the de- 
faulters were bound by law to pay. The 
question of the true scope of section i 4 , 
whether, and if so, how far, the remedy 
provided thereby in the purchaser's favour 
excludes all other remedies, was raised 
b'‘foi*e the Judicial Committee in BUkum 
Ch%nl Bnd v. Pirthichand Lai Chow- 
dhury (6), but was left undecided. 
Sir lyawrence Jenkins, it is noticeable, 
expressed a strong inclination in favour 
of Vue view that section 14 should be held 
to make the remedy provided therein 
exclusive, unless such an interpretation 
was opijosed to a long and uninterrupted 


I 21 W. R. 252. 

I 27 C. 308; 14 lud. Dec. (w. S.) 203, 

\ I C. t. R. 23 ^* 

I 26 C. 826; 13 Ind. Dec. (N. S.) 1129. 

I 50 Ind. Cas. 444: 4^ C. 670; 23 C. W. N. 721; 

I,. T. 514; 36 M. D. J. 557; 21 Boui- L , R* 
(IQIQ) M. W. N. 258; 30 C. h . J, 71? 26 M, 
, £31; 10 I,. W. 416; 46 L A. 52 (R C.). 
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course of construction to the contrary. 
li transpire®, however, that the tendency 
of judicial decisions has been in favour of 
the view that section 14 furnishes an ex- 
clusive remedy: See Tara Chand v. Nafar 
AH {4), Suresh Chandra v. Akkori Singh (7), 
Bejoy Chand Mahatahv, Tinkari Banerjee 
(S) and Bijoy Chand Mahatap v. Asutosh 
Cmkrabarty (9). We are not unmindful 
that the actual decision in Nagendra Nath 
V. Chandra Stkhar (10), militates against 
his view, but the question as to the 
effect of section 14 was neither raised nor 
considered there. We are of opinion that 
the purchaser must have recourse to the 
remedy provided by section 14 to the extent 
that it is available and that he cannot 
maintain a separate suit to obtain the relief 
which, if he had so desired, might have 
been granted to him against the zemindar 
in the suit for reversal of the sale. 

In the present suit, the SulKirdinate 
Judge has pointed out that the purchaser 
did ask for relief in the suit instituted by 
the defaulters under section 14, but his 
prayer was not granted, as be was found 
to have made the purchase for the benefit 
of his father who was himself one of the 
defaulting patnidars. It further appears 
that in the appeal presented to this Court 
the plaintiff complained against the judg- 
ment of the Subordinate Judge refusing 
to award compensation to him, but this 
Court confirmed the decree of the Sub- 
ordinate Judge. The view may consequently 
be well maintained that the claim for 
compensation urged by the plaintiff as 
defendant in the previous suit was over- 
ruled. Trom this standpoint, the claim 
is clearly barred and cannot be re-agitattd 
in this litigation. We hold accordingly 
that the Subordinate Jucige has correctly 
found that the claim in respect of the first 
three items cannot be sustained. 

As regards the fourth item the respond et A 
has expressed his willingness to return 
the security deposit, namely, the four 
promissory-notes of the fape value of 
Rs. loo each and Rs, 26 in cash. 


(7) 

( 9 ) 

(10) 


20 C, 746; 10 tnd, 53 , ec. (n. 3.) 50I. 

58, lad. Cas. 741124 C. W. K.-617. 
r 731 4S C. 454; 25 c. W. K. 4^. 

^ C h. J. 59 * ' 
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Tae result is that the decree made by the 
Subordinate Judge is a&med, subject to 
the modification that the decree will direct 
the defendant to return to the plaintiff 
the security deposit mentioned above. As 
the appeal has substantially failed, the 
appellant must pay the respondent the 
costs in this Court. 

Rankin* J, — I concur. 

Z. K. 

Appeal dismisssed. 


PATNA mail COURT. 

Appeae from Appeeeaik Decree 
No. 1037 1921. 

Juh 2, 1923. 

Present Mr . Justice Kosttr. 

Mr. M. H. MEYRICK and others— 
PLAINTIFFwS— Appej.eants 
versus 

DIPA PANDKY and othp:rs — Defend- 
ants— Respondents. 

Bengal Tenancy Act {VIII of 1885), s. 2^ 
— InierpreuiHon — Tenant taking settlement from 
propfietors, position of — Suit by thckadar for arrears 
of rent-^Raie of rent payable — Enhanced rent 
paid for 3 years — Enhancement, whether validated. 

The rule of section 29 of the Bengal Tenancy 
Act is intended to be a strict one, which the 
Courts should not allow to be defeated or evaded, 
[p. 24, col. I.] 

Plaintiff, the thekadaf of a patta in a certain 
estate, sued to recover arrears of rent on the 
basis of a lease. It appeared that defendant 
No. I took different leases from defendant No. 2 
the proprietor of the estate and finally executed 
a new lease in respect of the whole of the area 
comprised in the previous kabuliyats. On the 
expiry of this kabuityai, defendant No. i 
took a fresh settlement of the same land from 
the proprietor at a rental in kind the value 
ol which was estimated at Rs. 61. A suit waa 
brought in respect of this lease : 

Held, that defendant Nol i had acquired oc- 
cupancy rights by this settlement and that by 
virtue of section 29 of the Bengal Tenancy Act, 
his rent must be taken to be the original cash 
rent; [p. 24, col. i.l 

(2) that the plaintiff's suit was an attempt to de- 
feat the provisions of section 29 of the Bengal 
Tenancy Act and be was not entitled to get any 
rent other than the original cash rent. [p. 24, 
col i.J 

Turap AH y. Katipada Bandopadhya^ 34 
Ind. Cas. 97j 23 C, b. J. 635» loliowed. 
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(3j that even if the enhanced rent had been 
tealised for 3 prears. the illegal enhancement 
contd not be vahdated. [p. 24, col. i.] 

Bipin Bihari v. Krishnadhan Ghose, 32 C. 395 J 
9 C. W. N. 265J I C. U J. 10, referred to. 

Aopeai Irom the decision of the Sub- 
ordinate Judge, Muzafferpur, dated the 
3rd February 1921, affirming that of 
the Munsif Sitamarhi, dated the 15th 
June 1920. 

M ^ssrs. L. N. Singh, Ram Prasad and 
Uai B, B. Saran, tor the Appellants. 

Mr. Mohammed Hassan Jan, for the Re- 
spondents. 

JUDGMENT. — ^The plauitiff is a thekadar 
under the Sheoliar estate in respect ol a patti 
of 3 'aim. IS 9 pies in Mauza Bhatalia. The 
second party detendants ore the proprie- 
toisofthe Sheohar estate. The defend- 
ants first party took leasts from the 
Sheohar proprietors as follows: 16 kathas 
from 1308 to 1310 Fasli at an annual rental 
of Rs. 4 2-0 including cess, and 2 highas 
7 kzihas from 1309 to 1315 Fasii at a rental 
of R 5 . 12-2-0 including cess. Tnese leasts 
wjre taken in 1901 and 1902. Tiiereafter, 
the defendant No. i took another paUa 
from the Sneohar proprietors in respect of 
3 highas 3 kithas of laud, tuatis the whole 
of tile area comprised ia the previous 
kahnliyats^i a rent which is called manhun^ 
da and which is a fixed aiiiount of grain 
piyable annually. This last pcuta having 
expired in 1322 Fasii a fiesa settlement of 
the same land w.is taken by the defendmt 
No. I from the Saeouar proprietors at a 
rent o 1 2 1 maund iS loi seers of rice of which, 
accordi ig to the kahuliyat, the 'Hakhminan 
kirnd * ii Rs. 61. Xais last lease is for the 
period 13^3 to 133 FusU and is the bisis 
of tae present salt for arrears of rent ior 
the yej.rs 1324 to 1327 Fasii, The lower 
Courts have held that the lands were of 
rxiyali stock and were settled by the pro- 
prietors With the iefeudaut No. I who is a 
settled raiyat of Biivtaha village, that de- 
feidaitNo I acquired occupancy rights 
by this settlement, and th .t by virtue of 
section 29 tae Beagal Tenancy Act 
iiis rent nast >e taken to be the ori^ i .al 
cash-rent, namely, Rs, i2-2-oplusRs.4-2-o 
iioludmg cesses. Against this decision 
tbe plaintiff is appealing. 

No argument has been addressed tome 
nor ha^ evidence been put before me to 
suggest that there has been any surrender 


or any v^ther form of determinatfOii of the 
original casii rent teuuiicy. In p.irrgraph 
7 of the written statement it would appear 
to be asserted that- although the first 
settlement of ifi hathas came to an end in 
T310 Fasii yet the defendant No. l has in 
fa.ct ever since the original settlement 
been in possess oU of the whole area of 16 
hathas and 2 highas 7 kathas, 3 highas 3 
kathas in all. The first argument th£>thas 
been put before me on behalf of the a ppel- 
lauts is one which appears to me to be 
directly contrary to the terms of section 22 
{2) of the Bengal Tenancy Act. It is urged 
that, as the Sheohar proprietors are only 
co-sharers in the village and as they pur- 
chised this area of 3 highas 3 kaihas in 
auction -sale, they should be considered to 
be raiyads in respect of this area, and, there- 
fore, the defendant A/o. l cannot be liimself 
ai occupancy raiyat. 1 need not discuss 
this argument in view of the plain terms 
of section 22 of the Tenancy Act* but I 
may remark that there is not the slightest 
indication on the record that it has ever 
been the present appellant's case in any 
previous stage of this suit that he is other 
than a thekadar of a separate takhta ox 
patti^ held from the Sheohar proprietors in- 
cluding within its ambit the land settled 
with the defendant No. I. In fact the 
kahidiyais which have been filed as well 
as the pleadings indicate that this is the 
position. 

It is urged that the remark in the 
kabuUvat as to the '*Takhminan 
is mere surplusage its meaning 
being that ot the time of the katuliyat 
21 maiinds 10 1 seers bad a value of 
api.»roxiraately Rs. 61. So it would be 
urged this was not a cash rent settlement, 
it was a fresh bkaoli settlement and the 
creation of a new holding': and it would be 
urged that where the holding is changed 
an 1 there is break in continuity the new 
rent can .ot be cousidered to te an enhance- 
meni. Moreover, as we know* bkaoli 
rents are uncertain and may change in value 
trom year to year. In Pa lion's Dictionary 
the word ** Ta khm^ mn'* ^hich. is evidently 
derivd from the word **Takhminx** 
(meaning an estimate) is defined as signify- 
iug “by appraisement," ‘'at a rough es- 
timate" and there is a secondary meaning 
"more or less". It appears clear to w 
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that the were! in its context means 
that the value of 2i maunds loj seers 
shall be estimated at Rs, 6i for the purpose 
of the settlement. So, in my opinion, 
the ruling quoted by the learned Subordi- 
nate Judge Tarap AH v. Kalipaaa 
Baniopaihya (i) is in point. It is clear 
that the rule of section 29 of the Bengal 
Tenancy Act was intended to be a strict 
one which the Courts shoulu not allow 
to be defeated or evaded. A reference 
to section I-17A or the Bengal Xejiajicy 
Act will s low that the Courts are direct to 
to examine even the compromises that are 
filed ill Court between landlord and tenant 
to see wiiethei the effect of such compto 
mises would be to enhance the rent in a 
manner or to an extent not allo'^ec ly 
SBctioi 29. In my opinion the pi .i. .tiffs 
suit, as it stands, is an attempt to neit\ t 
the provisions of section 29 anc ti e lovu 
Courts have acted rightly in relnsiag i.n\ 
rent other than the original cash ici.t. 

Tne list point uiged is one which need 
not be discussed ft length. The first 
])roviso of section 20 has been quoted 
as validating even an illegal enhancement 
if the enhanced rent has been realised foi 
three 3^eais. Xnis is an obviously mis- 
taken view of the section wdiich it is 
uiiaecess .ry to dilate u]'On. It is not ne- 
cessary to quote any autnority, bat I may 
reier to a Full Be ich cise Bipin BeJwfi 
v. Kri^hnndhan Ghosc(i). 

This appeal is disn issed with costs to 
the ten a ut def e a d a - . t s . 

Appe %l dismissed, 

«. S. D. 


(i) 34 lul. Cm. 97 j J3 C. b. J. 635. 

12 ) 32 C. 395 ' 9 C. W. N. 265; I C. I,. J. i:. 
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LAHOBS HIGH COUBf. 

Second Civip Appe ad No. 965 of 1922. 
March 22, 1923. 

Present: —Mx. Justice Moti Bagr.r. 

JAGAN NATH and others — 
Defendants — Appeddants 
versus 

B AS ANT RAM — Pda intifi — 
Respondent. 

Hindu Law — Guardianship — Marriage per- 
formed without consent of guardian, validity 
of — Civil Procedure Code {Act V 0^ 1908), Ot 
XXI, r. — Restitution of conjugal rights — 
Direction in decree that wife shall not be sent to 
Jail — Discretion, when lo be exercised. 

Under the Hindu Daw, in the absence of the 
father and paternal male relations, the right of 
aelecting a husband for a female infant devolves 
upon the mother and she is fully competent to 
give her daughter in marriage, [p. 25. col. i ] 

The rules of Hindu Daw as to the duty of giving 
in marriage are directory and not mandatory and 
in the absence of force or fraud a Hindu marraige, 
otherwise legally contracted and performed with 
necessary ceremonies, is not invalidated by the 
absence of the consent of the guardian entitled 
to give such consent, [p. 25, cols, i & 2.J 

Maya Devi v. Ram Chand, 31 Iiid. Cas. 186; 
20 P. R. 1916; 177 P. W. R. 1915, Venkatachar- 
yulu v. Rangacharyulu, 14 M. 316; i M. D. J. 
85; 5 Ind. Dec. (n. vS ) 221, Ghazi v. Sukru 19 A. 
515; A. W. N. (1897) 139; 9 Ind. Dec. (n. S.) 333, 
Mulchand Kute^ v. Bhudhia, 22 B. 812; ii Ind. 
Dec. (n. s.) 1125 atid Gajja Nand v. Emperor, 64 
Ind. Cas. 5oo:'l» D. 288; 8 P. D. R. 1922; 23 Cr. 
D. J. 20, relied on 

Dyal V. Narain J)as, 64 P. R. 1884, distinguished. 
The tendency of modern legislation is aga nst 
sending women lo Jail in civil matters, but when 
it is found that a woman against whom a decree 
for restitution of conjugal rights has been passed 
has contracted n second marriage and is living 
with her second husband, the discretion vested 
in the Court undf r O. XXI, T. 32 of the Civil 
Procedure Code should not be exercised in her 
favour, [p. 25, col, 2; p. 26, col. i.J 

Secouu appe..] li om a (itcrtfc of 11 e Dis- 
trict Judge, Amritsar, dated the 6th Mhrch 
1922, revel sing that of theMunsif , Ibrst Ch f Sj 
Amritsar, dated the loth of February 1921. 

Mi. Nihal Chand Mekra, iot the Appel- 
lants. 

Mr. Kanwar Narain and I/ala Jcfgan 
Nath, for the Respondent, 

JUDGMENT. — This was a suit fer the 
the restitution of conjugal rights trougl t 
by the respondent, Ih.sant Ram, ageiijt 
his wife, Musammat Rukman, defendant 
No. I. Three other persons were also in:- 
pleaded as defendants to the suit. One 
was J agan Nath , defendant No. 2 , wit h w h c 11 
Mtisammai Ruhuian, the wife of the 
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pljintifi, is alleged to Iicac coilKcl^^d n 
second mariiage. Delendants Kos. 3 and 4 
were the father and mother of the plainlifl’s 
wife. It was alleged that defend. -ids Nos. 
2 to 4 were preventing defei.dant No. 1 
from going to her husband, and it was 
prayed that an injunction should be 
ganted to the plcdntifE restraining defci ch- 
ants from doing so. It was pleaded that 
there was no marriage between / 

Rukman and the plaintiff that she had hoc., 
lawfully married to Jagan Nath, defcj.fiai t 
No. 2 , with whom she liod been being j s 
a wife for seven yeais and that the plaii tiff 
Was not entitled to maintain the suit.‘ 
The Trial Court found the factum oi lie 
marriage with the plaintiff estahiishca 
but held that it wc.s invalid inc.smuch c,s 
the f.ither had not given his consent, h he 
suit was accordingh dismisscfi. On aj peal 
the learned Distiict juege found tin t j o 
fraud on the part of the plaintiff had 1 ten 
proved, andthatthe marriage wasnot inVeJid 
for any other reason. lie further held that 
the girl had been given in marriage 1a her 
mother and that the mere fact that the 
father had not given his consent did not 
render the marriage invalid. As a result of 
this finding, the plaintiff's suit was decreed 
but the Court ordered that the defendanls 
sh.ill not be arrested or detainea in prison 
in execution of the decicx. 

Against this decision the defendants ha \ e 
preferred a second appeal to this Court, 
while the plaintiff has filed cross- 
objections with regard to the direction 
given by the lower Appellate Conit 
that the decree shall not be executed by 
the arrest or detention of the judgment- 
debtor. It is clear that, in the absence of 
the father and patenuil male relations, 
the right of selecting a husband lor a female 
infant devoh’cs upon the mother and the 
mother is, according to the rules of Hindu 
Law, fully competent to give her daughter 
in marriage. It has been laid down in 
Maya Devi v. Ram Chand fi) that the 
rules as to the duty of giving in marriage 
are directory and not mandatory end that 
in the absence of force or fraud, a Hindu 
marriage otherwise legally contracted and 
performed with the necessary ceremonies, 
is not invalidated by the absence of ccnseiit 
(i) 31 Ind. Cas* 186; 20 P. R, 19165 177 P, W. 




of the guardian entilkd to give such con- 
sent, The samcprincii Ic has been laid down 
in Venkaiacliarytdu v. Rangacharyulu (2), 
Ghazi V. Sukru ^3), Mulchand Knber v. 
Bhudhia (4) and Gajja Neicd v. Empertr 
(5). Mr. Nihal Chand Mehra, lowtver, 
relies very strongly on Dyal v. Narain Das 
(0) but it is miiuifest thtit that judgment 
does not liy down any rule of general ap- 
plicability', and deals with its own peculiar 
circninst.inccs. In that case the nnarriage 
Was se 1 aside becriuse it was celehiateu by 
the mother in direct oi)position to her hus- 
band's authority and because the marriage 
was found to be unnecessary and unsuit- 
able. There is no such finding in the pre- 
sent case. On the contrary, the fueling of 
the learned District Judge is that no fraud 
lias been established and that the marriage 
Wc:s not iuv'alici for ,,ny otl.cr reason, I h.ave, 
therefore, ju) Itcsitatitui in holuii g that a 
Court Would not be justified ii. setting aside 
a Hindu marriage performed with all the 
necessary ceremonies sim] ]y because the 
consent of the gniradh.n cntitka to give 
such Consent had not been obtained. 
I see no reasoi. for disturbii g 11 e decree 
for restitution ol coi jugr.l lights grcj ted 
by the Court below and dismiss the e.pi eal 
of the defenanls vith costs. 

As to tiie cross-objectior s filed by the 
])laiutif[ it ail Cl IS that the onh grounds 
upon which the learned Distiict Judge 
has disallowed execution of the deerte 
by the arrest of the ludgmei-t-dehtor are 
that the marih.ge In d been hrougl t ahout 
by the mother of the girl who was under 
the influence of one Tota Ram, 
with whom she is alleged to have 
conti acted an illegal intimacy and 
that the girl himself was a minor at 
the time the mijriage tool; place, I do not 
think there are sufficient reasons for not 
allowing execution as proved in the ordinary 
manner. I am not unmindful of the fact 
thctttlie tendency of the modern legislation 
is against sending women to Jail in civil 


(2) 14 M. 31 6; 1 M. I/. J. 851 5 Ind. Dec. (N. 8.) 
221 } 

(3) 19 A. 515; A. W. N. {1897) *391 9 Dec. 
(N. S.) 333 

‘ ( 4 ) 22 B. 812; 11 Ind. Dec. (N. s.) 1125. 

(5) 64 Ind. Cas. 5005 2 D. 2885 8 P, L Ri 1922 
^23 ur. h. J. 20 
‘ (6) 64 P. R. 1884, 
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matters but the facts of this case seem to 
me to be peculiar. Here the girl is alleged 
to have contracted a second marriage with 
another person, and she has beenadmittedl} 
living with him as a wife for some time. 

If the plaintiff is not allowed to reap 
the fruits of his decree, the result would be 
that the girl would probably be leading on 
unchaste life which would be highly un- 
desirable. I would, therefore, allows the 
cross-objections and amend the decree of 
the lower Appellate Court by ordering that 
the direction that the decree shall not be 
executed by imprisonment shall be remov cd. 
No order ?s to Costs, 
z, K. Appeal dismissed; 

Cross-objeciion allowed. 


PATNA HIGH COURT. 

Civih Revision Petition No. 332 0FI93'2. 
April 17, 19^3, 

Pi-esint:—'hx. Justice Knlwant Sahay. 
The east INDiAN RATEWAY 

COMPANY, Limited— Defend ANTS— 
Appeicants 
versus 

NEIRAm GANESH LAXy— P laintiffs 

— RKST‘0NDENTS. 

Railways Act {IX 0/ 1B90), ss. 72. 76— JRisft 
Note, Form B — ‘'Loss,” meaning of — Goods con- 
signed fot carnage — Suit for damages — Ltabiliiy 
9 f ^ Railway Company — Buyden of proof. 

The loss referred to in section 72 and other 
sections of Chapter VII of the Railways Act 
is the loss suffered by the consignor or the true 
owner, where such loss occurs by reason of mis- 
deUvery or non-delivery. 

The word ‘doss" in the Risk Note, Form B.is not 
confined to the case of involuntary or unwilling 
parting with the things with reference to which 
ihe word is used. 

Great Indian Peninsular Railway Company 
V. Jitan Ram-Nirmal Ram 72 Ind. Cas 440; 
4P. L. X. 173; (1923) Pat. 82: I P. ly. R. 169; (19231 
A. I. R. (Pat.) 285; 2 Pat. 442, followed. 

\ Where goods are consigned to a Railway Com- 
pany for carriage under the Risk Note, Form B, the 
ordinary liability of the Railway Company under 
section 76 of the Railways Act is limited by the 
Special agreement entered into by and between 
ihe parties under the Risk Note. 

Great Indian Peninsular Railway Company 
Y. Jitan Ram-Nirma\ 67 Ind. Cas. 6641 3 P. L. 
T. 2Z21 (1922) A. I, R. (Pat.) 17, followed. 


In order to succeed In an action for damages 
for loss of goods consigned to a Railway Company 
for carriage under the Risk Note, Form B, It is 
incumbent upon the plaintiff to prove wilful 
neglect on the part of the Railway Company 
or theft by or wilful neglect of its servants, agents 
or carriers. 

Ghelahhai Punst v. Fast Indian Peninsular 
Railway Company, 63 Ind. Cas. 24H 45 B. I20ii 
23 Bom. ly. R. 52 *>, dissented from. 

Pv^tido.i against the decision . of the 
Small Cause (Tourt Judge, Dhan bad, dated 
the 14th August 1922. 

Messrs. NareshChandra Sinha and Siva' 
narayan Bose, for the Appellants. 

Mr. Janah KishureAor the Respondents. 

JUDGMENT.—This is an application 
for revision under section 25 of the Pro- 
vincial Small Cause Courts Act filed by the 
defendants, the East Indian Railway 
Company, against the decision of the Small 
Cause Court Judge of Dhanbad, dated 
the 14th Augu&t 1932. The suit was 
brought by the plaintifts for compensa- 
tion for non-delivery of three bags of flour 
out of a consignment of 221 bags. The de- 
fendant Company raised the defence, 
inter alia, that the goods were despatched 
at owner’ srisk under Risk Note, Form B, 
anl thev were not liable for compensation 
as the three bags were lost during transit 
and the loss was not due to wilful neglect 
on the part of the Railway Administration 
or to thelt by, or to the wilful neglect of. Its 
servants. The learned Subordinate Judge 
has held that the Risk Note. Form B, was 
executed by the consignor, but he threw 
the onus upon the defendant Company 
to prove that the three packages in ques- 
tiDn were put into the wagon and sent 
but were lost. He held that there was no 
such evidence and that unless loss is proved 
tie plaintiffs could not be called upon 
to prove that the loss was due to wilful 
neglect of the defendant. In support of 
the view taken by him the learned Judge 
relied upon the case of Ghelahhai Puns*' 
V. East Indian Railway Company (r). He 
accordingly decreed the suit with costs. 

It has been argued by the learned Vakil 
for the petitioners that the learned Judge 
was wrong in throwing the onus upon the 
defendant Company to prove the loss in 

(i)63lnd. Cas. 2|t;45B, 12011 23 Bom. ly.R.. 

523- 
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the first instance. He argues that the onus 
was entirely on the plaintiffs to prove 
wilful neglect on the part of the defendant 
Company. He further argues that, in 
any event, it was admitted by the plantiffs 
in the plaint that the three packages in 
question were lost and, therefore, the de- 
fecdujjt Company was not called upon to 
adduce evidence to prove the loss. 

As regards the first point, the question is 
now settled b}^ the decision of this Court 
in the case of Great Indian Peninsular 
Railway Company c. Jitan Ram-Nirmal 
Ram (2), that the loss referred to in section 
72 and otb^r sections of Chapter VII 
of the Indian Railways Act is the loss 
suffered by the consignor or the true owner, 
where such loss occurred by reason of mis- 
delivery or noa-deli\^ery. The word * loss* 
in the Risk Note is not confined to the case 
of involuntary or unwilling parting with the 
tlings with reference to which the word 
is used. If that is so, then non-delivery 
of the three packages in question in the pre- 
sent case amounts to loss within the mean- 
ing of the term used in the Risk Note execut- 
ed by the consignor and, therefore, it was not 
necessary for the Railway Company, in the 
first instance, to prove the loss by adducing 
evidence on the point. Moreover , the loss 
of the packages was, I find, clearly admitted 
by the plaintiffs. The onus was, therefore, 
upon the plaintiffs to prove wulful neglect 
on the part of the Railway Administration 
or theft by, or to the wilful neglect of its 
servants, agents or carriers as provided 
for in the Risk Note, Form B. 

It has been argued by the learned Vakil 
of the opposite party that, under section 76 
of the Indian Railways Act, it was not ne- 
cessary for the plaintiffs to prove how the 
loss was caused, but, as was held in the case 
of Great Indian Peninsular Railway 
Company^ v. Jitan Ram-Nirmal Ram (3), 
the ordinary liability under section 76 
of the Indian Railways Act was limited by 
the special agreement entered into by and 
between the parties under the Risk Note, 


(2) 72 Ind. Cas. 440; 4 P. X, T. 173: (1923) 
82j I P. I,. R. 169; (1923) A. I, R. (Pat) 2851 

t Pat. 443. 

(3) Ind, Cas. 6641 3 P. b. T. 2221 (1922) A, I.R. 
(*®t.) 17, 


Form B. Such an agreement has been saved 
by clause (2) of section 72 of the Indian 
Railways Act and the parties were bound 
thereby. I am, therefore, of opinion 
that thelearned Judge was wrong in throw- 
ing the onus upon the defendant Company 
to prove the loss in the first instance. In 
order to succeed in the action, it 
is incumbent upon the plaintiffs to 
prove wilful neglect on the part 
of the defendants or theft by, or 
wilful neglect of its servants, trans- 
port agents or carriers as provided by the 
Risk Note. The decree of the Court below 
must, therefore, be set aside and the case 
remanded toitfor decision after throwing 
the onus of proof on tije plaintiffs as stated 
above. It would be open to the plaintiffs 
to adduce evidence of wdlful neglect if 
they choose to do so. Cose will abide 
the result. Hearing fee one gold mohuK 

z. K. Order accordingly. 


CALCUTTA HIGH COURT. 

Appear prom Appeeeate Decree No. 
1675 OF 1921. 

March 2, 1923. 

Present: — Mr. Justice C. C, Ghose and 
Mr. Justice Panton. 

RAM KUMAR DAS — Plaintiff 

— AP PEEL ANT 
versus 

NANDA KUMAR SHAHA — Defendant 
— Respondent. 

Contract Act {I X of 1872), ss, 16, a^-^Undue 
influence — Public policy — Transfer made to stifle 
•non-compoundahle case, whether can be avoided-^ 
**In pari delicto meliorest conditio possidentis,*' 
applicability of. 

Where contracts or transactions are prohibited 
by law for the sake of protecting one set of men 
from another set of men; the one from their 
situation or condition being liable to be oppressed 
or imposed upon by the other; the parties 
cannot be said to be in pari delicto and the 
person injured, after the transaction is finished 
and completed, may br ng his action and defeat 
the contract, [p. 30, cob 1.] 

Browning v. Morris, (1778) 2 Cowp. 790; 

98 E. R. 1364, Kearley v. Thomson, (1890) 24 Q. 
B.D. 742;59b.J.Q. B. 288^63 E. T. 150; 38 
W. R. 614; 54 J . P. 8o4.reliedon. 

Therefore, where one person has, in such cir- 
cumstances, paid money to another or has ese« 
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cuted deeds {11 favour of another in pursuance of 
an illegal agreement, e. g,with the object of 
stifling a pro&ecuticn for a non compoiindablc 
offence, ihoueh both parties are in delicto 
yet they are not pan dcluio anti the person 
who has paid the money or executed the deeds 
may recoverit back in an action for money 
hadand received ormay apply for the setting 
aside of the deeds, [p. 30, col, 1.3 

Atkinson V . Denhy, (18G1) 6 H. & N. 778; 
123 R. R. Si.j: 30 b, J. 15 x. 3f)i; 7 Jiir (n. S.) 
1205; 4 h. T. (xV. s ) 232; 9 W, R. 539; I5g E. R. 
321, Smith V, Caff, (iSry) 6 T \1 . & vS. 160'; 18 R. 
R. 340; 105 E. R. 1203 nndi Smith v. Bromley, 
(1760) 2 Douglas 696 w.; 99 E. R. 441, relied on. 

Appeal against the decree of the Addi- 
tional Subordinate Judge, Chittagong, 
dated May 12, 1921, reversing that 

of the Miiisif, South Ratijau, dated 
November 5, 1911;. 

Babu jogesh Cliinira Roy (with him 
Babu Narendra Kumar Dus), futtl^e Apjoel- 
lant. 

Dr. Sara!. Chandra Basak (with him Babus 
Chanirashekkar Sen'juxd Churuchundra Sen), 
for the Respondents. 

JUDGMENT.--Ti:e plaintiff is the 
appellant before us and the facts which have 
given nhe to the suit out of wliich this 
appeal has arisen are, shortly stated, 
as follows ; The defendaiits Nos. i and 2. 
who ate the landlords, su^d the plaintiff 
for an order for registration of an alleged 
agreement in respect of a tank. They 
were unsuc:essful. Txieythen sued the edd 
tenant, deiendaut [N't. 7, or.e Rajar-i Raba, 
for the rent of the hoRHng and obtained 
an ex part' decree. Tne latter applied 
for the setting aside of the said ex parte 
decree. During the pendency of that 
application, the defendant No. 7 applied 
for an adjournment of the hearing of the 
said application on the ground of Ir's ill- 
ness and in support thereof used an 
affidavit which had been sworn to by the 
plaintiff who had purchased the holding, 
which had originally belonged to defendant 
No. 7, and who had been recognized as 
tenant by the landlords, i.e., the defend- 
ants Nos. I and 2, The affidavit referred 
to above was filed on the loth February 1917 
and it was alleged that the affidavit was 
fals^ to , t|ie knowledge of the plaintiff. 
On the 14th March 1917, the defendants 
Nos. I and .2 applied to the Court for sane* 
tion under section 195 of the Code of Cri- 
minal Piucedure to prosecute the plaintiff 


for offences under sections 193 and 199,, 
Indian Penal Code, alleging that he had mace 
a false affidavit. The application for sanc- 
tion was set down for hearing on the 2nd 
February’’ 1918, after various adjourn- 
ments had been obtairxcd by the parties. 
Oil that date the defendants Nos. i and 2 
filed a list of their witnesses who were 
in attendance, but, subsequently, on the 
same day,^ they and the plaintiff filed a 
joint petition for time, alleging that they 
had come to terms and that the plaintiff 
would execute certain deeds on the follow- 
ing Tuesday “ settling a tank and hhiia 
with defendants Nos. i and 2\s man Jagat 
vSaha and releasing some i)addy lands to 
the defendant No. 7 Rajani Raha.” The 
case was accordingly adjourned to the 6th 
February 1918, and on that date a petition 
was filed by both parties, staling that the 
matter had been settled and praying that 
the ap])lication might be dismissed. The 
airplication was accordingly dismissed. 
Oa the .same day, the plaintiff executed and 
presented for regislralion three deeds, 
Exhibit C, a patta settling the 
tank with defendants Nos. i and 2, 
Exhibit D, a dead of release, relin- 
quishing the hhita in favour of defend- 
ant No. 3 and Exhibit E, a conveyance 
conveying the nal lands to the defendant 
No. 7, Rajani Raba. The plaintiff, in 
the present suit, alleges that the defer datris 
Nos. I and 2 gained over the defendant 
No. 7, and as the result of a conspiracy 
between those persons and defendant Nq. 

3 and Naba vSaha, who was the predecessor - 
in-interest of the defendants Nos. 4 to 6, 
the ca e for sanction to pro.secute the plaintiff 
was started, The plaintiff was apprehen- 
sive that sanction might be granted for 
prosecuting him, and as the defendants 
continued to threaten nim with prosecution 
lie was compelled to accept their proposals 
that he should execute certain deeds in 
consideration of their abandoning 
the application for sancti'on to prose- 
cute. He urges that he executed the 
document referred to above without any 
consideration and as a result of undue 
influence, coercion, and threats of criminal 
prosecution excercised and used by tfie 
defendants Nos. i and 2, and he prays for 
a declaratou that the said deeds vqid 
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and inoperative and for an injunction 
restraining the defendants from excercising 
any rights over the i)roperties comprised 
in the said deeds. There is also a player 
for recovery of possession of the said 
properties, should it be found that posses- 
sion thereof is with the defendants. The 
allegations made by the plaintiff as regards 
charges of conspiracy, undue influence, 
coercion and threats of criminal prosecu- 
tion are denied by the defendants, and it 
is urged on their behalf that the plaintiff 
voluntarily executed the deeds in 
question. 

The Trial Court found that the possibility 
of a trial for perjury unsettled the plaintiff's 
mind and that on the 2nd February 1918, 
he had no other alternative but to accept 
the proposals of the defendants Nos. land 
2 in order that he might extricate himself 
from the position in which he found himself. 
It was further found that the defendants 
Nos. I and 2 were in a position to dominate 
the will of the plaintiff and that the facts 
connected with the execution of the deeds 
in q ^estion could fit in only with the theoiy 
that the defendants Nos. i and 2 did take 
advantage of their position to excercise 
^ndue influence upon the n kin tiff to induce 
him to execute the deeds in question in 
respect of properties which the plaintiff 
had all along jealously guarded and it was 
also found that no consiceration whatso- 
ever had passed in respect of the deeds. 
After reviewing the entiie evi deice 
in the case, the Trial Court held that the 
deeds were executed by the plaintiff under 
undue influence practised upon him by 
the defendants Nos. i to 3 and 7 and for 
the purpose of avoiding a possible prose- 
cution for perjury. In this view of the 
matter the plaintiff’s suit was decreed. 

The defendants preferred an appeal and 
it was held by the lower Appellate Court 
that it cotild not be said that there was a 
criminal conspiracy for the purpose of put- 
ting the plaintiff to trouble. It was further 
held that the plaintiff understood that there 
was every chance of sanction being accord- 
ed for his prosecution and in order to avoid 
the prosecution, which might result in a 
conviction, the plaintiff agreed to a com- 
promise with the defendants on such terms 
they were willing to offer. In other 


words, it Was found that the compromise 
was for the purpose of stifliig a ciimii al 
prosecution for a charge which was not 
coiiipoundable, and that the object of the 
compromise was consequently illegal. But 
the lower Appellate Court held that the 
plaintiff could not apply to set aside the said 
document inasmuch as he was a person 
in pari delicto with the defendants, and, 
further, that on the evidence no case of 
undue influence had been made out. The 
lower Appellate Court, tlierefijre, set aside 
the judgment and decree of the Court of 
the first instance. 

Agaii'St this judgment and decree the 
plaintiff has appealed to this Court and it 
has been argued on his behalf that, on 
the fin. dings arrived at hy the two Courts, 
the conclusion that there was no midue 
influence exerted on the plaintiff is not 
sustainable, and, secondly, that the cir- 
cumstances show that the conduct of the 
defendants was oppressive and that there 
is nothing in the law to present the plaintiff 
from getting the relief he seeks. On behalf 
of the respondents it has been argued that, 
assuming that the transaction in question 
was illegal, yet the plaintiff is disentitled 
to any relief, because the illegal purpose, 
whatever it was, -had been carried out by 
the execution and the registration of the 
deeds in question and the parties were 
in pari delicto and maxim melior est con- 
ditio possidentis applies ; in other words, 
it is argued that if the plaintiff could 
not make out his case for relief otherwise 
than through the medium and by the aid 
of the illegal transaction, to which he n^as 
himself a party, then it must be held that 
the plaintiff and the defendants were in 
pari delicto and, therefore, the plaintiff 
wl o seeks relief is disentitled to the same. 
Ti e appellant relies upon the cases of 
Willliams v. Bayley (i), Flower v. Sadler (2); 
J ones V. Merionethshire Building Society (3); 
Niijebar Rahman v. Muktashed Husain 
{4) and Muthuvcerappa Chetti v. Rama- 

(1) (1866) I H. L.2ooat p. 220; I2jur. (N.s.) 
875; 35 b. J. Cb. 717; 14 L. T, 802. 

(2) (1883) 10 Q. B. D. 572. 

(3) (1892) I Ch. I 73 J 61 B J Ch. 138; 65 I<. T. 
685; 40 W R. 273; 17 Cox C.C.389. 

(4) 15 Ind. Cas. 259? 40 C. 113J 26 C, W. N. 

854* 
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sivami Cheiti (5) while the respondents 
rely upon the cases of Taylor v. Chester(6); 
Scoli V. Brown (7) and Holman v, 
Johnson (8) where Lord Mansfield stated 
that the principle of public policy being 
ex dolo male non oritur actio, *‘no Court will 
lead its aid to a man who founds liis cause 
of action upon an immoral and illegal act/* 
The contention advanced by the respondents 
is only the application of the general rule 
that money paid on illegal contract cannot 
be recovered in the absence of fraud, 
duress or undue influence or oppression 
where the payment was obtained by the 
innocent misrepresentation of the other 
party [see Harse v. Pearl Life Assurance 
Company (9)]. The generality of the rule re- 
ferred to above is, however, subject to some 
qualification e. g., where contracts or 
transactions are prohibited by law, for the 
sake of protecting one set of men from 
another set of men; the one from their situa- 
tion and condition being liable to be oppres- 
sed or imposed upon by the other ; there 
the parties are not in pari delicto ; and it 
has, therefore, been held that the person 
injured, after the transaction is finished 
and completed, may bring his action and 
defeat the contract [Per Lord Mansfield 
Browning v. Morris (10), Kearley v. Thom- 
son (ii)]. It would, therefore /follow that 
if one person has, in such circumstances, 
paid money to another or has executed 
deeds in favour of another in pursuance of 
an illegal agreement, though both parties 
are in delicto, yet they are not in pari delicto 
and the person who I'-as paid the money 
or has executed the deeds may recover it 
back in an action for money paid and 
received or may apply for the setting aside 
of the deeds respectively . For instance, 
where a debtor has under pressure secretly 


5) 34 Ind. Cas. 401; 40 M. 285; 31 M. L. J.264. 

6) (1869) 4 Q. B. 309;, loB.&S. 2371 38 L. 
J. Q. B. 225i 2T ly. T. 359. 

(7) (1892) 2 0 - B- 7241 61 ly. J. Q. B. 7381 
4 R. 42J 67 ly. T. 7821 41 W. R. 116; 57 J. P. 
213. 


paid a sum of money to his creditor to in- 
duce him to agree to a composition, the 
money so paid may be recovered back by 
the debtor [See Atkinson v. Denby (12) 
see also Smith v. Cuif (13), where Lord 
Ellcnborough says: “ It can never be pre- 
dicated as par delictum when one holds the 
rod and the other bows to it/' See also 
Smith V. Bromley (14). The case, therefore, 
resolves itself ii to this, whether, on the facts 
disclosed in the evidence on record, it can be 
inferred that pressure or undue influence 
was exerted on the plaintiff, and tor that 
purpose we have carefully considered the 
judgments of the two Courts below and 
such portions of the record as have been 
brought to our notice. In our opinion the 
facts found by the Trial Court, namely, that 
the application for sanction to prosecute 
was kept hanging over the head of the 
plaintiff from the i^th March 1917 to the 
2nd February 1918 ; that on the last men- 
tioned date the Pleaders for the defendants 
Nos. I and 2 insisted upon a joint petition 
for further time being put in, alleging that 
the parties had come to terms ; that on 
the next adjourned date the plaintiff not 
only executed the three deeds in question 
but completed the registration thereof 
between i and 2 P. M.; that about 4 p. M. 
on the same date the application for sanc- 
tion was allowed to be dismissed; that the 
defendant No. 7, whose illness was sworn 
to by the plaintiff in the affidavit referred 
to above, had been gained over by the 
defendants Nos. i and 2 [e, g., his nanie 
was included in the list of witnesses filed 
by the defendants Nos. i and 2 on the 2nd 
February 1918) ; that imder the deeds 
in question, c’eferdants Nos. i and 2 got 
the tank, to obtain which they had pro 
pounded a forged lease inTqio (Exhibit 9); 
that the defendant No. 3 and Naba Saha 
got the homestead which they sought 
in vain to get under a decree ; and defend- 
ant No. 7 got the land which his family had 
lost many years ago and in respect of which 
the defendants Nos. i and 2 got the ex 
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fartc decree, which the plaintiff was 
seeking to set aside lead to the irresistable 
conclusion that the deeds in question were 
not voluntary and the transaction was 
brought about because the defendants 
held the rod and the plaintiff bowed to the 
same. The facts have been very exhaus- 
tively set out in the judgment of the Eiist 
Court, and, as far as we can see, the findings 
arrived at by the First Court cannot be 
and have not been legitimately displaced. 
In this view of the matter, the judgment 
and decree of the lower Appellate Court 
must be set aside and those of the Court 
of first instance restored. 

The result, therefore, is that this appeal 
is allowed with costs in this Court and in 
the lower Appellate Court. 

Appeal allowed. 

Z. K. 
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Limitation Act {IX of 190S), Sch. I, Arts 142, 
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Where a trespasser sells his claim to possession 
to a purchaser, the latter is entitled to tack the 
previous possession of his predecessor to his own 
possession for purposes of limitation and each 
subsequent purchaser of the claim or right to 
possession has a similar right to tack the previous 
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Mr. Villa, for the Appellants. 
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JUDGMENT.- This is a second appeal 
£Jed on behalf of appellants-defendants 


it 


against the concurrent decis-ons of the 
»Sab*Divisional Court of Kyaiklat and 
the Divisional Court of Myaungmya 
granting the plaintiff -respondent a decree 
for possession of Holding No. 4 of 1918-19 
of the Kakayan Kwin measuring 111-31 
acres or thereabouts. 

It is admitted that in 1902 one Ma Pwa 
Shin was t.ie owner of the land in suit 
and that, in order to find funds to contest 
a suit relating to twenty-one holdings, 
she entered into an agreement for the sale 
of the twent3^-one holdings to one Ma On 
Myaing for Rs. 12,000. That greement, dated 
the 12th June 1902, is filed at page 157 
of the record of Civii Regular No. 2 of 
1903 of the District Court of Pyapon. 

In that suit, C. R. No. 2 of 1903, 

Ma On Myaing sued Ma Pwa Shin for 
specific performance of the said agree- 
ment and she joined S. Dhar, a Pleader, 
and his wife, Amelia Dhar, as second and 
tbirn defendants, alleging that a conveyance 
of the same lands to the Dhars, dated 
7th May 1903, and now filed at page 50 
of C. R. No. 21 of 1906, was not 

binding on her and was made v\ith full 

knowledge of and in breach of her 

agreement and also claiming that 
such conveyance to the Dhars should 
be delivered up and be cancelled. She 
obtained a decree in that suit for spe- 
cific performance and a declaration that the 
con\eyanoe to the Dhars was of no effect 
as against her. At page 187 of the 
record there is also a receipt signed by 
vS. Dhar, dated the i8th December 1906, 
acknowledging that Messrs. Burjorji and 
Dantia (the Advocates for the plaintift, 
Ma On Myaing) had paid vS. Dhar whatever 
was due to him as price of the lands. Ma 
On Myaing succeeded in obtaining posses- 
sion of twenty holdings out of the twent)?'- 
one under that decree which she must have 
coinplied with. The result of that decree 
was that the title of the Dhars has become 
extinguished as against Ma On Myaing 
and such fact was res judicata as between 
the plaintifis therein, Ma Pwa Shin, 
the first defendant, and the Dhars 
and all representatives of any of such 
parties. 

It is stated that, so far, everybody 
referred to above had regarded the land 
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in SLiit as in “Kalayat Ivwiii ** and not 
'n‘* Kakayan Kvviii/^ wjn’el- ib ilie correct 
description of the land in Mut. The words 
“ K'lla^ at Kvvin are the v. or. is in tlie 
conveyance to tlie Dl.ar^. I oo iiv^t 11. ink 
that anyth i;ig in tlii.s appeal turns on this 
mistake. 

Previously to the setllemcnt of tl c ahove 
suit, Tl' El Po and Tis wife had obtained 
some decree, presi maMy a n](uicv-(’ec'Ke 
against Ma Paa S!dn, ajid in e’n'ce.tioii oi 
such decree thes can^'Cd the land in. sdt 
niider ts proper description el ‘ Kaka-xan 
Kwiii” to be attached nn.] on 1' e o8th 
Mirch 19^,5, and the auc tioii-purcha ^ cr at 
such C'Utt-salc was one Morng On Gaing, 
whose repre<'enta1ivcs arc tie first f]\e 
dierei,dants-n ' pelha id s in ti is sexono api cad. 
Mauiig On (h'iue and hi--- rejo .'•‘•c':ilaTi\ cs 
ha\c claimed that ]\iaang On Gaing got 
po.'>sessioii alter the 0001-1-^0^" in i9"'5. 
Sach taking of posaessicn: was regarded as 
ail accepted fact in the hidgu'cnt of the 
Chief Court in 1915 suil (i i ‘-ensued belovc) 
and it appears also to be an accept- 
ed fact in this case, and th.c Advocate lor 
the respondent has ui effect admitted it. 
Maiiiig On G'ling and, his rerresentatives 
have aP'o claimed that Maun.g On Gaing 
had coiitinous possession fiom t 9<\5 
wards until they sold the land to the 
Chetties defendants. This latter fact was 
also evidently an acreptcj fact in the 
Chief Court Appeal in the ii>'5 
and likewise does not appear to 1 avc Teen 
contested in this suit but it was attempted 
in tne lower Court to take aw’a> the legal 
edect of st:cli adverse pi.ssession by an in- 
genious argument as to independent tres- 
nasser-^, which oid not really contest the 
above fact but only the dr im to 
tack the subsequent possesvsion of the 
Chetties for tlie purpose of liinitatien. 

Respondent’s Advocate referred to a 
statement, made by Maung On Giing 
in paragraph 3 of Exhibit 5 at jage 96 
of the 1915 Recoid that the Bailiff along 
with Ma E Byu had evicted Mating On 
Gaing ’s tenants and made over possesHon 
on the 17th August 1907 to Ma On M^aing 
as directed in Civil Execution ls;o. n cf 
1907. The order, dated 5th Septer- her 
1907, in the la* t tl^ree lines of page 99 
pf the same 1915 Record shows tliat Maung 


[19*3 

On Gaing or his tenant was never tl eles? 
rei-istated and allo'-ved to continue in pos- 
sesuon ol the land during the euepairy 
into his objection. Presumably, the action 
of the Biiliff must have been cancelled 
by an order in tliat empiiry and, it so, 
t! e alleged ouster w^oidd not have consti- 
tuted a bre.i kiu Dos.^ession, and, presumably 
also, the illegal ouster referred to in these 
pgoers urist liave ceased with the order 
at page 99, because, otherwise, tlie oppo- 
nents of Maung On Gaing w'ould most 
CLitaml}' have made a lot of capital cut of 
it in both of these suits, instead of leav- 
i ng it to ti e discovery of the Advocate 
for the respondent in this second appeal. In 
aii}^ case, the ouster w^ould apjiear to have 
ended more than twelve years prior to the 
institution of the present suit. In the 
of the Chiel Court in 1915 there 
is .c reference to Mating On Gaing’s thirteen 
years possession and in 19C0 it was pro- 
b My fifteen years. When questioned by 
me as to the alleged ouster the Advocate 
for respondent informed me tl at he was un- 
able to give any particulars as to 1 ow long 
tlie said ouster continued or as to wdicn 
Maung On .Tlaing or his tenants re-entered 
into possession. The above reference to 
the order of f>eptember 1907 w^as subse- 
quently discovered by me. T am, therefore, 
bound to hoi (1 that there was more than 
twelve gears’ po'^se.ssion on the part of 
defcndants-appellants and their prede- 
cessor, Maung On Gaing, prior to the filing 
of this suit in 1920. 

I am also of opinion that the plaint in 
this T920 suit is defective in this respret 
and that it docs nut contain the necessary 
particulars as to possession or those re- 
quired necer O. VII, r,. 6, of the Civil 
Pioccdure Cod^. It vas the clutj’ cf the 
])laintiff to .give tlie necessar}" details 
to show when his cause of of action arose 
and to show that the suit w as not barred 
by limitation both in the plaint and when 
questioned, and also to prove them. 
Once it is admitte/i tliat Maung On Gaing 
was in possession in 1905, and that he has 
Tieen in possession in recent vears, there 
is a prevtmption in his favour, and, as I 
have sai ' above, tl.e fact of over twelve 
years* possession prior to suit does not 
appear to have been disputed except by the 
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untenable legal arguments as to the change 
from one trespasser to another. 

Prior to the auction sale, the Dharshr'l 
failed in an application ior a removal ci 
the attachment, and. subsequently, the> 
filed Civil Regular Smt Iso. 21 of 1906, 
a suit under section 283 of the former 
Civil Procedure Code against Maung On 
Gaiiig, the auction-xmrchaser, and the 
judgment-creditor, decree-holders, but they 
omitted to joxn tie judgment-debtor, 
Ma Pwa Slun, as a pa^t3^ In their plaint 
they alleged that they had possession but 
instead of filing it on a Rs. 10 stamp, 
they filed it as a suit for consequential 
relief on a stamp of Rs. 85; and they claim- 
ed not merely a declaration of tl eir alleged 
title at the date of the attachment but 
also the consequential relief that tl c 
auction-sale be set aside. “When judgment 
was passed in favour of tlie Oliars on tl e 
5th hebrnary 1909, the Court overlook! f] 
tha fact that the Dhars had claimed more 
than a mere declaration and gave tiieiii 
only a declaratic'ii of tl eir title at tl.e 
date of attachment. In other words, 
the pra\’‘cr that tlie sale be .^.et aside was 
overlooked. Uner section ii. Explanation 
V, of the Civil Procedure Code of 1908. 
which had come into I'oice on the ist 
January 1909, the relief that the auction- 
sale be set aside which had been souglt 
for in the plaint should, under this judg* 
ment and decree, be deemed to have been 
refused. All that was decreed was a nure 
declaration that the Dhars had a right to 
the land at the date of the attachment 
in 1904. 

The decree in Suit No. 2 of 1903 was 
passed on 7th March 1904 and was altered 
on appeal but the Dhars>' title, if any, would 
not under that decree have been exting- 
uished until the Ps. 12,000 had been tendered 
as the price for specific performance and 
I take it that the actual extinguishment 
of the Dhars’ title would not have occurred 
until they paid the price of the land on 
the i8th December 1906. After that date 
the Dhars had no further interest in the land 
and it is difficult to see how the decree 
passed on the 5th Pebruary 1909 in Civil 
Regular No. 21 of 1906 could be of ajiy use 
to anybody unless and until it was made 
effective by getting possession under some 
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subsequent decree. I notice that the ques- 
tion of joining Ma On Myaing as a party, 
plaintiff had been considered in that suit 
Civil Regular No. 21, for I find that she 
was made a plaintiff and struck out by 
consent whilst at another time the Dhars 
had triei to get their names struck out. 
The probability is that the Dhars conti' 
uued in that suit merely to oblige Ma 
On Myaing and in the hope that 
they might be trustees for her. The dec- 
ree they obtained obviously did not create 
any title in anybody or do anything 
more than remove a technical bar to fur- 
ther proceedings and declare that at a cer- 
tain *date in 1904 the Dhars had a right to 
the land as against the judgment-debtor, 
Ma Pwa Shin. 

We now come to the suit Civil Regular 
No. 20 of 1915 of the District Court of Pya- 
pon. According to the plaint in that suit 
Miilla Dawood Soi s & Co. had become 
vested firstly with the rights of 
Ma B Byu, attorney of Ma On Myaing, 
to the lands in suit uiider a mortgage-deed, 
coated 13th January 1909, and, secondly, 
by other deeds, through Tar M ihammad, 
of the right to the equity of redemption sub- 
ject to that mortgage. In that suit Mulla 
Dawood Sons & Co., sued Mating On Gaing, 
liis wife and the two Chetties for possession 
of the suit land and it is stated in the 
plaint that Mamig On Gaing had transferred 
the land to the Chetties defendants in 
that suit. The idairt in suit actually 
alleged a transfer by the Dhars to Ma E 
Byu ini9o8 of their rights in the land in 
suit but the transfer apparently only covered 
the other twenty holdings. Though. Ma 
On Myaing had obtained a decree for speci- 
fic performance against Ma Pwa Sliin, 
she had been content with a partial perform- 
ance from the Dhars and had no complete 
formal title to the land in suit and conse- 
quertly the transferees of her rights were 
imaer the .same defect. That suit was 
dismissed. 

Then the present plaintiff in the present 
suit. Civil Regular No. 49 of 1920, again 
sued the defendant s-apj^ellants for posses- 
sion of this same land. It is alleged that, 
as the present plaintiff has not merely 
a proper sequence of deeds from previous 
owners since Ma On Myaing but also Met 
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alia a proper cottveyauce from the Dhars, 
lie is in a better position. The conveyance 
from theDharsis dated I3th33ecember 1916 
and does purport to convey a piece of 
laud in Kakayan Kwin, presumably the 
laud in suit. 

Mr. Villa contended that as the Dhars* 
title had been extinguirhed in 1906, there 
was nothi;:g which they could convey by 
this later conveyance. On a closer con- 
s deration of the question, I am doubtful 
as to the accuracy of tliis contention. The 
decree in the 1903 suit only set aside the 
title of the Dhars a g£»inst Ma On Myaing. 
This does not necessarily mean that the 
title of the Dhars as against other persons 
was set aside, and it does appear to me 
that there may have been some residuum 
of title left in the Dhars which could be 
transferred to Ma On Myaing or her suc- 
cessors -in -title. 

Mr. Villa also contends that the present 
suit is barred under the law as to re^ judi^ 
cata by reason of the decrees in the 1915 
suit. The plaintifi-respordei’t, however, 
contends that the additional conveyance 
from Dhar makes the present suit one in 
which the parties are not litigating under 
the same title, and that, therefore, section ii 
of the Civil Procedure Code cannot apply, 
I am of opinion that in one very important 
respect the plaintifEs in both suits were 
litigat ng under the same title. The t tie 
of the plaintifEs to the land as against 
the Dhars under the decree in the 1903 
suit and which constituted the most essen- 
tial part of the r claim to recover possess on 
of the land was common to both suits as 
it was based on the decree in the 1903 
suit, and the beneficial interest of the 
persons really entitled to be beneficiaries 
was vested in the plaintiff in both suits. 
It is quite true that such title was held 
in the 19x5 suit to be insufficient to enable 
the plaintiffs-respondents to recover the 
land, but I am 01 opinion that such a con- 
tert on would not be sufficient to. pre- 
vent a finding that the fundamental bene- 
ficial title was common to the two suits. 

If the Dhars had filed a suit to recover 
possession of the land in X915, they would 
have been met by the objection that the 
dacree in the X903 suit had completely 
IHvitted them of all title 


So far as concerned Ma On Myaing and 
ter successors-in- interest. It was not in- 
tended in that decree that the Dhars should 
convey to Ma On Myaing but that Ma 
Pwa Shin should convey, and consequently 
the decree when it became absolute on 
payment effectually divested the Dhars of 
title, and if Ma On Myaing had obtained 
the proper conveyance from Ma Pwa Shin, 
it would not have been necessary to get 
any conveyance from the Dhars who had 
beer paid off in full. 

The object in getting the conveyance 
from the Dhars was two-fold, firstly, to 
cloak the fact that no proper conveyance 
had been obtained :&om Ma Pwa Shin in 
accordance with the decree in the 1903 suit 
and, if possible, to get over that defect I 
will assume for the argument that it was 
effectual for that purpose of transferring 
title from a trustee to a teneficiary. Se^ 
condly, the object would be to get 
whatever benefit could be obtained from 
the declaratory decree in the 1906 suit and 
to remove all questions under the closing 
words of section 283 of the old Code oi 1882. 

On this consideration of the case, the 
question of res judicata would really depend 
on the answer to the question whether the 
holding of the beneficial interest as persons 
so ent tied to the ownership of 
the property in the suit of 1915 
would render the quest ons decided 
in that suit and the right to claim 
relief against defendants-appeUants res ju- 
dicata so as to bar the present suit in wh ch 
an additional or clearer title is made 
by the additioraltrai sferof some outstand- 
ing trustee interest which had been held in 
trust for such beneficiaries ? If it is neces- 
sary to decide this point, it will be only 
fair to permit the parties to argue this 
legal question, as the arguments before 
me were really intended to cover only the 
question of limitation. 

As I consider that the question of limita- 
tion is the one clear and ^al answer to 
plaintiff’s suit, I will decide the case on that 
pdrt. ^ my opinion it would be absurd 
to describe the possession of Maung On 
Gaing and his successors -in -title as the pos- 
session of atrespasser. That possession ori- 
ginated in a Court-sale in which Mating On 
Gaing paid a eonsideraUe sum believing 
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that he was getting a good title and I 
have held that such possession was cot tin- 
tious aiid lasted from 1905 up to the 
insttution of the suit in 1920. Maung 
On Gaing was entitled to remain in pos- 
session from 1905 onwards until the Court- 
sale should be set aisde and until he 
should be properly dispossessed, in which 
event he would have been entitlea to re- 
cover the purchase price he had paid 
for the land. Assuming that somebody else 
either the beneficiaries, Ma On Myaing and 
her successors (in a title traced from her 
decree), or the possible trustees, tlie Dhars 
had a better title, that would not make 
IVlaung Oi Gaing a trespasser, and if it 
did, it^ would not matter for purposes of 
limitation. A trespasser is also entitled 
to rely on a title acquired by twelve years’ 
adverse possession. 

The cases quoted in the lower Courts to 
the effect that one trespasser cannot tack 
the period occupied by the possessor: of 
another trespasser does not touch the 
real question in this case. The trespassers 
in such cases would be iniei>endent tres- 
passers and not the so called trespassers 
claiming to have purchased the one from 
the other. In other words, each of the 
independent trespassers referred to in such 
cases would have entered in defiance of the 
rights of all previous trespassers. As the 
law assumes that possession follows title, 
the law would have assumed that the 
interval between the occupation of one such 
tre&nas>er and that of the other wa-» a 
period in which the real owner was in pos- 
sessior* . 

On the other hand, where a trespasser 
sells his claim to possession to a purchaser, 
tliat purchaser is entitled to tack the pre- 
vious possession to his own possession 
for purposes of limitation and each subse- 
quent purchaser of the claim or right 
to possess on would have the similar right 
to tack the previous periods of his prede- 
cessors- n title. Thit aspect of the case 
is fully d scussed in Rustomj on the Law 
of Limitation, Third Edit on, 1922, at page 
634, and the question as to the different 
posit on of the independent trespassers is 
d scussed in the following ten or twenty 
pages. In the present case there is, adm t* 


tedly, a transfer from Maimg On Gaing 
to the Chetties. 

I pointed out these pages of Rustomj i 
and the above distinction to the Advocates 
and they did not argue that it was incorrect, 
but confined the argument to the question 
whether the appellants were trespassers 
and whether the possession was proved. 
As I hold that defendants-appellants had 
twelve years' adverse possession of the 
land in suit both for the purposes of Arts. 
142 and 144 of the Indian Limitation Ac^, 
I set aside the judgments and decrees 
of both the lower Courts at; d I direct that 
the plaintiffs-respondents' suit be dis- 
missed and that defendants-appellants 
do recover costs in all three Courts. 

X. Appeal allowed. 


ALLAHABAD HIGH COURT. 

First Civin Appeai, No. 370 ok 1920. 

March 16, 1923. 

Justice Sir p. C. Banerji, Kt,, 
and Mr. Jiistue Gokiil Prrsad. 

BIJAI vSHANKKR SELHKR and 
OTHERS — PeAINTIEK S — APrEEEANT.S 
versus 

RAM CHPJTRA SINGH and others-- 
Defendants — Respondents. 

A Iluvion — A ccession — Bengal A Iluvion and 
Diluvion Regulation {X I of 1825) — Right asserted 
on several occasions negatived-^Presumption, 

There is no law under which alluvial land 
can be regarded as an accession to a village unless 
it is a case of gradual accretion within the meaning 
of Bengal Regulation XI of 1825. [p. 37, col. 2.j 
Plaintiffs asserted their rights to certain allu- 
vial lauds in 1853. 1S84, 1894, 1899, 1901 and 
1903 and the right was negatived on each occasion. 
They brought a suit to establish their title to the 
lauds in 1904 but withdrew it. In 1919 they 
brought the present suit for declaration of thetr 
title to the lands. It was found that they bad 
never been in possession of the lands in dispute: 

Held, (x) that the plaintiffs had not estaburiied 
any right to the land in dispute l [p. 38, col. t,} 
(2) that even if they had acquit^ any rights 
to the lands by accession, they had acquiesced 
in the deprivation of their rights and were no 
longer entitled to the pxop^y. [p. 3^* cot x.) 

S^etary of State for India v. Hrieknameni 
Onpia, S9 C. 5tB\ 4 Bom. L. Jti 3971 d C W. V4 
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617; 29 I. A. 104; 8 Sar p. C. J. 269 (P. C.) 
Basanta Kumar Roy ^ v. Secretary of State, 
40 Ind. Cas. 337 I 44 * 858 j 1 P. L. W. 5Q3; 

32 M. L. J. 505? 21 C. W. N. 642; 15 A. L. J. 398;. 
25 C. L. J. 487; 19 Bom. Iv. R. 480; (1917) M. 

W. N. 482; 6 L. W. 1 1 7; 22 M. L. T. 310; 44 I. 
A. 104 (P. C.), distinguished. 

Partah Bahadur Singh v. Gajadhar Bahhsh 
Singh, 24 A. 521J 29 I* A. 148} 7 C. W. N. gyi 4 
Bom. I/. R. 8455 8 Sar P. C. J. 310 (P. C.) and 
Khuda Bakhshv. AHm un^nissa, 27 A. 3131 1 A. ly. 
J. 7151 A. W. N. (1904) 273, referred to. 

First appeal from tl e aecree of the Sub- 
ordinate Judge; Ghazipur, datea the 
13th of September 1920. 

Messis. B, E, OXonor, S, N, Sen and 
A. Sanyal, for the Apjrellarts. 

Dr. S, M. Sulaiman, Messrs. Iqhal Ahmad, 
P. L. Bancrp^ K. N. Laghaie and 8, N. 
Gupta, for the Responaents. 

JUDGMENT.— This appeal arises out ol 
a suit for a declaration of the plaintiff’sright 
to some c’llu vial lard, 1005 Ugh as in area. 
This lard has emerged out of the river 
Ganges vdiich lies to the north of Dhanaptir, 
the village of uhieh tl e defendants are the 
owners, i o the west of that parent villrgc 
is a village wdiich has apparently been formed 
since 1836 and is called Arazi Dayara 
Bhanapiir. The plaintiffs alleged in their 
plaint that they were the ow’ners of the 
village Arazi Dayara jDhannpur ; that the 
land in suit had accreted to that village, 
and, therefore, formed an accession to the 
village ; that they had themselves become 
proprietors of the disputed land, ana that 
the aefendants, the owners of the village 
Bhanapur Mas, had no right to the afore 
said kna. They based their claim in the 
plaint upon the custom known as the 
custom of dhardhura, 1 hat custom means 
that the deep strean is the boundary bet- 
ween two villages lying on opposite banks 
of the stream. Sen has in his argument 
conceded that the present claim cannot 
be regarded as a claim based upon the 
custom of dhardhura. As we have already 
stated, the plaintihs alleged that the> were 
the owners of the village now known as 
Arazi Dayara Dhauapur. It has been 
found by the Court below that the plaintiffs 
•re not the owners of that village, but that 
they are mortgagees from the owners of 
ti9t.vidage> namely 4 tbepredecessors-in -title 
tlie defendants, and, that they are in pos- 
session of the village as such mortgagees, 


This positiOii has been accepted by Dr 
Sen on behalf of the appellants, and he 
urges that the land ixi dispute is an accession 
to the village mortgaged to them, and that 
their seemity has thus increased by the 
addition to it of the alluvial land now in 
dispute. 

It has been established by the eviuence 
adduced in this case that in the year 1836 
some land emergea from the river Canges 
*xrd this land was settled with the owners 
of the parent vilkge Dhanapur, and was 
declared to be the vilkge of Arazi Dayara. 
In frorxt of this vihage lies the la Aid now 
in controversy. In 1853 some 55 highas 
of land emerged from the Ganges and it was 
settled with the defen c’ctnt s' predecessors, 
namely, the owners of Dlianapur on a 
revenue of Rs. 80. After that year the 
land was submerged and the revejiue v/iis 
reduced to Re. i, which was paid by the 
jroprietors of Dhar.apiu-. In 1884 the 
lana re-appeared and the quantity ox 
culturable lanu Li that year was about 47 
btghas. This was again settled with the 
defendants an a revenue of Rs. 68. Tne 
predecessors of the ]) L int iff s clciinied th.it 
the settlement of this land should be 
made b>' Government with them, but 
their claim was disallowea by the 
Revenue Authorities c.nd the land was 
settled, as we have said above, with the 
defendants' predecessors. Since the year 
1884 settlements have been made with the 
predecessors-in -title of the defendants and 
the defendants, down to the year 1920, 
In 1894 the plaintiffs' predecessors again 
asked the Revenue Authorities to settle the 
land with them, but their prayer was 
rejected, and they were referred to the Civil 
Court to establish their title. Both in 
that year ana iu 1884 their right to the lanti 
now in dispute was challenged by the pro- 
prietors of Dhauapur. In 1S99 the pre- 
decessors uf the plaintiffs made an appUcfi- 
txon to th« Revenue Court asking that 
the boundaries should be fixeil between 
the village of Arazi Dayara auu the parent 
village of Dhanapxir on the one side, 
and between Arazi Dayara and the knd 
which had newly emerged and which they 
described as Dayara jadid* We may men- 
tfoa that at the time when the Revenue 
Authorities settled the knd which had re- 
merged with the defendants^ predecessors 



Vol. 75 ] INDIAN OASES. 37 

Bl/AI SHANKAR SJStBEl V, RAM CHEIYIA ailt«E. 

they described the land as Gaagbarar that year and re-appeared In i88i|. The 
Dhanapiir, and it is between this Gang- area of the coltnrable portion of the land 
barar Dhauapur and the village of Arozi on both occasions was practicrlly thesaire; 
Dayara , that the predecessors of the plain- Therefore, it may reasonably be presumfd 
tiffs asked the Revenue Court to fix boundary that the settlement which was made with 
pillars. In 1901 there was some litigation the defendants’ predecessors in 1884 
in the Revennc Court relating to a settlement of the same land whicli had 
the payment of rent of land appertaining in i^^53 been settled wdth them. At no 
to the land now in dispute. Theprede- time during this period had it been recorded 
cessors of the plaintiffs chimed to have as an accretion to the village of Arazi 
realized the rent. The Revenue Anthori- Dayara. In the absence of the mortgage- 
ties held against them and also held that deed which it was the duty of the phiir-tiff^* 
they had no right to this lana which had to produce and prove, it cannot be said 
been settled with the ancestor of the de- xvhether the la nil which had appeared in 
fendants. Again, in 1903, disputes arose 1853 in front of the village of Arazi Dayara 
in the Criminal Court under section 145, was mortgaged to the plaintiffs' predects- 
Criminal Procedure Code, as to the posses- sop^ or could be deemed to be land apper* 
sion of this land, and the Criminal Court taining to thc^t village. Between 1853 
held in favour of the defendants, maintain- and 1884 the land was under water. In 
ing their possession. In 1904 the plaintiffs 1884, for the firp tirae^ it re-appearcd 
instituted a suit similar to the present and subsequently it re* appeared in larger 
suit asking for a declaration of their title quantities year after year. The learned 
to the land in dispute. That suit was Subordinate Judge has held that the land 
resisted by the defendants but the plaintiffs accreted to the village of Arazi Dayara and , 
withdrew the Sviit. It was not until the therefore, under the law and theprevail- 
year 1919 that they instituted the present ing custom and upon principles of equity, 
suit in which they claim only a declaratory the mortgages must be deemed to have 
decree. Ever sLice the year 1884, when acquired a right to the additional land 
their title to the hnd in question was dis- thrown up by the river. We are not aware 
puted, they never came to the Civil Court of any law under which the lana could be 
(except in I9v''4) to establish their right, regarded as an accession to the village of 
and it is very reasonably contended on Arazi Dayara Dhanapur, unless it was 
behalf of the respondents that, in these cir- a gradual accretion to the land within 
cumstaiices, the C^ou t ought to be very the meaning of Regulation XI of 1825. It 
reluctant to grant a decree for a declaration was nowhere alleged in the plaint that 
of right only, 1 here is no evidence on the the land was a gradual accretion, and it 
record to prove at what period the mort- has not been shown that the accretion 
g ige in favour of the plaintiffs* predecessors was in reality gr«a dual. As to usage, 
was made, but we find from the evidence the only usage alleged was the custom of 
that, up to the year 1853, they had no con- dhardhura vvhich, admittedly and obviously, 
uection with the village of Arazi Dayara. has no application to the present 
It is only for the first time in the rraylft- case. ^ We fail to see upon what 
id-arz for the year 1882 that mention principle of equity the plaintiffs can 
was made of the name of Jagmohan be deemed to have acquired the right 
Siiigh as mortgagee of the village. We to this hind. As already stated, they 
have to see whether the mortgage in asserted their right upon two or three 
favour of the plaintiffs' predecessors could occasions and on each occasion their 
be attached to the land now In dispute, right was denied and they took no 
Originally, the land described as Gang- further steps to have that right established, 
barar Dhanapur was settled with the We ore nut satisfied that the pJaiutiffs 
defendants. At that time the defendants have been able to prove that they ever 
were owners both of the parent village acquired a right to the disputed land as 
Dhanapur and of the village Arazi Dayara an accession to the village of W'hich they 
Dhanapur. Manifestly, the land which had are the mortgagees. On the contrary^ 
appeared in 1853 had become submerged in by their application in 1899 they seem 
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to have accepted the position that their 
village was distinct from Gangbaiai 
Dhanapar, that is, the disputed land which 
they call ia their application Dayara jadia 
or the new alluvial land. From these 
circumstances Mr. Pe^ry l^al Baneiji, on 
behalf of the defendants, has contended 
that the plaintiffs' suit should fail on two 
grounds. First, that they have not estab- 
lished their right to the land in question, 
and, secondly, that even if they had acquir- 
ed such right, they abondoned the right 
so far back as 1899. His contention in 
both respects seems to us to be valid. 
Wehavsnot been satisfied that the plain- 
tiff's acquired this land at any time, and 
it has not been shown that they ever got 
p ;)Ssession. 1 he evidence is to the contrary 
and actual possession has always remained 
with the defendants except during the 
short periods that the land was under 
water ia the rainy season. As the plaintiffs 
never acquired the ownership of the land 
and were never in possession, the rulings 
of their Lordships of the Privy Council 
in the case of Secretary of State for India 
V. Krishnamoni Gupta (i) and the case of 
Basanta Kumar Roy v. Secretary ' of 
State (2) do not seem to have any 
application to the present case and cannot 
help the plaintiffs. Ihe conduct of the 
pliintiffs clec»rly shows that they acquies 
ced^ in the deprivation of any rights 
which they might have acquired as ac- 
cessions to their security. This case to 
some e.Ktent resembles the case of Pariah 
Bahadur Singh v. Gajadhat Bakhsh Singh 
(3) and the case oiKhudu Bakhsh v. Alim- 
un-nissa (4), We do not agree with the 
learaedSubordinate J udge in his conclusion 
that the land was an accession to the vil- 
lage of which the plaintit-s are mortgagees. 
But we do agree with him that the plaintiffs 
have lost any right which they may have 


(!) *9 C. ss 9 | 4 Bom. I*. R. 5371 • C. W« 

‘ 89 1 . A. tOAt 8 Bar P. C. 7 * > 9 o (P. €.). 

(ah40 Ind. Cm. 337: 44 C. 8581 i P. L. W, 593^ 
32 M. L. J. 505: 21 C. w. N. 642; 15 A. L. J. 3991 
35 C. L. J. 487; 19 Bom. h. R. 480; (1917) H. W. N. 
482; 6 L. W. 1x7; 22 M. L. T. 310; 44 1. A. 104 (P.C.) 

(3) 34 A. 521; 29 1. A. 148; 7 C. W. K. 97; 4 Bom. 
I4* It. 845; 8 Sar P. C. J. 310 (P. C.). 

(4) 27 A. 3 * 3 ? * A. L. J. 7 * 3 ? A. W. N. {1904) 
973 * 


had by reason of their not having brought 
any suit for a declaration of their right 
within 6 years prior tp the institution of 
the present suit. In these circumstancts, 
the appeal must fail. We dismiss it with 
c.)sts including fees on the higher sculc, 

z. K. Appeal d smisscd. 


MADRAS HIGH COURT. 

Jnecond Civil. ArPEAi. No 289 op iq2i. 

April 23, 1923. 

Present : — Justice So Wdliiiu Aylii g, Kt., 
and Mr. Justice Oagers. 

The taluk board, DINDIOI^, 
THROUGH ITS president— Defendant 
No. I— Appeeeant 
versus 

VP:NKATARAMA AIYAR AND 
OTHERS— PIvAINTIFPS — 

Respondents. 

Poramboke land — User by villagers for communa 
purposes — Rii,ht of Government to grant land for 
vuilding purposes — Acquisition of right by villagers 
—Customary right, acquisition of. 

A piece of Nath am Poramboke land in 
a village which had been used by the villagers from 
time immemorial as a threshing floor in time of 
harvest, for stocking manure and green leaves, 
for drying paddy and other communal pturposes 
connected with agricultural operations, was 
granted by Government to u Taluk Board for 
building purposes : 

Held, that the enjoyment of the land by the 
villagers was of too fugitive and permissive a 
character to afford support to the acquisition 
of any right based on prescription or custom, 
and that consequently the grant by Government 
for buildihg purposes was legal, fp. 39,00!. 2.] 
Per Ayling, /. — According 10 the Common haw 
of the country, the control of the gramanatham 
vests in the Revenue Authorities and they ere 
at liberty to grant portions of it at their discre- 
tion to persons who apply for it for building 
imrposes. [p. 3 9, col. 2. ] 

Collector of Godavari District v. Jannamuta 
Pedda Rengayya, 4 M. E. T. 440, followed. 

Per Odgets, J . — The user alleged in the case was 
much too indefinite in extent and application 
to constitute evidence of any custoni.[p. 41 , col. i.] 
Palaniandi Tevan v. Puthirangonda Nadan^ 
20 M. 389; 7 Ind. Dec. (N. 8)277, referred to. 

A Court shvvld not hold lu favour of the exist- 
ence of a local custom unless it Is satisfied of 
Its reas’onablene.ss and of its certainty as to extent 
and application, and is further satisfied by the 
fTidthce that tht enjoyment of the tight was not 
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b; 4«ave grantel ox by stealtb ox by forot, and 
tnat It had been openly enjoyed for auch a length 
of time as suggests that, originally, by agreement 
or otherwise, the usage had become the cnftomary 
law of the place in respect of the persons or 
things which it concerned, [p. 41, t-ol. i.] 

Ruat S$n v. Mamman, 17 A. 871 A. W.N. (1895) 
loi 8 Ind Dec. (n. S.) 381, relied on, 

S.^coud appeal against the decree, dated 
ijth October 1920, of the Court 01 the 
Additional Subordinate Judge, Madura, 
in Appeal Suit J\o. 40 01 1920, preferred 
against the decree, dated 15th July 1919, 
of the Court of the District Munsif of Thiru- 
maugalaru in Original Suit No. 417 of 
1918. 

Messrs. T. Narasiniba Aiyangar and 
Nalasiwam Ptllai, for the A] pell ant. 

Mr. K. Ba>hyoifft Aiyangar, for the Re- 
spondeut. 

JUDGMENT. 

Aylinjf, J. — This appeal relates ti a plot 
of land, 14 cents in extent, forming part 
of S. No. 261*2 ‘ P*4 in Solaikutichi 
village, Madura Taltik, which measures 19*28 
acres aid is registered as Nattam (build- 
ing site) pj rim Poke. Most of the S. No. 
has already been built over, b.it 2.92 acres 
are still vacant aid of this Government 
has granted the suit plot to the Dindigul 
Taluk Board (ist defendant) to build a 
G'rls* School upon. The plaintiffs are 
villagers, who claim that they have a right 
to use the whole of the vacant land (*n- 
cliding the suit site) for various agricul- 
tural purposes aid plead that the grant 
to the Taluk Board is conseqiently illegal. 

The sole question is as to the legality 
of the grant aud on this the two lower 
Courts have come to opposite conclusions, 
the Subordinate Judge in first appeal 
deciding in favour of plsun tiffs. 

It is not disputed that nati^m poram- 
hokc may properly be granted for the 
purpose specified: but plaintiffs claim a 
light vested in the villagers, whom they 
represent, incompatible with such a grant. 

They say in paragraph 5 of the plaint, 
“ from time immemorial this kalan: poratn- 
hoke has been in the undisturbed enjoyment 
of the raiyais of the said villages and they 
have been using it as of right for communed 
purposes as detailed hereunder. That the 
said site from time out of mind has been 
used an d Is flow bdng used as a thresUeg 


floor for about 500 acres in times of har- 
vest {kodai and kalam)iot storing manure 
and gree i leaves, for stocking hay-stc,cks 
immediately after the harvest, for drying 
paddy before they are takcii to the gran • 
aries of the r^iyats, for allowing their 
cattle, buffaloes, etc., amounting to i,000 
and more, to stray and remain there, before 
they are taken for grazing a d for other 
incidental innumerable purposes com ected 
with agricultural operations/' 

The lower Appellate Court finds as a fact 
that the villagers have been using the 
land for purposes meiitioued in the plaint 
and proceeds: **The question is whether 
such enjoyment has given them the right 
asserted by them in the plaint or whether 
it was only as a matter of grace that the 
villagers were permitted such acts of en- 
joyment/' He decides in favour of plaint- 
iffs. 

It seems to me that whether the right 
claimed by the plaintiffs is based on custom 
or prescriptioxi, the enjoyment alleged 
is of too tugitive and patently permissive 
a kind to afford any support to it. There 
is probably no village in the Presidency 
in which the unoccupied village site is not 
used for the purposes indicated. Such 
user does no harm to any one, and is unob- 
jectionable until the land is wanted for 
its legitimate purpose. I do not propose 
to labour this point, as it is sufficient to 
quote from the judgment of a Bench of 
this Court (Benson and Bhashyain Aiyangar, 
JJ. ,) (lealiog with an absolutely similar 
case. Collector of Godavari District 
v. Jannavula Pedda Rengayya (i)" 
“ According to the Common Taw cf 
the country the ccntrol of gramanatham 
vests in the Revenue Authorities and they 
are at liberty to grant portions of it at 
their discretion to persons who apply for it 
for building purposes. 

It is suggested as a ground of distinction 
that the use of the land as a threshing floor, 
which is not specifically referred to by the 
learned Judges in that case though probab- 
ly included, is a ground of distinction. 
It seems to me to differ in no way from 
the other uses set out in the plaint Any 
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flat hard piece of ground can be utilised 
as a thres’ iiig floor and such user is ot 
just the same character as the others. 

Apart from the evidence of user, the only 
other evidence in plaintiffs* favour to which 
we are referred is Exliibit A, copy *of an order 
of the Madura Tebsildar in 1902. It appears 
from this that about that time another 
portion of the same tinoccup’ed nat- 
ham poramboke had been set apart 
for building Police Lines and that on the 
raiyats petitioning that this would be “ an 
obstruction to the public use” it was ordered 
” that another locality should be selected 
and that the place originally chosen should 
be kept as threshing floor, poramboke^ etc., 
for the public use 

I am not prepared to attach much weight 
to this as evidence of recognition by Gov- 
ernment of the rights claimed by plaintiffs, 
and still less as evidence of a fresh grant 
for communal purposes other than building 
site. Exhibit A is merely the order of the 
Teh«5il.1sr communicating to the raiyats ti e 
fact that the Board of Revenue had acceded 
to their request and given up the scheme of 
building Police Lines on that spot. Neither 
the petition of the raiyats nor the orders or 
reports of the Deputy Collector and 
Collector, or the proceedings of the Board 
(all specifically referred to in Exhibit A) 
are in evidence and I find it impossible 
to say from Exhibit A that Government 
either recognised plaintiffs* rights, or made 
a fresh grant of the land. We do not know 
the extent of the land required for the 
Police Lines, or, except by conjecture, the 
nature of the petitioners' objections, or 
the extent to which the existence of an 
equally suitable alternative site may have 
influenced the Board's decision. I cannot 
agree with the lower Appellate Court that 
ExhiWt A evidences any acknowledgment 
of plaintiffs' rights, or was more than 
a concession to their pleas (or those of their 
predecessors) on the ground of compa- 
rative convenience as estimated at the 
time. 

I would set-aside the decree of the lower 
Appellate Court and restore that of the 
iMstrict Munsif dismissing the suit with 
costs throughout. 

My learned brother has set 
out the facts and it Is wnncccsjiary for me 


to repeat them. The question is, ” have 
the planitifib acquire 1 any and what right 
in the suit land ? '* Tiie question falls 
under tw'o heads: (i) have they acquired 
such rights, if at all, by long enjoyment: 
c.r {>) by grant ? The land is admittedly 
building site poramhohe and any rights 
acquired by long enjoyme. t must 1 ave 
been acquired against Govcrimient. The 
lower Appellate Court i as apparently tound 
a customary right in favour of plaintiffs, 
founded on long enjoyment from 28 
to 70 years osspokeotoby the witn^:sscs. 

The nature of the enjoyment is very varied 
— ^the user most prominently put forward 
is kalam (thresliing floor); but other alleged 
user includes, “ storing manure and green 
leaves, stocking hay-stacks, drying paddy, 
allowing cattle,. buff aloes, etc., to stray and 
remain there before they ate taken for 
grazirg ana lor other incidental innumerable 
purposes connected with agricultural opera- 
tions.’* (See plaint paragraph 5). In the 
first place, it seems clear that no easement 
in the ordinary sense of the teim, as defined 
by section 4 of the Easements Act, has been 
acquired. The right is not set up in res- 
pect of a domi] ant tenement to v^hich the 
easement is appurtenant over a servient 
tci ement subject to it. Ashraf Ali v. 
Jagannath ( 2 ). It is true that section t8 
of the Easements Act recognizes that ease- 
ments may be acquired by virtue of a local 
custom and the Illustration («) to the sec- 
tion appeals to illustrate a customary 
right rather than an easement though it 
may be justified by the fact that every 
cultivator, as the owner or possessor of 
cultivated land has the right to graze 
his cattle on the common waste. In my 
opinion the right claimed here must be 
established, if at all , as a custom recognised 
in section 2 (h), Easements Act. The dis- 
tinction between a customary right and 
customary easement is seen in Pahniandi 
Tevan v. Puthirangofda Nadan (3). No 
fixed period is laid down bylaw as necessary 
to establish the former. In the Madras 
case quoted above, the law as laid down in 


(«) 6 A. 497} A. W. N. (1884) i8Sj 4 Ind, Lee. 
(N. s.) 147. 

. (3) ao , 3891 7 Ind. Dtc. (if. f.) 277 * 
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Kuar Sen v. Mamman (4) was approved. The 
learned Judges there held (paragraph (2) 
p. 92) In our opinion a Court should not 
decide that a local custom, such as that set 
up in this case, exists, unless the Court is 
satisfied of its reasonableness and its cer- 
tainty as to extent and application, and is 
further satisfied by the evidence that the 
enjoyment of the right was not by leave 
granted, or by stealth or by force, ana that 
it had been openly enjoyed for such a length 
of time as suggests that originally, by agree- 
ment or otherwise, the usage had become 
a customary law of the place in respect of 
the persons and tilings which it concerned.* ' 
Apart from reasonableness, I do not thirk 
it can be said in the present case, that the 
alleged custom is certain as to extent of 
application. The waste land in question 
was obviously used for any and all purposes 
or for several purposes at one or different 
times. Bach user was fugitive or inter- 
mi tent so much sq that, as shown by the 
plaint itself, it is extremely difficult if not 
impossible to say what the customary 
user sought to be established was. In- 
discriminate miscellaneous user of village 
wa-ste land cannot, in my opinion, establish 
the fact that such user had become a 
customary law of the place in respect of 
the persons and things which it concerned.* * 
The user here is much too indefinite to do 
anything of the kind ; I do not think the 
attempt to establish the primary user of 
the land as kalam can be supported. 

In Collector of Godavari District v.Jannavula 
Pedda Rcngayya (i) a precihely similar case 
arose as to the village building site. The 
learned Judges held that .10 customary right 
was established. They said: '*uiitiHt (the 
land) is appropriated in this way to the 
use of some definite person it is usual for 
the villagers to make use of it in any v/ay 
that suits them best. They throw rubbish 
on it, graze their cattle on it, use it as a 
latrine and the like and they -are rarely 
interfered with. But it is always under- 
stood that this use is permissive on the 
part of Government and that Government 
has the right at any time to appropriate 
it for aiiy special public purpose or grant 
it to an individual for building purposes/* 

(4) 17 A. 871 A. W. N. (tl9fi io| 8 lad. Dec. 

8.f flBl#’ 


There is, therfore, no sufficient evidence 
from which I can say that a custom has 
been established. 

There is no direct evidence of any grant; 
but the lower Appellate Court relies on* 
Exhibit A as an acknowledgment of the 
rights of the plaintiffs in the suit land. 
The villagers protested some years ago 
when it was proposed to erect Police Lines 
on the site in question. The Collector’s 
order, proceedings of the Board of Revenue 
and Deputy Collector's disposal, though 
referred to in Exhibit A, are not before us 
and Exhibit A is an endorsement signed 
by the Tehsildar on the petitions of the 
villagers. The endorsement says, ‘the place 
shall be kept as threshing floor, poramhoke, 
etc., for the public use.* It may be that 
10 undertaking is intended oi implied in 
this that the place shall be so kept for ever; 
in any case I think it impossible to hold 
that Government by this endorsement of 
the Teosildar either intended or must be 
held in law to recognise the alleged customary 
rights of the villagers in the waste. If this 
were so, it would be reasonable to suppose 
that this would much more clearly appear 
from the proceedings of the Collector or 
the Board which the appellants have not 
laid before us. Under the circumstances; 
1 am not prepared to .say that Exhibit 
A is an acknowledgment of these rights 
of the villagers. Differing from the lower 
Appellate Court, I, therefore, hold that the 
appellants must succeed and that no 
customary right has been established by 
the respondents, 

V. N. V. 

w. c. A. Appeal allowed. 


CALCUTTA HIGH COURT. 
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Present / -Justice Sir Asutiish Hooker jee, 
Kt,, and Mr. Justice Chotzner. 
RA^dKAMAL BAMK SAHA- 
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versus 
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Suit for cottstruaioH of WiU^ Limitation, startin§ 
Point -^Declaratory suit, when maintainable^ 
Fimker relief— Spedfie Relief Act { I 0/1877), 
s» 41, prtoiso, effect of. 

A suit for tlie construction of a Will is governed 
By Art, no of the Schedule to the I^imitaticn Act, 
but the right to sue does not accrue from the death 
of the testator or the date of the Probate of the 
Will so long as the estate is in the hands of 
the executor, and the administration had not 
been completed. The right to obtain construc- 
tion of the Will is a continuing right, [p. 44, 
col. i.J 

Chukkun Lai Roy v. LoUt Mohan Roy, »o C. 
9061 10 Ind. Dec. (N. 3 .) 609, followed. 

A suit for a declaratory decree should not be 
dismissed on the ground that it is barred by the 
proviso to section 4a of the Specific Relief Act, 
unless it is quite clear that the plaintifi should .seek 
further relief which he has failed to claim, although 
such relief flows directly and necessarily from 
the declaration sought for (jj. 45, col. i.] 

The proviso to section 42 formds a suit for a pure 
declaration without further relief, but it does not 
compel a plaintiff to sue for all the reliefs which 
could possibly be granted or debar him from 
obtaining a relief which he wants, unless at the 
same time he asks for a relief which he does not 
want, [p. 45, col. 2.] 

foynarain Sen v. Suehitra Debi, 65 Ind. 
Cat. 81 26 C. W. N. 2061 33 C. h, J* (zd^a) 
A. 1. B. (C.) 8, referred to. 

Appeal against the decision of the Sub- 
orainate Judge, Dacca, dated the 6th 
December 1920. 

Babus 'Riipendra Kumar Mitier, Nava- 
drvip Chandra Saha and Rama Prosad 
Mukherji, for the Appellant. 

Dr. Sarai Chandra Basak, Babus Hanoi 
Lai Saha and Promothanaih Bhandopadhya, 
for the Respondent, 

JUDGMENT.— This appeal is directed 
against a decree of dismissal made in a suit 
for construction of a Will. One Fxishna 
prosad Saha Banik, the father of the piaint- 
ifts and the first defendant niaae a testa-' 
mentary disposition of his propertie.*^ on 
the 30th Aptil 1897. Probate was taken 
by the executors on the 13th Septembei 
1897. The present suit was iustituteo on 
the 15th August 1919 for construction 
of the Will and for a declaration that tl e 
testator has died intestate with icgatd 
to all his properties except what le ban 
specifically bequeathed to his widow, and 
that the plaintiffs had thereupon 
become entitled to two-thirds share of tie 
estate left by their father by right of inheri- 
tance. The suit was defended on a variety 
grounqg whic^iteed r ot enumerated for 


onr present purpose. Itls stiflicient to state 
tnat the suit has been dismissed as barred by 
limitation. The Suborainate Judge has held 
that right to sue for declaration that the 
father of the plaintiffs had eded intestate 
and that they had thereupon taken shares 
as heirs to the properties left by him, must 
be aeemed to have ar sen from the time 
when the first defendant, the surviving 
executor, put in an application for Probate 
of the Will or at the latest when the Will 
was proveci. 

The point in controversy in the present 
appeal is whether this view of the law is 
well-founded. The plaintiff has not dis- 
puted that the period of limitation applica- 
ble is that provided in Art, i20of the Second 
Schedule to the Indian Limitation Act 
which provides that asuJtforwhichno period 
of limitation is provided elsewhere in the 
Schedule must be instituted withii six years 
from tne date when the right to sue accrues. 
The defendant also has invoked the aid of 
the Article; but the parties are not agVeed 
as to the interpretation of the provision 
in the third column, namely, what is the 
point of time when the right to sue accrues 
in cases of this description where the plaint- 
iff seeks to have construction of a Will. 
The quetion appears to have been consider- 
ed by this Court in the case of Chukkun Lai 
Roy V. Lolit Mohan Roy (i). In that case a 
suit wa.s instituted for the construction of a 
Will alleged to have beer executed by Sate da 
Prosad Roy on the 17th September 1865. 
A codicil was added on i8th Macrh 1868 
just before the death oi the testator. As 
the Will has been executed before the Hindu 
Wills Act came into operation, noapplicticn 
for Probate was made. The suit for con- 
struction was commerced on the 13th Teb- 
luary 1889. The plaintiff prayed as fol- 
lows : npmely, first, that the Will and 
codicil of the late Seroda Piosad Roy 
be construed ana the rights ard interests 
of Lalit Mohun ana of all other parties, 
if any, respectively, under tl e Will he de 
dared ; secondly, that, subject to such dis- 
positions as may be determined by the 
Court to have been validly made by 
the Will, the rights and interests of the 
plaintiffs as heirs to the estate of Saroda 
Prosad Roy, deceased, under the Milak- 

(t) to Ct goei to Infi. Pec. (N, •.) f 09; 
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sharaLaw of inheritance maybe declared ; 
and, thirdly, that all necessary declarations 
and directions may be made and such re- 
liefs may be granted as under tne circum- 
stances of the case, may be fit. The suit was 
defenaed on the ground, amongst others, 
that the claim was barred by limitation. 
Thereupon the third issue was raised in 
the following terms : Is the suit barred by 
limitation? The District Judge discussed 
the question in the following terms: 
'^regarding the suit as one for a declara- 
tion, the question of limitation is not 
so easy to decide, for 1 fxiid no pro- 
vision in the Act expressly referring 
to suits of this kind generally though 
there are provisions respecting some 
particular kinds of suchsuits. Aiticlei20 
of the Second Schedule is the only one 
which seems to apply. This provices a 
limitation of six years from the date when 
the right to sue accrues, for all suits for 
which no period pf limitation is provided 
elsexvhere in this Schedule. Tne question 
then is, when the right to sue accrued/* 
x<'or the solution of this question, tne Dis- 
trict Judge relied upon the judgment 
of Sir Richard Crarth, C.J.,in the case of 
Krisiom'^ni Dasi v. Nripefidra Ktislma 
R. A. Nos. 29 and 30 of 1884 un- 
reported. Where the Chief Justice had 
made the following observation : “ Tr» my 
opinion, under section 42, Specific Relief 
Act, a person who is entitled to any right 
to property may, as a rule, institute a suit 
against any other person for a declaratory 
decree on any occasion when by word or 
deed, such other person may deny’^ his right 
witlun the meaning of that section. There 
is, therefore, in the present case a recurrent 
cause of action on every refusal or neglect 
to pay over the surplus profits of the 
estate. Not only section 23 but also section 
10 of the limitation Actapplies to the case 
and the suit is, in my opinion, not barred 
as regards any part oi the relief sought/' 
Tlie District J udge then proceeaed to con- 
strue the Will, and his decree embodied 
a declaration as tj the effect of the pro- 
visions contained in the testament. An 
appeal was next referred to this Corrt. 
Mr, W'oodroffe who appeared on behalf of 
the respondent contended that the view 
taken by tne D strict Judge upon the ques- 
tion of limitation wasnot correct. He formu- 


lated his argument in the following terms. 
“ As to limitation, I say six years from the 
death of the test at or is allowed. Article 141 
does not interfere with this, as I have the 
estate against tiie heiress. My estate w^as 
adverse to her when T kept her out. I 
have held for myself from the death of 
Saroda ; and if the Will does not give me 
an interest, I have been in possession for 
mote than 20 years before suit." In replvj 
Mr . Charles Paul argued that as to limitation 
the suit was one for construction of a Will, 
and the cause of action did not arise when 
tile widowjwas alive ; tne plaintiffs asked 
for a declaration and for an account. Mr, 
Justice Ohose, who delivered the judgment 
of the Court, overruled tie contcnticn 
that tne suit was barred by limitaticr ard 
observed as follows : " The suit is not fcr 
possession but for construction of the Will 
and codicil, and for a declaration of the 
plaintiff*s rights, as heirs to Saroda Prosad, 
Except in the few cases especially pro vi de d 
for in the limitation Act (e. g., a suit to ob- 
tain a declaration that an adoption 
is invalid, or that an alienation by a wjcjow 
is not binding on a reversioner) a 
suit for a declaratory relief of this 
nature cannot be held to be barred 
so long as the right to the uropcity in res- 
pect of wnich the deolar.'ition i.s sought 
is a subsisting right. So long as the widow 
was alive, the plaintiff s right as reversion- 
ary heirs was a subsisting right. The right 
to bring a suit to construe the Will 
and codicil and for a declaration of 
the plaintiff's right, is a continuirg 
right and may be claimed within 
the statutory period (whetner it 
be 12 years or 6 years under Art. 120) 
from the time when the plaintiffs become 
entitled to possession or ot her coji sequential 
relief. This suit having been instituted 
within six years is amply within time." 
The Court then proceeded to comstrue the 
provisions of the Will and adopted a 
construction contrary to that which had 
found favour with the District Judge. T 1 e 
matter was next taken on appeal to the 
Jua cial Committee ; LaMt Mohun Singh 
Royv, Chukkun Lai Roy {2). The question 
of limitation does not appear to have been 
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argited, although it was the interest of 
the respondent to support the juc^girent 
of the High Court on that go und. Ti t- 
judgment deliverea Lord Davey deals 
with the question of construction and 1 1 e 
view adopted by the Judicial Committtc 
was that the construction aaopted by tl.c 
High Court could not be supported. The 
Judicial Committee accordingly ptocrcdcd 
to restore the decree of the District Court 
with a slight variation. It is inconceivable 
tUat the Judicial Committee should have 
considered the case on the merits, if the suit 
was obviously barred by limitnlion. We 
areconsequeatly of opinion that the decision 

of this Court in ChukkunLal Roy v.Loht 
Mohan Roy (i) is an authority for the pro- 
position that a suit for construction of a 
Will i s governed by Art . I20 of the Schedule 
to tho Limitation Act, but that the right 
to sue does not accrue from the death of 
the testator or the date of theProbate 
of the Will.. The case clearly shows that, 
so long atleast as the estate is in the hands 
of the executor and the administration 
has not been completed, the right to obtain 
construction of the Will is a Continuing 
right. 

Tnis view appears to have been recogiusea 
impliedly in numerous cases of construc- 
tion of Will to be found in the reports. 
Reference may be made to the case of 
the Will of Haridas Butt which was 
executed on the date of the death of the 
testator, the 30th October 1875. The Pro- 
bate was taken out on the seth December 
1875. The suit for construction vas in- 
stituted on the 19th December 1904. There 


had to be reserved and were reserved, follov - 
lag the precedent of the fudicial Committee 
in Lalit Mohun Singh Roy v. Chukkun Lai 
Roy (i) the result was that there was another 
iitigatioo for construction of the Will, fei 
tae determination of one of the questiors 
which had been left o]'en. [See the cases 
of Radha Prasad MulHok v. Ranimori 
Dasi (3) and SrlmtUty Ranimoni Dasri 
V, Radhaprasad Mullick (6). It is wort In* 
of notice that even in this last judgmei t 
another pos.sibIe question oi constriictic.r 
has beeit left ofen and may give rise to a 
further litigation. Reterence may oiso Ic 
made to the case of Puma Chandra BysaeJ- 
V. Gopal La! Sett (7) which arose out of a suit 
instituted in iQoq lor the construction 
of a Will executed on the 29th May 1841. 
It was not suggested before t hi Cent rr 
the Judicial Committee, Lai Sett v. 

Puma Chandra By sack (8) that the suit was 
barred by limitation. Reference may again 
be made to the oases of Jehatigir Dadabhy 
V. Kaikhusru Kavasha (9)0110 Kaikhuf^hru 
Bezonji Nanahhoy Capadra v. SMr* 
nibai Bezonji Capadia (10) where tl e 
suits for construction of Will would, 
have been obviously barred by lini^a1*(n 
if the view adopted by the Subordinate 
Judge ill this case ana urged by the respond- 
ent had been the law. 

The view^ wetakeisin no way inoonsistent 
with the decision of thisCoiirt \ vMohalharai 
Saha V. Ahdul HairAd Khan (ii) where 
reference is made to the decision in Chuklun 
Lai Roy v. Lolil Mohan Roy (i); on the 
othei hand, it is inagreemen With the view 


was no suggestion that the suit for construc- 
t on was barred by limitation. The case 
was heard in the first instance by Woodroffe , 
J., then by a Special Bench and ultimately 
by the judicial Committee. The jiidg- 
nients will be founded reported as Radha 
Prasad Mullick v. Ranee Mani Dassee 
(3) Radha Prasad Mullick v. Ranee Mani 
Dassee (4). Although the suit had been 
instituted after the lapse of nearly 30 
years from the death of the testabu, 
some ot the questions of corstrudion 


S3 C. 9471 3 C. L. I. SO%\ to C. W. N 693. 
(4) 35 C. sVdJ 8 C. L J. 481 la C. W. N. raw 
35 I A. n8| 4 M. L T. 231 18 M. L. J. 2871 5 A. 
Itf /. 4601 to Bosif Xri Rf O04 (P, eb 


(5) 8 Incl. Cas. loGij 38 C. i88j 13 C. L J. 1S31 

15 C. W. N. 113. 

(6) 23 Ind. Cas. 713; 41 C. 1007; 20 C. L. J. 3481 
26 M. L. J. 6531 18 C. W. K. 873; (1914) M. W. N. 
624} 16 M. L. T. 217; I L W. 731; 16 Bom. L. R. 
787; 20 C. L. J. 348; 41 I. A. 176 (P. C). 

(7) 8 C. L. J. 369. 

(8) 67 Ind. Cas. 5611 /[g I. A. looj 36 C. L. J. 
57; 20 A. L. J 6255 43 M. L. J 116; 49 C. 459* 
24 Bom. L. R. 937J (1922) A. I. R. (P. C.) 2531 

16 L. W. 9631 27 C. W. N. 174 (P. C.). 

{9) 27 Ind. Cas. 53' 42 I. A 711 39 B. 296} aS 
M. L. J. 167J 2 L. W. 2081 13 A. L. J. 217; 19 C. 
W. N. 426} 21 C. L. J. 2101 17 Bom. L. R. 1971 

17 M. L, T. 203J (1915) M. W. N. 633 (P. C.). 

(10) 51 Ind. Car. 4811 45 I. A. 2375 43 B. 88| 

21 Bom. L. R. 130J 23 C. w, N. 419; 9 L. W. 485 
(P. C.). 

(XI) t G. L. J.. 73. 
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adoptea by Chatter jee and Eiehar risen, j J., 
in Tamk Nath Roy v. Syama Charan 
(12). Wc are consequently of opinion 
that tiie suit should not have been 
Gismissed as barred by limitation on the 
ground that the suit had been instituted 
after the lapse of more than six years 
from the death of the testator or tl e 
application for grant of Probate or the 
issue of Probate. The plaintiff con- 
tends that the administration of tne 
estate has not yet been completed. 
The first defendant, the surviving executor, 
also urged in his written statement that 
the administration of the estate has 1 ot 
yet come to an end. In such circumstances, 
it is plain that the questions of constructir n 
arise and may require decision, if for 
no otner purpose, at least for the purposre 
of guiding the executor in the discharge of 
his duties. 

It is now necessary to consider two further 
points. In the first place, an objection 
was taken in the Court belov/ that tl e 
necessary parties fire not before the Couit. 
No opportunity was allowed to the plaint- 
iffs to bring such parties before the Ojurt. 
The plaintiffs have offered to add as defend- 
ants all persons who are likely to be interest- 
ed in or affected by the determination 
of the question of construction ol the Will. 
This will accordingly be done as soon as 
the record reaches the Court below. 

In the second place, it was suggested that 
the suit Could not be maintained as a suit 
for declaration without consequential 
relief in view of the provisions of section 
42 of the Specific Relief Act. We 
are of opinion that there is no force in this 
Contention. The true effect of section 42 
was explained by this Court itiJoyNarain 
8m V. Suchitra Defy (13). The ex- 
pression used by the Tegisiatuxe Is nut 

other relief but “ further relief.'*' 
A suit for a declaratory decree should not 
be aismissed on the ground that it is barrel*, 
by the proviso to section 42 of Specific 
Relief Act, unless it is quite clear that 
the plaintiff should seek further relief which 

has failed to claim, although such relief 
ows directly and necessarily irom the 


declaration sought for. 1 he proviso to sec- 
tion 42 forbids a suit for ai)are declaration 
vvithout f urtber relief, but it does not com- 
pel a plaintiff to sue for all the reliefs which 
Could possibly be grantee ot debar him from 
obtaining a relief which he wants, unless, 
at the same time, he asks for a relief which 
he does not want. In the present case, 
it is impossible for us to say that the plaint- 
iffs at the present time, required any relief 
other than the construction of the Will. 
If thcplaintihs are not successful in main- 
taining their view of the legal effect of the 
provisions of the Will, no further question 
arises. If they are successful, it would be 
for them to determine what relief, if any, 
they should seek on the basis of the con- 
struction which may ultimately be adoptea 
by the Court. If they are successful in 
this litigation ana thereafter institute a 
suit for further relief, such questions as 
may arise will be decided, including the 
question of limitation, in relation to any 
possible claim for administration, accounts 
or possession. It is to be distinctly uiidei- 
siood that if the plaintiffs succeed in main- 
taining their view of the legal effect of the 
Will, there will be no declaratmn in the 
decree to the effect that they had a subsist- 
ing title at the dale of the commencement 
of" this litigation. The sole question tor 
decision is, what is the legal effect ol the 
provisions maae by the testator in his Will. 
Such construction cannot piejuaice tic 
determination of other controversies which 
may arise between the parties in future. 

The result is jthat this appeal is allowed, 
the decree of the Suboidinate Judge set 
aside and the case remanded to him for 
Construction of the Will. 

rhe appellants are entitled to their costs 
of this Court, 1 he costs in the Court below 
wiU abide the result of the trial of the 
suit, 

K. s. P, & w. c. A. Appeal allowed^ 
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DORAISAMI V. CBTDAMBARAM PlI^l^AI, 

MADRAS HIGH COURT. 

TjECOnd CivUr Appeal i^o. 924 or 1921. 
March 7, 1923. 

Fresent Mr, Justice Spencer and 
Mr. Justice Krishnan. 
DORAISAMI, Minor and o^phers— 
Defendants— AppellanTvS 
versus 

CHIDAMBARAM PICLAI and others 
— PLAINflFFS AND DEFENDANTS NOS. 5 
AND 7 AND Legal Representative of 
defendant No. 8--Rf.spondfn'is. 

Civil Procedure Code {Act V of 1908), O. XX /, 
fr, 22, 92, O. XXII, 4 — Execution of accree 
^Death of judgment^dehtor — Legal representative 
not brought on record — Sale, whether nullity — 
Uotiee, absence of — Irregularity-^ Hindu Law-~^ 
Wiiouh^ Alitnation — Inadequacy of price — 
Sale to pay off usufructuary mortgage. 

In execution of a decree, certain properties were 
attached and ordered to be sold. But before the 
sole actually took place, the judgment-debtor 
died. The sale went on and was completed without 
any one being added to the record as the legal 
representative of the deceased judgment-debtor. 
No application under rr. 89, 90 or 91 of O. XXI of 
the ovil Procedure Code was made and the sale was 
confirmed under r. 92 and a sale certificate issued 
to the auction-purchaser. The legal representative 
of the deceased judgment-debtor did not challenge 
the validity of the sale. In a suit by the rever- 
aioner ol the deceased to declare the sale a nullity 
on the ground that at the time of sale the estate 
was not represented by any one: 

Held, that the sale could not be regarded as a 
nullity as the failure to add the legal representa- 
tive of the deceased judgment-debtor was only 
an irregularity, which, if substantial injury had 
been caused thereby, would only entitle the party 
affected to institute proceedings to set aside the 
sale within the period prescribed by law, [p. 48, 
col. I.] 

Per Spencer, I . — ^If an order is passed by an 
Executing Court against a party without notice 
being given to him of the application which gave 
rise to the proceedings, the party behind whose 
back such proceedings are taken will not be bound 
by the order. £p. 47, col. 2.] 

Where process is issued without the notice 
which O. XXI, r. 22 of the Civil Procedure 
Code prescribes in cases where the judgment- 
debtor is dead or the decree is more than one year 
old, the want of notice might constitute a material 
hrregttlarity entitling a person whose interests 
are affects to apply under O. XXI, r. 90 or 
to bring a aiiit to have the sale set aside. But 
where the decree-holder has done all that the law 
requires him to do and the judgment-debtor 
or one of several judgment-debtors happena 
to die during the course of the execution of the 
sale«warraut, the sale cannot be invalidated by the 
•eddent ol the judgment-debtor’s death before 
tlM sale it completed, rp. 47. col. 2.] 

Tba law only praaciibM the issue of notire to 
Of liiair Isgil fopfoiantatlvea 


cases. [ijaj 


at the commencement of execution proceedings, 
and the latter cannot claim as a matter of ri^t 
to have fresh notice if their representation of 
the deceased’s estate commences during the pro 
gress of the carrying out of the processes of the 
Court nor are they justified in treating such pro- 
cesses as invalid for want of jurisdiction on the 
part of the Court and its officers, fp. 48, col. i.] 

Order XXII, r. 4 of the Civil Procedure Code 
is Inapplicable to the execution proceedings. 

Sheo Prasad v. Hira Lai, 12 A. 440; A. W. N. 
(1890) 103; 6 Ind. Dec. (n. s.) 1026, Bepin Behari 
Beta V Shashi Bhushan Datia, 22 Ind. Cas. 95, 
18 C. W. N. 766; 18 C. L. J. 628, Malhariun v 
Narhari, 25 B. 337; 5 C. W. N. 10; 10 M. L.J. 3681 
27 1 . A. 216; 7 Sar P, C. J. 739; 2 Bom. L. R. 927 
C.) and fagadxah Bhatiacharjee v. Rama Sundari 
Dasya, 51 Ind. Cas. 972; 23 C. W. N, 608 ; 29 
C. L. J. 411, followed 

Bzswantapa v. Ranu, 9 B. 86; 5 Ind. Dec. 
(n. s.) 58, Biyyakka v Fakira, 12 M. 

211; 4 Ind. Dec. (N. s.) 497, Narayana 

Kothan v Kahanasundaram Pillai, 19 M, 
219; 6 Ind. Dec. (n. s.) 858, Khiarajmal v. Daim, 
32 C. 296- 2 A. L. J.yij 1 C. L. J. 5S4; 7 Bom. L. 
R. I, 9 0 W. N. 201; 32 I, A. 23; 8 Sar. P. C. J. 
734 (I** C.), Somandan Karhat Edathil Rayarappan 
Nambiar v. Mahkandi Aketh Mayan, 23 Ind. 
Cas. 251; 26 M. L. J. 267, distinguished. 

Ramasami Ayyangar v, Bagirathi Ammal, 
C M. i8o| 2 Ind. Dec. (n. s.) 404, Groves v. 
Administrator-General of Bengal, 22 M. 119; 8 M. 
Iv. J. 288; 8 Ind. Dec. (n. s.) 84, Somandan 
Karkat Edathil Rayarappan Nambiar v. Mali^ 
kandi Aketh Mayan, 23 Ind. Cas. 2511 26 M. 
1 / J. 267, Raghunathaswami Iyengar v. Gopauj 
Rao, 68 Ind, Cas. 667; 41 M. L. J. 547: (X 93 X) 
M. W. N, 732; 15 L. W. 123; (1922) A. I- R. (M.) 
307, not followed. 

Aba V. Dhendu Bai, 19 B. 276} 10 Ind. Dec. 
(N. a.) 187, Gopal Chunder v. Gunamoni 
20 C. 3701 10 Ind. Dec. (n. s) 231, Premmoft 
Choudhrani v. Preonath Dhur, 23 C. 636} 12 Ind« 
Dec. (n. s.) 423, considered. 

A sale by a Hindu widow of certain items of pro* 
perty whi^ are not encumbered in order to pay 
off a usufructuary mortgage of certain other items 
included in the sale cannot be justified on the 
ground of necessity [p. 30, col. 2.] 

A sale should not be revised long alter it 
has taken place on a mere estimate ai to what 
price the property sold ought to have fetched, 
[p. 50, col. 2.] 

Second append agidnst a decree of the 
Coiirt of the Additional Suboraiaate Judge, 
Trichnopoly, in Appeal Suit No. 351 
of 1920, preferred against a decree of the 
Court li the District Munsif of Kiirur 
in Ordinal Sait No. 497 of 1916. 

Messrs. S. Siinivasa Ayyangar and I, 
5 . Veeraraglava Aivar, for the .^ppeL 
laants. 

Mr, 5 . Muthiah Mudaliar, for the Pe^ 
spOJtt^ents. 
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JUDGMENT. 

SpenoeVt J.—This suit ^as brought by 
one of tne reversioners to the estate of 
Kuruga Pillai for a declaration on behalf 
of himself and defendants Nos. 6 ana 7 
that the private sale of items Nos. i to 8 
in the plaiiit schedule ana the Court-sale 
of items Nos. 9 to ii during the lifetime of 
Muruga Pillai’ s widow (first defendant) 
are not binding beyond the lifetime of the 
widow. Who died during the pendency of 
the appeal in the lower Appellate Court. 
The District Munsif dismissed the suit in 
tote. 

In appeal the Adaitional Subordinate 
Judge held that the Court-sale of items 
Nos. 9 to II was void and gave the plaint- 
iffs a aecree accordingly. He held that the 
private sale ol items Nos. i to 8 by the 
widow Under Kxnibit B was binding on 
the reversioners to the extent of Ps. J,oo? 
only and made that amount a charge on 
these items excepting item No. 5 and 
half of item No. S. 

The learned Subordinate Judge s reason 
for holding the Court-sale to be void 
was that it took place on January 
l/th, 1916, after Muruga Pillai had died 
on December i6th, 1915, and that no 
representatives of the aeceasea owner were 
brought on the record. He was of opinion 
that the Court had no jurisoiction to sell 
the properties ol a deceased person with- 
out any representatives being brought on the 
record, and in support oi this view he cited 
Ramasami Ayyangar v. Bagirathi Ammal 
(1), Krishnayya v, Unnissa Begam (2), Groves 
V. Administfutor^General 0^ Bengal {3), and 
Somandan Karkai Edaihil Rayaruppan N am • 
ifar v. Maiikandi A keth Mayan (4). Besides 
these cases, there is a recent oecisiou ol n 
Bench oi this Court in Raghunathaswami 
Iyengar v. Gopauj Rao (5) in which 
j^mesam, J,, in holding that a sate in exe- 
cution caiiicd out against a dead person 
(or no person " as he says) was voia 
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and should be rej^aracd as a nullity < ud 
liad not got to be set aside, observed 
that it was “ opposed to all notions 
of justice to allow legal proceedings to 
be taken against an estate without 
there being some one on the record to 
represent the estate. '* I presume that 
the learned Judge when he used these words 
had in his mind the principle of audtalUfam 
partem which in Narayana KoUhan v. 
Kalianasundaram Ptllai (6) was ^oken 
of as a principle which could not justifiably 
be disregrded except where it was necessary 
to do so in ordtr to protect bona fide pur- 
chasers at Court -sales. If any oraer is 
passed by an Executing Court against a 
party without notice being given to him 
01 the applici.tiou %%hich gave rise to the 
proceedings, I entirely agree that the party 
behind whose bpck such proceedings are 
taken, will not be bound by the order. 
Further, if process is issued without the 
notice which O. XXI, r. 22 prescribes 
in cases where the judgment-debtor is 
ueaa or the decree is more than one year 
old, I consider that the vyant of notice 
might constitute a material irregularity 
entitling a person whose interests have been 
affected to apply either under O. 
XXI, r, 90 or by suit to have any sale of 
property that has been held upon the 
decree-holder's application set aside. But 
if the decree*holder has cone all that the 
law requires him to do and ii the judgment- 
debtor or one of several jadgment-aebtors^ 
where there are more than one, happens 
to die during the course of the execution 
of the sale-warrant, or, it may be, while 
the auctioneer is actually holding the auc- 
tion, with due respect, 1 fail to see how the 
sale is invalidated by the acciaent of the 
owner s death before the sale is completed j 
It has been suggested that, as soon as a 
jaogment-debtoi dies, his interest in his pro- 
perty passes to his legal representatives 
and that the law nowhere permits the sale 
of a dead man s assets. On the otlier hand^ 
sections 50 anu 53 of the Civil Procedure 
Code, speak of “ the property of the de- 
ceased" and section 50 provides for decrees 
being executed against such property in 
the hands of the legal representatives. Al- 
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though it may not be accurate to speak Their bordships distinctly say that a judl- 
of a dead man as owning property, it is cial sale is not a ntiUitv if it is held without 


well understood that in law there are estates 
of deceased persons. The definition of 
legal representi:!tives in section 2, clause 
(ii), Civil Procedure Code, speaks of such 
estates. So long as r. 22, clause (2), permits 
an Executing Court to dispense with notice 
for reasons to be recorded, it is difficult 
to see how the issue of process without notice 
and without recording reasons would 
alTect the jurisdiction of the Court or would 
be more thaii an irregularity. The operation 
of O, XXII, r. 4, which provides for 
legal representatives of defendants who 
die during the pendency of a suit being 
brought on the record, has been excluded 
from execution proceedings. So a decree 
Oiice passed does not become barred or iiv 
capable of being executed by reason of the 
death of a judgment-debtor, nor do exe- 
cution proceedings abate owing to the failure* 
of the decree-holder to bring the legal re- 
presentatives of the judgment-debtor on 
the record. O. XXI, r. 22 is the only 
provision, which oeals with legal repre- 
sentatives of parties to decrees and that 
only applies to the commencement of exe- 
cution proceedings. The legal representa- 
tives of judgment-debtors who die during 
the course of the processes of Court being 
executed are able to watch public sjles 
without being personally served with noUce. 
When the law only prescribes the issue of 
the notice to them at the commencement 
of execution proceedings, they cannot 
claim as a matter of right to have fresh 
notice if their representation of the deceased's 
estate commences during the progress of 
the carrying out of the processes of the 
Court, nor are they justified in treating such 
processes as invalid for want of jurisaic- 
tion on the jpart of the Court and its officers. 
In my opinion the view taken in Raghu- 
imthaswami lyenguf v, Gopauj Rao (5) 
that a sale in execution can fed out against 
dead person is per se void is based on 
a fallacy and I thinx we are bound to follow 
the judgment of the Privy Council in Mai- 
karjm v. Narhari (7) . in preference to 
the decision of a Bench of our own Court. 



notice being given to tlie proper legal 
representative of a deceased person. They 
observ e that to treat such an error (that of 
serving with notice a person who did not 
legally represent the estate) as destroying 
the jurisdiction of the Court is calculated 
to introduce great confusion into the 
administration of the law. They add that 
strangers to a suit are justified in believ- 
ing that the Couit has done that w'hich by 
the directions of the Code it ought to do. 
They point out that when a Court 
tries a suit without a debtor or his estate 
being subject to its acerce it actually 
never possesses the jurisdiction which it pur- 
ports t-j exercise, but it is a difieient matter 
vvhen the Coitit by its decree has established 
the debtor's liability and is in the process 
ot V, or king it out against his estate. ^ 

My learned brother Ramesam, J., distin- 
guished this case on the facts from those 
in Raghunalhaswami Iyengar v. Gopauj Rao 
(5). He observed the>t in Malkarjun 
w Narhari (7) an application was made 
to bring the legal representatives ot the 
deceased judgment- debt or on the record, 
the Court received the application and did 
issue notice to the party named as the heir. 
Only it issued notice to the wrong heir. 
But in the case before him he said that the 
procedure laid down by the Code was not 
followed. He does not state what proce- 
dure he means, but from what precedes, 
he can only mean that general obligation 
of bringing some one on the record at 
every stage to represent the estate of the 
judgment-debtor, I have tried to show, 
already by a reference to O. XXII, 
rr. 4 and 12, Civil Procedure Code, that 
there is no statutory obligation of such a 
kind cast upon decree-holders during the 
processual stages of execution of their 
decrees. 'The above are my reasons for 
considering that the Subordinate Judge was 
wrong in reversing the decree of the Bisakt 
Munsif and that we should now restore the 
Trial Cpurt*s decree so far as these Jteins 
are concerned. But some of tfie reporif<- 
decisions relied on. by the Subordinate JudgA 
and some quoted in the arguments in this 
Court remain to be noticed. 

The judgment in kdntasami 
V.' Bagirathi ArntnaHi) is a very shJIt;. 
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one. The leciinec^ J.udges do not 
say that the sale was a nullity, 
but they set it aside oa the ground that 
the further process of sale could not legally 
issue without some representative of the 
deceased judgment- debtor being on the 
record. In revision they reversed the 
order of a Subordinate Court which con- 
firmed a snle under section 312 of the old 
Code (O. XXI, r. 92 of the present Code). 
It is not clear from the report whether 
tae order for sale was passed behind the 
back of the legal representatives. II that 
Was the case, tdey natorrlly objected under 
section 311 to its legality. 

Biyyakka v. Fakir a {?) is an authority 
for the proposition that if a jadgment- 
deotor dies beti^een an order for posses- 
sion being made under section 31S, Civil 
Procediue Code (no’.v O. XXI, r. 95) 
and being eiiecutecl, there is no necessity 
to bring his legal representati\ es on record 
between that date and the date of executing 
the or<ler.^ This supports the view that 
I have takexi, the difierence being only 
ill the u tture of the decree to be execute.!. 

In KHsknayya v. Unnissa (2) 

the omission to bring legal representatives 
01 the record is treated not as making 
the s.de v.iia, but as being a material irreg- 
ularity, wui--h the learned judges say 
must access irily cause substautiil injury* 
to the legal lepiesent.iti^^es (why tl;is is 
.iecessity U r.ol made clearj. 

I , N any ana Kothin v. Kalianasuniaram 
Fillii (6) the Co ifii matio 1 of a sale without 
notice to a juag meat- debtor who had been 
decloreu i.is in i, after t ie decree and before 
the sJe, is tre..tec1 ..s an incgnlnity bat 
not a& m Jii ig tue sale vuiii. ( - (Foveii 
V. Ad^inidfUor •Goner il of Bengal (3} 
Boddam,J t epeats the fallacy about the sale 
of a aeadmaii's proper!}'’ passing no rights 
to the pu chaser but in the result, the sale 
was not treated as a nullity, but it was set 
asiJe in revision of an or der passed in exe- 
cution. Somandun Karkat Edathil Raya- 
appan Nambi.ir v. Malikandi Aketh 
Maym (g) follow^ Ramasam Ayyangar 
V. Bag rathi Amwjtl (i) and Groves v. 
Admin htfOtor^Genetdl cj Bengal (3) and 
attempts to distinguish Malkarjun v. 


CASES. 49 

^arhari (y) as being a case of a bona fine 
purchaser. It is not clear whether there 
was an order for sale made in this caae, 
without notice to the legal rexjresentatia’'es 
of the deceased mortgagor. If an order ot 
Court wa.s made with such notice to the 
party concerned, the aecision may be 
right. 

Sheo Prasad v. Hira Lai (9) the judgnlent 
of a Full Bench of five Judges (one dissent- 
ing) dissents from Ramasami Ayyangaf v. 
Bagirathi Ammal (i) and refutes the theory 
that the death of a judgment-debtor would 
cause an attachment to abate or make it 
necessary for a judgment-creditor to take 
steps to keep tfie attachment alive. The 
observations of Edge, C. J., at page 446 
are very pertinent to the present case. He 
says: " I do not find in the Code of Civil 
Procedure any provision requiring notice to 
be given personally to a judgment-debtor, 
or his legal representative, of a sale of 
property under attachment. To 
hold otherwise would be to impose 
upon the purchaser at an execution sale 
under a decree, the necessity of ascertaining 
before he paid the purchase-money whether 
the judgment-debtor was alive at the 
actual moment when the sale took place, 
or the risk of losing the purchase-money 
which he paid and the property in respect 
of the purchase of which that money 
was paid, and would in any event 
render it difficult for such a purchaser 
to maintain his title under his sale certi- 
ficate if subsequently challenged by the 
legal representative of the deceased judg- 
ment-debtor. the exact date of whose death 
it might be impossible for the purchaser 
to ascertain or prove.*' 

In Aba v. Dhondu Bai (lo) one of the 
learned Judges (Jardine, J.) followed 
Sheo Prasad v. Hira Lai (9) and 
the other (Eanade, J.) prefers the 
Madras view. This was prior to the Privy 
Council decision in Malkarjun v. Narhari 
(7) which settled the question. 

Gopal Chunder Y. Ctunamoni Dasi {xi) 
treats the issue of a notice to the legal re- 


(9) 12 A. 4401 A. W. N. (1890) I03J 6 ind. D«c. 
(sr. s.) io2d. 

(!•>) 19 B. 278? 10 led. Dec. (N. s.) 187* 

(II J 20 C. 370s 10 Ind* Dec. <n, a.) 251. 


(Sj 12 H. 2iij 4 Ittd* Dec {n. $.) 497. 
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presentatiye of a deceased judgment-debtor 
as a condition precedent to the issue of a 
warrant , of execution. This is the view 
about jurisdiction in execution matters 
which the Privy Council condemn as being 
calculated to introduce great confusion 
into the administration of the law. 

Premmoyi Choudhurani v. Preonaih Dhur 
(iz) follows Sheo Prasad v. Hira Lai (g). 
The learned Judges observe that the 
omission to place on the record the heir 
of a judgment-debtor who died during 
the course of execution did not vitiate the 
sale but was at most an irregularity. 

In Khiarajmal v. Daim (13) there was 
a sale of the estate of a deceased man, 
which estate was not represented in the 
suit itself. This made the sale of property 
witiiout jurisdiction and null and void. 
Tnis is not a.i authority cn the legal con- 
sequences of failure to get representation 
of a deceased judgment- debtor’s estate 
in^ execution, but it belongs to t!ie first 
class of cases described in Malkarjun 
v: Nathari (7) where a defendant does not 
come under the jurisdiction of the Court 
that tries the suit and passes the decree. 

Bepin^Behari Bera v. Shastn Bhushan 
is another case that follows 
Sheo-Prasadv. Him Lai (9) and Malkarjun 
V. Narhari (7). A sale held when the Court 
was -aware of the death of one of the judg- 
m3nt-debtors was treated not as a nullity 
but as voidable at the instance of the per- 
sons affected. It again was followed in Jaga- 
dish BhaUacharjee v. Rama Sundari Dasya 
(15) where the judgment- debtor died after 
attachment but before the sale and the sale 
held without his legal representative being 
brought on the record was held to be not 
necessarily invalid but open to attack on 
the ground of irregularity. 

In Ruhini Nandan Ghose v. Rajendra 
Nath Ghose (16) the principal defendant 


(12) 23 C. 636: 21 Ind. Dec. (n. S) 423. 

(13) 32 C. 296; 2 A. D. J, 71; I C. h. J. 584; 

7 Bom. If. R. i; Q C. W. N. 201; 32 I A. 23^ 

8 Sar. P. C. J. 734 (P. C). 

^14) 22 Ind Cas. 95; 18 C. W. N. 766,* 18 C. . 
J. 6^8; 

(t5) 51 Ind. Ca.-?, 972; 23 C. W. N. 6o8; 29 C. 
6]! IjOd Cas. .291, 


died before the preliminary decree ' Was 
made absolute in a mortgage suit a^id his 
legal representative was not brought on 
the record. The Ugh Court observed that 
the -Executing Court had no jurisdiction 
to sell the property and the decree or sale 
would be a nullity as against persons who 
were not properly represented, and might be 
disregarded. The want of jurisdiction here 
was in the Court that tried the suit, not 
in the Executing Court and, therefore, it 
was a redical defect like it was in Khiardj- 
mal V. Bairn (13). 

These decisions show that, apart from 
the Privy Council decision in Malkarjun 
V. Narhari (yj, the balance of authority is 
in favour of the view taken in Sheo Prasad 
V. Hira Lai (9) and against that in Rama- 
sami Ayyangar v. Bagirathi Ammal (i), 
Soniandan Kafkat Edathil Rayarappan Nam- 
hiar v. Malikandi Aketh Mayan (4) and 
Raghunathamami Iyengar v. Gopauy Rao 

As regards items Nos. i to 8, excluding 
item No, 5 which was found by the District 
Munsif to belong to the second defendant, 
the Subordi^iate Judge found that the sale 
of these items was not for a proper price 
and that out of the sale price of Rs. i,74o 
only Rs. 1,000 was received for purposes 
binding on the estate. I do not think that 
the sales should be revised long after they 
have taken place on a mere estirna-te as to 
what price the propety sold ought to have 
fetched. The mortgages on itepms Nos. 
2, 3, 6 and 7 were usufructuary and there 
was no necessity to sell ite^s Nos, i, 4, 
5 and 8 which were not encumbered in 
order to discharge usufructuary mortgages. 

When the mortgagee gets the usufruct 
of the land in lieu, of interest the debt 
does not by lapse of time become an 
increased burden on the land, but if such 
mortgaged propert.v is sold outright the 
reversioners are deprived of the chance 
of redeeming it. The sale of these items 
was evidently neither a piudent nor a 
bona pde transaction. The^ second appeal 
is dispiissed as regards thjis part of the 
claijm. Each side will pay and receive 
Ijroportionate costs throughout. The 

memorandum of objections Is not 

pressed and is dhpiissed with costs, 
KrisbttftQj J.— This second appe?il arises 
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from a suit brought by a reversioner to have 
it declared that certain alienations of prop- 
erties of one Muruga Plllai, the last male 
owner after his death, are not binding on 
the reversioner. One of the sales so chal- 
lenged is a Court-sale of items Nos. 9 to ii, 
in execution of a aecree obtained against 
Muruga Pillai. These items had been 
attached in execution of that decree, and 
ordered to be sold by the Court and the 
proclamation for sale had been also issued 
during the lifetijme of Muruga Pillai. 
Muruga Pillai seems to have died sometime 
thereafter and just before the auction-sale 
actually took place; and no one had been 
added to the record as his legal represen- 
tative. His widow, the first defendant, was 
the proper party to be so added. The 
second defendant who, though a reversioner 
himself, was not a party to that decree 
purchased the properties in Court- auction 
and he claims to be a bona fide purchaser 
for value and that claim has not been dis- 
placed by any finaing of the lower Appellate 
Court. No applications under rr. 89, 90 
or 91 of O. XXI, Civil Procedure Code, 
having been made the sale was in due course 
confirpied under r. 92 and a sale certificate 
issued to the second defendant. The legal 
representative, the widow, has never 
challenged the vali iity of the sale but the 
reversioner, the plaintiff, contends that the 
sale was a nullity and was void because 
at the time it took place the estate was 
not represented by any one on the record. 
The Subordinate Judge has upheld his coh- 
tention and declared the sale void f o owing 
Ramammi Ayyangar v. Bagirathi Ammal 
(1) , Krishnayya v. Unmssa Begam (2) . Groves 
v. Administrator 'General of Bengal (3) and 
Somandan Karkai Edathil Rayarapfan Nam- 
hiar V. Malikandi Aketh Mayan (4). It 
may be mentioned that there is^ further 
a recent ruling of a Bench of this Court 
in Ragkunathaswami Iyengar v. Gopauj 
R<^o (5) in support of his view wh^re it was 
held that ‘'a sale in execution carried out 
against a dead person or no person is void 
and should be regarded as a nullity and has 
not to be set aside/* 

This extreme view introduces a most 
serious uncertainty into Court-sales and 
will tend to further dissuade bidders from 
coming forward in Court-auctions, a result 
to be avoided, if po sible. As pointed out 


by niy learned brother, it does nbt seem to 
be in accord with the principles laid down 
by the Privy Council in Malkarjun v. 
Narhari (7) and we must, of course, follow 
the former in preference to the decisions of 
our own Court. In Ragkunathaswami 
Iyengar v. Gopauj Rap (5) Ramesam. 
J., has tried to distinguish this case by 
confining its efrect to its own facts; the 
principles laid down in that case do not, 
however, seem to me to be affected by the 
particular facts here. Their Lordships say 
that, “If the Court took proceedings wholly 
without jurisdiction the plaint ffs (the 
legal representatives) would remain un- 
affected by thekn . . . but a decree had been 
made, and partially, though to a minute 
extent, executed against Nagappa fthe 
original debtor) : and his estate was liable 
to make good the balance. To enfone 
this liability was within the jurisdic* 
tion of the Court. “ Then they goon 
to distinguish the case of Baswantapa v. 
Ranu (17) on the ground that the decree 
there was itself a nullity. They say 
that in that case “ neither the debtor 
nor his estate was ever made subject to 
the decree . . . tixe liability was never estab- 
lished, and the process of execution had 
nothing to rest upon,** and they point out 
t hat, “it is a different matter when the Court 
has by its decree established the debtor *s 
liability and is in the process of working 
it out against the estate. ** The case 
of Khiarajmal v. Daim (13) relied on by 
Ramesam, J., in Raghunathaswami Iyengar 
V. Gopauj Rao (5). above cited, is a similar 
case where the dec ee was itself voiil. 
Tiieir Lordships proceed to say in Malkar- 
jun s case (7) that, “it was necessary for 
the plaintiffs to set aside the sale and that 
the omission to serve notice on the proper 
legal representative was a serious irregu- 
larity, *’ Now, under O. XXI, r. 22, Civil 
Procedure Code, a proviso has^ been added 
enabling the Court in certain circumstances 
to dispense with such notice so that even 
the non-service of notice may not always 
be an irregularity. 1 1 is clear from Mcdkar- 
jun*s case (7) that when the Court has 
jurisdiction its sale cannot be treated as a 
nullity but can only be set a side if at all for 
irrguHrity. lam inclined to agree witbths 

, ‘ ( 17 ) 9 B, 5 3}ec, (n, s.) 
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view of Mahmid, J.. in the Pull Bench 
case in Sheo Prasad v. Hira Lai (9) thc-t 
failure to add the legal representative 
of a deceased judgment- debtor is only an 
irregularity and that to set aside a sale 
on the ground of irregularity, it must be 
shown that it has led to substantial loss 
or injury otherwise the sale must be sup- 
portei, mDre espejially when the purchaser 
is a hon% fide purchaser for value, I am 
unable to adopt tac view in Krishnayya 
V. Unissa Bsgam (3)tiat the failure to add 
the legal representative to the record ^ is 
a material irregularity which necessarily 
leads to substantial injury. Such injury 
must be proved whetaer the sale is sought 
to be set aside by an application under 
O. XXr, r. 90 or by suit. 

That the failure to add the legal repre- 
sentative of a deceased jugment-debtor to 
the record after attachment is only an irregu- 
larity is the view accepted by .the other 
High Courts and the weight of authority, 
as my learned brother, who has dealt with 
the authorities cited at length, points out, 
is in favour of tuatview. I should have, 
however, in view of the Madras cases cited 
referred tiie point to a Pull Bench but the 
ruling of tie Pdvy Co\ix]id[in Malkarjun 
V. Nirhari (y) renders it unnecessary to 
do so. 

Pjow. in the case before us though the 
suit has been brought within one year 
as proviled in. Art. 12 it has noth n es- 
tab’ished that any substa .tiul iix] .ry uas 
been caused by the failure to add t..e wi^ow 
to the execution record. As already stated, 
she does not dispute, and she has never 
disputed, the validity of the sah nor has 
she asserted that not being aaaea to the 
record she has been injured by iosing 
any opportunity that she otherwise 
would have had for getting the sale 
set aside. Eor the above reasons, I at^ee 
.with my earned brother that the decree of 
the Saboiuinate Judge must be reversed 
and that ol the Diotrijt Munsif restored 
witu regard to items Nos. 9 to ii. „ 

The next question is as regards items 
Nos* 1, 2, 3, 4, 6, 7 and half of item No. 8. 
These items were sold by the widow to the 
se<:ond defendant for Rs. 1,000, 1^.875 weie - 
due under a usufructuary mortgage by 
Murtiga Pillai himself on items Nos. 2, 3,, 


6, aad 7 and Rs. 125 were required for first 
defendant's maintenance. The Subordinate 
Judge finds that the consideration of 
Rs. 1,000 is binding on the estate. But he 
holds that the sale was fraudulent as it was 
for an inadequate price, the properties being 
worth at least Rs. 1,740 at the time of the 
sale and as it was made by the widow v^ry 
shortly after her husband's death and in 
favour of her brother’s brother-in-law, the 
sec Jill defendant. There was no real neces- 
sity to sell all the seven items to pay off a 
usufructuary mortgage on only f ur of them. 
I think, therefore, that the Suboruinate 
Judge was right in setting aside the sale as 
fraudulent and giving the second defendant 
a charge for Rs. 1,000 on the properties. 
It was not argued that the sale should be 
upheld as the whole of the consideration 
for it under the sale-deed had been found 
to be for purposes binding on the estate 
but it was only contended that the purchaser 
should be allowed to pay Rs. 740 more, 
the deficiency in the price of the reversioners 
and the sale should thereupon be affirmed. 
I do not think that that can be done as the 
sale is shown to be a fraudulent one ; this 
is not the case of a sale, being a proper sale, 
where a small portion of the consideration 
is shown to have been not binding on , the 
reversioners. 

I agree in dismissing the second appeal 
as regards these ite.*is and to the order of 
costs proposed by my learned br -ther 
and also to tae ciismis al of tuemermoran- 
dum of objections with costs. 

Appeal dismissed) 

V. N. v. Decree varied 

z. K. 
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PATNA HIGH COURT. 

Apprai, from appeixatr Decree no. 1014 
OP 1921 
July 18, 1923. 

Present: — Mr. Justice Kulwant Sabay and 
Mr. Justice Boster. 

DEBElSiDRA KUMAR and another — 
Dependants— Appeeeants 
versus 

The FYZABAD BAnK, Ltd.— Peaintipp 
—Respondent. 

Hindu LaW’—Faiher*s debts — Son's pious duty 
to pay, when arises. 

The pious obligation of a Hindu son 
to pay ids father’s debt exists during the life- 
time of the father and does not arise only in 
the event of the death of the father. 

Hunoomanpersaud Panday v. Musammat Babooee 
Munra§ Koonweree, 6 M. I. A. 393 at p. 421; i8 
W. R. 81 «; Sevestre 253«; 2 Suth. P. C. J. 29; 

I Sar. P. C. J. 552; 19 E. R. 147 (P. C.) and Nanomi 
Babuasin v. Modhun Mohun, 13 C. 21; 13 I. A. 
i; 10 Ind. Jur. 151; 4 Sar. P. C. J. 682; 6 Ind. 
Dec. (n. s.) 510 (P. C.), followed. 

Sahu Ram Chandra v. Bhup Singh, 39 Ind, 
Cas. 280; 39 A. 437; 21 C, W. N. 698; I P. D. W. 
557; X5 A. L. J. 437; 19 Bom. D. R. 498; 26 C. D. 
J. i; 33 M. L. J. 14; (1917) M. W. N. 439; 22 M. 

D. T. 22; 6 E. W. 213; 44 I. A. 126 (P. C.) and 
Chet Ram v. Ram Singh, 67 Ind. Cas. 569; 44 
A. 368; 3 P. L. T 363; 31 M. E. T. 50; 43 M. E 
J. 98; 16 E. W. 89; (1922) M. W. N. 455; 4 TJ. P. 

E. R. (P. C.) 64; (1922) A. I. R. (P. C.) 247; 3 P. 
E. R. 1922; 24 Bom, E. R. 1231; 27 C. W. 
N. 150; 49 I. A 228; 21 A. E, J. 1 14; 37 0 . E. J. 
79 (P. C.), discussed. 

Appeal from a decision of the Subord- 
inate Judge, Arrab, dated the nth March 
1921, moLiifying lhat of the Additional 
H'Jnsif, Arral], dated the 31st January 
1920. 

Messrs. N. C, Sinlia and N. G. Ghosc, 
for the Appellants. 

Mr. ShwcsJnmr Dayal fer Mr. Sambhu 
Satan, for the Respondents. 

JUDGMENT. 

Kttlwant Sahay, J.--This is an appeal 
on behalf of defendants Nos. 3 and 4 who 
are the minor sons of defendant I'^o. 1 
against the decree of the Subordinate 3 urge 
of Arrah, modifying the decree of the Ad- 
ditional Muusif. The suit was brought 
by the respondent lor recovery of a sum 
of money founl ^tie on an adjustment of 
account from the defendant No. i. The 
'learned Munsif made a decree against 


CASES. 

, ETD., 

the defendant No. 1 alone and dismissed 
the snit^ n..« against the other defendants. 
The p aintiff preferred an appeal before 
the Subordinate Judge and the learned 
Subordinate Judge has modified the decree 
to thii extent that he has passed a decree 
in favour pf the plaintiff not only as agaihst, 
the defendant No. i, but al«o as against 
his minor sons (defendants Nos. 3 and 4). 

The only point raised in , this appeal 
15 , tluit the minor sons of the defendant 
No. I are not liable in the lifetime of their 
father. It has been found by both the 
Courts below that the minor defendants 
were jednt with tlie defendant No. i, and 
forinj, members of a joint family. It 
law ;ils() been found that the sumh advanced 
to ti.e defendant No. i by the plaintiff 
were not required for legal and ji^tifjicg 
necessities of the joint fami'y £,nd that 
there was no proper enqiiirv by the plaintiff 
before making the advances. T1 e learned 
Munsif further found that the defendant 
No. I was a mau of immoral habits, but 
Ihere i> no finding that the debt in ques- 
tion was incurred for immoral purposes. 

Now, the facts found being that the debts 
were Hot incurred for legal and justifying 
necessities of the joint family .or for the 
benefit of the defendants Ncs. 3 and 4, 
and it also not be ins found that the debts 
were incurred for immoral purposes, the 
learned Subordinate Ji^cge has held that the 
minor sons of ti e aefenaant No. i were 
bound to satisfy their father's debt on the 
theory of the pious ob.igation of the sons 
to pay their father's cebt. He has accord- 
ingly made a decree as against the defend^ 
ants Nos. 3 and 4 and has limited their 
liability to the exte t of the co-parcenary 
property of the joint family. 

It has been argued b^' the learned Vakil 
for the appellants that the learned 
Subordinate Judge was wrong in making 
the sons liable during their father’s life- 
time on the theory of the pious obligation 
of the sons. He couteiids that the ques- 
tion is settled by the Privy Council iji 
the case of Sahu Ram Chandra -v. .Bhup 
Sinph (i) and the later case of Chet Ram 

(i) 39 Ind. Cas. 280; 39 A. 437; 21. C. W. N,- 
P98J I P. E. W. 557J 15 A. E. J. 437; 19 Bmn, 
E. R. 498; 26 C. E. J. i; 33 M. E. J. 14; (1917) 
M. W. N, 439; «2 M. E. T. 22J 6 E. W. 213; 44 
I. A. i«6 (P. C), * 
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V. Ram Singh (2), On the other hand, 
it has been contended by the learned Vahil' 
for the respondent that these decisions of 
the Privy Council do not settle the law 
on the subject, that their Lordships' ob- 
servations on the question of the pious 
obligation of the son to pay his father's 
debt in the lifetime of his father were 
obiter dicta and their Lordships did 
not mean to lay down definite proposi- 
tions of law contrary to what has been 
the settled law in this country for nearly 
half a century. In my opinion, the con- 
tention of the learned Vakil for the re- 
spondent is correct. 

Ill the case of Girdharee Loll v. Kantoo 
Lull (3) their Lordships of the Privy 
Council laid down the proposition that 
ancestral property in the hands of a son 
is liable to be seized and sold for payment 
of his father's debt under the pious obliga- 
tion of the son to pay his father's debt, un- 
less the debt is illegal or has been contract- 
ed for an immoral purpose. This was in 
the year 1874 and their Lordships rely 
on the observations of Lord Justice Knight- 
Bruce in the case of Uunoomanpersaud 
Panday v. Musammai Baboo ee Muntaj 
Koonwereo (4), where the rule is thus stated 
by the learned Lord Justice: Unless the 

debt was of such a nature that it was not the 
auty of the son to pay it, the discharge 
of it, even though it ttd . ncestral 
estates, would still he an act of pious duty 
in the son. By the Hindu Law the free- 
dom of the son from the obligation to 
discharge the father's debt, has respect 
to the nature of the debt and not to the 
nature of the estate, whether ancestral 
or acquired by the creator of the debt " 
This principle was re-affirmed by their 
Lordships of the Privy Council in tiie case 


(2) 67 Ind. Cas. 569; 44 A. 368; 3 P. T. ^ 

31 M. L T. 50: 43 M, L. J. 98: 16 L. W. 89; (I? 
M. W. >r. 455; 4 U. P. I,. R. (P. C.) 64; ig 

A. I. R. (P. C.) 247; 3 P. I,. R. 1922; 

Rom; L. R. 1231; 27 C. W. N. 150; 49 I. A. 2 
9t A. L. J. 1141 37 C. h. J. 79 (P. C.). 

(3) 22 W. R. 56; r I. A. 321; 14 B. It. R. (p. 

1871 3 Sar. P. C J. 380 (P. C.). 

(4) 6 M. I. A. 393 at p. 421; i8 W. R. 8 

assfij 2 Suth. P. C, L 2m i 8ar. P. 
• 5 J 2 t 19 147 C.)» 


of NafionH Babtumn v Modhun Mohun 

(5). Now, these decisions have always 
been followed by all the Coutts in India 
and no distinction has ever been made 
that the pious obligation of the son to pay 
his father's debt arises only in the event 
of the death of the father. In the case 
of Sripat Singh Dugar v. Prodyot Knntar 
Tagore (6), wdiicli was decided in 19^ b, 
the Ivord Chancellor delivering the judg- 
ment of their Lord si ip s of the Judicial 
Committee observes as follows : " The 
grounds for that action were these; The 
property in question was joint property 
governed by the Mitakshara Law. By that 
law a judgment against the father of the 
famjly cannot be executed against the 
whole of the Mitakshara property, if the 
debt in respect of which the judgment 
has been obtained was a debt incurred 
for illegal or immoral purj)oses. In every 
other event it is open to the execution 
creditor to sell the whole of the estate in 
satisfaction of the judgment obtained against 
the father alone " These observation^ were 
made in connection with the claim of the 
son in a joint Mitakshara family to re- 
cover possession of his interest in the joint 
family property sold in execution of a decree 
on a simple money-debt incurred by the 
father and had evidently proceeded on 
the pious obligation of the son to pay the 
father's debt. 

The question is, whether the law so 
established has been upset by their Lord- 
ships in the case of Sahu Ram Chandra 
V. Bhup Singh (1) and the case of Chet 
Ram V. Ram Singh (?) 

In my opinion, their Lordships never 
intended to do so. In Sahu Ram Chandra’s 
( I) their Lordships proceeded to settle 
the conflict of decisions on the question 
of the validity of the alienation of the 
ancestral joint property for an antecedent 


(5) 13 C. 21; 13 I. A. i; 10 Ind. Jut. 151? 4 
Sar. P. C. J. 682; 6 Ind. Dec. (n. s.) 510 (P. C). 

(6) 39 Ind. Cas. 252; 44 C. 524; 32 M. D, J. 
133; 15 A. Iv. J. 147; (1917) M.W.N. 193; 21 C. 
W. N. 442i£ 25 ClLlJ. 220} 2I|K. L. T. 222} 19 

BoiHt L# R* 292} 44 ^ ^ 
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debt of the father, and the long series . 
of decisions on the question of the piouS 
obligation of the son to pay the father's 
debt was never considered by their Lord- 
ships TJnless there is a more definite 
pronouncement of their Lordships on this 
point, I am not prepared to say that their 
Lordships intended to overrule this long 
series ot decisions on this point TJie case 
of Sahu Ram Chandra v. Bhu^ Singh 
(i) has been considered by the Indian 
Courts in a number of cases, and 

1 need only refer to the observations 
of their Lordships of tlie Madras High Court 
in the case of Vinjanampati Peda Ven- 
kanna v. Vadlamannati Srcenhfasa Dcek- 
shatulu (7), where their Lordships deal 
exhaustively with this subject. I may also 
refer to the discussion of Sahu Ram Cha)>d- 
rd's case (i) in the case of Hanmant Kashi- 
nath Joshi v. Ganesh Annaji Ptijari (8). 
In the case of Chet Ram v. Ram Singh (2) 
the question for con;:ideration of their 
Lordships was ])ractico.lly the same as that 
in Sahi>c Ram Chandra's oa^e (1), name]}, 
the question of antecedent debt, and the 
bbservations made by their Lordships in 
this case as regards the pious obligations 
bf th^; sons cr grandsons to pay the debts 
of their father or grandfather stand on 
the same footing as their Lordsl ips' ob- 
servations in that respect in the case of 
Sahu Rant Chandra v. Bhup Singh ii). 

1 am, therefore, of opinion, that the 
question has been correctly decided by the 
learned Suboidinate Judge and this appeal 
inust be dismissed with costs 

Foster, J.— I agree. 

- W. c. A. ' Appeal dismissed 


(7) 43 Ind. Cas. 225; 41 M. 136; 22 M. L. T. 
334; 33 M. L. J. 519; 6 L. W. 649; (1918) M. W. 
N. 55 - 

(8) 51 lad. Cas. 612; 43 B. 612; 21 Bom. L. 
435 - 


CALCUTTA HIGH COUET* 

Appeals from Appeee.w: Decrees Nos. .^4 
AND ^ 15 OF 1921. 

March 14, 1923. 

Present: — Mr. Justice Walmsley and Mr, 
Justice B. B. Ghose. 

BARADA PRASAD BANKRJKE and 
ANOTHER— Defendants’— APPET.EANTS 
%'crsus 

BHUPENDRa NATH MUKHERJEE— 
Peaintiff — respondents. 

Landlord and tenant — Tenant at ‘ fixed ren 
— Permanent tenancy — Excavations by tenant— 
Suit for dama:>es by landlord — Injunction '/ 

There is noth ng in the law which prevents 
tenants having i^ermanent heritable rights at 
a fixed rent from using the land of the 
tenancy in any manner they th nk fit so long as 
there is no risk to the right of the landlord to rc- 
cove the rent payable and, unless there are 
any reservations, the landlord has no right 
in the case of such tenures other than the right 
to receive the stipulated rent. 

A tenant holding permanently at a fi:^cd rent 
made excavations on the lands of the tenancy 
for the purpose of making bricks. The landlord 
brought a suit for damages and injunction: 

Held, in the absence of evidence that the 
excavations were such as , would be detrinrental 
to the right of tb e landlord to recover the rent 
payable, the ^ landlord’s claim with respect to, 
damages or injunction was not sustainable. 

Anund Coomar Mookerjeev. Bissenath Banerjee, 
17 W. R. 416 and Girtsh Chandra Chando 
V. Sirish Chandra Das, 9 C. W. N. 255, dis-, 
t nguished . ^ 

Appeals against the decrees of the Sub- 
ordinate Judge, Hoogly, dated September 
18, 1920, modifying the decree of the 
Muiisif, Serampore, ’ dated December 
22, 1919. 

Babu Narendra Kumar Bose for Dr. 
Dwarka Nath Mitter (with him B;ibu Hari 
Char an Bunerjee), for the Appellants. 

Babu Sarat Chandra Roy Chowdhury 
(with him Babu Haradhan Chatter jee), fqr the 
Respcn^lent. 

JUDGMENT. 

Ghose, J. — These tw^o appeals arise out 
of two suits brought by the plaintiff 
against the defeiidants. The principal 
prayer of the plaintiff is thi^^ — ‘ Tlat 
it may be declared that, sate and except 
garkaemi ordinary iicc% jote right to 
terminate at will under the plaintiff ih 
respect of, the land and jama described 
in the Schedule, the defendarits , hav& 
no Tight and power tb make hofe vvS ' ,atid 
excarationE and to manufadtuta 
ip the said ' aiitE ' 
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thus to change the features, of the ^oie 
at^d to alter the character of the tenancy/' 
It is unnecessary to state any of the 
othe prayers of which there is a large 
number, except that the plaintifE claims 
damages for certain excavations made 
the defendants on the lands compiised 
in the tenancies. The Court of first in- 
stance dismissed the suits entirely. Ok 
appeal by the plaintiff, the Subordinate 
Judge had made a partial decree in his 
favour. With regard to Appeal No. 5, 
arising out of one of the suits, his order runs 
thus: *^The plaintift*s suit is decreed in 
terms of prayers ha and hha of the plaint 
and that he do recover from the defei d- 
ants Nos. I to 3 Rs. 6-4-0 as damage and 
that the other prayers be dismissed. So 
far as ha prayer is concerned, the first 
part of the prayer that the defendants 
are gafhaemi tkca tenents- at-will he dis- 
missed, but it will be declared that they 
have no right to make excavations and to 
alter the nature of the tenancy.'* In Appeal 
NP‘ 6 the only relief allowed is this: “The 
plaintiff will get a decoration that the 
defendants have no right to make excava- 
tions for brick-making and that they 
are permanently restrained from 
doing so in future so as to extend the 
excavation;" and the other prayers were 
rejected. The findings of the learned 
Subordinate Judge as to the nature 
of the tenancies are as follows: “ The 
land in Appeal No. 6 is not agricultural. 
It comprises hastu and lagan. The evi- 
dence, So far as it can he traced, leads 
us to a very old date and the rent never 
changed and there were inheritances and 
transfers recognised." From this, he comes 
to the conclusion that it is a tenancy at 
a fixed-rate, although he makes use of 
the words holding at a fixed-rate," The 
result is that it is a permanent tenancy 
not governed by the Bengal Tenancy 
Act. With regard to the other tenancy 
which was the subject of the Appeal No. 5 
before him, he holds that the defendants 
ate permanent tenure-holders. This tenure 
consists of about of Lnd and ti e 

act complained of is that some excava- 
tions have been made for the purpose 
of making bricks on two plots to the ex- 
tent pf about 24 feet into zx feet. The 
Subordinate Judge sayf, ?,* having regard 


to tae circumstance's, I allow only nom- 
inal damage, tnat is, o c fo rth of the 
amount claimed just to vindicate tj.e 
right of the plaintiff." As to the other 
la irt, the Subordinate Judge has fornd 
that there was no mabri 1 altera ticn 
of the land and the excavation was ac- 
quiesced in. The question, therefore, is 
whe'.her the defendants aie entitled to n akc 
t.‘.e excavation complained of, au'. w eth.r 
the plai. tiff is entitled to any camaies. 
Obviously, the provisions of section 23 
of the Bengal Tenancy Act to whici re 
ference w-s made inthecoine ol tre ar- 
gument do not apply. There is nothing 
in the Kw which prevents tenants hav- 
ing permanent heritable rights at 
fixed rent from using the laud in ai y 
manner they think fit so long as th^ re is 
no risk to the right of the landlcrd ti. re- 
cover the rent payable, and, 1 think, 
it is now settled that, unless there arc any 
reservations, the landlord has no right 
in the case of such tenures other than the 
right to receive the stipulated rent. 
There is no actual damage found in these 
cases for which the landlord is ei titled to 
any relief. There does not appeor to 
be any justification for the grcind on 
which tie Subordinate Judge has allowtd 
nominal damages. Reliance has been 
placed on behalf of the respondents 
on tl:e case of Anund Ccomar Moohetpe 
y. Bissonaih Banorjee (i) as sui porting 
the contention that even if a mvharida 
makes an excavation on the land. If 
liable to dumages. But it will be r 
that, in that case, the excavationrA ^ L 
considerable and it was remarked / ^ 
‘ If the landlord wanted to bring a ^ ’j 
for enhancement against the defenc'snf 
on the ground that the \ alue of the produce 
or thattheproductive powers of the land 
had increased, he would find it extremely 
difficult to make cut any case at all in 
consequence of the .soil having been exca- 
vated and taken away by the defendant 
for the purpose of making brkk.*^." Thi t 
case has, therefore, no ajplic; tici t( tj ^ 
circumstances before ns. Tiei,asti tie 
question of injunctiuj , tleie is no fii c n^ 
that anything hasbe^n acne so as to alT^rt 


(f) 17 W. R. 416. 
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the right of the landlord to ob+ain his rent. 
In my judgment th case of Gi ish Chand a 
Chindo^i.Sinsh Chandra Das (2) relied 
on by the Subordinate Judge and 
also by the learned V-iUil for the re* 
sp» ndtnts. is not of any assistfinc* to the 
plaiuti J. In that c. se, it as held that, 
if the ex av.utioiis by the tenants were 
such as would caus<=» the tctal des- 
truction of the property, he might 
hi restrained ^ from making them. H‘ re 
the pmntifl did 1 ot charge the defen dan's 
with any such act ot waste* as could 
be detrimeiital to his interest. Ti e 
ground on which an injunction was asked 
for is that the defei.dants are giirkaetni 
ordinary^ ticca joie tenants whose rights 
are terminable at will and that they have 
no right to use the land ii. the way allejred. 
That has been found against the plaintiff. 
In my opini n, the plaintiff has not 
made out any case for an inj auction. 
The plaintiff is not, therefore, entitled to 
any of the reliefs granted by the 
Subordinate Judge and his suits must 
fail. The appeals ^ are accordingly 
decreed and the suits dismissed wit^ 
costs in all Courts. 

Walmsleyt J. — ^I argee. 

z. K. Appeals allowed. 

(2)9 C.W.N.255. 


LAHORE HIGH COURT. 

SitcoND Civm Appeal Nu. 1229 of 1920. 
March 8, 1923. 

Present: --'M jc, Justice Martineau and 
Mr. Justice Zafar Ali. 

LAD HA SINGH and ot/iErs— 

' Defendants— Appellants 


vsrs us 

MusarnrnatmJKJJM, DK VI— Plaintiff 
and another - Defendant — 
Respondents. • 

FMAenee Act {1 of 1872), s. 90—Documm 
thiftv years old ^Period, how to he teckc ned. 

The period of thirty years mentioned in sectioi 
90 of the Evidence Act must be reckoned, nd 
from the date on which the document is put iutc 
Court, but from the date on which after it haj 
been tendered in evidence, its genuineness become 
the subject of proof, [p. 58. col. x .1 

tii 1« Sj MS 


Second appeal from a decree of the 
District Judge, Lahore, dated the 24th 
February 192 affirming that of the 
Munsif, Fi st Class, Lahore, dated the 12th 
August 19:8. 

Mr. Gobi d Ram, for the Appellants. 

Lala Ganga Ram, for the Respondents. 
JUDGMENT. — ^'ihe first five defendants, 
who live at Atari Saroba, sued Indo and 
her husband, Diwan Chand, for possession 
of a house in that village . The case ended 
in a compromise by which half cf the 
house was given to Ind . Indo’s sister 
has now sued for a declaration that half 
of the house belongs to her, alleging 
that the house was owned by her father 
Kahna, and that dnee his death it has 
been the propeity of hei sister ana her- 
Self. The defendants denied that the 
plaintiff was in possession and pleaded 
that Kahn i was not the ow er of the 
house b .t lived in it with their permi s-ion. 
Ihe Courts^ below have given judgment 
for the ^ plaintiff, finding that she \s in 
possession and that Kahna's ownership is 
proved by two documents, Exhibits P. 3 
and P. 4, which show that defendants 
or their ancestors sold the house to 
him. 

^ No evidence was given as to the execu- 
tion of those documents, but the Coirts 
below have held that their genuineness 
may be presumed under section 90 of the 
Evidence Act as they are more than 3o 
ye'^rs old and were produced from proper 
custody. No objection is taken to the 
admissibility of P. 4, which was executed 
in 187^ but it is contended in second 
appeal that P. 3, which is dated the 
3rd August 1888, is not admissible with- 
out proof as it was produced or* the 19th 
December 1917 less than 30 years after its 
execution. 

Tne learned District Judge has held 
that the period of 30 years mentioned in 
section 90 o? the Evidence Act is to be 
reckoned back from the time when the 
document is in controversy, and this 
view is supported by Minu Sirkar v. 
RhedoynaJhroy (1) where it wis held that 
the period is to be reckoned, not from the 
dite on which the dec tune nt is put into 
Court, but from the date on which after 
the doenmeat has beeu tfudered in evh* 
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denQe, its genuineness becomes the subject 
of proof up to the 12th August 191S, 
when the first Court gave its judgment/ 
the genuineness of P.3 does not appeal 
to have been cgdled in question, and it 
was only when the case came up to the 
Appellate Court that the defendant stock 
the objection that P. 3 had not been 
proved. The learned District Judge is of 
opinion that the period of 30 years should 
be reckoned from the date of his 
predecessor’s order remai ding the case, 
and we think that, at all events, it canno 
be reckoned from a date earlier than the 
12th August 1918 when the Trial Court 
gave its decision. From whichever of 
these dates the period be counted, the 
document is more than thirty years old, 
and we hold, therefore, that proof of its 
execution is not required. 

It is argued that the house to which 
P. 3 relates is not showi to be the one 
in dispute, but this point was not taken 
the grounds of appeal either in this 
Court or in the lower Appellate Court. 

The finding, therefore, that the house 
belonged to Kahna, being supported by 
evidence, cannot be contested, and the 
finding as to the plaintiff's possession is 
also not open to contest. The contention 
that the plaintiff has a third sister and 
cannot sue for more than her own shrre 
has no force, as, in the first place, it does 
not appear to be known whether that 
sister is alive or dead, and, in the second 
place, the suit is not for possession, but 
only for a declaration of the title of the 
plaintiff, with whose rights the defendants 
are seeking to interfere. 

The appeal is dismissed with cosls. 

Z. K, Appeal dismissed. 


PATNA mm COUBT. 

Pbivv Counch, Apfkai. No. 26 of 1923. 
August 10, 1923. 

^Present .’—Sir Dawson Miller, Kt., 
Chief Justice, and Jus lice S^x B. K. 
Mullick, KT. 

B/IRO BAHADUR MAN SINGH-- 
Appucant 
versus 

Maharani NAWI/AKHBATI and anothek 
'—Respondents. 

CMf ProftSwi cm 


(c), Decision," meaning Coari 

tevefsing findings but affirming decision of TiiaJ 
Court, effect of — Combined effect of several f acton 
-^High Court, whether will certify appeal. 

The term “decision” in the last clause oi 
section no. Civil Procedure Code, nieans the 
decree or order passed, and not the reasons give» 
for passing such decree or order, [p. 60, col. 2.] 

Where Qie decree of a Trial Court is afomed on, 
appeal by the High Court, it is not necessary that 
the judgment of affirmance should be based on 
precisely the same reasons as those given by the 
Trial Court. The mere circumstance, therrfore, 
that there are no concurrent findings of fact would 
not remove the case from the last clause of section 
no of the Civil Procedure Code, and so relieve the 
person applying forleave to His Majesty in Coun- 
cil from showing that some substantial question 
of law was involved in the appeal, [p. 60, eol. 2.] 

Where an Appellate Court permits an issue which 
had been given up to be re-ojjened, and allows in 
the a|)pelJate stage further evidence to be taken, 
that in itself is not a ^nfiticiently substantial ques- 
tion of law to entitle aa aj>p]icant to appeal to His 
Majesty in Council, especially where the appli- 
cant was in no way prejudiced by the procedure 
adopted by the Appellate Court, [p. 60. col. 2.] 

Clause (c) of section 109 of the Civil Procedure 
Code imposes no limitation to the cases in which 
a High Court may certify a case as a fit one for 
appeal to His Majesty in Council, but the power 
given by that clause ought to be used very spar* 
mgly. [p. 61, col. 1.] 

Where, in a case (a) the property involved is 
of very large value, (b) the decision of the 
High Court is based upon findings of fact 
which reversed the findings of the Trial Court, 
(c) the evidence upon which the High Court 
acted was not all before the Trial Court, 
and {d) a question of procedure of somewhat 
unusual character is involved, and it is possible 
that a higher Tribunal might take a different 
view in respect thereto: 

Held, that the combined effect of these matters 
was such that the High Court ought to exercise its 
power under section 109 and certify the case as 
a fit one for appeal to His Maje.sty in Council, 
fp. 61, col. 2.] ; 

Application for leave to appeal to Privy 
Council from a decree of the Division 
Bench of the Patna High Court, dated the 
6th April 1923. 

Messrs. S. Ahmad S. C. Mazumdar, 
for the Appellant. 

Mr.P. Dayal, for the Respondents. 

lUDGMBNT. 

MiUer, C. J.— This is an application on 
behalf of the plaintiff in the suit fot 
leave to appeal to His Majesty in Council 
from a decree of a Division Bei:ch of 
this Court, dated the 6th April this year. 
The value of the property which is the 
subject-matter of the suit and^qf,thia^ 
Is stated to be 43 
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The decree appealed from affirmed the 
decision of the Trial Court hut on different 
grounds from those upon which the Trial 
Court’s decision was based. The appli- 
cant contends that the appeal complies 
with the provisions of section iio of the 
Civil Procedure Code, but if this con- 
tention should fail he contends further 
that the case is a fit one for a certifi- 
cate under the provisions of section 109, 
clause (c ) , of the Code. 

The suit was instituted by the plaintiff 
on the 17 til January 1921 for ? declara- 
tion ot his title to, and to obtain pos- 
session of, the estate of the late 
Maharaja Sir Harballabh Narain Singh 
who died in the year 1907 leaving two 
widows Maharani Tarabati and Maharani 
Nawlakhbati but no male issue. On the 
death of the M?haraja his property des- 
cended to his widows who took a Hindu 
widows* estate. The senior Maharani 
Tarabati had a married daughter, 
Padambati, who had two sons Rao 
Bahadur Gobind Singh and Rao Bahadur 
Rudra Partap Singh. The plaintiff is the 
son of Gobind Singh. Shortly after the 
death of the late Maharaja Harballabh 
Narain Singh, the estate was taken over 
by the Court of Wards under the pro- 
visions of the Court of Wards Act 
(Bengal Act IX of 1879) and the 
Maharanis became Wards of Court. The 
two Maharanis are said to have conceived 
the idea of relinquishing the estate in 
favour of one of the two grandsons of 
the senior Maharani but it was pointed 
out to them on behalf of the Court of 
Wards that they could not relinquish 
in favonr of one only of the next male 
reversioners. In the result, on the 18 th 
December 1918, they did execute a deed 
of relinquishment in favonr of both the 
grandsons Gobind Singh and Rudra 
Pratap Singh in equal shares. Sub- 
sequently, when Gobind Singh applied 
for substitution of his name in the Land 
Registration Department together with 
that of his brother, his claim was 
opposed on behalf of the Court of Wards 
and his prayer for registraticn was 
rejected. In October 1919 Gobind Singh 
died leav ng as his heir the plaintiff 
l\ this suit. If the deed of relirquish- 
ment relied upon is a valid and binding 


instrument the interest of the plaintiff’s 
father in the estate became vested at 
the date of the deed in December 1918 
and on his death his son, the plaintiff, 
would succeed to his share in the inherit* 
ance jointly with his uncle Rudra pratap 
Singh. The defendant first party in the 
suit is the surviving Maharani Nawlakh- 
bati, the junior widow of the late 
Maharaja, who was sued through the 
Manager of the estate under the Court of 
Wards. As the plaintiff*s uncle, Rudra 
Pratap Singh, refused to join in the suit, 
he was impleaded as the defendant second 
party. 

Several pleas were raised in defence to 
the suit on behalf of the Manager cl 
the Court of Wards who then represent- 
ed the Maharani Nawlakhbati. It is only 
necessary, however, for present purposes, 
to refer to two of the issues which were 
framed at the trial. Issue No. 3 was, 
‘Wliether the deed of surrender dated 
the i8th December 1918 was executed 
by the Maharanis, widows of Maharaja 
Sir Harballabh Narain Singh Bahadur, 
under misrepresentation, without getting 
any independent advice and without 
knowing or understanding its conr 
tents. Is it legally valid or operative?*' 
Issue No. 5 was, “Is the deed of surreder 
valid, having regard to the provisions of 
section 60 of the Court of Wards Act?" 

It was apparently the case of the 
Maharani that she had no independent 
advice and had no knowledge or under- 
standing of the contents of the document 
when she executed it. Her evidence was 
t'^ken before a Commissioner appointed 
for that purpose and after she had 
made certain , statements with regard 
to this issue the learned Vakil engaged 
by the Court of Wards to represent 
her interest stated to the Conimissioner 
appointed to record the evidence that, 
under instructions from the Couit of 
Wards, he would not press issue No. 3. 
Consequently, she was not cross-examined 
on this issue. After the evidence was 
closed and after the learned Vakil for 
the plaintiff had addressed the Court in 
argument, but before judgment was 
delivered, the estate ceased to be imdet 
the mana^ment of the Court of Wardis 
and Jwas restoied^ to the suivlviug 
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Maharani. Immediately thereafter, having In applying for leave to appeal to 
appointed another Vakil to reprCbent her His Majesty in Council from that decision 
interests in the suit, she applied through the learned Government Advocate on 
him to be allowed to raise the issue behalf of the plaintiff has contended 
which had been sbandoned by the learned that the decree from which he seeks 
Vakil who had previously represented leave to appeal does not affirm the 
her under the instructions of the Court decision of the Couit below within the 
of Wards, and to be allowed to ^ve meaning of section Jio of the Civil 
further evidence upon the matt rs raised Procedure Code and that it is not 
in that issue. The learned Additional necessaiy, theref, re, for him to show that 
Subordinate Judge refused the application t e appeal involves some substantial 
to adduce further evidence and to reopen qi:estiou of law. It is true that there 
thB issue, but in his judgment he are no concurrent fndin^s of fact in the 
considered at great length the questions present case but thit does not, in my 
of fact raised in that issue and decided opinion remove it from the operation 
them in favour of the plaintiff. With of the last clause of section iio. The 
regard to issue No. 5 he decided that decision of the Court below wis a 
the surrender by the Maharanis in favour decision dismissing the suit and the decree 
of their grandsons was invalid by reason which it is now sought to appeal against 
of the provisions of section 6o of the undoubtedly affirmed that decision. It 
Court of Wards Act. He accordingly is unnecessary, in my opinion, that the 
dismissed the suit upon that ground. judgment of affirmance should be bjsed 
The plaintiff appealed to the High upon precisely the same reasons as those 
Court and contended successfully that given by the Court below. The decision 
the deed of relinquishment was not mentioned in that part of the section 
invalid by reason of the provisions of must, I think, mean the decree or order 
section 6o of the Court of Wards Act. passed and not the reasons given for 
He objected to the findings of ^ fact by passing such decree or order, 
the Trial Court upon the thiid issue It was next contended thrt the 
being re-opened in appeal as this point Appell .te Court committed an error of 
had been aband ned during the trial, procedure in permiitting an issue 
The learned Judges before whom the which had been given up to be re-opened 
appeal came considered,^ however, that and in allowing, in the appellate stage, 
they had power in the circumstances to further evidence to he taken sJid that 
consider this issue but, before determining this was in itself a sufficiently substantial 
it, they thought that the appellant should question of law to entitle the applicant 
have an opportunity, if he so desired, to appeal to His Majesty in Comicil, 
to cross-examine the Maharani upon the lam unable to accept the view that 
evidence she- had already given and to a substantial question of law arises in 
call any further evidence he might wish this respect. Having repaid to the 
to adduce upon this point. In the result, peculiar circumstances of this ca‘e, I 
the Maharani was cross-examined think it would have been perfectly 
and further evidence was called by legitimate for the learned Subordinate 

the appellant before the Appellate Judge of the Trial Court to have 

Court. That Court by its judgment granted the defendant's request to be 

found that the Maharani had had allowed to raise the issue which she 

no independent advice and had signed asked to raise at a late stage of the 
the deed of relinquishment without case provided that the other side were 
knowing or understanding its contents, given an opportunity of adducing evidence 
The result was that, although the upon the issue raised and if the C»urt 
A|>pellate Court reversed the findings of of Appeal considered that in the interests 
the 'J rial Court both upon the question of justice this issue ought i ot to be 
of law and upon the question of fact, shut out I think they had power to 
th^ decree of the Trial Court was deal with it having regard to the 
iffitmed and ithe Appeal dismissed^ provisixms of sections i^i end oi 
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the Civil Procedure Code. I cannot see 
that the appellant was prejudiced as 
he was given the opportunity, which he 
availed himself of, of cross-examining the 
Miharani ani of calling further evidence 
upon the issue. 

It was next contended that a question 
of law does arise in this appeal, namely, 
the construction of section 6o of the 
Court of Wards Act. The construction of 
that sec ion, however, is not involved in 
the present appeal as it was construed 
by the Appellate Court in favour of the 
appellant and there is no appeal from 
that part of the decision. Moreover, if 
the appeal must fail unless a finding of 
fact IS first reversed it does not appear to 
me that an appeal in such circumstances 
necessarily involves any question of law 
at all. 

It remains to consider whether this is a 
case which we ought to certify as a fit 
one for appeal under clause (c) of section 
109. No limitation is imposed by that 
clause to the cases in which the Court 
may certify, but at the same time it is a 
power which ought to be used very 
sparingly. The question generally arises 
in cases where the value of the subject- 
matter in appeal is below the statutory 
amount of Rs, 10,000. In such cases it is 
unusual to grant a certificate unless the 
case is one of great general importance 
or involves the interests of a large section 
of the ct)mmunity. But it is perhaps not 
possible, and I do not think it desirable 
to attempt, to lay down any general rule 
which will govern all cases There are, 
however, in my opinion, special features 
in the piesent case which ought, I think, 
to justify us in certifying that this is 
a fit case for appeal under section 109 
clause (c) of the Code. In the first place, 
the value involved in the present case is 
very latge. Secondly, the decision of the 
High Court was bated upon findings of 
fact which reversed the findings of the 
Trial Court. Further, the evidence upon 
which the High Court acted was not all 
before the Trial Court. Again, although, 
in tAf ojpinio4, the question of law 
contended for is not one of substance it 
is a question touching procedure of a 
unusual character and it is 
quite possible that a higher Tribunal 


might take a different view. Although fio 
one of these features alone might be 
sufficient to justify us in acting tmdei 
section 109, I think that in the peculiar 
circumstances of this case the combined 
effect of these matters is 6uch that we 
ought to exercise our power under 
section 109 and certify that the case is 
a fit one for appeal to His Majesty in 
Council under the provisions of claise (c) 
of that section. The applicant is entitled 
to his costs of this application. Hearing 
fee five gold monurs. 

Mullick, J. — I agree. 

w . c. A . AppUca a on gra nt ed . 


BOMBAY HIGH COURT. 

lNSoi.vENcy Petition No. 334 of 
1922. 

July 4, 1922. 

Present: — Mr. Justice Marten. 

In re MANBCKCHAND VIRCHAND 
PATNI. 

Presidency Towns Insolvency Act {III of 
1909), s. 18, applicability of — Commissioner in 
Insolvency, whether can stay insolvency proceedings 
in District Court — District Court, whether subject 
to superintendence of Commissioner— -District 
Judge powers ^f 

Section 18 of the Presidency Towns Insolvency 
Act applies where the Insolvency Court has power 
to stay an ordinary civil suit which may be pending 
at the date of the insolvency against an insolvent. 
It does not relate to some other insolvency pend- 
ing in some other Court of another Province or 
in any of the District Courts of the Presidency, 
[p 62, col. T ] 

A District Court is not subject to the superin- 
tendence of the Commissioner in Insolvency but 
to that of the High Court on its appellate side, 
[p. 62 col 2 ] 

A District Judge has powers of staying insol- 
vency proceedings in his Court similar to those 
which a Single Judge of the High Court has und^r 
section 22 of the Presidency Towns InsolveiKW 
Act in respect of insolvency proceedings pend- 
ing in the High Court, [p. 63, col. l. 

In re Aranvay at Sabhapathy, 21 B; 2971 * if 1 Ind. 
Dec. (n. S.) 201. In the matter of WiUiam Watsoit, 
31 C. 761: 8 C. W. N. 553, referred to. 

Mr. Bramhandkar, for the Insolvent. 

Mr. Bhandarkar, for the Opposing Crt- 
ditor. 

JUDGMENT.— This is an appHcatio$t by 
one Maheckchand /Viichand, an insqlyenf. 
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iiTSt, that the further proceedings in the 
Insolvency Petition j\o. i of 1922 in the 
District Court of i\asik he sta\ed hy 
sending a notice to that Court as provided 
by section 18 of the Presidency Towns 
Insolvency Act, III of 1909; secondly, 
that the Insolvency Petition No. i of 1922 
pending in the Jjistrict Court, Nasik, be 
ordered to be transferred to this Court ; 
thirdly, that the present High Court insol- 
vency petition and the Nasik insolvency 
petition be then consolidated, and, lastly, 
lor such other order as the Court may 
think fit to make. 

The other order that I think ht to make 
is, that this applicc.tion be dismissed cs 
being entirely misconceived . It is ap- 
parenth^ based cn section 18 of the Pred- 
dency Towns Insolvency Act whicli 
runs: — 

'* ^i) The Court may, at any time after 
the making of an order of adjudication, 
stay any suit or other proceeding pending 
against the insolvent before any Judge 
or Judges of ihe Court cr in any other Court 
subject to the superindence of the Court,'' 

, That section, of course, applies to t]\e 
familiar case where the Insolvency Court 
has power to stay, some ordinary civil suit 
which may be pending at the date of the 
insol venc}’' against the insolvent. In my 
opinion it does not relate to some other 
insolvency pending in some other Court 
of another Province or in any of the District 
Courts of our own Presidency. Certainly , 
that other insolvency is not a “ suit " 
pending against the insolvent. JSor in 
my opinion is it an “other proceeding'* 
pending against the insolvent. Such other 
proceeding should, I think, te ejusdem 
generis or analogous to a suit. But, how- 
ever that may be, I am of opinion that the 
District Court is not subject to the superin- 
tendence of the Commissioner in Insol- 
vency, and that, consequent!)^, on that 
ground alone section 18 is not complied 
with . 

V I may also observe that section 22 of 
the Presidency Towns Insol venej’^ Act 
expressly provides for the case where 
other insolvency proceedings are pending 
in any other British Court. Then, if 
the Qourt thinks that the property of the 
debtor can be more convenient!)’' distii- 
bdted J>y such ^ther Court, the Court may 


annul the adjudication or may stay .all 
proceedings^ thereon. Examples of how 
that jurisdication is exercised will be 
found in the cases of In re A ranvayal Sabha- 
pathy (i) and In the matter of William 
Watson (2). In the other wordSi each 
Court can stay its own proceedings, but 
cannot interfere with another Court, un- 
less it has sperintendence over it. 

Then, when one turns to the Provincial 
Insolvency Act, V of 1920, wl'ich is tlie 
latest Act regulating insolvency matters in 
our Province, it is quite clear that appeals 
under that Act lie from the District 
Court to the High Court. In my opinion 
the High Court there means the High Court 
on its appellate side, and does not mean 
the Commissioner in Insolvency. So it is 
the High Court on its appellate side, 
which has superin tcmlence ever the Dis- 
trict Court. 

As far as the ordinary procedure and 
powers of the Judges on the Original Side 
are concerned, the Pull Bench case of Nara- 
van V\ihal v. Jankibai ^3! decides that it 
is not competent for a Single J udge oi the 
High Court, exercising the ordinary original 
civil jurisdiction of the Court, to stay the 
hearing of a suit pending for trial in a 
Subordinate judge *s Court in the Mofussil, 
unless authorised so to do by rule. Mr. 
Justice Macleod in that case was of opinion 
that there was jurisdiction in personam 
to restrain the parties from proceeding 
with such a suit, and the Appellate Court 
in Mulchand Raichand \. Gill & Co. (/}) 
was of the same opinion. But, however 
that may be, that point does not arise 
in the present case. lam not here exer- 
cising any ji.ri^dicticn in personam what- 
ever. 

I thus refer to the Original tide Juris- 
diefion, because this morning Counsel for 
the applicant urged that, under section 5 
of the Provincial Insolvency Act, 1920, 

I had the same powers as if I was sitting 
on the Original iride. But the Pull Beach 
case shows that, even then, I should have 
no power to stay the Nasik proceedings 

(1) 21 B. 297: II Ind. Dec. (n. S.) 201. 

(2) 31 C. 761; 8 C. W. N 553. 

(3) 30 Ind. Cas. 560; 17 Bom, %. R, 655} 39 
B. 604 (F. B.), 

(4) 53 Ind. Cas. 5x8; 21 Bom. li. R. 9631 44 B. 

283* , 
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and much less to transfer them to the 
High Coi^rt. At the time of that argumpt, 
nobody appeared to oppose, but for various 
reasons I stood the matter over till after 
the midday adjournment. Then Mr. Bhan- 
darkar appeared for the opposing creditor, 
and has argued that I have no jurisaiction 
‘to hear the present application at all.^ I 
cannot decide the point of jurisdiction 
without hearing the parties, but having 
done so, my conclusion is that I nave no 
, jurisdiction to grant the present appli- 
cation. 

I should mention one other matter , 
The parties appeared to be greatly moved 
over certain proceedings that have taken 
place in a Nasik civil suit where certain 
property has been realized, and certain 
sums I understand have been set aside 
by the Subordinate Judge pending the 
Nasik insolvency proceedings. It is further 
said that the interim Receivers appointed 
in the Nasik iiisolvenc}" proceedings by 
the Nasik District Judge are entitled 
to these sums so set aside and that they 
ought not to be lost to the general boay 
of creditors. As to that the present High 
Court petition states as follows: — 

“ The petitioners further learns that 
the District Judge of Nasik after he re- 
ceived the letter of the Official Assignee 
has recently passed an order in tlic said 
Insolvency Petition No. i of 1922 that 
the said interim Receivers do vacate their 
office and hand over possession of all 
properties of the petitioners to the 
Official Assignee excepting the sum of 
Rs, 15,005 lying with the Second Class 
Subordinate jud^e of Yeola. And that 
the petitioner furthet learns that the Dis- 
trict Judge of Nasik is going to disnuss 
and dispose of the said Insolvency Petition 
No. I of 1922 pending in his Court against 
the insolvents on 24th June 1922. That 
the petitioner, therefore, submits that im- 
mediate action is urgently required to be 
taken by this Hon'ble Court.*' - 

How far that paragraph is accurate 
I ao not know. But the learned District 
Judge of Nasik has similar powers oi stay- 
ing insolvency proceedings in liis own 
Court, to those which I have under section 
22 of the Presidency Tovms Insolvency 
Act. And it would appear to be a question 
here following, I take it, the decisiens in 
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In re Amnmyal Sahhapathy {1) and In the 
matter of William Watson '2) as to which 
Court this particular insclvenc^^ can be 
more conveniently prosecuted in. The 
assets certainly seem to be very large — • 
nearly three lacs — but I have no materials 
at the present moment before me pointing 
to a conclusion either the one way or the 
other. Nor is there even any application 
before me by Mr. Bhandarkar’s client, 
asking that I should exercise my powers 
under section 22. But if the learned NaJ^ik 
District Jucige, after considering all the 
facts, is of opinion that this matter may 
be more conveniently disposed of in the 
High Court, then I dare say he will exercise 
his powers of staying proceedings. In 
saying this, I am in no way attempting 
to fetter bis discretion, and for two very 
good reasons. Pirst, that it would be 
very improper for me to do so, and , secondly, 
I have not got the facts before me on which 
I could exercise my own discretion. But 
I do say that, as at present advised, I think 
it will be very inconvenient to have two 
sets of insolvency proceedings going on 
together. 

As regards the sum of Rs. 15,005 and 
the position of the interim Receivers, per- 
sonally I do not see any difficulty. The 
Official Assignee will, I take it, intervene 
and get whatever he can subject to such 
orders as may be passed in the iNasilv 
Court. If there are prior persons there 
in the way of interim Receivers, then pre- 
sumably their claims will have to be satis- 
fied first. This is not the first time this 
sort of point has arisen, as will be seen 
on looking at the authorities. I . think 
a little common sense will remove this 
difficulty which the legal gentlemen con- 
cerned in the case appear at the present 
moment to feel. 

My order will be that the present appli- 
cation be dismissed. There will be no 
order as to the costs of Mr. Bhandarkar's 
client. 

R. N. Application dismissed » 
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pas RAJ SAWHUNir V. fray’s motor works. 


LAHORB fliaH COURT. 

CjVIT rev. SION No. 4-8 OF 1922. 

January 6, T 923. 

Present : — Mr Justice Moti Sagar. 

DBS RAJ SAWHU NY— Defendant 
— Petitioner 
Versus 

FRAY’S MOTOR WORKS- Plaintiffs 
— Respondents. 

Interest Act [XXXII of 1839) — Interest, 
whether allowable without notice of demand or agree- 
ment. 

In the absence of an express agreement to pay 
interest, or a written demand or notice that 
interest would be cuargal under the provisions 
of the Interest Act, a claim as to interest cannot 
be entertained. 

Bduljt & Co V. McDonald, 55 PR 1901, 
PiUingham v Captain C. I. Dunn, 20 Ind. Cas. 
194, 8 P. R. 1914: 266 P. L. R. 1913; 235 P. W. R. 
1913* followed. 

Civil revision from a decree of the 
Judge, Cantonment, Small Causes Court, 
Rawalpindi, dated the 22nd April 1922. 

Mi. Mukxnd Lai Puri, for the Petitioner. 

Mr. B. D. Qureshi, for the Respondents. 

JUDGMENT. — The main question for 
determination in this case is whether 
the claim as to interest has be^n rightly 
decreed. Tne &uit was one for the recovery 
of Rs. 106-5-0 due on a traleman’s bill 
witb-Rs. 13-ir-o interest at 6 percent per 
annum. 

The lower Court gave a decree for the 
full aituount claimed with costs and 
against this decision the defendant applies 
for revision to this Court. It is urged on 
his behalf that his vouchers have not 
been produced and that there is no 
evidence on the record on which the 
claim could have been decreed. It is 
further contended ^ that the claim as to 
interest is wholly illegal, and that costs 
should not have been allowed in any 
case. 

In my opinion there is no force in the 
first contention. The plaintiff gave a 
statement on oath in the Court below 
that Rs. 106-50 were due ani also 
produced a copy of his accj mts the 
correctness of wnich was not in any way 
challenged. If the defendant doubted 
the correctness of the the plaint ff*s claim 
it was open to him to have summoned 
the plaintiff with the vouchers as a 
witness in the case, and to have satisfied 
himself whether the amount claimed was 


or was not really due. The lower Court 
believed the statement of the plaintiff, 
and there being no other evtdence to the 
Contrary it uas fully competent to the 
lower Court to deciee the claim on the 
strength of that stateme.^t alone. 

On the question of interest Mr. Puri 
relies^ on tdulji S' Co. v. McD^ndd (i) 
0 adFillinghamv. Captain C. I . Dunn I2) in 
which it has been held that in the absence 
<.*f an express agreement to pay interest 
or a written demand or notice that 
interest would be charged under the 
provisions of ActXXXlIof 1839, the claim 
as to interest cannot be entertained. The 
present case is fully co ered by these 
aut iqrities, and no express agreement to 
pay interest having been alleged and 
there being no evidence that a demand 
was made m accordance with the provisions 
ofActXXXII of 1839, Imu.t hold that 
interest should not have been decreed. 

As to costs, I do not s^eeany reason 
why they should not be allowed on the 
principal sum decreed. Costs generally 
abide the result, and no valid rea on has 
been assigned as to why au exception 
should be made in this case. I allow the 
revision, ani modify the order of the 
lower Court by reducing the decretal 
am a an t from Rs. 120 to 106 5 O only 
with proportionate costs on this sum. 
The rest of the claim for Rs. 13-ii-u is 
dismis ed also with Costs. 

No order as to costs in this Court. 

w. c. A. Revision allowed, 

(1) 55 P. R. 1901. 

(2) 20 Ind. Cas. 194? 8 P. R. 1914; 266 P. Li R. 
1913? 355 P. W. R. 1913. 
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BANi-IDHAR MAUWARI V. INDAR NARAIK SINGH. 


PATNA HIGH COURT, 

Criminai, Revision No. 114 of 1923. 

Ax)-il 6, 1923. 

Pyesenl: — Justice John Biickiiill, Kt. 

JBANvSiDHAR MARWARI -Petitioner 
versus 

INDAR NARAIN vSINGH ani) others 
— Opp^'Site Party. 

Criminal ProceJiue Code{Act V of iSqS), S5. 107. 
14 14$— Dispute with regard io land — Both par- 

ties called upon to show cause — One party subsequent- 
ly rallei upon to show cause why it should not 
he bound over — Procecdinns set aside by District 
Magistrate — Fresh proceedings under s, 145 order- 
ed — Illegality — Irregularity in form without pre- 
judice to party — Interference — Revision, whether 
deny able. 

In many ca.‘''e^ where m o:ders there has been 
irregularity of form but where it appears that 
no harm would be done to the parties, although 
by a wrong metho 1 a right result may have been 
reac'ied, it is undesirable that the High Court 
should exercise its discretionary jurisdiction in 
revision, [p, 66, col. 2 ] 

ITpm a Police report a Magistrat=‘ recorded an 
order under section 144, Cnminal Procedure 
Code, and issued notice to the parties to show 
cause. On the date fixed for hearing proceed- 
ings were drawn agfuns^ one party under 

section 107 of the Code and a date was 

fixed for showing cause why they should 

no. be bound over. This party’ applied to the 
District Magistrate to set aside this order. With- 
out issuing any notice to the other party 
the District Magistrate set aside the preliminary 
order under section 107 and directed that 

proceedings be taken under section 145 
of the Code. Proceedings were taken up according- 
ly and the party applied to the High Court 
in revision: 

Held, that the District: Magistrate had m 
power to set aside the order under section 107 
nor had he any jurisdiction to direct the 
Sub-Divisioual Magistrate to initiate proceedings 
under section 145, [p. 66, col. 2 ] 

Revision fr.nii a '. order oC the District 
Magistrate, Bliagalptir, dated the 23rd 
February 1923. 

Messrs. G. C. Majumdar an I S. G, 
Majumiar, for the Petitioner. 

Toe Assistant Governirent Advocate, for 
the Opposite Party. 

JUDGMENT.—Thib is an application in 
crimntl xe visional jurisdiction. The 
matter is a v^ry simple one. The Sub- 
J> visional Officer of Bhagalpur on the 25th 
January 1923, as the result of the perusal 
of a Police report and under the belief 
tlmt there was an imm nent danger of a 


breach of the peace, made an order 
re.straiuing bjUi part e.s from going upon 
certain lands about which there was 
a dispute between them; this he did under 
the provisions of section 144 of the 
Criminal Procedure Code. He ordered 
that notices should be issued on the parties 
accordingly and that they should show 
cause before him on the 7th February 
last. On the ylh B'ehrnary the 
matter came before him. His order- 
sheet reads: “C^use shown by both parties. 
Draw jDroceedings imder sect on 107, Cri- 
m nal Procedure Code, against second 
party' Fix 26th February 1923 
for showing cause by the second party why 
tliey^ should not be ordered to execute 
a bond of Rs. 200 each to keep the peace 
for the period of one year with a surety 
of like amount." Now, I think that it is 
common ground here that the Sub-Divisional 
Officer seems to have made a mistake. He 
does not cleariy round off or finish the 
proceedings imder section 144 of the Cri- 
mnal Procedure Code which were actually 
before him. Presumably, he intended 
to conclude the proceedings under section 
144, and, after having closed them down, 
to initiate proceedings under section 107; 
but at any rate he passed no order under 
the provisions of section 144. I think 
that I should mention that in coming to 
the conclusion to wliich he did, the Sub- 
Divisional Officer had the advantage 
of seeing the written statements which had 
been filed in response to his notice of the 
25th January by both parties. Now, 
on the 23rd February it would appear that 
the second party, (that is, the respondent 
here) applied, it is said ex parte, to the 
D str ct Mag strata of Bhagalpur to set 
aside the Sub-Divisional Officer's order. 
The District Magistrate on that date aad, 
it is alleged, without any notice having 
been given to the first party, made an order 
Which is the principal subject-matter of the 
application now before this Court, In this 
order, after reciting that he had read the 
records and the Police report and after com- 
menting upon the fact that the Sub-Di.vi- 
s onai Officer did not appear to have masde 
any order absolute under tie provisions , of 
sect on 144 and ass tun ng that it had ibeen 
intended thatthose proceeding# under section 
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144 had been in some fashion or other drop- 
ped, the District Magistiate writes: “The 
pet t oner has questioned the propriety of a 
proceeding under section 107, Criminal 
Procedure Code. The dispute, he says, 
is a dispute concerning land and this is 
adm tted by the Police report on 
which the Magistrate relies. “ He then 
expresses the view that, on the materials 
which were available before him, it could 
hardly be said that the claim which was 

ut forward by the second parts could 

e regarded off-hand as not bona fide 
and, then, makes the following order; 
“This is, therefore, a case in which section 

145 should be applied. Therefore, under 
section 435 of the Criminal Procedure Code 
I set aside the preliminary order under 
section 107. Criminal Pr^-cedure Code, and 
direct that proceedings be taken up under 
section 145, Criminal Procedure Code.*’ 
Now it is admitted here that each part of 
this order is bad. In the first place, baa the 
D strict Magistrate desired to oeal in any 
way with the order which had been made 
by the Sub -Divisional Ofiicer under the 
provisions of section 107 of the Criminal 
Procedure Code, he might possibly 
have referred the matter to this Court 
but he certainly had no power to set aside 
the order which had been mc.de by the 
Sub-Divisional Ofiicer. Ir the second place, 
it is also sim larly admitted that the Dis- 
trcit Magistrate had no jurisdiction to 
direct the Sub-Divisional Ofiicer to take 
proceedings under section 145 of the Cri- 
minal Procedure Code. Now, when the 
D strict Magistrate s order was sent down 
to the Sub-Divisional Ofl&cer, he, obeying 
the directions which had been given to 
him by the District Magistrate, made 
the following order on the 26th February:— 
“Perused District Magistrate's order. Draw 
proceedings under section 145, Criminal 
Procedure Code and fix the i6th 
March 1923. In the meantime the land 
is attached under section 145, clause (4) 
Criminal Procedure Code. Send copy 
of this order to Police for attachment “ 
This sales of errors was brought to the 
Attention of this Court on the 5th March 
and a rule was obtained from MuUick and 
Adami, JJ., all further proceedings being 
stayed pending the hearing of the appli- 


cation. The matter has now come be- 
fore me. 

What has actually taken place is not de- 
fended or excused by the learned Assist- 
ant Government Advocate who appears 
for the opposite party. Indeed, the 
District Magistrate himself, in his reply 
to the communication from this Court 
asking him whether he had any cause to 
show why his order should not be set 
aside, does not, so far as I understand 
his explanation, seem now to contemplate 
that he can justify his having made an 
order of this character. What, however, is 
urged, very sensibly, by the learned Assistant 
Government Advocate is that in many 
cases where in orders there has been irregu- 
larity of form but where it would seem 
on such investigation as is possible in 
this Court, that no harm would be done 
to the parties and that although by a 
wrong method a right result may perhaps 
have been reached; it is undesirable 
that this Court should exercise its 
discretionary jurisdiction in re vis on. 
Whilst I am in full accord with that pro- 
position I must say that in this case I 
think it can hardly be said that it is one 
in which itis not more important to draw 
attention to the series of errors which 
has taken place than to take up the atti- 
tude that formalities have not been ob- 
served which should be condoned. It 
was , I think, quite obvious that the Sub- 
Dj visional Officer ought to have con- 
cluded his investigation under the pro- 
visions of section 144 and at any rate 
to have made some order which would 
indicate what had happened to those 
proceedings which seem to have been left 
by him in the air. It is also equally clear 
that the District Magistrate had neither 
power to question the proceedings which 
had been initiated by the Sub- Divisional 
Officer tmder the provisions of section 107, 
nor to order the Sub-Divisional Officer 
to initiate proceedings under section 145. 
Dastly, as a corllary, it was doubtless irre- 
gular for the Sub-Divisional Officer to have 
drawn up proceed ngs under the provi- 
sions of section 145 simply on the ground 
that he was told so to do by the l^str ct 
Magistrate. I fear that, if such a seriea 
of errors were passed over without comment 
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and the orders which have been wrongly 
made were allowed to stand simply be- 
cause it may possibly be that no harm 
will eventuate to either of the parties as 
a result of such orders, those who have to 
administer the criminal law in subordinate 
capacities might perhaps feel that any 
close adherence to the formalities pre- 
scribed by the Criminal Procedure Code 
is unnecessary. In this case, therefore, 
I feel that a sense of the irregularity of what 
has taken place should be marked by 
setting aside these orders. I direct, there- 
fore, that the order of the District Magis- 
trate of tie 23rd February last and the 
order of the Sub-Divisional Officer of the 
26th January last be set aside. The re- 
sult will be that the Sub-Div.sional Officer 
will be left with the proceedings which were 
commenced by him on the 7th February 
under the provisions of section 107 of the 
Code of Criminal Procedure. In order to 
place his order-sheet upon a proper footing, 
he ought, strictly speaking, to pass some 
order indicating what has happened to 
the proceedings under section 144 which he 
initiated so long ago as the 25th January. 
I wish, however, specifically to mention 
that it does not necessarily follow that 
other proceedings in add tion to or in lieu 
of those taking place under section 107 may 
not also be desirable or even necessary. 
With that, however, I have here nothing 
whatever to do. Whether such steps 
are desirable or necessary must depend 
upon circumstances as they arise. 

K. s. D, & w. C. A, Order accordingly. 


BOMBAY HIOH COURT. 

Fxfih Criminal Sessioks Case No. 4 
OF 1921. 

December 21, 1921. 

Present Justice Fawcett. 
EMPEROR — Prosbcteeor 
versMs 

Bmii SHER MAHOMED and 
others— Accused. 

MEmmi Art (/ of iA-~Amu$4 


charged with belonging to gang of dacoits-^ 
Evidence of offences other than dacoity, admissibility 

of' 

When several persons are charged with belong- 
ing to a gang of persons habitually committing da- 
coity under section 400 of the Penal Code, evi- 
dence of the commission by them of offences 
other than dacoity, being evidence of bad character, 
is inadmissible under section 14 of the Evidence 
Act. tp. 67, col. 2.J 

Public Prosecutor v. Bongiri PotHgadu, t 
Ind. Cas. 307J 32 M. 1791 5 M. E. T. looj 9 Cr. 
E. J. 567, Emperor v. Debendra Pershad, 2 Ind. 
Cas. 601; 36 C. 573 at p. 584; 13 C. W. N. 973; 9 
C. E. J. 610J 10 Or. E. J. 91. Emperor v. Panchu 
Das, 58 Ind. Cas. 9292 47 C. 671 at pp. 692, 6962 
24 C. W. N. 5012 31 C. E. J. 4022 21 Cr. E. J. 
849, relied on. 

Empress v. Naba Kumar Patnaih, l C. W. N* 
146 at p. 150; Bonai v. Empreor, 9 Ind. 
Cas. 555; 38 C.408; 15 C. W. N, 4612 12 Cr. E. J. 
97, Emperor v. Tuharam Mathari, 15 Ihd. Cas. 
8112 14 Bom. E. R. 373 at p. 373; 13 Cr. E. J. 5391 
I Bom. Cr. C. 136, referred to. 

Mr. .S. G. Vclinkar with him Mr. Haji, 
instructed by the Public Prosecutor, for the 
Crown. 

Mr. R, S, Pandit, for Accused Nos. 
4, 22, 23, 24. 

JUDGMENT.— There are twenty-four 
accused persons before the Court charged 
with belonging to a gang of persons associat- 
ed for the purpose of habitually committing 
dacoity under section 400, Indian Penal 
Code. It is sought to prove against one 
or more of these accused that they have 
been previously convicted for the ofience 
of theft, or have been ordered to give 
security for good behaviour on the ground 
of being habitual thieves, etc, under Chapter 
VIII of the Criminal Procedure Code. 
The question is whether evidence of such 
previous convictions or orders is admis- 
sible against them under section 14 of the 
Indian Evidence Act. There is no doubt 
^i) that, in the case of a person accused 
under section 400, Indian Penal Code, 
a previous conviction of dacoity is ad- 
missible under section 14, as held in Empress 
V. Naha Kumar Patnaik (i), and (a) that 
a previous conviction of theft or an order 
to give security on the ground of being 
an habitual thief, is admissible against 
him in a case where he is charged under 
section 401, Indian Penal Code, i. e,, be- 
longing to a gang of persons associated 
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61$ 


INDIAN CASKS; 


BMPfiJtOR V. SBER MAHOMED. 


[1923 


Idf the purpose of habittially comiuitting 
theft or robbery, as held in Bonai v. Em- 
perof{2) sindEmperofy. Tuharam Malhari 
(3). In these two cases such evidence 
clearly falls under section 14 of the Indian 
Evidence Act, as showing a disposition 
on the part of the accused towards the 
particular conduct alleged against himintbe 
charge, namel}^, a habit of committing (i) 
dacoity and ^2) theft. But if in order to 
establish a habit of committing dacoity 
you rely on evidence that the accused 
had previously committed thefts, yon 
no doubt produce evidence which may 
show a disposition towards conduct of a 
similar description to that in question, 
but not of Uie exact description in issue. 
Dacbity is equivalent to (a) theft -f- {b) 
more offenders than four (c) violence and 
elements (h) and ft ) are wanting. A person 
may be a habitual surreptitious night 
thief, but this goes very little way towaros 
showing that he has a disposition towards 
dacoity. It is little, if anything, more 
than evidence of bad character which is 
excluded by section 54 of the Indian Evi- 
dence Act. This lays down the general 
rule that, ordinaril)^, the fact that the ac- 
cusea person has a bad character is irrele- 
vant, and it is only if the evidence now 
sought to be put in falls under section i.:j 
that it escapes this general rule. Ex- 
planation I to section 14 lays down that 
a fact relevant as showing the existence 
of a relevant state of mind must show 
that the state of mind exists, not generalJj^ 
but in r^erence to the particular matter 
in question, and illustrations (0) and (p) 
to the section illustrate what is me.ant 
thereby. If in illustration (p) the word 
''did'' is substituted for the word "said" 

I think it clearly shows that the evidence 
in question is irreleveiit. It will then run 
as fuUows: — 

" A is tried for a crime: 

The fact that he did something indicat- 
ing an intention to commit that particular 
crime, is relevant. 


(It may be noted that there is a mistake 
in repeating this illustration in Ameer 
All's Evidence Act, which has persitled 
even to the last Edition, namel3^ the word 
" relevant " is wrongly given in the last 
clause instead of the word "irrelevant).*' 
In a case like the present the offence 
for which the accused are being tried is 
the particular one of belonging to a gang 
of daccits, and simple theft or bad liveli- 
hood, in which the order for giviig security 
is based on evidence merely that the ac- 
cused habitually commits thefts (as oppos d 
to dacoity and possibly robbery) is not, 
1 think, evidence indicating an. intention 
to commit tlie particular crime of which 
the accused is charged, it at most merely 
indicates a disposition to commit crime 
of a similar class, though I think, it is very 
doubtful whether dacoity must not be 
put in a higher class than theft, so that 
the evidence would not even fall within 
the description mentioned in the last clause 
of illustration (p). Therefore, I think t at 
section 14 does rot permit of this evidence 
being admitted. The authorities also 
.suppoit this view. In Public Prose- 
cutor y. Bonigiri Pottigadu (4) it was held 
that in a case under section 400, Indian 
Penal Code, the evidence of the commission 
of other offences than dacoity is only evi- 
dence of bad character and is inadm ssible 
under section 54 of the Indian Ev deuce 
Act. The remarks in Emperor v. Debendra 
Pershad (5) and in Emperor v. Panchu Das 
(6) support the view I have taken. In 
the last named case even the aissenting 
Judge, Chaudhuri, J., at page 709* says : 

"No doubt, evidence tending to show 
that the accused has been guilty of criminal 
acts other than those covered by the in- 
dictment is not admissible, unless upon 
the issue whether the acts charged against 
the accused were designed or accidental, 
or unless to rebut a defence otherwise 
open to them." 


The fact that he did something indicat- 
ing a general disposition to commit crimes 
of that class, is irrelevant." 

(a) glad, Cae. 5551 38 C. 4081 15 C. W. N. 
481; 13 Cr. D. J. 97* 

(3) 15 Iiii.Cai*8irr f4Bom. L. R, 373 at p. 
jr« 13 Wf ^ h 5391 I Bom. Cr. C. 136. 


W 2 ma.Liw. 307J 32 M.179; 5 M. L.T.iooj 
9 Cr. L. J. 367. 

r 6“*^ J6 C. 573 it p. 384) 13 

N 973; 9 C. L. J., 610; loCr-L. J. 9i. 
( 9 ) 50 Ind. Cti. 939; 47 C. 1671 at pp. 692, 
899; 34 C. W. N.5otj 31 C. t . J. 4021 31 Cr. 

J. 849. 

•Pigi of 47 ^ 
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I hold, therefore, that the proposed 
evideace is iiiadmissible excej t in the case 
waere the accused himself has ?iven evi- 
dence that he has a good character, in 
which case it is admissible under section 

54. 

Order accorJinglw 

w. c. A. 


PATNA HIGH COURT. 

Criminal Revision No. 177 of 1923. 

April 30, 1923. 

Present : — Justice S'r J I n BuckwlI, Kt. 
HAND KIvSHORE MISSAR— PETmo'NER 
versus 

KALIKA MISSIR and others — Opposite 
PartV. 

Criminal Procedure Code {Act V of 1898), ss, 
145, 146, — Property — Joint possession of patties — 
Order of attachment, whether legal. 

Where in a dispute concerning property which 
the Magistrate finds is joint property and in the 
joint possesHon of the parties, he has no jurisdic- 
tion to make an order under section 145, or section 
146 of the Criminal Procedure Code. 

Revision from an order of the Sub- 
Divisional Ofl^cer, Buxar, dated the 19th 
March 1923. 

Mr. G. C. Pal, for the Petitioner. 

Mr. P. Ddyal, for the Opposite Party. 

JUDGMENT.— This was an application 
in crminal revisional jurisdiction. It 
was made on behalf of certain persons 
who were parties to proceedings instituted 
by the Sub Divisior.al Officer of Buxar. 
It is a little di fficult to understand exactly 
what the Sub- Divisional Officer has done. 
It would appear, however, that in the first 
instance, he started proceedings under 
section 107 of the Cade of Criminal Proce- 
dure against both the parties on, the 26th 
January. On the 20th February he appears 
to have ordered the institution of pro- 
ceedings under section 145 and on the 
16th March to have proceeded to hear 
evidence apparently in both proceedings. 
On the 19th Inarch he gave a judg- 
ment wbich appears to be, so far 
as I can gather, a ju<%inent both in 


the proceed ngs started under section 
107 and those started under section 
145. He orders that the proceedings un- 
der section 107 should be dropped and 
that the land should be attached under 
the provisions of section 146. 

Now, it is pointed out by the learned Vakil 
who appears for the applicant that it would 
seem that the Mag strate had no juris- 
diction to make this order, because it would 
seem dear from what the Magistrate him- 
self writes that the property is in the 
joint possession of the parties. Here, 
again, it is a little difficult to gather ex- 
actly what the Magistrate means, but, 
at any rate, he starts his judgment of the 
19th ultimo by saying ; “This is a joint 
family dispute. Deodat Missir, Jaigobind 
Missir, Kalika Missir and Jagdat Missir 
are brothers, their properties are joint. . 
The present disputeisoverS IftgAas of land/' 
Then later, towards the end of his judgment, 
he writes: “ This is clearly a dispute over 
which the Criminal Court has no juris- 
diction. As regard possession it is im- 
possible to come tu any conclusion. The 
whole family used to possess and cultivate 
this land jointly. “ Now, if he had merely 
said that he had been unable to come to any 
conclusion as to who was in possession 
of the property, no doubt he would have 
had jurisdiction to make the order under 
section 146 as he did. But as he finds 
apparently that the property is joint 
ar.d presumably in the joint possess on 
of tie parties, under such circumstances 
it is quite clear on ample authority that 
he cannot make an. order under sect on 
145 or under section 146. 

Under those circumstancesthe order of 
the Sub- Divi si oral Officer of Buxar, dated 
the 19th March 1923, attaching the land 
in dispute under the pro vis ons of section 
1.46 ot the Code of Criminal Procedure 
must be set aside. 

W. c. A. 

Ord^r set aside. 
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BOMBAY HIGH COURT. 

Fikth Criminal Sessions C^se No. 4 
OF 1921. 

December 21, 1921. 

Presents^Mi . Justice Fi vcett. 

KMPEROR— Prosecutor 

VsYS'lHS 

Hitjl SHER MAHOMED and 
OTHERS “-Accused. 

Ewid*nce Act (/ of 1872), s. is-^taUmeni 
hy on§ accused to Police criminating co-accused 
•^Admissibility, 

A statement by one accused to the Police that 
certain property which he produced had been 
given to liim by two other accused who were charged 
with him as being members of a gang of dacoits. 
is inadmissible as being an admission of a cri* 
minating circumstance under section 25 of the 
Evidence Act. 

.JUDGMENT.— -During Police inquiries 
into the present case the accused No, 16. 
Mahomed Ubhayya, was questioned by 
an Inspector of Police, Mr. Satham, re- 
garding a bundle of ammunition which he 
produced. He is said thereupon to have 
made a statement that it had been given 
to him by Mahomed Jaffer and Mahomea 
Karim and it is sought to put in evidence 
this statement to the Police Inspector. 
The question is whether it is not excluded 
as being a confession made to a Police 
Officer under section 25 of the Evidence 
Act. Mahomed JafTer is accused No. ii 
and Mahomed Karim was accused No. xo, 
but has since oeen made an approver. 
Mahomed Karim has given tviaence that 
this particular ammunition Delorged to 
the gang of dacoits, of which heand acciisec 
Nos. II and 16, with others, w^ere mem- 
bers. 

Mr. Velinkar, for the Public Prosecutor, 
argues that this statement does not amount 
to an admission of an incriminating circum- 
stance so as to constitute a confession 
within the meaning of section 25, and he 
relies upon the case of Emperor v. Mahomed 
Ibrahim (i), where a statement made 
by an accused to a Police Officer that 
a box, which he was fouua carrying away 
at night, belonged to him, was held to he 
admissible, inasmuch as it did not amount 
directly or indirectly to an admission of 
a criminating circumstance. There is 


lim 

of Course no doubt that a statement of a 
self-exculpatory kind, which, if true, is 
in favour of the accused, is admissible, 
in spite of the fact that, if it is shown to 
be false, it raises an inference of guilt; and 
a distinction must be made between ,such 
statements ana statements which, although 
intended to be made in self-exculpation 
and not as a confession, nevertheless con- 
tain an admission of an incriminatirg cir- 
cumstance, on which the prosecution 
relies. Instances of the latter class of 
statements are to be found in imperatrix 
V. Pmiharinath (2) and Queen-Empress 
V. Jivechanwi (3). The leadini:; cases 
on the subject are collected in the judg- 
ment of Carnouff, J., ia Barindra Kumar 
Ghose V. Fmpefor ^4) and I agree with 
his conclusion that it is for the Court to 
decide, according to the particular cir- 
cumstances of each case, whether a state- 
ment of an accused amounts to a confes- 
sion or not. In this particular case the 
statement of accused No. 16 that Mahomed 
Jaffer and Mahomed Karim had given him 
the ammunition is clearly of an incrimi- 
nating kind, inasmuch as both Mahomed 
JaSFer and Mahomed Karim pre alkfed 
by the prosecution to lave beer members 
of the same gang of dacoits as the one 
to which the accused No. 16 is charged 
with having belonged. The mere fact that 
the accused in making his statement may 
have intended it to be self- exculpatory 
Is insufficient. The re?,! test is, what is 
its eifect: and, having regard to the cir- 
cumstances I have mentioned, there can, 

I think, be no doubt that it is a statement 
which can properly and would presumably 
be relied upon by the prosecution as a true 
statement and an admission that he was 
associated with members of the alleged 
gang of dacoits. 

The case is in some respects similar 
to that of Queen-Empress v. Javechoram 
(3) where a statement of ore accused that 
he had received certain property, which 
was alleged to have been stolen, from his 
co-accused was held to be inadmissible 


I 6 B. 34* 3 Ind. Dec. (N. s.) 479. 

I 19 B. 363; 10 Ind. Dec. (n. S.) 245. 

I 7 Ind. Cas. 35m 37 C. 467 at pp. 520, 5231 
W. N. 1114J II Cr. I/. J. 433. 
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as being an admissible of a criminating 
circumstance, on which the prosecution 
evidently relied. 

Following this and similar rulings, I hold 
that the statement in question is inad- 
missible under section 25 of the Evidence 
Act. 

W. C.A, Or ier accordingly^ 


RANGOON HIGH COURT. 

Criminai, Revision Petition J^o. 651 
OP 1932. 

January 4, 1933. 

Present : — Mr. Justice May Oung. 

AH Tjisr AND ANOTHER — PETITIONERS 
versus 

liMPIiROR— R espondent. 

Burma Gambling Act ( I of 1899), s. 12 — Offences 
contemplated by section—^Duiy of Court — Essentials 
to justiJ^y conviction — Informer, statement of. 

Section 12 of the Burma Gambling Act con- 
templates at least four distinct offences in relation 
to a common gaming house, and it should be 
explained to an accused person the exact charge 
he is called upon to meet. [p. 72, cols, i & 2 ] 

In order to justify a conviction under the above 
section, there must be evidence of actual know- 
ledge oil the part of the accused, [p. 72, col. 2.] 

There is no iustification in law for making 
use of the statement of an informer to the deteri- 
ment of a person accused under the Burma Gambl- 
ing Act. [p, 72* col. 2.J 

Mr. De Glanville, for the Petitioner. 

ORDER. — This is a petition for revision 
of the judgment of the Head -Quarters 
Magistrate of Akyab finding the petitioners 
Ah Eiu and Ah Kaing, guilty under sec- 
tion 17 , Burma Gambling Act. Their ap- 
peal to the Court of Sessions Judge, Arakan, 
was dismissed. 

Tae facts are simple : — A shop belong- 
ing t > the petitioner Ah Kaing was raided 
and from 30 to 40 persons were found 
have been engaged in gambling in an iiiner 
room. In the stampede that followed, 
seven persons fnot now before me) were 
arrested and various gaming instruments 
and some money were seized ; these persons 
have since been convicted under section ii 
of the Act. 

The house was entered under the pro- 
visions of section 6 and the following pre- 
sumptions, therefore, arose under section 
namely 

I . That the house was used as a common 
gaming house ; and 


2 that the persons found therein were 
there present for the purpose of gaming. 

Neither Ah I^in nor AliKaing was present 
at the time of the raid. Ah Idling is 
a wealthy P. W- D. contractor and one of 
the elders of his community. He does 
not li ve in the shop nor does he do business 
therein. The shop is managed by one Ah 
See, who was, however, not in Akyab on 
the day of the raid. The first petitioner, Ah 
Ein, is Ah See's assistant and was arrest- 
ed because, as stated by the arresting 
officer, he admitted that he was in charge 
of the shop. 

The learned Magistrate, when calling upon 
Ah I/in and Ah Kaing to show cause against 
conviction, explained to them that they 
were charged under section 12 of the 
Burma Gambling Act for owning and occU' 
pying and having the use of the shop in ques- 
tion as a common gaming house on the 
30th June 1922/' section 12 runs: 

Whoever, (a) being the owner or occu- 
pier, or having the use of any house, etc., 
opens, keeps or uses the same as a common 
gaming-house ; or 

(b) being the owner or occupier of any 
house, etc., knowingly permits the same 
to be opened, used or kept as a common 
gaming house ; or 

(c) has the ear e or management of, or in 
any manner ^ss/5/s iw conducting the busi‘ 
ness of any common gaming-house; or 

(d) Advances or furnishes money for the 

purpose of gaining with persons frequent- 
ing any common gaming-house shall be 
liable * 

When examining Ah Ein, the learned 
Magistrate asked him, ** Did you occupy 
the nouse in question for the purpose of 
gambling ? and also instruments of gaming 
b> way charge for the use of them or the 
house (iic) the reply was— *VJSo Sir; 
I am the salesman of the shop owned by 
Ah Kaing. ** 

Ah Kaing’ s examination ran; — 

Q — The shop in question is yours ? 

A — Yes Sir. 

Q — Did you occupy it for gaming with 
commission ? 

.4— Iso Sir.*' 

In the result, Ah Ein and Ah Kaing 
were declared guilty under section 
of the (^bmbling Act. 
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X|iis is most unsatisfactory. The sec- 
tion contemplates at least four distinct 
offences in relation to a common gaming 
house, and it is only fair to an accused 
person tj eKplain to iiim the exact charge 
he is called upon to meet. 

The learned Additional Sessions Judge's 
findings were — 

As to Ah I/in : — 

** Ah Lin is Ah Kaing's salesman. There 
is nothing to show that he was present 
at the time of entry but he was in charge 
of the shop at the time, according to Ah 
vSee's evidence (D. W. No. 9) and probably 
escaped with others, I do not see how 
any other conclusion can be arrived 
at than that he had the care and manage- 
ment of the shop, and that he assisted in 
conducting the business of the common 
gaming house held there. " 

As to Ah Kaing : — 

“ Ah Kaing admits that the shop is his. 
I presume the Court has convicted him 
under section 12 ( b ) of the Act. I consider 
it fair inference that Ah Kaing knew 
that the house was being used as a com- 
mon gaming house. There is some diver- 
gence of opinion, as to how far this shop 
is from his house but I do not consider 
that the keeping of thCs common gam'ng 
house for a month could go on witl out 
his knowledge." 

Ah See did not say that Ah Lin was in 
charge of the shop at the time. He said, 
that Ah Lin was his assistant, and, later, 
that Ah Lin was kept in charge of the 
shop during his absence. It is possible 
that Lein is a mere slip of the pen for Lin 
but I cannot assume this to be so against 
a person charged with committing a crime. 
Be that as it may, there is no evidence 
that Ah Lin lived on the premises or that 
he was present at any time on the day of 
the raid. There were other shopmen em- 
ployed there. The only tangible thing 
against him is that he admitted to the 
Deputy Superintendent of Police at the 
Police Station that he was in charge of the 
shop. However, even if this were relev. nt 
it must be noted that this alleged adn isdcn 
was not put to Ah Lin, and at no time 
was he called upon to plead to a specifc 
charge under section 12 (c). 1 do not 
consider it proper, therefore, to confirm 
his conviction. 


[1923 

As to Ali Kaing, the case against him 
is still weaker. Not only was he not in- 
formed of the specifc charge ag:aim:t him 
but the conviction is entirely based on a 
presumption whicl did not arise under 
section 7. In order to justify a conviction 
in such a case there must be actual evidence 
of knowledge on the part of the accused. 
This knowledge has been presumed from 
the alleged fact that the place had been 
kept as a common gaming house for 
a month. There is no admissible evidence 
as to this on the record. The only place 
in which the allegation appears is on page 
5 which gives the informer's .statement as 
recorded by the District IViagistiate prior 
to issuing a warrant. There is no justifi- 
cation in law for making use of such 
statement to the detriment of an accused 
person. 

The conviction and sentences are set 
aside. The fines will be refunded. 

I deem it necessary to remind the Courts 
below tl at very strict attention to matters 
of detail is essential. 

w. c. A. Conviction set aside. 


PATNA HIGH COXJBT. 

Criminal Revision No. 257 of 1923. 

JiUte 8, 1923. 

Justice Sir B. K. Mr Hick, Kt., 
and Justice Sir John Bucki.ill, Kt. 
ABDUL HAMID — Accused — Petitioner 
versus 

EMPEROR— Opposite Party. 

Criminal Procedure Code [Act V of 1898). S, 
502, scope of — Absence of accused — Trial when 
can proceed — Jurisdiction — Defect, whether cured 
by consent of accused — Poii t not raised at trial 
— Revision — High Court, whether can interfere. 

Section 205 of the Criminal' Procedure Code 
applies only to cases in which the Magistrate has 
issued a summons in the first instance. It does 
not apply to a case where the accused has been 
arrested without or after the issue of a warrant, 
[p 73, col 2.] 

tJ^en a Magistrate has no juxisdiction to hear 
a ca'-e in the absence of the accused, jurisdiction 
cannot be conferred by any consent on the part 
of the accused. [p 73, col. 2.] 

The fact that the accused does not take objection 
to the trial on the ground that the C ourt has no 
jurisdiction to proceed with it would not debar Jkum 
from raising the same point in a petition for re^ 
vision before the Eigh Court. The defect is not 
eured by section 537 of the Code, fp. 74, col, i/J 
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Revision from a decision of the Sessioii^ 
Judge, Purnea, dated the 3rd April 
1923, affirming that of the Sub-Divi- 
sional Magistrate, Araria, dated the 31st 
January 1923. 

Messrs. Yunas and Reyasat Husain, for 
the Petitioners. 

JUDGMENT. 

Munich, J . — It is most unfortunate that 
there must be a re-trial in this case. 

. Of the four accused persons tried by the 
Sub-Divisional Magistrate, Araria, Bati Dal 
appeared on the 8th July 1921, Abdul 
Eazak and Sultan on the 23rd August 1921 
and Abdul Hamid on the 2nd September 
1921. The next material date was the 17th 
March 1922, on that date all the accused, 
with the exception of Abdul Hamid were 
present and the Court recorded the follow- 
ing order : ** Accused Hamid absent. Said to 
be ill. Applies for appearance by Mukhtar. 
Permitted. Three prosecution witnesses 
examined at length. To-morrow for 
further hearing. ” 

It appears that a Mukhtar, named Babu 
Sheo Nan dan Dal, was perm tted to repre- 
sent Abdul Hamid, and some witnesses 
for the prosecution were then examined- 
in-chief on various dates in his presence 
between the 17th March and the 19th May 
when the Court recorded the following 
order : — 

“ Accused Hamid ab-ent. Said to be 
ill. Permitted to appear through Babu 
Bajrang Sahay, Mukhtar, 

The reason for appointing another Mukh- 
tar to represent Abdul Hamid, is not stated 
in the order, but a possible reason has been 
suggested by the learned Counsel for the 
petitioner to which reference will be 
presently made. Between the 19th May and 
27tli July more prosecution witnesses uere 
■examine d-in -chief. On this last mentioned 
date Abdul Hamid attended and on the 
29th Jul^ a charge under section 420, Indian 
Penal Code, was framed against him and 
his three co -accused. On the 15th August 
Babu Charu Chandra Majumdar ap- 
peared for him and the cross-examination 
of the witnesses for the prosecution began 
on that date in his presence and the case 
continued tiU the 31st January 1923, when 
it ended in the conviction of all the 
fptcused. 


Now, the pcant ipiade before pe ig, that 
the trial is bad because the Deputy 
Magistrate had no power to allow Abdul 
Hamid to be represented by a Mukhtar 
and to hear the examination-in-chief of 
the prosecution witnesses in his absence. 

1 think this contention must prevail. Sec- 
tion 205. Criminal Procedure Code, applies 
only to cases in which the Magistrate has 
issued a summons in the first instance. 
It does not apply to a case such as the pre- 
sent where the accused has been arrested 
without or alter the issue of a warrant. 
It would also appear that Abdul Hamid 
never asked to li represented by a Mukh- 
tar or Pleader, but I doubt whether the 
defect in jurisdiction would have been 
cured even if there had been an 
express request on his part ; for if the 
Magistrate had no jurisdiction to hear 
the case in the absence of the 
accused jurisdiction could not be con- 
ferred by any consent. The Jkfegistrate 
seems to have been under the erroneous 
impression that Abdul Hamid had made 
a petition and the fact seems to be that 
the accused Abdul Razak signed and filed 
a petition the body of which purports to be 
a petition by Abdul Hamid requesting for 
permission to appear by proxy. It does 
not appear that Abdul Razak had any autho- 
rity to make any application on behalf 
of Abdul Hamid and the petition is un- 
intelligible unless it be taken as a request 
by Abdul Razak to allow Abdul Hamid 
to be represented by pr^ xy in order that the 
case against Abdul Razak might not be 
further delayed. The order passed upon this 
by the Magistrate was that Abdul 
was to be represented by Mukhtar, Babu 
Sheo Kandan Dal ; but this gentleman 
was not Abdul Haniid^s Mukhtar at all 
and how he came to be appointed is not 
known. In Abdul Razak s petition it was 
prayed that either Maulvi Fariduddin or 
Babu Bajrang Sahay might be appointed 
to represent Abdul Hamid and it seems 
that on the 19th May, findij^ th^t Babu 
Sheo Nanjdan had no authority to appear 
for Abdul Hamid, the Magistrate recorded 
an order permitting Bajrang Sahay to 
represent him. 

\ Therefore, in this case the Deputy |f^s- 
trate’s ptder was bad for two grounds ; 



INDIAN CA3B3. 


H 

ABDUIy AZIZ V, MAUKO TIK. 

firstly, because it was not a case in which 
Ik summons had beexi issued and, secondly, 
becadse the accused had notasked fcr per- 
mission to appear by his Pleader or Miikhtar. 

The fact that the accusea did not take 
the objection in the Trial Court docs rot 
appear to nie to be material. If the defect 
could be cured by section 537, Criminal 
Procedure Code, his acquiescence world 
have been an important factor, but as, in 
my opinion, there was a complete absence 
of jurisdiction to hold the trial in his ab- 
sence the question of the application of sec- 
tion 537 does not arise. 

The result is, that the conviction and 
sentence passed upon Abdul Hamid will 
be set aside and the case will be remanded 
to the Sub-rivisional Magistrate of Araria 
for a de novo trial. 

Ibe petitioner will surrender before the 
District Magistrate when called upon to 
do so. 

Badcnlll» 3^.-1 agree. 

K. 8. D. Case remanded. 


BANaOON mOH COURT. 

Cmiv Rkvlsion No. 9 of 1922. 

Cebruaty 12, 1923. 

Present:— yir. Justice Heald. 

ABDUT AZTZ— Appellant 
versus 

MAUNG TIN AND anothkp— 
Respondents. 

Criminal Procedure Code {Act V of 1898), s. 
195 — AppUcabiHty of section — ’'Any proceeding** 
Judidd proceeding.** 

The provisions of section 195 oi the Criminal 
Procedure Code apply to **any proceeding" and 
are not necessarily restricted to a ‘‘judicial pro- 
ceeding." [p. 75. cdl. 1.1 ....... 

Revision against an order of the District 
Court, Pegu, in Civil Appeal No. 141 
of 1921. 

Messrs. Keith and Davies, for the 
Appellants. 

Messrs, B, Coves jee and De Glanville^ 
for the Respondents. 

JUDGMENT.— Respondents filed a suit 
against certain defendants to enforce 
f egistra tion of a deed of sale of certain land s 
to them. 

Petitioner was allowed to be implead- 
ed because he objected to the registra- 
tion on the ground that tbe transfaction 
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recorded in the deed was fraudulent 
and he produced a registered conveyance 
of the Same lands to him by the same 
defendants. 

The Trial Court held that respondents 
failed to prove execution of the deed of 
sale and aismissed their suit. 

Respondents appealed and the District 
Court held that their suit was not maintain- 
able because no action undei sections 7I 
and 76 of the Registration Act had been 
taken. 

Petitioner then applied for sanction to 
prosecute the first respondent for forgery 
of the document which he bad claimed 
to register, and the Trial Court sanctioned 
the prosecution. 

The first respondent appealed to the Dis- 
trict Court which set aside the sanction 
on the ground that the proceedings in res- 
pect of which it was grantd were without 
jurisdiction and were, therefore, a nullity j 
so thckt the evidence recorded therein 
coulo not be used as a basis for a sanction 
to prosecute. 

Petitioner now asks me to set aside the 
District Court's order on the ground that 
the learned J adge was wrong in lav/ in hold- 
ing that the original Court had no jusris- 
diction to grant sanction. 

The relevant words in section 195 of the 
Code of Criminal Procedure are as follows. 

“No Court shall take cognizance of any 
offence described in section 463 01 punish- 
able under section 471.,. ..of the Indian 
Penal Code when such ofience has been com- 
mitted by a party to any proceedings in any 
Court inrespect of a document produced or 
given in evidence in such proceeding, ex- 
cept with the previous sanction, or on the 
complaint, of such Court, or of some other 
Court to which such Court is subordinate." 

It will be noticeq that the words used 
in the section are “ any proceeding '* 
not “ any judicial proceeding." The dis- 
tinction is important in view of the defi- 
nation of " judicial proceeding '* given in 
section 4 (m) of the Code of Criminal Pro- 
cedure. 

There can be no doubt that there was 
in this case a ** proceeding " or a “ Court;" 
that the respondents w’ere parties to that 
proceeding, and that the document in 
respect of which sanction was asked was 
produced by the leepondente in that 
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proceedi/ig. It does not matter whether 
the proceeding was a judicial proceed- 
ing or not. It was sufficient for the 
purpose of sanction that there was ? pro- 
ceeding in the Court and that the 
document was produced in that pro- 
ceeding by a party thereto. If there had 
been no proceeding no sanction would 
have been necessary. 

It seems to me perfectly clear that the 
oiriginal Court had power to grant sanction , 
but the question then 'arises whether or 
not that sanction was rightly granted. 
It hc*s been autihoritively held that sanc- 
tion must be based on legal evidence. 
This consideration has been held to 
vitiate a sanction based on Police 
reports, oxi an affidavit sworn before a 
Magistrate who had no power to administer 
the oath, ano on an investigation heldurdei 
section 202 of the Code of Criminal Pro- 
cedure, but I have been unable to fino and 
have not been referred to any case in which 
a saiiction has been revoked, on the ground 
that it was based on evidence taken in pro- 
ceedings which were subsequently held 
to be bad, because certain steps which 
Ur ere held to be necessary preliminaries 
to the institution of the suit had not been 
taken. In this c?se tke Court had on tke 
pleadings, fi 11 jurisdiction to try the suit. 
It had power to record evidence on oath, 
and, in my opinion, tbe evidence so 
recorded did not become any the less 
legal evidence because it sutscquci tly 
appeared that the plaintiff in the 
suit had omitted to take certain steps 
which the Appellate Court considered 
necessary before the suit could be 
instituted. ^ I am of opinion, therefore, 
that the evidence on which the sanction 
was based, was evidence on which such 
a sanction could legally be based. 

I have considered that evidence, and 
I am further of opinion that it is sufficient 
to warrant the sanction to prosecute the 
first respondent. The document* which 
he produced purported to have been exe- 
cuted on the 29th of March 1921. 

The oral evidence which is on the record 
casts grave doubts on its authen- 
ticity, and those doubts are confirmed 
by the fact that, there was no reference to 
the document in a petition to the 
Stib-Regi»trar which the fij«t respondent 


is said to have filed ontheiith of Apiil 
1921, and in which he objected to the regi.«^- 
tratioii of the deed in fa\ our of the presei t 
petitioner. If the deed on which he nov*. 
relies had been in existence at that time, 
he could hardly have failed to refer to it 
or produce it, and I fail to see how he 
could explain the discrepency between 
its contents and those of his application. 

Under these circumstances, I hold that 
the sanction was rightly given and I set 
aside the order of the District Court 
revoking it. 

W. c. A. Appikniittn disiPisstd. 


CALCUTTA HIGH COURT. 

Criminai, Revision No. 167 of 1921. 

May 4, 1921. 

Present: — Mr. Justice Teunon and 
Mr. Justice Sulirawardy . 
vSHAHABAJ MANDAU-Petitioner 
versus 

BHAJAHARI NATH— OPPOiSTE Party. 

Cfiminal Procedure Code {Act V of 1898), 
s. 145 — Possession of auction-^purchaser on date 
of initiatory order and two months before^ — Subse- 
quent dispossession — Proper order. 

In execution of a decree obtained against the 
predcre.ssor-in-interest of the first party to the 
proceedings under section 145 of the Criminal 
Procedure Code, a tank and a house were purchased 
at an auction -sale hy the second party. The 
auction -pur chasers obtained possession of the 
tank in November 1918 through the Civil Court 
five days before the death of the judgment -debtor. 
It was found, however, that, notwithstanding the 
delivery of possession, the first party continued 
to be in possession up to the day when proceedings 
were instituted. It was found further that the 
auction -purchaser took possession of the residential 
house in May 1920 but that on the date when 
the proceedings were instituted and for more 
than two months preceding that date the members 
of the first party were in possession: 

Held, (r) that so far as the tank was concerned, 
the Magistrate ought to have declared the first 
party and not the second to have been in poss- 
ession » 

(2) that so far as the house was concerned, 
there must have been a dispossession of the auction - 
purchasers giving rise in their favour to a fresh 
cause of action and the Magistrate should have 
declared the first party to be in possession. 

Hazari Khan v. Nafar Chan^ta Pal Ckawdry, 
40 Ind. Cas, 718; 22 C. W. N. 479; 18 Or, L. J. 718, 
Kulada Kinkar Roy v, DansiA Mir, 33 C. 331 
10 C. W. N. 2|7i 2 C, L. J. 2711 * Cr, L. J. 070 
(F. 1.), followed. 
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SlUHABAJ mAnBAI, V, IHAJAhAXI NAT«. 

Criminal revision against an order of tke 
Deputy Magistrate, Jangipiir, dated Feb- 
ruary iS, ig 2 i. 

Babu Birbhusan DuU, for the Petitioners, 

^ Babu Santosh Kumar Bose, for the Oppo- 
site Party. 

JIjpGMEWT.--rhis Rule arhes out of 
certain proceedings instituted under 
the provisions of section 145, Criminal 
Procedure Code. These proceedings refer 
to a tank known as Mirsagar and to a 
dwelling house which, we are informed, 
is now more or less dilapidated. It appears 
that in execution of a decree obtained 
against the predecessor of the petitioners 
before us, who were the first party to the 
proceedings under section 145, these prop- 
erties end other properties were sold, 
and were purchased by the memlxrs of 
the second party who are the opposite 
parties in this Rule. It has then been 
found by the Trial Magistrate that on 
the 17th November 1918 the auction- 
purchasers obtained possession of the 
tank through the Civil Court. That pos- 
session was taken in the lifetime of the 
judgment-debtor, who is said to have died 
some five days after the delivery of pos- 
session. 

It has next been found that the ai.c- 
tion-purchaser took possession of the 
residential house on the -i6th May 1920. 
In the execution proceedings terminating in 
the delivery of pos-sessicn of the house the 
petitioners Nos. land 2, the son and widow 
of the original judgment-debter, were 
impleaded as parties. The section 145 
proceedings w^ere instituted on the 22nd 
January 1921. The Magistrate's finding 
on the evidence is that, notwithstanding 
the delivery of possession taken on the oc- 
casions which we have set ont, the members 
of the first party have continued all along 
to be in possession and, therefore, we e 
in actual possession on the day on which 
the section 145 proceedings were insti- 
tuted . 

Ilelying, however, on the decision cf this 
Court in Atul Bazra v. Upm Char an Chang- 
iaf (i), the learned Trying Magistrate 
has made his final order in favour cf the 
segohd party, and the question before 
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US is whether that order, on the facts an4 
circumstances of the present case, can 
be supported. As we have already pointed 
out, the heirs and representatives of the 
original judgment-debtor have been in 
possession from the date of his death some- 
time soon after the 17th November 1918. 
Their possession from that date onwards 
to the 22nd January 1921, in our opinion, 
should have been regarded as adverse 
to the auction-purchaser. In that view it 
follows that, in so far as the tank is con- 
cerned, the order made in favour of the 
second party cannot be supported. 

Then, with regard to the house the 
case of the auction-purchasers was not 
that they merely took formal possession, 
but that they took actual possession. The 
house, it is said, was found vacant, and 
the officer of the Court who delivered poss- 
ess’ on actually inducted the representatives 
of the auction-purchaser into the house. 
The finding of the Magistrate is that, on the 
date when the proceedings under section 
145 were instituted and fer more than 
two months preceding that date, the 
members of the first party have been and 
are in possession It follows, therefore, 
that between the delivery of possession 
on the 1 6th May 1920 and the institution 
of the proceedings on the 22nd January 
1921 there must have been dispossession 
of the auction-purchasers giving rise in 
their favour to what may be called a fresh 
cause of action. In that view cf the matter, 
it is clear that the Magistrate's oroer as 
regards the house is also not to be supported. 
In support of the view that we take we 
may refer to the cases cf Hazari Khan 
V Kafar Chandra Pul Chowdry (2) and 
Kulada Kinkar Roy v Danesh Mtf (3). 

In the result, this Rule is mace absolute, 
and the Magistrate's order maae in favour 
of the second party with regard to both 
the house and tank is set aside. 

X, s. D. Rule made absolute^ 

(2) 40 Ind. Cas. yiSj 22 C. W. N. 479J 18 
Cr. I#. J. 718. 

(3) 33 C. 33J 10 C. W. N. 2571 a C. I#. J. 2711 
a iSr. I,. J. 670 (F. B.}. 
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Sm^R V. bmperof, 

LAHORE HIGH COURT. 

Ckimii^ai< Appbai. No. =51 of 192?, 
October 3T, 1922. 

Present : — Mr. Justice Moti Sagar. 

LABH SINGH—Conv'ict — Appbbbant 
versus 

BMPEROR-' respondent. 

Penal Code {Act XLV of i860), ss. 376, 458, 
conviction under — Separate sentences, legality of. 

The conviction of an accused person under sec 
tious 458 and 376 of the Penal Code, and ^he award- 
ing of a separate sentence for each ojEfence is not 
illegal, as the two offences are not portions of the 
same transaction, the offence under section 45S 
being complete as soon as a man breaks into a 
house at night after making the necessary pre- 
parations as specified in the section, irres- 
pective of his committing any other offence, 
[p. 78, col. 2.1 

Ctimi al appeal from an older of the 
Sib-Divisional Magistrate, Kasur, cxt-rcis- 
?ng enhanced powers tinier section 30 of the 
Criminal Procedure Code, dated the 10 th 
Miy 1922. 

Mr. Ghulam Rasul, for the Appellant. 

5 heikh Niat AU, for the Respondent. 

JUOGMEI7T. — The facts of this case 
which Lave given rise to this appeal are 
fully stated in the judgment of the learned 
Magistrate, and may briefly be sum 
marised as follows:-^ 

On the night of 20th December Inst one 
Musamman IsharKnur was sleeping in her 
nouse with her two children, her husband 
having gene on a visit to her parents. At 
about midnight the appellant L?bh Singh 
who was accompanied by another man 
J a wand Singh knocked at the door. On 
Musammat Ishar Kaur enquiring as to who 
was there, she was asked to open the door 
which was chained from inside. Mmanmai 
Ishar Kaur delayed in doing so, hoping 
tnatthe intruders would go away, but they' 
forced the door otf its hinges and entered 
the house. The appellant, it in alleged, 
was armted with a ehhavi while Lis com- 
panion was carrying a thick dang. They 
threatened to kill the woman if she dated 
tb shout. The story for the* prosecu- 
tion is that JawdndSin^h stood as guard 
over her wili the chhmi, while Labb 
Sinsth Wl# hifit OR tlie ground afld rapei 
her. Jawand SiRgh is then said to Lave 
exchanged places with Labh Singh and 
to have also raped her. Both the cul- 
prits then went away . As soonas they had 
left Mnmmmai Ishar Kaur liaised s km aid 


7 > 

cry which brought several people on the 
spot to whom she related the whole story. 
Musammat Ishar Kaur's husband returned 
home four days after and on being 
apprized of the facts reported the matter 
to S rdar Rajindar Singh, Honorary 
Magistrate, who was residing in the same 
village. Sardar I^jind^ Singh is then 
said to have enquired into the matter, 
and on being assured of its truth to 
have given a rukka addressed to the 
Circle Inspector. The Circle Inspector 
is said to have recorded the report, 
and to have directed the husband to Thana 
Khalia. 

The appellant was charged on these 
facts under section 458 with having 
committed the offence of house-breaking 
by jiight after having made prepara- 
tions for causing hurt and also with 
the offence of rape under section 376. 
He has been found guilty, and sentenced 
to seven years' rigorous imprisonment 
including three months' solitary confln- 
ment under section 458 and to five years* 
rigorous imprisonment under section 376. 
Both sentences are to run consecu- 
tively. Dabh vSingh has preferred an 
appeal to this Court against his convic- 
tions and sentences through Mr. Ghulafti 
Rasul, and it has been argued on 
his behalf that the evidence on the 
record is insufficient to prove parti- 
cipation of the accused in this crime, 
and that, in any case, separate convic- 
tions and separate sentences under 
sections 45 ^ and 376 are illegal. The 
evidence in support of the prosecution 
story set out above consists entirely 
of the statements of Musammat Ishar Kaur 
and her daughter, Musammat Goran, aged 
about seven years who was sleeping in the 
same house and was an eye-witness 
of the crime. The latter has identified 
the accused, and has deposed to her 
having seen her mother being raped. 
No explanation has been offered by the 
accused as to why she should boncoct 
a talse case against him, and the^ 
ia no reasoR why her stateRaent, wbivh 
jas obviously lien given in a mo^ 
natural and straightforward manner, 
shotdd not be believed. . , . 

As to Musammat Ishar Eaurii testiQleW. 
it is RTfed that it should be re|ectea 
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as impiobable and untiuc because It 
has not been corroborated by any other 
indepeaaent evidence, I have read her 
statement, and im of opinion that theie 
is nothing improbable in it. She had 
no motive for setting up a false charge 
against Labh vSingh and it is hardly 
possible that any self 'respecting woman 
would come forward in a Conrt of 
Justice to make such a humiliating state- 
ment against her honour unless it was 
absolutely true. As to corroboration , the 
evidence of her daughter, Musammat Goran, 
is, in my opinion, tjuite sufficient and 
I do not think one con’d expect a 
better co robot ation in such a case. 
After a carefidl review of the entire 
ciicumbtaixes, I have no reason to 
doubt tie veracity of either of the two 
witnesses and am of opinion that their 
evidence correctly represents the i.ei- 
dents as they happened. The plea put for- 
ward by the accused th A Musatnmal Isl ar 
Kanr was c.rryi .g on a liaison with oi e 
Babu Khatri wlom he once bei.t, i nd 
that he has in.tig.ted a false case 
against him, has not been a.ccepted by 
the learned Magistrate vho tiied the 
case, and after examining tl^e evidence 
produced insuppo t of this plei, I have 
no doubt that his conclusion is coriect. 

The next qiestion aigaed before me 
is the question lelatiig to the legality of 
separate conv ctions a: d separate sentences 
under sections 458 d 376, Indian Penal 
Code. It is contended that house-breakiLg 
by night was a necessary concomitant ot 
the offence of rape which, on the facts 
alleged, was the main, and in fact the 
only, object the accused had in vew. 
It is consequently urged that the two 
offences, were portions of the same 
transaction, and that, when the accused 
had been convicted and sentenced for 
the main offence under section 376, 
a separate conviction ar.d a separate 
sentence under section 458 was wholly 
improper. I do not think that there is any 
force in this contention, nor do I think 
that the authority relied on in support 
of th 8 proposition, vi%., Qu&m-E niff ess 
V. Main (i), is in any Way applicable to 


this case. There the offences committed 
were those of house -br making by aight 
in order to commit theft under section 
457 and thdt mder section 3/9» Indian 
Pen: 1 Code. It was held on the facts 
of that case tli^t though a conviction 
udder each (d the two s.ctkns Would 
be quite legal, yet, having ijgard t 
the provisijn of section 71 of the Code 
only o.,e sentence for either of the 
offences in question should be awarded. 
The present case is one under section 
458, 111 which the gist of the offence 
lies in the oFender’s comm.ttii g house- 
breaking by night after his having made 
preparations of a particular descrif Uvn. 
Under thisscvtion tLe effeme is com- 
plete as so ni as a man bre..ks into 
a house at night after making the 
necessary preparations as specified .n the 
sectio I iirespeitive of h,s committing 
any other offence. Not so under section 
457, wleie t]:e substantive effence is 
the vommiting cf house-breaking in order 
to commit theft. It is obvious that if 
theft is also committed in such a case 
it is a part and parcel of the same 
transaction and not an offence for 
which a separate sentence is needed. 
I have, tiierefore, no hesitation in 
hjlding that the authority cited is wholly 
inapplicable and that the separate convic- 
tions and separate sentences passed in 
this case are quite in accordance with 
law. 

As to pUQ.'shmeut, I see no reason 
to inteifere with the sentences passed. 
The crime committed was of a most 
atrocious character and the accused 
must have known of the helpless and 
unprotected condition of the woman when 
he broke into her bouse. 

The case is one which requires exem- 
plary punishment, and, taking every- 
thing iuto consideration, I do not tnink 
that the aggregate senteiceof 12 years* 
rigorous imprisonment for the twoofiences 
is in any way improper. The result is 
that I uphold the convictions and the 
sentences and reject the appeal, 
w. c. A. Appeal dismissed. 
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KUDRAT NATH V, EMPEROR. 

LAHORE HIGH COURT. 

Criminai, revision Nu. 10.^3 ojp 1922. 

October 30, 1922. 

Present: — Mr. Justice i\I(.ti Sagar. 

KUDRAT NATH— Convict- 
Petitioner 

ver:^us 

BMPEROR — R espondent. 

Penal Code (Act XLV of i860), s. 405 — 
Station Master failing to credit over-charge on sale 
of tickets sold — Offence. 

An Assistant Station Master of the North-West- 
ern Railway, one of whose duties was to issue 
tickets to passengers and charge fares as fixed 
by the Railway, was convicted of an offence under 
section 405 of the Penal Code, in that he had made 
an over-charge of the aggregate amount over some 
of the tickets issued by him, and had not credited 
the excess realized to the Railway ; 

Held, that, although the over-charges had 
actually been made and their payment deliberate- 
ly withheld from the Railway, accused could not 
be convicted under section 405 of the Penal Code 
as he was not a tru*^tee within the meaning of 
that section. 

Cri -irial revision against an order of 
the >Sessions Ju( ge, I.yalipur, dated the 
i2th Ju.e 1922, moditying that oi Magis- 
trate, Lyallpur, dated the 4th May 1922. 

Mr. R-itn Ghana Manchatida, for the 
Pet tK ner. 

Sheikh Nu^z Aii,ioi the Respondent. 

JUDGMENT. — The applicant Kndrat 
Nath has been convicted in his capacity 
of a public servant on two Counis, of 
committing ciiminal breach of trust as 
defined in section 405 of the Indian Penal 
Code, and has been sentenced under 
section 409 of that Code to three 
months* simple imprisonment on each 
count, the sentences to ruix concur leutly. 

JKudiat Nath was an Assistant Station 
Master at Jhok Ditta Railway Station 
in the Lyallpui District, aud one of his 
duties was to issue tickets to passei^g- 
ers and to charge fares as fixed by 
the Railway. He was provided with a 
register m whienhe was required to ei^ter 
all monies reahzed by the sale of tickets 
and then periodically to submit qcpies of 
those entries to the Idghei authorities 
with a view to their being audited and 
checked with the tickets when collected. 
It appears that in the months of August 
and September 1921, the petitioner ran 
short ot printed tickets and had to issue 
blank card tickets to the passengers with 
the amount of fares chargeable endorsed 


thereon in his own hand. The story 
for the prosecution is that the petitioner 
made an overcharge of the aggregate 
amount of Rs. 5-0 6 in the moiith of 
August au-d of Rs. 1-5-6 in the month 
of September over some of the tickets 
hsued during these moiiths, and did 
not credit the exces^s so realized to the 
Railway. Tne alleged embezzlement was 
detected when the tickets were collected, 
a id checked with the retun^s submitted 
by the petitioner. The accused admit- 
ted that the fares entered in the reluri.8 
(which according to the rates fixed by 
the Railway were correct) did not tally 
With those entered on the tickets, but 
pleaded tl at the discrepancies were the 
lesu.t of ovei sight clue to presfcUie of 
Work a ad his not keeping gcod health. 
*lhe learned Sessions Judge did not accept 
t.ii c-xplaiiaton and after a careful 
cji-si deration cf all the circumstances was 
of opiuion that the prosecution had 
succeeded in estabJishirg Hat the over- 
charges had actually been made and 
their paymei„t deliberately withheld from 
the Railway. In my opinion this fir-d- 
ing is fully justfied by the evidence 
0:1 the record and as a Court of 
Revision I am not prepared to go 
behind it. 

Tne only question which requires con- 
sideration is, whether the petrtioi*er was 
a trustee within the meaning of section 
405, Indian Penal Code, in rei^ect of 
tie money so realized. I am clearly 
of opinion that he was not. A trustee 
is a person in whom is invested the 
legal or formal interest in property, 
the equitable or beneficial inteiest vest- 
ing in and belongiig to some other 
person. In the present case it is be- 
yond doubt that the legal and the 
beneficial inteiest both vested in and 
belonged to one and the same person, 
viz. the petitioner, tie Railway having 
no beneficial interest in the money 
dishonestly iccuveied and in fact in direct 
contravention of their ownit-stiuction. 

It is clear, therefore, that whatever 
other ofienoe the accused may have 
• comrnitted, it is not the ofienoe of 
criminal breach of trust aa defined in 
section 405 of which he has been con- 
vieted by the Qottfis below. 
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MIULANTH V. SURYABHAN. 

I allow t’ae reviicn and setting aside 
the conviction acquit the accused, 
w. c. A. Revision allowed. 


NAaPUB JUDICIAL COMMISSIONER’S 
COURT. 

Criminai, Revision No . 128-B of 1922. 
April 25, 1923. 

Present: — ^Mr. Kotval, A. J. C. 
NILKANTH and another— 
Party No. i — Applicants 
versus 

SURYABHAN and others — Party No. 2 
ISiATHMAL— Party i\o. 3— 

Non- Applicants. 

Criminal Procedure Code (Act V of 1898), 

145, 146, 439 — Order of attachment, when can be 
passed — Magistrate, duty of — Magistrate, refusing 
so make inquiry — Revision — High Court, power of. 

An order under section 140 of the Criminal 
Procedure Code attaching the subject-matter in 
dispute can only be passed after the Magistrate 
has taken evidence under section 145, and has 
satisfied himself that none of the parties was in 
possession, or that he is unable to satisfy himself 
as to which of them was in possession. 

Where a Magistrate refuses to make an inquiry 
under section 145(4), his proceeding cannot be 
held to be one under that section so as to bar 
the jurisdiction of the High Court to revise his 
order. 

Criminal revision of cin order of tl.e 
Sub-Divisional Magistrate, Pirst 
Chandur Taluk, dated the i3tb June 1923, 
in Miscellaneous Climinal Case No, 4 of 
1922. 

Mr. R, R. Jaiwant, for the Applicants. 
Mr. A. F. Kharejot the Non- Applicants. 

JUDGMENT. — The proceeding of the 
Magistrate cannot be held to be one under 
section 145. Criminal Procedure Code. The 
|)rofceedings were commenced by a pre- 
litninary dtdeT on the 2€th April 1922. 
(Jn the 5th and 6th May 1922 written state- 
ments Were taken. On the 25th May 
A n^w ckiniant wai added to party jno. 

% and the site in dispute was attached. 
Thd parties undertook to produce a map 
ht the next hearing which was fixed for 
the 15th Jtme 1922 and the witn sses pre- 
Slht w*lhie bbtind over to appear on that day 
mfen the case was brought to a termiaa- 
tloliiii the iKanner appearing In the follow 
ing orda: 

Tlie “patties ate pfesent but have not 
produ ed a liiap^ I canndt waste my time 
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by giving further opportunity for the 
production of the map One further ap- 
plicant comes forward for inclusion in party 
No. 2. The parties are all examined 
shortly by the Court and an order written 
after consultation of the main parties. ** 
The Magistrate states in hds order that 
he has not taken evidence oi all the parties 
as it Would be an interminable business 
and no useftJ result would be gained 
thereby. He thinks that an order u. der 
section 145 would not serve the interests 
of justice as whosoever was declared 
to be in possession would be in a position 
to appropriate the subject-matter in dis- 
pute, which was a heap of earth. He also 
thinks that after taking evidence he 
would not be in a position to acijitdicate 
who was in possession at the time of the 
preliminary order. He, therefore, passes 
an order under section 146. Apparently, 
the Magistrate seems to think that an oraer 
under that section can be passed without 
any enquiry at all. But the section states 
that the Magistrate may attach the sub- 
ject ol dispute only if he decides that none 
ol the parties was then in possession or 
that he is unable to satisfy himself as to 
which of them wr.s it possessi-m. Until 
he has taken evidence under section 145 
he cannot decide or satisfy himself as above. 
There must , t heref ore , be a proceedi ng un ( .er 
section 145 before an order under sectioii 146 
can be passed. The Magistrate has here 
refused to make an enquiry under section 
145 (4). Bor this reason his proceeding 
cannot be held to be in substance one under 
section 145 so as to bar this Court’s juris- 
diction to revise his order. The Magistrate 
is not justified in assum ng that he will 
not be in a position to adjudicate who was 
in possession at the time of the preliminary 
older and ignoring the provisions of sec- 
tion 145 on that ^ound. 

I set aside the Magistrate's order attaching 
the subject in dispute. The case will, 
if desired, be proceeded with in accordance 
with law. This order governs also Cri- 
mnikl Revision No, Z57*B of 2922. 

w. c. A. Order mUi. 
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8SODOYAZ, KHKMKA V, JOHARMULI, MANMVX^I^, 


CALCUTTA HIGH COURT. 

Originai. Civri. Su.x No. 4 of i«j22. 

Febraary 3, 1923. 

Pres.ni: — Mr. Justice Page. 
‘!>E0D0YAL KHBM.KA andotuers — 

PLAINTIFFS 

v,’r&us 

JOHARMUFF MANAiULL and others 
— Defendants. 

Limitation Act {IX of 1908), s, 2a, Sch. 1 , 
Art. 177 — Amendment of plaint, when permUsihle 
— Addition or suhstituHon of putties — Court, powers 
of — Partnership — Stranger joining member, status 
of — Firm, whether can become member — “Ftrm,** 
meaning of — Official version of an Act, value of 
— Evidence Act {I of 1872), s. 78, scope of . 

A Court has jurisdiction to add or substitute 
parties suo motu untrammelled by the provi- 
sions of the Eiuiitation Act, but it is not entitled, 
when making amendments, to effect the substi- 
tution or addition of parties to disregard the pro- 
visions of that Act. [p. 83, col. I.] 

A firm as such is neither a person nor an entity 
and, therefore, cannot be a member of a partner- 
ship. The terra “ firm " is merely a coUtctivc 
name for the individuals who are members of the 
partnership, [p. 84, cul. 2.] 

Ex parte Blain, In re Sa wers, (1879) 12 Ch. D. 
522 at p. 533; 41 E. T. 46; 28 W R. 334 and 
Sadler v. Whiteman, (1910) 1 K. B 868 at p. 889; 
102 E. T. 472; 26 T. E. R. 372; 54 Sol. J. 375, 
referred to. 

In considering the terms of an Act of the 
Eegislature the version of the Act contained in 
the Acts printed and published by order of the 
Government, and not the version set out 
in the Gazette is the accurate and true version 
of the Act which the Eegislature enacted, 
[p, 86, cols. I & 2.] 

26 C. W. N. ci,, dissented from. 

Under Art 177 of the Eimitation Act, 1908, as 
amended by Act XXVI of 1920, ninety days from 
the period within which an application to bring 
legal representatives on the record should be 
made is ninety days from the death of the party, 
(p. 86, col. i.J 

A stranger who is jointly interested with a 
member of a partnership does not thereby becom e 
a partner in the partnership itself, [p. 87, col. i.] 

Ex parte Barrow, (1815) 2 Rose 252 and Cox 
V. Htukman, (i860) 8 H. E. Cas. 268; 9 C B, 
(N. s.) 47; 30 E. J. C. P. 12^; 7 Jur. (N. s.) 105; 
3 E. T. 185; 8 W. R. 754 .; II R. 431; *25 R- R- 
148; 142 E. R. 19, referred to. 

In a suit by certain members of a partner- 
ship for a declaration that the partnership is dis- 
solved, and for accounts, enquiries or incidental 
feliefs, one of the defendants was sued as a firm. 
Subsequently, the plaint was allowed to be 
amended and the full names and description of 
the'’ partners of the alleged firm were put iu : 

Held, that the amendment did not amount 
to an addition of new parties, but was an amend- 
ment merely for the purpose of more clearly 
describing the parties who were already before the 
Court, and did not, therefore, fall witbia ,sec« 
tiOB af Ilia Idanititiom Act# edi* i.] 
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Mohunt Padmalav Ramanuja Das V. Lukmi 
Rani, 12 C. W. N. 8, Nisiarini Bassya v. Saret 
Chandra Majumdar, 29 Ind. Cas. 68oi 20 C. W. 
N. 49; 22 C. E. J. 279, Subodmi Debi v. Cumar 
Ganoda Kant Roy Bahadur, 14 C. 400; 7 Ind. 
Dec. (n. s.) 265 and Peary Mohan Muherjee 
V. Narendra Nath Muherjee, 32 C. 582; 9 C. W. 
N. 421, on Appeal 5 Ind. Cas. 404; 37 C. 229; 

7 A. E. J. 125; 7 M. E. T. 163; 14 C W. N. 26lt 
20 M. E. J. 171; II C. E. J. 220; 12 Bom. L. R. 
257; 37 I. A. 27 (P. C.), referred to. 

Action 78 of the Bviaence Act is a pennissive 
and not an exclusive section, (p. 86, col* z.] 

Mr. A N, Chaudhuri (with bim Mr. 
K. P. Khaitan), foi thi' Plaintiffs. 

5 '. R. Das, Advocate -General (with 
him Mr. W. W. K. Page), for Defend- 
ants Nos. 1 to 3. 

'^x.A.K. Roy, for Defendants Nos, 

4 ^n'i 5 - 

JUDGMENT —The decision of the issues 
ill this case involves the determination 
of Some interesting question relating to 
l^ractice. The action was brought by the 
plaintiffs as three members of the firm 
of Nathm*am-Ramkissen against the 
defendants who are, they allege, the other 
members of that firm. The action is 
brought for a declaration that the firm 
is dissolved, for accounts, enquiries and 
incidental relief. 

The facts are as follows:— The firm of 
Nathuram-Ramkissen has been in existence 
for s )me seventy years, and from time to 
time has been composed of different mem- 
bers. On tlie 28th June ^he terms 

and conditions under which the partner- 
ship was^ from that d-te to be regulated 
and carried on, were set out in a memo- 
randum of agreeme t, called the Partner- 
ship Agreement. On the i8th March 1918, 
by a document of that date, the partner- 
ship was dissolved, but it was agreed by 
all parties at the trial that that notice c 5 
dissolution was not acted upon at the 
time, and that the partnership was con* 
tinned rmtil the 14th July 19I9, when It 
was dissolved, except in so far as it re- 
lated to one of the businesses carried on 
by the partnership, the Banianship agree- 
ment with Greaves, Cotton and Co., 
which under the special provisions of 
that Bauianship agreement, was continued 
until August 1 91 9 * The partnership having 
come to an end, on the loth February 
X920 the plaintiffs, discovering that some 
of the defendants had been using t}ie firm 
name of Nathnian-I^iidcisisn b folpoot 
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of businesses other t’ an those carried on 
by the par n r jp, c m lai ed tha' iheie 
had been a wTungful uj-erby hose defend- 
ants of the partrersiip name. As a 
sequel to tlat ar.egaiion, some of the 
defendants asserted that the partnership 
had not come to an end ; that all that 
had happened was that on the 14th July 
1919, certain members of the partners! ip 
had retired from it (members other than 
those who admitted using the firm name 
for their private purposes), and that the 
partners who remained were entitled to 
use the firm name after the retirement of 
those other partners. That involved an 
important issue of fact between the mem- 
bers of the partnership, and one vhi^h 
the defen(<ants have persisted in raisi g 
right up to the hearing of the suit. In 
paragraph 4 of the written stale/ment c-f 
the defendants J'darmull Khemka, Man- 
mull Khemka, Gm gadhur and Dtingarmull, 
it is alleged that the plaint ffs, by mutual 
consent of the parti ers, retired from tie 
pa^tner:^hip, and that theieupun the assets 
of the partnership became tie property 
of the remaining parti ers, except the 
shares of tiie retiring partners which were 
to be repaid to them. Now, the partner- 
ship property is of great value, and a 
large portion of the partnership property 
was, aiter the dissolution, at first by con- 
sent, and sitice the 5th May 1915. under 
an arbitration agreement signed by all the 
partners, divided and distributed among 
the several members of the partnership in 
proportion to their shares under the 
Partnership Agreement. The time fer com- 
pleting the distribulioi of the estate, 1 ow- 
ever, under the arbitratim aj^rcement, 
although extended from time to time, 
has long since expiied, ai d ti e jlain- ffs 
allege that, owLg to the obstructive 
tactics of the defendants N s. i to 3, the 
arbitration proceedings ha^e become in- 
effective and of little va.ue, a d ti ey seek 
to have the partnership assets alh caied 
to the Several parineJs, so lar as they 
are not already distributed, ui f er an erder 
bf the Court. 

" *Od the 3rd January 19222, this suit was 
cbiffnie’^ced, and on the Oth September 
1922, Joiisumull Khemka (one <.£ the 
partners) died.' Up till the time when this 
lldt was tfieard the real tague between the 


plai. tiffs and defe- dants Nos i 3— 
there is no issue between tl e plai^ tiffs and 
t*)e Cither defendants — was, whether there 
had been a dissolution, or whether there 
had been merely a retirement cf ceitain 
of the members from the partnership. 
After Counsel for the plaintiff had opened 
the case at the hearing, however, the 
Advocate- General admitted ^het tleie 
had been a dissolution (d the partner- 
ship, and he gave up the point tlat 
there had been a retirement of some 
of the partners by consent of the other 
partners. It was impossible, in face of 
the facts which the plaintiffs were in a 
position 1o prove, to persist in the allega- 
tion that there was not a di S' lution, 
but merely a retiring of certain of the 
partners. The Advocate- General, how- 
ever, after he had given up tiis maii^ con- 
tention, did not abandon his defence al- 
together, but he took two points ei ther of 
which, he con tended, it decided i.n his fa vo nr, 
must result in the suit being dismisted. 
The points were these: T: the first place, 
he co.i tended that the suit was wrongly 
constituted on the ground that the de end- 
ant No. I set out in the plaint Johar- 
muII-MamnuU, was sued as a firm, ard 
that he was in a position to prove that 
JoharmuU Manmtdl was not the firm and 
that neither at the present time nor at any 
material time was there such a firm as 
JoharmuU -Man mull. He further contend- 
ed that, assuming that he satisfied the 
Court that there was no such firm as 
JoharmuU' Man mull, the suit was wrongly 
constituted, because on the authority of 
two cases, Ram day al v.Junmcfiniy C( < 
fi) and Ambka Char an Cuba v. TaHm 
Charon Chanda (2), it was necessary^ for 
the plaintiffs in a suit for partnership 
accounts to join as parties all the mem- 
bers of the partaership, and i.' Joharmilh 
Manmull, the firm, was not in existence, 
the suit was wrongly constituted because 
two members of the partneship Johar- 
mull Khemka and Manmull Khemka 
were not parties to the suit, and, therefore, 
by reason of the provisions of section 22 
and Art. to6 of Schedule I of the 
I^imitaticn Act (IX of 1908), the suit 
must be dismissed. Now’, by section 22 
(X) X4 C ym f Dec. (n. sd 524. 
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of the Limitation Act of 1908, it is pro- His second contention waS that, on the 
vided that: “Where after the institution assn nption that the suit was right 1} con- 


of a suit, a new plaintiff or defendant is 
substituted or added, the suit shall, as 
regards him, be deemed to have been in- 
stituted when he was so made a p^irty/* 
and by Art. 106, Scheiule I of the 
Limitation Act, the limitation for the 
time within which a suit for an account 
or for a share of a dissolved partnership 
must be brought is three 3'ears from the 
date of the dissolution. The Advocate- 
Gener.il, therefore, contended that, whether 
the dissolution took place on the 9th April 
or on the 14th July, in either case an 
application for leave to add Joharmull 
ICUemka and Maumull Khemka as defend- 
ants, or to substitute the names of those 
two persons for Joharmull Manmull, could 
not now be en:ertained by the Court, 
because any application for such an 
amendment would, he contended, be an 
application to put a new party upon the 
record, aura than three years after the 
date of t ie iii^olutiou of partnership 
Now, there is authority for the proposi- 
tion that the Court has furisdiction to add 
or substitute parties suo m tu, untram- 
melled by the provisions of the Limitation 
Act, Under O. I, r. 9 or O. I, r. 10, 
sub -rule (a), but it is, in my opinion, 
rightly and fiually settled that the Court, 
acting on its own intiative, is no more 
entitled when making amendments to 
effect the substitution or addition of 
parties under these two Oraers, to dis- 
regard the provisions of the Limitation 
Act, than it would be entitled so to do 
if the amendment was msjde upon an 
application by >ne of the pirties, Wde 
thee se of Rum Kinkar B swis v Akhll 
(^). Im%m Hiv, Baij 
Nath Sihu Im^m ui'din v Utadhar 
(5), Guruvavya v. DiUitraya (6) and the 
case ot Amhika Charan Gnha v. Tarini 
Oha^ an Chanda (2), which I have already 
referiedto.] 


(3) 35 c stg: tt C W’« N. 350; S C. L- J * 4*1 
a U. U T. 137 B). 

4) 33 C. 6ty. 3 C. L I. 573; o C. W N SSJ- ^ 

5) 14 A. 524; A. W. N. (1892) 104; 7 tad. 
Bee. {at. s.) 703. 

'6) 28 B. IX! 5 Boat. L< X>« dfS. 


stitutei and that all necessary partie®^ were 
before the Comt, as Joharmull Khemka 
died on the 6th September 1922 and an 
application had not been made to Cause 
his legal representative to be made a party 
within 90 days of his death (which is the 
time limited for such an application under 
Art. 177 of the ^irst Schedule to tbe 
Limitation Act, 1908), the suit had abated 
by reason of the provisions of O. XXII, 
r. 4, and that, unless the Court granted 
an application to set aside the abatement 
under O. XXII, r. 9, the suit in that 
event also must be dismissed against all 
the defendants. He further contended that 
the time within which an application to 
set aside the abatement must be made 
was 60 days from the date of the abate- 
ment Under Art. 171 of the Hrst 
Schedule to the Limitation Act. 

Now, I allowed the defendants Nos. i 
to 3 to amend their written statement in 
such a wa^ as to enable them to allege 
that Joharmull lUanmull was not a firm, 
and evi lencc by both parties was adduced 
up )n the issue as to whether or not 
Joharmull Manmull was a firm. By section 
239 of the Contract Act a partnership Is 
defined as the “relation which subsfats 
between persons who have agreed to 
combine their labour or skill fn some 
business and to share the profits thereof.” 
Now the facts, aS I find them after having 
heard the evidence, are that Joharmull 
Khemka and Manmull Khemka were two 
brothers who with their families were 
living together, and were joint in food 
and Worship; that these two brothers 
deposited monies from time to time with 
the firm of Nathuram-Ramkissen for the 
joint use of themselves and their families* 
and that sums were drawn to meet the 
needs of the two families by Joharmull 
Xhemka or Manmull Xhemka or their 
relations as occasion arose. On referring 
to the Partnersyp Agreement, it is to be 
observed that, in setting out the shares 
of the different members of the partner- 
ship, the phraSe occurs; “Joharmull Man - 
mull’s share .^-aauas 0-pies,” ^ nd there is 
no doubt that not only in this Partnersjbip 
Agreement fe found the phrase ' 'Jpharm^ll^ 
Manmtti!” but intbe submission tbbrUti^a* 
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tiott, an important docume t, the phrase 
also 0 curs, '^JtharmuH Manmull/' ard 
Counsel for the plaii-tifis contends ti at 
J^uch a phrase necessarily indicates a 
partnership. The use of such an expression 
is some evidence, no doubt, of a partner- 
ship, but when the facts are known, in 
m.y opinion, the contention that these 
two gentlemen, Joharmnll Khemka and 
Man mull Zhemka, were carrying on a 
partnership business in the firm name of 
Joharmull Manmull, is not made out. 

They were living with their families 
together in a joint establishment, and 
Man mull, who was called, said: “Uewere 
joint, Joharmull was hurra brother; we 
sometimes under those circumstances used 
the words ‘'Joharmull Man mill' to 
indicate ourselves because we were always 
together, but ue were never a parbiersbip 
in the sense in which tl\at term is used 
in section 239 ol the Contract Act, and 
we never carried on any business under 
that firm name. The witnesses were asked, 
and I invited Counsel for the plaintiffs to 
suggest, what the business was which the 
firm of Joharmull Manmull was carrying 
on. The only answer given was a suggestion 
by Counsel for the plaintiffs that the 
business which was carried on by that 
firm was one of endeavouring to get as 
large a share as possible out of the profits 
of Nathuram-Ramklssen. WeP, I do not 
think that that contention is worth wasting 
much time upon. 

I have come to the conclusion that the 
name of "Joharmull Manmull," although 
it is some indication of a partnership, is 
not in any way C 5 onclusive of tlie question, 
and when I consider how Joharmull 
Zhemka and Manmull Khemka in fact 
acted in relation to the partner hip docu- 
ments, I think it is perfectly clear that 
they were individual members of the 
partnership ot Isathuram-Ramkissen, and 
that taey were not members of the 
partnership merely as being members oi a 
firm of "Joharmull Manmull," because in 
the Partnership Agreement as well as in 
the submission to arbitration, nol with- 
standing that the words "Joharmull Man- 
mull*' appear in both these documents, 
the signatures iu both are those of 
loharmuH Khemka and Manmull Khemka 
intiyidiially, and there weie other docu* 




ments to the same effect which were 
produced. Nov<’, uuder these circumstance^, 
I find as a fact that there was no s ch 
firm as Joharmull-Manmull. That being 
so, I have to consider the contentions 
which are put forward on behalf of the 
defendants Nos. I to 3 by the learned 
Advocate -General. I take the first con- 
tention. It is a contention which has no 
merit in it whatever; it is a contention 
which was only thought of by the lawyers 
after the death of Joharmull Khemka in 
September 1922. It is admitted by these 
defendants that there was a partnership; 
it is admitted that Joharmull Khemka and 
Manmull Khemka were members of the 
partnership; it is admitted that there was 
a di.ssolutioi , and it is admitted that there 
is proi^jerty belcngii g to the partner- 
ship wliich has to be accounted for and 
distributed among tlie members of the 
partnership. Orders and rules framed for 
procedure in suits and actions were creat- 
ed for the purpose of being the 
handmaid, and not the mistress of the 
law, and if the contention of the Advocate - 
General were to succeed, an otherwise 
rightly coi stituted suit would be defeated 
on grounds oi the barest technicality. In 
my opinion, however, there is no sub- 
stance in tWs contention. A firm as 
such cannot be a member of a partnership. 

A partnership under section 239 is a 
relationship which subsists between 
persons; but a firm is not a person, it is 
not an entity, it is merely a collective 
name for the individuals who are members 
of the partnership. It is neither a legal 
entity, nor is it a person. [See per I/3rd 
Justice James in Ex parte Blain, In re 
Sawefi (7), and per L<»rd Justice 
Farwell in Sadler v. Whiteman (8)]. 
In Scotlana the position is different, 
because in Scotland a firm is a legal 
person [vide l:^artnership Act, 1890, 53 & 
54 Viet. c. 39, section 4, sub-section (2) 
and the Note set out in Appendix 1 of the 
late Lord Lindley's book on Partnership, 
fith Edition, 775]. A firm name, in truth, 
is merely a description of the individuals 
who compose the firm. It is that, and 

(7) (1^79) 12 Ch. D. 522 at p. 5335 41 L. T. 
46; 28 W. R. 334. 

(S) (1910) I K. B. 868 at p. 889; 102 b. T, 

472; 26 % B. R. 37«1 54 I* 375 * 



8s 


Vok 75J 


INDIAN CASESj 


S^DOTAI, KH^KA V. JOHARMU];!^ MANUm^Xt. 


It is notMng more. If that be so, xiot 
only would it have been impossible for 
the firm of Joharmull-Manmull, eveii if it 
had existed, to be a member cf the part- 
nership of ISiathuram-Ramkissen, but 
the words “ Joharmull Manmull" as they 
appear in the plaint, are merely a descrip- 
tion of the individuals Johann ull Kliemka 
and Manmull Khemka who are in fact 
admittedly members of the firm of Nathu- 
ram-Ramkissen. INeither Joharmull nor 
Manmull were in any doubt as to the 
individuals who were indicated by the 
term " Joharmull-Manmull/* Manmull in 
his evidence says that' it w'as a description 
which they sometimes used to describe 
themselves, although he said “we were 
separate individuals." Moreover, nO 
point was taken in the pleadings that 
these persons were wrongly described, 
and to make the matter even more 
clear when a writ of summons was 
servea, although it was eiiaorsea “by 
Joharmull Khemka for J ibarmuil Man- 
mull,*’ Manmuli admits that it was 
a perfectly good .service upon him 
and, acting upon that, these two 
gentlemen filed a written statement, 
and the written statement which 
they filed commences “ written state- 
ment of Joharmull Khemka and Man- 
mull Khemka snon as Jo hannuil -Man- 
mull. " ISiow, in my opiniri., in the 
plead’ ngs as they stand, the defendants 
Jonarmtill Khemka ana Manmull Khemka 


Mojitmdar (lok Subodini Debi v, Cumar 
Ganoda Kant Roy Bahadur (iX) and Peary 
Mohan Mukerjeev^NarendraNath Mukeriee 
( 12 ).] 

I, therefore, come to the conclusion 
that there is no substance in the first 
contention put forward on behalf of these 
defendants. 

I come to the Second contention. These 
defendants urge that, on the assumption 
hat the proper parties are before the 
Court, after the death of Joharmull 
Khemka it became necessary that an ap- 
plication should be made within 90 days 
under Art. 177 of the First Schedule of 
the Limitation Act, 1908, to add his legal 
representative as a party on the record, 
and that on the failure to make such an 
application the suit had abated by reason 
of the provisions of O. XXII, r. 4. 
On behalf of the plaintift it was con- 
teaded. in reply to that contention, 
that the time within which such an ap- 
plication has to be made, is not 90 days, 
but six months, and in support of their 
contention taey referred to a copy of the 
Limitation Act of ico8, set out in the 
Gazette of India, On reference to that copy, 
it will be observed that in Art. 177 
of Schedule I, in the second column, appear 
the words “ six months”, and on behalf 
of the plaintiffs it was contended that the 
Gazette is the bcst evidence of the pro- 
visions of the Act, and as, in the Gazette 
the words are “six months,” that the 


are sufficiently described, and, in my 
opinion, those two gentlemen are be ‘’ore 
the Court, and are parties to the suit. 
If ail application were maoe to amend 
the plaint so as to substitute for Joliar- 
mull-Manmuil the words “ Joharmull 
Khemka and Manmull Khemka,” such an 
amendment would not be an amendment 
by which a new party was added, but 
it would be an amendment merely for 
the purpose of more dearly describing 
parties who are already before the O^uxt. 
Such an application would not, in my 
opinion, be within section 22 of the Limi- 
tation Act [See on this point Mohunt 
Padmalav Ramanuja Das v. Lukmi Rani 
(9)1 Nistarini Dasya v. Sarat Chardra 


plaintiffs have six months from the date, 
f.e., six mmths from the fithSeptember 1922, 
ill which to make the application, v hich 
pewod has not yet expired. The Advocate- 
Gene<-al, however, referred to a copy of 
the Act printed by Government Authority 
which he contends is the proper place in 
which to look for the provisions of the Acts 
of the Legislature. On looking at that copy of 
the Act, I find under section 177, not the 
words six months, but the word ** ditto.” 


(10) 29 Ind. Cas. 680; 20 C. W. N. 49; 22 C. 
L. J. 279. 

(n) 14 C. 4001 7 Ind. Dec. (N. S.) 265. 

(t2) 32 C. 582: 9 C. W. N. 421 on Appeal 5 
Ind. Cas, 4041 37 C. 229; 7 A. L. J. 1251 7 M. 
L. T. 1631 14 C. W. N. 26 ij 20 M. L. J. 1711 ii 
C. L. J. 220J 12 Bom, L R. 257; 37 1 . A, 27 -<P, C.). 


( ij ) 12 C, W. N. 8. 
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Now, in section 78 (2) or the Kvidence 
Act it is provided that the following 
published documents may be proved as 
follows “The proceedings of the I^egis- 
lature by the journals of those bodies 
respectively, or by published Acts or 
abstracts or by copies purix)rting to be 
printed by order of Government.” In my 
opinion, I am not bound to have recourse 
exclusively to tlie mode of proof In respect 
of published documents set out in sec- 
tion 78. I think that is a permissive 
and not an exclusive section ,* therefore, 
I find myself at liberty from any avail- 
able source to make up my mind as 
best I can as to what the words in the 
Act were. Having regard to the intrinsic 
evidence in the Acts themselves, it 
appears to me to be quite clear that 
the version contained in the published 
Acts, and not that contained in the 
GoMtiU, is the right one, for this 
among other reasons that the Act of 
1908 was amended by Act XXVI of 
1920, and by that Act, inter alia, in 
Hrt, 176 *'six months** was altered to 
**90 days/* In Art. 178 “ditto** was 
altered to “six months/* Now, if the 
Act had been ij» the terms set out in 
the Gaxetie, there would have been no 
necessity in the amending Act to have 
made the alteration in Art. 178 at all, 
because if it were the fact that the Act 
of 1908 Art. 177 in the second 
column, had the words “six months" 
then “ ditto ** in Art. 178 would have 
served the same purpose as the altera* 
tion of "six months’^ which the Legisla- 
ture thought fit to provide by Act 
XXVI of 1920. I, therefore, come to 
the conclusion that the Act of 19 >8 
had, in Art. 177 .second column the 
Word "ditto,** and not the words "six 
months*’ and the effect of that will be 
that, as by Act XXVI of 1920, Art. 
176 is altered from *'six months" to 
"90 days," Art. 177 becomes 90 days 
as well. That being so, I come to the 
cenclusion that 90 days from the death 
Is the time within which this application 
to add legal representatives had to be 
made. I am aware that in the High 
Court of the Punjab it has been held 
that the version in the GaMeUe is to 
prevail [viic 26 C, W. N. ci,] but I 


am unable to agree with that decision, 
because I think that it is abundantly 
clear from the intrinsic evidence to be 
found in the Acts themselves, that the 
version set out in the published reports, 
and not the version set out in the 
Gazette is the accurate and true -version 
of the Act which tlie Legislature 
enacted. 

Under those circumstances it is 
admitted on behalf of the plaintiff that 
the suit has abated and an application 
must be made by the plaintiff under 
O. XXII, r 9, for the abatement 
to be set aside and I should have to 
be satisfied, before I granted such an 
amendment, that there is sufficient 
cause shown for the abatement to be 
set aside. 

Now, by O. I, r. 13, all objec- 
tions on the ground of non joinder or 
misjoinder are to be taken at the 
earlie.st j)ossible opportrnity, and no 
obje<tion in respect of wrcngful joinder 
or misjeinder or non jt inder of parties in 
this suit was taken until the hearing of 
the action. I am not prepared to hold, 
nor do I think it necessary for me to 
hold, that the effect of a delay ,so long 
as that which has occurred in this case 
precludes the defendant from making an 
application under O. I, r. i3» but 
the failure to apply for so long a 
period might reasonably lead the plaint- 
iffs to assume that no objection was 
going to be made on the ground of 
non-joinder or misjoinder of parties. 
Moreover, no such objection was taken 
ill the pleadings and coulo not now be taken 
without an amendment in that behalf 
being applied for and granted. In my 
opinion, there was a bona fide mistake 
made by the plaintiffs with respect to 
this matter, and there was sufficient 
cause within O XXII, r. 9, for the 
plaintiff to have fai'ed to make the 
application before tl,e time ran out with- 
in wiich the app i:ation must needs have 
been mode. 

Now, there is one other matter which 
I wish to deal withi and it is this; It 
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Is said with respect to another party 
that the action is wrongly constituted. 

It is said that one Sukdeo was a partner 
and that he ahso ought to have been 
joined as a party to the suit. On 
reference to tiie P.irtnership Agreement 
I notice that Sukdeo Gungadixar and 
Sukdeo Dungarmull receive a 2 annas 6- 
pies share, and the evidence was to the 
effect that Suhdeo was the father of 
Gungadhar and Dungarmull, and that as 
between them the annas 2, pies 6 was 
split up into shares of anna i, 3 pies, 
anna i and pies 3, respectively. Gunga- 
dhar received the largest, and Sukdeo, 
the father, the smallest share. In my 
opinion, however, there is no evidence 
upon which I can find that Sukdeo was 
a partner in the firm of Nathuram-Ram- 
kissen. The evidence which was led on 
this point is to be found in the cross- 
exauunation of the plaintiff Jamnadas 
Khemka, and, although he does state 
in one or two places that Sukdeo was 
a partner, having regard to the whole 
of the evidence which he gave, T am 
satisfied that what he intended to con- 
vey was, as I find the fact is, that 
although Sukdeo was not a partner of 
Nathuram-Ramldssen, he was jointly 
interested with his two sons in their 
shares ; that the two sons who signed 
(Sukdeo did not sign) the agreement were 
partners, and that as between them 
and their father there was a certain 
arrangepent made os to the distribution 
of the family share. But that, of course, 
would not amount necessarily to Sukdeo 
being a partner in the firm of Nathuram- 
Ramkissen. It may be that there are cases 
in which a stranger may be jointly in- 
tererted with a member of a partnership, 
so far as the shares in the partnership 
of that ^ member are concerned ; such 
mutual interests may amount to a 
partnershi|) ‘ but it is not a partnership 
in the main firm, but what is vailed a 
sub-partnership, the effect of which 
would be that the stranger who is a 
partner of the sub-partnership would 
not be a partner of the main partner- 
ship. [See the observations of Lord 
Eldon on Ex parte Barrow (13) and Cox 

(13) (1815) z Rose 252. 


»7 

V. Hiohman (i^).] I have come to the 
conclusion that Sukdeo was not a partner 
in any sense in the firm of Nathuram- 
Ramkissen, although there is some evi- 
dence that as between the father and 
the two sons, the father was jointly 
interested in their shares. 'Fhat is suffi- 
cient to dispose of this case. The con- 
tentions put forward on behalf of 
defendants Nos. I and 3. in my opinion, fail 
and there is no defence to this action. 

K. s. D. & W. c. A. Order accordingly. 


(14) (i860) 6 H. I4. Cas. 268( 9 C B. (K. 8.) 
47; 30 J* C. P. i2$\ 7 Jut. (k. 8.) 1051 3 L. T. 
185; 8 W. R. 7541 XI. B. R. 4311 125 R. R. 148{ 
142 B. R. 19. 


LAHORE HIGH COURT. 

Second Civd, Appeal No. 224 op 1920. 
February 13, 1923. 

Present: — Mr. Justice Scott- Smith 
and Mr. Justice Fforde. 

PARTAP SINGH— Defendant- 
Appellant 
versus 

HAKIM SINGH— Plainttff and others 

— DEFE NDANTS— R ESPO NDENTS . 
Custom-— Alienation — Necessity — Money fcof- 
rowed to satisfy pre-emption decree. 

Money borrowed by a sonless proprietor on the 
security of ancestral land to enable hitn to reap 
the benefit of a decree for pre-emption is an 
act of good management, and the loan must be 
held to have been raised for valid necessity, 
[p. 88, coL 2.) 

Yakub Khan v. Raghpat Rai, 17 Ind. Cas. 
235; 165 P. W. R. 19121 192 P. L. R. 1912. followed. 

Sobha Singh v. Kishore Chand, 65 P. R. 19071 
203 F. L. R. 1908J 146 P. W. R. 1907, distinguishea. 

Second appeal from a decree of the 
District Judge, Hoshiarpur, dated the 15th 
August 1919, varying that of the Sub- 
ordinate Judge, Second Class, Hoshiarpur, 
dated the 28th March 1919. 

Mr. M. L. Puri, for the Appellant. 

Lala Kahan Ckund, for Pandit BMra 
Ban, for t he Re spondent. 

7 UDG 1 IBNT.-This second appeal arises 
out of a suit by Hakim Singh and WdSsir 
Singh, plaintiffs, for a dedaxarion ttiat fivd 
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deeds of mortgage of ancestral land execut- 
ed by the^r deceased brother Jowala Singh 
should not aftect their reversionary rights 
after the death of defendants Nos. 3 and 4, 
the wi lows of the mortgagor. In the present 
appeal we are only concerned with one of 
these mortgages, namely, No. 2, dated the 
loth of May 1909, by which 58 kamls of 
land was mortgaged to Partap Singh, 
appellant, for Rs. 2,628. The Trial Court 
held that the whole of this sum, with the 
exception of item No. 2 for Rs, 224, had 
been raised for necessity, and decreed 
accordingly. The learned District Judge, 
on appealby Hakim Singh, disallowed items 
amounting to Rs. 1,936 in addition to the 
Rs. 324 disallowed by the First Court. 

In appeal Partap Singh asks us to restore 
the decree of the first Court. The items 
which go to make up the consideration of 
Rs. 2,628 are given in detail on page 6 of 
the paper-book. Item No. i is Rs. 1,150 
due on a prior mortgage-deed also in 
favour of Partap Singh, dated the 7th 
June 1905. This sum of Rs. 1,150 was 
made up of four items (a), (6). (c) and (d) 
which are given on pages 6 ana 7 of 1he 
paper-book. Item (a) has been disallowed 
by the District Judge, and that is the 
first item which we have to consider. That 
sum had been borrowed by Jowala vSiugh 
to pay into Court in a pre-emption suit 
which was pending at the time when he 
borrowed i t. The suit was instituted on 
the 17th April 1905. The vendee of the 
land sought to he pre-empted was a 
stranger to the village, and the object of 
the suit appears to have been to keep the 
land from getting into the hands of a 
stranger and doubtless also to increase the 
family estate. The first Court, relying 
upon the case of Yakub Khan v. Raghpat 
Rat (i), held that this sum was raised for 
a necessary purpose. The learned District 
Judge, on the other hand, quoted 
Sobha Singh v. Kishore Chand (2), 
in which it w'as held that advances 
made to agricultural proprietors on the 
security of ancestral land to provide them 
witji funds to fight out speailative suits for 
pre-emption can under no circumstances be 

(ri 17 Ind. Cas. 235; 165 P. W. R. 19121 192 
P. 4 R. X9Zt* 

M 65 P. R. 19071 203 P. I/. R« 1908J 146 
P. W? R. I9»7* 


regarded as incurred for legal necessity. 
It is contended on behalf of the appellant 
that the facts of the present case are dis- 
si i.ilar from those of the case reported 
as Sobha Singh v. Kishore Chand (2) 
inasmuch as the pre-emption suit brought 
by Jawala Singh, in 1905 was not a 
speculative one. A reference to the 
record of that suit shows that on the 
1 9th May 1905 the vendee filed his written 
pleas in which he admitted the plaintiffs* 
right ^ of pre-emption. The only contest 
was in regard to the price. The money 
was borrowed for payment into Court on 
the loth June 1905 and at the time when 
it was borrowed it could not be said that 
the suit was a speculative one, inasmuch 
as the plaintiff s right of pre-emption had 
been fully admitted. J: wala Singh 
actually acquired proprietary rights in 
26} kanals by that suit and thereby 
increased the family estate. No doubt he 
mortgaged his ancestral land, but this 
mortgage could be redeemed at any time. 
It appears to us, tlierefore, that l.is act in 
borrowing the money to obtain this land 
by pre-emption was an act of good 
management and that it must be held 
that Rs. 800 was raised for valid neces- 
sity. 

Item No. 3 is one of Rs. 444 due on 
account of rent for four years from KhariJ, 
Samhai 1962 , to 1966 at Rs. ii i per 
year. This year was due on the land 
mortgaged by Jawala Singh to Partap 
Singh on the 7th June 1905 which land 
Jawala Singh retained as a tenant under 
the mortgage at the rent of Rs. iii per 
year. Exhibit D6, the entry in the 
jamabandi of 1905-6, shows that Jawala 
Singh had to pay Rs. iir as chakoia to 
Partap Singh, mortgagee, and the entry 
in the mortgage-deed in dispute shows 
that Jawala Singh admitted that four 
years' rent was due on theiotli May 1909, 
This was a just debt due from him and 
must be held to constitute legal necessityj 
The fourth and fifth iten.s of Rs. 315 
and Rs. 57 respectively were disallowed 
by the learned District Judge for the same 
reasons that he disallowed the Rs. 800 
referred to above. Bxl ibits D 9 and 
D30 show that Jawala Singh had on the 
18th December 1 905 obtained two decrgei 
for pre-emption conditional on payment of 
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two sums amounting to Rs. 315 by 
Jeih, Sf.mbat 1964, to Mabn Singh. The 
money was payable upto the end of Jdh 
1964 corresponding with the 13th June 
I9r7. It is proved that tnis money was 
actually paid on that da^e to Mahn Singh^s 
son Arjan Singh as Mahn Singh himself 
was absent. No doubt the payment was 
not considered payment within the period 
fixed in the decree, but the mortgagee 
did not know anything about that. It 
was sufficient for him that he knew that 
the money was due, and. in our opinion, 
these items must idso be allowed for 
the same reasons which we have given in 
allowing the item of Rs. 800. Item No. 6 
is Rs. iT2dueas interest on items Nos. 4 
and 5 and must be allowed as they have 
been allowed. 

Item No. 7 is one of Rs. 300 for 
j'ayment to Chhajju and Dalip Singh 
due on a mortgage executed by Jowaia 
Singh in their favour on the 24th March 
1909. In regard to this, the learned 
District J udge says: — “Rs. 300 were paid 
as deposit on a morta gage-deed which was 
never acted upon and the sum was taken 
hack in consequence. Respondents* Counsel 
admits that he cannot expLJn what tl.e 
necessity was for this item and I di^^allrw 
itac ordingly." The matter is quite clear 
from a reference to the mortgage-deed 
(Exhib t D-31) and to the evidence on the 
record referred to in the judgment of the 
Trial Court on page 8 of the paper-book. 
Jowaia Singh mortgaged his land to 
Chhajju and Dalip Singh for Rs. 2,000 
on the 34th March 1909. The considera- 
tion consisted of debts due to certain 
third persons plus Rs. 300 in cash paid 
to Jowaia Singh. Partap Singh, appellant, 
paid thisRs. 300 to Chhajju according to 
the receipt (Exhibit D9) of the 20th 
May 1909, thereby cancelling the mortgage- 
deed in favour of Chhajju and Dalip 
Singh . This Rs . 300 was a j us t a nt.ece d ent 
debt due to third persons and its payment 
was a valid necessity. 

The last item is one of Rs. 26 costs of 
registration out of which the learned 
District Judge has disallowed Rs. 19. As 
in accordance with our findings only 
Rs. 224 is to be disallowed out of the 
total consideration for the mortgage, we 


think the full amount of this Rs. 26 should 
be allowed. 

We, therefore, accept the appeal and 
irodifying the order of the lower Appellate 
Court, wc restoie the decree of the first 
Court with costs throughout. 

z. K. Appeal accepted. 


CALCUTTA HIGH COURT. 

ApPJSAI,S from APPEIiIAXB Dbcrbrs 

Nos. 1139, 1136 and 1033 0 ^ 1920. 

February 13, 1923. 

Present / — Mr. Justice C. C. Ghose and 
Mr. Justice Panton. 

PRABHAT CHANDRA CHATTERJI— 
Defendan I — App EIXANX 
versus 

BT JOY CHAND MAHATAP— PtAlNTIFP— 
Respondent. 

Landlord and tenant — Suit for arrears of reni-^ 
Kabuliyat admitted by tenant — Decree. 

Plaintiff sued to recover arrears of rent in res- 
pect of certain lands alleged to have been settled 
with the defendant, who had executed akdbuliyat 
in favour of the plaintiff and had obtained pos- 
session of the lands : 

Held, that inasmuch as the execution of the 
document regulating the rights of the parties 
was established, the plaintiff was entitled to 
recover the arrears claimed, [p, 90, col. 2.3 

Appeals against a decree of the District 
Judge, Hooghly, dated the 29th January 
1920, modifying that of the Officiating Sub- 
ordinate Judge of that District, dated the 
iBth December 1918. 

pt. Jadunalh Kanjilal (with him Babu 
Binodelal Mukerji), for the Appellants. 

Babu Dwarkanafh Chahiabaytif Dr. 
Dwarkanath Milter and Babu Saratkumar 
Miira, for the Respondent. 

JUDGMENT. — These three appeals arise 
out of three suits for recovery of arrears 
of rent. Suits Nos. 5 and 6 of 19^6, 
out of which Appeals Nos. 19 and 
20 of the lower Appellate Court arose^ 
related to the arrears of rent in respect 
of certain chaukidari chair an lande^ a 
number of Mmxas alleged by the plaint- 
ii to have been duly settled with the 
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defendant Prabhat aandra Chatterji and Ch..tterji which really was an argument 
Suit No. I of 1918 out of which Appeal on behalf of Nagendrabak Chandburani, 
No. 97 of the lower Appellate Court arose, may have to be considered in a properly 
idaM to, the anears of rent of certain constituted suit by the parties: i^e thinb 
ahauUdart chahan knds, in the said however, so far as these suits for arreLs 
Mourn with tlie exception of Mouxa of rent are concerned, we mi:st proceed on 
Hariahput. The periods covered by the basis that, inasmuch as the execution 
the three suits were different. It has of the document regulating 


covered 
It 

beea found by both the Courts below 
that the defendant^ Prabhat Chandra 
Chatterji, executed the kahuliyai referred 
to in the plaints in the said three suits in 
f avour of the plaintiff and that the said 


, . , ^ rights of 

the parties which have been produced by 
the plaintiff is not denied by the defeitd" 
ant, Prabhat Chandra Chatterji, tl ese sniis 
for arrears of rent should succeed, tliere 
being no real answer to them, and we 


defendant had obtained possession of all agree with the reasons given by the lower 
th^ cUuUdatioUkranM m the patn, Appellate Court in its judgment. In this 
weAa/ concerned with the exception of the view of the matter, these appeals fail and 

must be dismissed with costs. 


lands in Mouta Hatishpur, The conten 
tion in Suit No. i of 1918 of the defend- 
ant, Prabhat Chandra Chatterji, amongst 
others was that one Nagendrabala 

Chaudhurani who had brought a suit for 
declaration of title againt the plaintiff 
having been made a party defendant in 
these suits, they were bad for misjoinder 
of parties. Tbc contention of the defend- 
ant Sremati Nagendrabala Chaudhurani 
was that no relationship of landlord and 
tenant subsisted between the plaintiff and 
herself and that accorciingly these suits in 
question should be dismissed with costs. The 
appeal, Second Appeal No. 1033 1920, before 
us was a joint appeal on behalf of the 
said two defendants, but Dr. Jaditnatli 
Kanjilal who argued them, in reply to a 
question by the Court, made it clear that 
he elected to argue this appeal only on 
behalf of the defendant, Prabhat Chandra 
Chatterji, ana that he did not desire I0 
appear on behalf of the defendant 
Sfeemaii Nagendrabala Chauahurani. Dr. 
Kanjilal's contention was that the 
lease in favour of the defendant, Prabhat 
Chandra Chatterji; was void, inasmuch 
as it had been found in another 
suit that Prabhat Chandra Chatterji was 
merely the hemmidar of the defendant 
Sreemati Nagendrabala Chaudhurani and 
that, therefore, the plaintiff was incom- 
pete;nt to maintain the present suit. He 
argued that by accepting^ a deed of con- 
veyance in fee and going into possession, 
a grantee is not estopped to deny the 
title or seisin of his grantor unless he 
claims under the deed. The argument 
advanced by theappellaat Frabliat Chandra 


K. s. D. & w. c, A. Appeals dismissed. 


LAHORE HIGH COURT. 

Second Civii, Appear No. 1316 of 
1921. 

December ii, 1022. 

Pvesent Mr. Justice Broadwav. 

The MUNICIPAL COMMITTEE. 

BHER A — Defendant — Appeeeant 
versus 

SHIV RAM— PLAINTIFF, and GOKAL 
CHAND AND others— Defendants— 
Respondents. 

Civil Procedure Code {Act P 0/1908). 0 . XL I 
r.20 — Appeal — Power of Court to add parties--^ 
Dtscreiion — Neglect of Counsel. 

The Law of Limitation does not apply to action 
^ken by an Appellate Court under r. 20 of O. 
XLI of the Civil Procedure Code, but the power 
to t^e such action is discretionary and should 
not be exercised where the appellant has been 
fp. 9 LC 01 . 2.1 

Shahah Din v. Miran Bakhsh, 25 Ind. Cas 
5491 79 P. R. 1914J 268 P. L. R. 1914I 169 P.’ 
W. R. 1914, followed. 

It is an act of gross neglect to Implead as an 
appeimnt a person who is a necessary party to an 
appeal without any authorisation from him 
fp. 91. «ol. 1.] 

Second appeal fr^m a decree of the 
District Judge, Shahpur at Sargodha, 
dated the 12th March 1921, varying that 
of the Senior Subordinate Judge, Shahpur 
at Sargodha, dated the ist June 1920. , 
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Mr. Ahdtd Rashid for Mr, Abdnl Anix, 
for the Appellant. 

I^ala Badri Das, R. B., for the Re- 
spondents. 

JUDGMENT. — Shiv Ram, Gokal Chand, 
Mehr Chand, Diwan Chand and Ram 
T^al, minor, are the owners of certain 
house property in Bhera. Shiv Ram is 
manager in charge^ of the property and 
to him the Municipal Committee of 
Bliera issued certain notices with regard 
to this joint property. These notices 
were not complied with and the 
Committee decided on certain demolitions. 
Thereupon Shiv Ram instituted a suit 
against the Committee making the other 
four CO -sharers co -defendants. In this 
suit he asked for an injunction against 
the Municipal Committee restraining it 
from making the intended demolitions. 

The First Court granted him (Shiv Ram) 
a decree qua part of the erections. He 
appealed to the District Judge qua the 
remainder making the other co-sharers 
respondents along with the Committee. 
The learned District Judge accepted the 
appeal in part and extended the 
injunction to certain other portions of 
the structures. 

Against this decree an appeal was 
filed by Mr. Abdul Aziz, Barrister-at-law. 
This appeal purported to be on behalf 
of the Committee as well as the other 
co-sharers, Shiv Ram alone being the 
respondent. When the case came up for 
hearing on the I2th May 1922, it was 
pointed out to me that Mr. Abdul Aziz 
was appearing on behalf of the Municipal 
Committee of Bhera alone and at Mr. 
Abdul Aziz’s request I directed that the 
other four persons should be made 
respondents. This was accordingly done, 
and on the case coming up again for 
hearing Mr. Badri Das for the respondents 
contended that as the appeal had not 
been filed against the other four 
respondents within time it should be 
dismissed. It was urged that the other 
four co -sharers were necessary parties to 
this suit and that Mr. Abdul Aziz had 
been grossly negligent in making ^ them 
appellants instead of respondents without 
any authorization on their part. Mr. 
Rashid did not deny that the mistake 
was a bad one but urged that under 


O. XLI, r. 20, Civil Procedure Code, 
I have the power to make these persons, 
respondents and that by my doing so 
the question of limitation would be 
avoided. In Shahab Din v. Miran 
Bakhsh (i) it was held that the Law of 
Limitation did not apply to action taken 
by a Court under this rule and Order but 
that the power to take this action was 
discretionary and should not be exercised 
in a case of extreme neglect. 

It seems to me that the present 
case is one of grave neglect. It is 
apparent on the face of the documents 
that the co-sharers, other than Shiv 
Ram, were necessary parties. The 
Committee could in no circumstances 
appeal on their behalf and it has not 
been contended before ^ me that they 
desired to do so. The injunction enures 
for the benefit of the property, and the 
co-sharers ^ have now acquired a 
valuable right which I do not think 
I should take away from them in the 
circumstances of the present case. 

I accordingly decline to act under 
O. XLI,^ r. 20, and dismiss this 
appeal with costs, 

Z. K. &W. C. A. 

Appeal dismissed. 

(i) 25 Ind. Cas. 549; 79 P, R. 19x41 a68 P. 
It. R. 1914; 169 P. W. R, 1914. 


PATNA man ooubt. 

Appeal 'PROM Original Order No, 119 
OF 1923 WITH OvL Revision no. 193 
OF 1923. 

August 13, 1923* 

Present: -^Mx. Justice Das and Mr. 

J u stice Macp herson . 
RAMESHWARDHARI SINGH and 
another— Defendants^ 
APPELLANTS 
versus* 

SADHO SARAN SINGH AW ahotneSih- 
Plaintiffs— Respondents; 

CMl Pms i m C9is:> (40 F Sf IfolN 
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KISBAN das 9 . AACBHVAN SINOH; 

of a joint family so as to make section 7, 
clause (4), of the Court-hees Act apply, 
but alleges that he is in joint possession, 
the Article applicable is Art. 17, clause (6). 
The present cavSe is one of a Muhammadan 
co-sharer who sues her other co-sharers 
for partition and possession of her share 
of her deceased father's properties, and 
she alleges that she is in possession of some 
of the items as indicative of her joint posses- 
sion in law with the other co-sharers of 
the deceased’s estate. There is no case 
here of her being excluded from any part 
of that estate by her co-sharers or to put 
in another way her being ousted from 
possession of any part of it. In such a 
case as this the suit is one for partition 
and possession of one's share by one having 
joint possession of the estate taken as a 
whole." It is clear from(r> 7 /v. VaradaRa- 
gkavayya (i) and the cases cited there, 
one of which in Ahamuddin Tatnijuddtnv, 
Amifuddin (2), is the case of Muhammadans, 
that the suit falls under Art, 17, clause (6), 
and not under section 7, clause (5) 

The order of the lower Court «s set aside 
and it is directed to restore the case to its 
file and to dispose of it according to law. 
Costs here will abide an:i follow the residr. 

V. N. V. Order sel aside. 

(21 44 ind.Cas* 216. 


LAHORE HIGH COURT. 

First Civil Appeal No. 2339 op 1918; 

Jannary 9 , 1923. 

Present Justice Broadway and 

Mr. Justice Zafar Ali. 

KISHAn DAS— Plaintifp— Appellant 

versus 

LACHHMAN SWGH and others— 
Dependants— respondents. 

Hindu L0iah--^'SMdhv»^ nd§f of 

ae^utroi by Safihn, mhethor wakf. 

A fttion on initiated into a fraternity 
ei Smbus eemn hU connection with all bis natural 
galiUlHif and kinsmen and becomes^ not only 
a diacifle' but also the apiritnalf son^ oi his guru, 
^IRiiia lA other dlaciplea of biafguru become his 
liliBloii bfotlmn ana tlMfiirif'f fiMw iahis grand- 
Mm ilMSiH laMu «• |dt MclM 


and inher tance is governed by the religions re- 
lationship thus established, [p. 95, col. 2.] 

Secular property, even if acquired by a Sadhu, 
does not change its character unless dedicated 
for a special purpose, religious or charitable, [p. 
96, col. I.] 

First appeal from a decree of the Sub- 
ordinate Judge, First Class, Delhi, dated 
the 4th May 1918. 

Pandit SheoNarain, R. B., for the Ap- 
pe lant. 

Lala Sardha Ram^ for the Respondents. 

JUDGMEIfT. — This first appeal arises 
out of a suit in which the properties 
in dispute were: 
fi) a house, 

(2) four shops, and ^ 
f3) three ahatas or .sites, 
situate in Delhi, which along with other 
properties of the same kind had been 
acquired by one HaLsukh Das, a Sadhu 
or fa^ir oi the order known as Dadupanthi. 
On hJs death, which took place in 1892, 
all the properties were seized by one 
Kanhaya who was the son of his mistress. 
A claimant to the e.state of Harsukh 
Das appeared in the person of Bal Ram 
(defendant No. 3) who too is a Sadhu 
of the said Dadupanthi order, and 
succeeded in his suit for possession of 
it as the spiritual heir of Harsukh 
Das. Kanhaya appealed to the Chief 
Court but his appeal was dismissed by 
its judgment dated the 14th May I 904 > 
All the properties thus acquired by 
litigation were sold by Bal Ram to 
Lachhman Singh for Rs. 11,000 under the 
deed, dated the 22nd February 1909. 
Out of these properties Dachhman Singh 
sold to Fazal Ilahi, defendant, for 
Rs. 10,250 the house, etc., which are 
the subject-matter of the present 
litigation and mortgaged the rest to 
Chhanga Mai for Rs. 20,000. The deed 
of sale and the 'mortgage-deed were 
executed on the 26th September 1913 
and 17th November 1914 respectively. 
Two suits were almost simultaneously 
instituted to contest these alienations, 
one by Kishen Lai, appellant, and the 
other by Thandi Kam and both were 
dismissed. The appeal preferred to this 
Court by Thandi Bam abated because 
the representatives of Lachhman Singh, 
who died during the pendency of tkt 
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suit, were not brought on the record 
within the prescribed period. Lachhman 
Singh was a respondent in the present 
case also and Counsel for the appellant 
Kishen Lai admits that the claim for 
mesne profits, etc., against Lachhman 
Singh has abated. 

fishen Lai pi aintifE-appell ant’s case 
was that Harsukh Das founded a temple 
of Dadupanthi Sadhus in the house in 
dispute^ and endowed it with the other 
properties which he had acquired, that 
all these properties were thus wqf and 
inalienable, that, therefore, the sale 
thereof was void and inoperative and 
that he was entitled to possession thereof 
because he was the Mahant of the 
parent temple of^ the order situated at 
Dubai Dhan, District Rohtak, and as 
such had the right and power of control 
over the temple rt Delhi which was an 
off -shoot of the former. The defence 
was that Harsukh Das founded no temple 
nor dedicated any property for its use 
and that in any case the plaintiff had 
no he us standi to claim possession of 
the properties. Tho two vital questions 
put in issue by the Court below and 
decided against the plaintiff vveie: 

(1) whether Harsukh Das founded a 
temple and endowed it with the other 
properties; and 

(2) whether the plaintiff was competent 
to niaintain the suit. 

It is common ground that Harsukh 
Das, though a member of the said 
fraternity of Dadupanthi Sadhus, was 
neither a mendicant nor an ascetic 
retired from the world, and that he 
earned his livelihood by the practice of 
medicine, kept a mistress, gambled and 
was on all hands a dissolute man of no 
character. It is further adjmitted by 
Counsel for the appellant that there is 
no direct evidence to show that 
ttirsukli Das consecrated the house as a 
temple and endowed it with property; 
but his contentions are : 

that in the former case the Chief 
Court not only found Bal Ram to be the 
heir of Harsukh Das as his nearest 
a^pi ritual reversioner or §haohera gurhhai 
but also that the '"property was claimable 
as devoted to r^gious and not to 
iecutai piiipomof: 


(2) that as the property descended 
from guru to ch$la it must be treated 
as religious property; 

(3) tiiat the evidence that the poihi 
or sacred book of Dadupafdhis was kept 
in a niche in the house and that Harsukh 
Das used to deliver sermons from it 
to the people was sufficient to show 
that the house had been converted into 
a temple, and 

( 4 ) that the plaintiff as the Mdhant 
of the superior gaddi had the right to 
recover the temple from the hands of 
strangers. 

All these contentions are, in our 
opinion, quite untenable and none is 
supported by any evidence Worth the 
name. It is a matter of common 
knowledge that a person on being initiated 
into a fraternity of Sadhus severs his 
connection with ajl his natural relations 
and kinsttnen and becomes not only a 
disciple but also spiritual son of his 
guru. Thus, all other disciples of his 
guru become his religious brothers and 
the guru*s guru is his grandfather and 
the disciples of the latter are his uncles. 
Inheritance is governed by the religious 
relationship thus established and, therefore, 
all that the Chief Court decided in the 
former case was that Bal Ram was the 
heir of Harsukh Das according his 
spiritual or religious lelationship with 
dm. The question whether the property 
of Harsukh Das was devoted to religious 
purposes was not before the Chief 
Court at all whose judgment opens with 
the following : ^ 

""The question before us in appeal 
may be put thus: "‘Is there any flaw 
in the evidence offered to prove' Bal 
Ram's spiritual relationship and heirship 
to the deceased Bawa Harsukh Das, and 
is there any reason to doubt that 
Harsukh Das' property self*acquired or 
other, had to devolve in this mannet.*’ 
And the^ learned Judges answered JMs 
question in the aifirmative finding tbat 
Bal Ram was the chachera gMhai 
heir of Harsukh Das and that the 
property was subject to the devolutto 
usual amongst faqtrs. There is no mention 
in their judgment as- to the property 
bebg waqf or having a templej In it. 
No autboiw was dtid for the proposition 
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that "the property of a Sadhu must 
be presumed to be devoted to religious 
purposes for the reason that it descended 
from guruto chela/' A secular property, 
even if acUjuired by a Sadhu, does not 
change its character unless dedicated 
for a special purpose. religious, charitable, 
etc. The story that a copy of the sacred 
book of the panth or cult was kept 
in a niche in the house, even if true, 
does not lead to the conclusion that the 
house thereby became a temple and there 
was nothmg to show that the building 
Was consecrated to serve as a temple. 
I^astly, even if it be conceded that the 
house was a temple, there was no evidence 
to establish the plaintiff's authority over 
it and his right thereunder to take 
possession of it. Therefore, the appeal 
fails and we dismiss it with costs. 

Z. K. 

Appeal dismissed. 


PATNA HIGH COUNT. 

Appbai, from APPEniATE Decree 
No. 1534 OF 1921. 

August 13, 1923. 

Mr. Justice Das and Mr. Justice 
Macpherson. 

SANT dal SINGH and others 
— Peaintiffe-- Appeuants 
versus 

NANKH LAL SINGH and Another 

— Defendants— Respondents. 

Mortgag0^Mortgagors jointty and severally liable 
•^^artgagee realising money from one of the mort- 
gagors-^ Contribution, liability for. 

Plaintiff No. i and defendant No. i mortgaged 
tlieir respective properties to one A for Rs. 400, 
agr^ng as between themselves to take the mort> 
gage*money half and half, but their liability to 
the mortgage was joint and several. A, having 
brought 8 suit to enforce his mortgage got a decree 
•ad in execution thereof brou^t the plaintiffs' 
poperty to sale. Plaintiffs then brought the 
Reseat suit claiming contribution from the de- 
fendants to the extent of that portion of the 
martgigeoinoney which was appropriated by 
them : 

HsM, that the>mrtgagee was entitled] to pro- 
•eed i^iast the plaintiffs' properties for the 

•■lim Jil* dii fo bln aad ei Ike pMtttIfti mma 
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compelled to discharge an obligation W'hich 
vested not only on them but also on the defendants, 
the defendants were liable to pay contribution 
to the plaintiffs. 

Wajahat Husain v. Ratan Lai, 12 Ind. Cas. 
182; 8 A. E. J. 1092, distinguished. 

Appeal from a decision of the District 
Judge, Monghyr, dated the 4th August 
1931, reversing that of the Miinsif, Second 
Court, Beguserai, dated the 2Sth January 
1921. 

Mr. S, M. Tahir, for the Appellants. 

Mr. C. S. Banerjee^iox Mr. L, M. Gan^ 
giiH,ior the Respondents. 

JUDGMENT. 

Das, J.— I think that this appeal 
must succeed. There is no dispute that 
the plaintiff No. i and the defendant 
No. T mortgaged their respective prop- 
erties to one Ali Hossain to secure a 
loan of Rs. 400 granted by him to them. 
It is quite true that, as between the 
plaintiff Nq. i and defendant No. i, there 
was an arrangement by which plaintiff 
No. I took Rs. 200 and the defendant 
No. I took Rs. 200, but their liability to 
Ali Hossain was joint and several and it 
was^ open to Ali Hossain to proceed 
against any of the properties mortgaged 
to him. 

That being the position, Ali Hossain 
brought a mortgage-suit to enforce his 
mortgage against the plaintiff and defend- 
ant No. I. He got his decree in due 
coarse and caused the properties belong- 
ing to the plaintiff to be sold in execution 
of the decree. It appears that there was 
a prior mortgage affecting the property 
belonging to the defendant and that the 
property belonging to the defendant had 
already been sold in the suit brought by 
the prior mortgagee to which Ali Hossain 
was a party. The plaintifis now claim 
that, as their properties have answered 
for the claim of /Ji Hossain, they are 
entitled to claim contribution from the 
defendants to the extent of that portion 
of the mortgage- money which was ap- 
propriated by the defendants. I can see 
no answer to the claim put forward on 
behalf of the plaintiffs. 

The view of the learned Judge in the 
Court below appears to be this , that, as 
the pttisiie mortgagee cited m the action 
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against the defendant, it was the duty of AH 
liossain to redeem the mortgage, and, as he 
failed to do so, it must betaken that the 
consented to the integrity ©f the mortgage 
being broken up. That being so, it was 
open to the plaintiif to claim partial 
redemption on payment of the propor 
tianate share of the aebt due by him. 
The plaintiSs, not being bound by law 
to satisfy the entire decree obtained by 
AH Hossain, cannot claim any contribu- 
tion from the defendants. 

As far as I know, there is do authority 
iu support of this view. All the proper- 
ties mortgaged to Ali Hossain remained 
liable lor the entire debt due to Ali 
Hossain, and there is nothing in sec- 
tion 82 of the Transfer of Property 
Act which compelled the mortgagee 
to proceed against the properties be- 
longing to the plaintiffs for the share 
of the debt propartiouate to the value of 
those properties. He was entitled to 
proceed against those properties for the 
entire debt due to him, ualess indeed he 
had, by his own act, destroyed the in- 
tegrity of the mortgage, and I know of no 
authority which lays down that the failure 
to redeem a prior mortgage that may exist 
in respect of any of the properties, 
operates as a splitting up of the mortgage 
security. Though he was entitled to re- 
deem the prior mortgage, he was not bound 
to do so, and it was for him to decide 
whether, having regard to the value of the 
other properties included in his mortgage, 
he should take the risk. The result is 
that he lost portion of his security, not 
because he released it, but because there 
was an assertion of a title paramount 
against him. 

The case of Wajahat Husain v. Ratan 
Lml (i), to which the learned Vakil for the 
respondents referred, is an entirely different 
case. That was a case where A and B 
hypothecating their respective properties 
to C by a single m(.rt gage-deed, left in the 
handt &fQ pan of the co:tsideraHon for the 
redemption of a prior ^norigage held over a 
portion of B's poperty by B. It was found 
that € did not redeem D although it was 
his clear duty *© do so. It was held, in 
these circumstimces, that the integrity oi 
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the mortgage in favour of G was broken 
up and that it was open to A to redeem his 
portion of tlie mortgaged property upon 
payment of a proportionate amount of the 
mortgage-money. But in the case before 
us, the mortgagors did not leave any fund 
in the hands of Ali Hossain and }t was, as 
I have said before, no part of the duty of 
Ali Hossain to redeem the prior mortgagee. 
That being so, it was open to Ali Hossain 
to proceed against the properties which 
belonged exclusively to the plaintiff®. 
He did proceed against those properties 
with the result that the plaintiffs have 
been compelled to discharge an obligation 
which rested, not only on their property 
but also on the properties of the defendant 
and on the defendant personally. I know 
of no principle which allows the defendants 
to escape from the liability, j ust because 
they had the foresight to give in mortgage 
a property which they had already mort- 
gaged to a third person. 

The learned Judge was much pressed by 
the terms of section 82 of the Transfer of 
property Act, but in truth section 82 has 
nothing whatever to do with the case. 
That section deals with the burden that 
may be lawfully placed on each of the 
several properties mortgaged to secure one 
debt, it does not touch the question of 
personal liability that always arises when 
one person is compelled to pay the debt of 
another, q he learned J udge thought that 
there was no personal decree against the 
defendants; that is true enough; but it is 
entirely irrelevant to consider that matter. 
The personal liability was always there, 
and would in due course have given rise 
to a decree, but for the fact that the 
property belonging to the plaintiff- was 
sufficient to pay off Ali Hossain. The 
question is free from all complications and 
in my opinion was correctly decided by 
the learned Mu isif. 

I would allow the appeal, set aside the 
judgment of the Court below and restore 
the judgment a d decree passed by the 
Court of first instance. The plaintiffs are 
entitled to their costs throughout, 
Maoflier8<m» I.— I agree. 

K. s. p. uUmed^ 
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PATNA HIGH COURT. 

APPBAt FROM APPiiXI.ATE DRcRKK NO. 

1760 OF I921. 

August 13, 1923. 

Present: — Mr. Justice Das and Mr. Justice 

Macpliersou. 

MUNBO SINGH and another— 

D EFENDA NTS- -APPEEEANTS 

versus 

Mahanth KRISHNA DAYAL GIR— 

Plaintiff, and CHUI^AI SINGH 
AND ANOTHER — I^EFENDANTS — 

Respondents. 

Limitation Act {IX of 1908), s. 20, Sch. J, 
Art. 75 — Instalment bond, suit on — Default in 
payment of instalments — Terminus a quo. 

Pla ntfff sued to recover money due on a bond. 
It was an instalment bond providing that the 
first instalment should be paid on the i8tb June 
1913, the second on the 19th June 1914 and the 
subsequent instalments on the 19th June of every 
year. The plaintiff alleged and the Court found 
that the first two instalments were paid but that 
the third was not paid Plaintiff, therefore, con- 
tended that his cause of action arose on the 
19th June 1915 : 

Held, that section 20 of the limitation Act 
did not apply to the case and it was open to the 
Court to find that the instalments were paid 
even though the fact of payment did not appear 
in the hand-writing of the defendant j 

(2) that the suit was governed by Art. 75 of the 
Iwimitation Act and the period of limitation 
t^gan to run from the date when the default 
WM made, the 19th June 1915. 

Appeal from a decision of the Distiict 
Judge, Gaya, dated the 19th September 
1921, reversing that of the Munsif , Third 
Court, Gaya, dated the 14th April 1921. 

Mr. Nawd Kishore Prosdd //, for the 
Appellant. 

Messrs. 8 . N. Pal it and Kailaspati, for 
the Respondent. 

JUDGMENT. 

Dm ?•— Two points have been urged 
before us; first, that the suit is barred 
by limitation, and, secondly, that the 
finding as to legal necessity is not 
sufficient. The learned Vakil was under 
the impression that the bond sued upon 
was not registered in accordance with 
law ; but It appears that the bond is a 
registered one, and it must follow that 
the * plaintiff had six years from the 
date of the cause of action. It was, 
however, strongly contended by the 
loathed VaW that the pla^fi's oauae 


dASHS. (1925 

of action actually arose 011 the i8th 
June 1913 and not on the 19th June 
1915 as the plaintiff alleges. In order 
to determine this point, it must be re- 
membered that the bond sued upon is 
an instalment-bond in common form 
which provided that the first b’sta ment 
should be paid on the 18th June 1913 
the second on the 19th June 1914 
the subsequent instalments on the 19th 
Jure of every succeeding year. The 
plaintiff's case is that the first two 
instalments were paid by the defendants, 
and the learned Judge ia the ^ Court 
below has found th. t they were in lact 
paid. The plaintiff contends that the 
third instalmci t was not paid, and that 
his cause of action arose on the 19th 
June 1915. It is conceded that the 
suit is well within time if the cause 
of action did arise on the 19th June 
1915. The case of the defendants, on the 
other hand, is that they never paid any 
of the instalments in respect of the 
bond sued upon, and that the cause 
of ction arose on the i8th June 1913, 
in which case the suit must be held to 
be ti me-barred. As I have said before, 
the learned Judge in the Court below 
has found that the first two instalments 
were in fact paid by the defendants to 
the plaintiff. The finding of the learned 
Judge on this point is a ^dlng of 
fact and is binding on us in second 
appeal . 

The point of law argued by the learned 
Vakil is this: that it was uot open to 
the learned Judge to find that any of 
the instalments was in fact paid by the 
defendants, unless the fact of the pay- 
ment appeared in the hand-writing of 
the person actually paying, and the 
learned Vakil relied on section 20 of the 
Limitation Act. The answer to the 
argument is that section 20 has noth^g 
whatever to do with the case. Section 
20 applies where the cause ot^ action 
has already arisen, and the plaintiff is 
seeking to have a fresh period of limita- 
tion computed from tie time when a 
payment was made by the debtor. 
Seition 20 lays down that he is not 
entitled to a fresh ptriod unless, where 
the plaintiff relies on the part-payment 
of the principal of a debt, the lact of 
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the payment appears in the hand- 
wrltiiig ot the person making the same. 
But, if the plaiatifE’s case be true,^ the 
cause of action did not arise till a 
year after the payment of the second 
instalment by the defendants. The pro- 
vision as to limitation applicable to 
this case Is to be found ia Art. 75 of 
the Ifimitation Act which gives the 
plaintiff three years time (in the case of 
a registered bond, the period would be 
six years) to bring a suit to eixforce 
a bond of this nature from the date 
when the default is made. The iearned 
Judge has found as a fact that the 
default w*‘S made on the 19th June 
1915. I have no hesitation whatever in 
deciding against the appellants on the 
first point urged before us by the learned 
Vakil. 

The other point is equally without 
merit. It has been found by the Courts 
below that the instalmei.t-bond was 
executed in order to secure to the 
plaintiff the payment of rent that had 
already accrued due to the plaintiff. 
In my opinion, the benefit to tae 
family is apparent on the face of the 
transaction. They were liable for a large 
sum of money, and the plaintiff agreed 
to accept payment by easy instalments 
spread over twelve years. 

The appeal must be dismissed with 
costs. 

Machperson* J.— I agree. 

K. s. D. Appeal dismissed. 


LtAJEiORE HIGH COURT. 

Secon]> Civil Appeal No, 2574 oe 1919. 
January 31, X923. 

Present : — Mr. Justice Le Rossi gnol and 
Mr. Justice Harrison. • 
MUHAMMAD HARIZULI.AH KHAN— 
Dbfen DANi— A ppellant 

versus 


IIAL. 

A tranifer which if not fot the htnefit of a 
minor, is voidable at the instance of the minor 
and cannot be questioned bf a fnbttqntlit 
feree. 

Second appeal from a decree ol the 
District Judge, I<ahore, dated the a5tli 
August 1919. 

Mr. Gaped Chani, for the Appellant. 

Mr. TMh Ram, forth* Respondents. 

JUDGMENT.— The facts in this case are 
quite simple, but a somewhat difficult point 
of law is involved. Mrs. Maruf, a Christian 
widow, acting as guardian of her son 
Muhammad Aslam Maruf, fiiit executed a 
lease on the 22i»d of June 1915 k faveur 
of Bulaqi Mai and Ram I^al for a period 
of fifteen years in consideration of a sum 
of Rs. 1,000. Subsequeutiy, on the 6th 
of October 1916, the told the same land 
to Sardar Muhammad Hafiz UUah Khan 
describing it as tiee oi all encumbrances. 
Both the instruments weie registered. 
Plaintifi now sues for possession of the 
land leased to him and is met by a 
plea on behalf of defendant that the 
transaction was not for the benefit of 
the minor and, therefore, the leose is 
not vali . The findiig of the leamed 
District Judge is that this plea tould 
only be taken by the minor who has 
not been impleaded in the case, that 
the contract is oaly voidable aX^d not 
void and that, therefore, the transf^ee 
from the minor cannot question plaintifis* 
tit e. We have been referred to various 
authorities and more especially to 
Mohanlal v. Kisan (1), a decision 
of the Judical Commissioner of 
Nagpur, which is to the effect that 
a transferee from a minor after he has 
attained majority can ch^enge the 
alienation made by that minor during 
his minority. As against this we have 
Muthukumara Chettp , Anthony U da yar (2) 
where it is explained ^ that a right to 
avoid is a personal privilege and though 
a minor may sue through a next friend 
to set aside a transfer even during his 
minority, he and he alone can exercise 
this personal privilege. With this view 
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Minov-^Tfanshr not for benefit of, nature of'-- (2) 24 Ind. Cas. iao| 3»M. Sty P* ®77l *1 

tfansfem, whether (an quesUon transfer , L. T. 3^1 i 29 M. L. J* 6x7. 
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we agree and we find that a transferee 
is not egtitted to question a pj^yious 
transaction or to assume the privileges 
which are personal to the minor and to 
no bqdy idse whether the transfer was 
eiffeeted after or before the minor 
attained majority. 

We, therefore, find that the plaintiff is 
entity to the decree Le seeks aid we 
dismiss the appeal with costl. 
w. c. A. Appmi dismissed. 


AUfAHABAD HlOH COUET. 

Paiyy CouNcri. Appeai, No. 3 of 1923. 
May 25, 19 ^ 3 - 

Preseni:~^Sii Grimwood Hears, Kt„ 

Chief Justice, and Mr. Justice Piggott. 

BU ATJ KHAN— Defsndant — 
AppEEEANT 
versus 

SUJAN KUAR— Plaintiff- 
respondent. 

Civil Procedure Code {Act V of 1908), s. no 
•^Application for leave to appeal to His Majesty 
in Council-^Suil by Hindu widow —•‘Plaintiff 
adopting son pendente lite— 5o« not brought on 
recofd—Substantial question of law. 

la a salt hy a Hindu widow in possession of 
her hatband’s estate the defendants contended 
that the suit was not maintainable because a pre- 
vious suit commenced by the predecessors-in* 
intexost of the plaintiff had abated under O, 
r. 9 of the Cdvil Procedure Code, It was also urged 
that as th? plaintiff had, during the pendency of 
the suit, adopted a son it was incumbent upon her 
to bring upon the record as plaintiff the name 
of the minoiT Ifoy she had adapted. Both these 
conteatlons yr^re pvarruled and the suit was 
eventually decreed by the High Court. The 
defendant then applied for leave to appeal to 
His Majesty in Council: 

Held, that neither of the questions raised was a 
substantial question of law within the meaning 
of tto, Civil Procedure Code, and leave 

could not, therefore, be granted, fjp, 100, col. 2.} 

AppUcation for leave to appeal to Hii 
Majesty in Council. 

Mr. Haidar Mehdi, lot the Appellant. 

'Messrs. P^^ary Lai Bamrji and Uma 
Shink ir Bajpai, for the Respondent. 

JUDGi-M;BNT^--^The question before us 
is wbethir we can er <mght to certify 
that the appeal^proposed te be prrfcwed 


by the unsuccessful defendants-appellants, 
against a decision of this Court, dated the 
3rd of August 1922, satisfies the condi^ 
tioBS laid down by section no of the 
Code of Civil Procedure, so as to make 
it a proper case for an appeal t© His 
Majesty in Council. As regards the 
value of the. subject-matter in dispute, 
it ii admitted that the requisite condi- 
tions are fulfilled. It is, however, also 
admitted that, inasmuch as this Court 
affirmed the decision ot the Court below, 
this appeal must involve some substantial 
question of law before we can certify 
it as a suitable appeal to be preferred 
to His Majesty in Council. We had to 
deal, in substance, with two points, and 
the petition laid before us to-day shows 
that these are the points which it is 
desired to raise before His Majesty in 
Council. Neither of these points has 
anything whatever to do with the merits 
of the case. They were both of them 
objections of a highly technical character j 
not affecting the right of the plaintiff 
in the action to recover the money 
claimed, but only the procedure adopted 
in t tie course of the action for its recovery. 
One contention was that the suit was 
not maintainable, because a previous 
action commenced by the predecessor- 
in -interest of the plaintiff had abated 
under O. XXII, r. 9, of the Code of 
Civil ^ Procedure. We disposed of this 
technical objection by an argument, 
also technical in its nature, the eflect of 
which was tJiat it was quite impossible 
to hold that the previous suit referred to 
in the pleadings had “ abated*' within the 
meaning of the rule in question. We 
are, in no way, prepared to certify that 
the question t lus decided by us was a 
substantial question of law within the 
meaning of section no of the Cod^ of 
Civil Procedure. 

The other point requires to be stated in 
some further detail. The suit was institut- 
ed by Rani Suian Kttnwar a 
widow in possession of the estate of her 
late husband. During the pendency of 
the action she adopted a son. At tome 
stage or other in tjie course of the trial 
the question was raised whether after 
this ad^option lt pot inoumbent uppu 
the lady io bring npon IhP xeceid am 
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plaintiff in the suit the name of the 
minor boy whom she had adopted, and 
then tj continue the action as his next 
friend or natural guardian. This conten- 
tion was repelled by the Trial Court. We 
pointed out, when it was raised before us 
in appeal, that it would have been open 
to the Trial Court to accept the conten- 
tion and to meet it by a formal order 
bringing the minor in question on to the 
record. At the same time, having regard 
to certain facts which were proved at the 
trial as to the circumstances under which 
the adoption was effected, we found that 
the Court below had not been wrong in 
the procedure actually adopted by it, 
that is to say, in permitting the widow 
lady to continue the action in her own 
name. There was at the time of the 
adoption an agreement between the lady 
herself and the father of the boy who 
was given and taken in adoption, the 
effect of which was to vest the manage- 
ment, at any rate of the estate, In the 
hands of the lady until the boy should 
attain majority. It is now contended 
before us that a substantial question of 
law is here involved, because of the general 
principle of Hindu I^aw by which a 
widow rnakins? an adoption to her 
deceased husband, at once divests herself 
of the estate in favour of the son so 
adopted. Our attent’on has been drawn 
to certain cases in which tl e questk n has 
been considered whether an agreement 
entered into at the time of the adoption, 
the object of which is to postpone its effect 
until the dea1h of the widow, would be 
valid or enforceable, as against tie 
adopted son. In the case before us the 
validity of the agreement is rot being 
contested, and, so far as we know, has 
never been contested, by the adopted sen. 
It is the plaintiff in Ihe action, that is 
to say the widow, who is seeking to 
protect the rights of the minor by 
continuing this action for • his benefit. 
She instituted it at a time when she 
herself represented the estate of her late 
husband. She has been permitted to 
continue It on the strength of theauihority 
exercisable by her under the agreement 
entered Into at the time of the adoption. 
We are not prepared to certify that any 
sutetitutlal quci^tign of Jaw of general 
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importance is involved in our decision On 

this point. 

The application is dismissed with costs. 

K. s. J>. Affplioation dismissed. 


LAHORE HIGH COURT. 

Civil, Revision Petition j\o. 15 of 19^3. 

March 28, 1923. 

Present: — Mr. Justice Abdul Raoof. 
BAGH SINGH— Defendant— ^Petitioner 
versus 

BHAGWAN DAS— PhAiNTiFF— 
Respondent. 

Civil Prdeeiura Code (Aet V of igoR), 10, 
115^ Order refusing to stay suit^Pevisiont whether 
lies. 

Inasmuch as an order refusing to stay a 
suit under section lo of the Civil Procedure 
Code, does not amount to a decision of a case 
within the meaning of section 115 of the Civil 
Procedure Code, an application to revise such older 
cannot be entertained. 

Mela Pam v. Rihhikesh, 69 Ihd. Cas. m{ 
33 P. W. R. 19225 (1923) A. 1 , K. ( 1 /.) 69, Piffiz 
Jshar Das-Dharm Chand of Amritsar v. Firm 
Buia Mal-Durga Das of Amritsar, 67 Ind. Cas. 
S70; (1922) A. I. R. (L.) 54; 4 L. L. J» 4x5, Sultan at 
Jahan Begam v. Sundar Lai, 58 Ind. Cas. 90 { 
42 A. 4095 18 A. L. J. 431 and Buddhoo Lai v, 
Mewa Bam, 63 Ind. Cas. 151 43 A. 5641 19 A, 
L. J. 558 (P. B.). relied on. 

Petition for revision of the order of the 
Subordinate Judge, Pirst Class, Delhi, dated 
19th December 1922. 

Mr. Tek Chand, for the Petitioner. 

Kanwar Dalip Singh, for the Respond* 
ent. 

JUDGMEKT.*— This is tn applicaticn for 
revision n ade against an order refusing 
to ftay a suit under section 10 of the 
Code of Civil Procedure. A preliminaty 
objection is taken to the hearing of this 
petition by Mr. Dalip Singh on the ground 
that no revision lies against the order as 
no case has been decided. In support 
of his contention he has relied upon the 
following rulings * 

(f) Mela Ram v. Rikhi Kesh (l), 
{ii) Firm Ishar Das Dharm Chand 
of Amritsar v. Firm ButaMaFDurga 
Das of Amritsar (2), (iii) Sultansd 


{1} 69 M. Cab. lUl 33 W. R* m$i (1923) 
Cm. 870J (19*4) A. 1 R. (t/.) 54: 
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Jahan Begam v. Sundar Lai (3) and (iv) 
Buddhoo Lai v. Mewa Ram (4). 

In my opinion, all these cases support 
the contention of Mr. Dal ip Singh. It 
Is true that there are certain decisions 
the other way also to which my attention 
has been called Iw Mr. Tek Chand, the 
Counsel for the applicant, but I find that the 
preponderance of the authorities is 
m favour of Mr. Dal ip Singh's contention. 

I, therefore, accept the preliminary ob- 
jection, and reject this application for 
revision with costs. 

Application rejected, 

W. C. A. 

(3} 58 Ind. Cas. got 4a A. 4091 18 A. L. J. 431. 

(4) 63 Ittd. Cas. I5f43 A. S«4» *9 A. h. h 
g$i (F. B.). 


BOMBAY HIGH COURT. 

Civib Extraordinary Appmcation No. 

297 OP 1922. 

March 3, 1923. 

Present t — Sir Norman Macleod, Kt. 

Chief Justice, and Mr. Justice Crump. 

THAKOREDaS TRIBHAVANDAS and 

ANOTHER — PLAINTIFFS— A PPUC ANTS 

versus 

dadubhai tribho Vandas and 

OTH ERS — DEPHN DAN TS — RESPONDE NTS . 

Civil Procedure Code {Act V of 1908}, s. 115 
-‘-‘Appellate Court, finding of, that no compromise 
Of urMtraHon — Revision — High Court, jurisdiction 
of, to interfere. 

Where an Appellate Court finds that there 
was no lawful agreement to refer the disputes 
between the parties to a suit to arbitration, or a 
compromise of the suit, and directs a trial of the 
suitf there is not such a decision of the case to 
warrant interference by the High Court under 
section 115 of the Civil Procedure Code. 

Civil Extraordinary Application from the 
decision of the District Judge, Surat, in 
Miscellaneous Appeal No. 12 of 1921, re- 
versing an order passed by the Second Class 
Subordinate Judge at Surat, in Civil Suit 
No. 706 of 1920. 

Mr. G. N. Thakore (with him Mx. M. K. 
Thakore), for the Petitioners. 

Mr, G, 8 , Rao, for the Opponents. 

JUDGMENT. — In this case, there being 
an agreement to refer to arbitration the 
disputes between the parties vdtboDt the 


intervention of tie Court, the arbitrators 
made an award, and thereupon the de- 
fendants applied for a decree in terms of 
the award. That woula be an application 
under O. XXIII, r. 3, the defendants 
seeking to prove to tie satisfaction of the 
Court that the suit had been adjusted by 
a lawful agreement or compromise .The 
plaintiffs Impugned the award on the ground 
that the arbitrators were guilty of miscon- 
duct. The Trial Court passed a decree 
in terms of the award. An appeal was 
filed to the District Judge who held that 
the award was vitiated and could not 
be given effect to in accordance with law 
on various grounds and accordingly the 
Judge directed that the decree on the award 
should be set aside and the suit remanded 
for trial. 

An application has now been made under 
section 115 of the Code to revise the order 
of the District Judge. The first ground 
relied upon was that the Judge acted without 
jurisdiction in going into the misconduct of 
the arbitrators under O. XXIII, r. 3, 
It cannot be that the Judge had no juris- 
diction to entertain the question, as he 
is bound to decide whether there was a 
lawful agreement or compromise, and an 
agreement referred coupled with an award 
in which it 1 as been proved that the arbi- 
trators are guilty of misconduct, will not 
be a lawful agreement or compromise. It 
is impossible to conceive tlat it was in- 
tended, when an application was made to 
the Court under O. XXIII, r. 3, tlat 
all that the Court had to do was to satisfy 
itself that there had been an agreement 
to refer and an award, and that it was 
bound to pass a decree in terms of the award, 
without consiLeting any objection raised 
by one party or the other that there had 
been misccnduct on the part of the arbi- 
trators, such as is in any other case would 
vitiate an award. 

But there is another ground on which we 
refuse to entertain the application and 
that is that the case has not been decldeds 
All that the Court has found Is that there 
had been no lawful agreement or compro- 
mise of the suit, and, therefore, it directed 
a trial of the suit. The Rule will, therefore, 
be discharged with costs. 

Rul^ discharged^, 


w, c. A. 
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LAHORE HIOH COURT. 

Patent Appeai, No. 178 op 1922. 
April 3, 1923. 

Present: Sir Sliadi Lal,KT., Chief Justice, 
and Mr. Justice LeRossignoi. 

J AGOAN NATH— J udg men t -Debtor— 
Appeeeant 
versus 

BAUD AND OTHERS— DECRETO-HOEDERB 

— Respondents. 

Civil Procedure Code {Act V of igo8), s. 1^4, 
0 . XXI, rr. 66 , 90, 92, 0 . XLIII, r. i (j)— 
Execution of decree — Application to set aside 
sale — Appeal, second, whether lies — Failure to 
issue notice before drawing up proclamation, effect 
<?/• 

A second appeal is not competent from the 
order of a District Judge passed on appeal against 
an order setting aside an execution sale under 
O. XXI, r. 92 of the Civil Procedure Code. 

The failure of an Executing Court to issue notice 
to the Judgment-debtor under O. XXI, i. 66 of 
the Civil Procedure Code, before drawing up 
the proclamation of sale amounts to an irregularity 
in publishing the sale within the meaning of 
O. XXI, r. 90 of the Code, and an application to 
set aside the execution sale on that grotmd is 
covered by the rule. 

Bipin Bihari Bejali v. Kanti Chandra Mandal, 
18 Ind. Cas. 715 and Sheodhyan v. Bholanath, 
21 A. 31 ij A. W. N. (1899) 841 9 Ind. Dec. (N. s.) 
907* followed. 

Letters Patent Appeal from an order of 
Mr. Justice Abdul Raoof, dated the 3rd 
July 1^22, reported as 71 Ind. Cas. 
788 (passed in Miscellaneors Second Appeal 
No. 317 of 1922), affirming that of 
the District Judge, Rawalpindi, dated 
the i8th October 1921. 

Mr. Nanak Chand, for t' e Appellant. 

Mr Ghulam Rasul, for the Responcentt?. 

JUDGMENT.- -The facts relevant to the 
questi^in of law involved in this appeal 
are simple and do not admit of any 
dispute. On the 14th November 1911 
the judgment-debtor made an application 
to have a sale of immoveable property 
in execution of a decree set aside on 
the ground of material irregularity and 
fraud in publishing or conducting the 
sale. This application was allowed by 
the Court of first nstance but 
dismissed on appeal by the District 
Judge. Th reupen, the judgment-debtor 
preferred a second appeal to the High 
Court, and the question for decision 
is whether a second appeal lay from 
the order of the District Judge passed 
pu appeal against an order setting 


aside the sale in execution of a decree. 
Now, sub -Section (2) of section 104 of 
the Civil Procedure Code lays down In 
express terms that no appeal shall He 
from any order passed in appeal under 
that section. Sub-section (i) of that 
section enumerates the various orders 
which are appealable, and clause {i) 
provides that an appeal shall lie from 
an order made under the rules from 
which an appeal is expressly allowed 
by those rules. It is manifest that an 
order made under O. XXI, r. 92, is 
appeal- ble under O. XlylH, and the 
question is then reduced to this, 
w<*et'ier the order made by the Sub- 
ordinate Judge was one under r. 92 of 
O. XXI. 

That rule refers to an order confirm- 
ing or setting aside a sale in execution 
of a decree, and the order passed in the 
present case was an order setting aside 
the sale. There can, therefore,, be no 
doubt that the order of , the Subordi- 
nate Judge was appealable under O. 
XCIII, T. I, clause (j), and that the 
law does not allow a second appeal 
from an order made on appeal from that 
order. 

A reference to O. XXI, r. 90, shows 
that an application to set aside a sale 
can now be made, not only on the 
ground of material irregularity, but also 
on the ground of fraud, in publishing 
or conducting the sale; and in this 
matter the new Code makes a departure 
from the law contained in the Code of 
1882. The rulings under the old Code 
which laid down that an application 
made on the ground of fraud could 
come only under section 244 (correspond- 
ing to section 47 of the presei^t Code) 
must be regarded as absolute. The effect 
of adding the words ‘*or fraud” to the 
present rule is to take the applications 
Setting up fraud in publishing or con- 
ducting the sale out of the purview of 
section 47 and to bring them within the 
operation of r. 90. 

Mr. Nanak Chand for the judgment- 
debtor, however, contends that one of 
the grounds on which his client attacked 
the sale w s the failure of t‘’e Conrt to 
issue notice under O. XXI, x. 66,, before 
drawing up th# proclamation of the aalti 
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PADAM SINCH Vi UMBAO SlNOH; 
and that this defect cannot be regarded 
as an irregularity in publishing or con- 
ducting the sale. This contention is, in 
our opinion, untenable. We think that 
an irregular preparation of the proclam- 
ation of sale is an irregularity in pub- 
lishing the sale within the meaning of 
O. XXI, r, 90. This view has beei taken 
by the Calcutta High Court in Bipin 
Bihari Bejali v. Kanii Chandra Ma^idal 
(i). Indeed, the Allahabad High Court 
has held that the absence of an attach- 
ment prior to the sale of immoveable prop- 
ery iu execution of a decree amounts 
to no more than a material irregularity 
in publishing the sale Sheodhyan Bhola^ 
mth (2). We must, therefore, hold that 
the application of the judgment-debtor 
fell under O. XXI, r. 90, and that no 
second appeal lay from the order of the 
District Judge. 

The appeal is, therefore, dismissed with 
COvStS. 

z. K. Appeal dismissed, 

(1) 18 Ind. Cas. 715. 

(2) 21 A. 31 ij A. W. N. (1899) 84J 9 Ind. Dec. 
(«. S.) 907* 


ALLAHABAD HIGH COURT. 

SECOND Civil Appe^ai, No. 1533 OF 1921. 

May 3, 1923. 

Present • — Mr. Justice Lindsay and 
Mr. Tustice ^^ulaiman. 

PADAM SIjNGH and another — 

PEAINTIEFS — ApPEEI/ANTS 
verslis 

uMRAo Singh and another— 
Defendants — Respondents . 

Pre-emption — Mortgagee in possession, position 
©/-“-Wajib-Til-arz— for pre-emption, when 
mainiainable. 

Even after making a mortgage of his share, a 
co-«harer has a proprietary interest left in him 
so as to entitle him to bring a suit for pre-emption. 

The main fact that a person has taken a pos- 
se^ory mortgage of a share in a village does not 
make him a proprietor of the village so as to resist 
a claim for pre-emption. 

Second appeal Irom a decree of the Dis- 
trict Judge, Aligarh, dated the 30th 
of Augt.st X92t« 


itm 

Mr, B. K. Mukerp, for the Appellants. 

Mr. E. A. Howard, ^'or the Respondents. 

JUDGMENT. — 9 1 i i: a plaintiffs* appeal 
arising out of a it for pre-emption. 
The Court of first instance had decreed 
the plaintiffs* suit, but on appeal after 
some further cvic eiace had been taken the 
learned Distiid Judge dismissed it. 
His findings are that the plaintiff and the 
vendor are co-sharers in the same nahal 
in which the property in dispute is situtaed 
and that a custom of pre-emption exists 
in the village. There is a further finding 
that tie defendant vendee fs recorded 
as a mortgagee in possession c*f some share 
in the same mahal. On this latter fini ing 
the learned District Judge was of opinion 
that the defendant himself was 0 cc -sharer 
and that, therefore, the pla’ntiff had no pre- 
ference ever him. The entry as to the 
custom of pre-emption in the wajih-ut* 
arz is as follows : — 

Every owner of a paiti will 1 n ve the right 
of transferring his share in the property 
first in favour of hahi haqiqi ek jaddi (oun 
brothers descended from a common 
ancestor) and in case of their refusal to 
other co-sharers in the village. 

It seems to us that, even after having made 
a mortgage of his share, a co-sharer would 
have a proprietary interest left in him so 
as to entitle him to bring a suit for pre-emp- 
tion. In the same way, the mere fact 
that a person has taken a possessory mort- 
gage of a share in the village would not give 
him proprietary interest in it. If the true 
interpretation of the wajib-ul-arz were that 
a mortgagee in possession was to be deemed 
a sharik deh then tl e result would be that 
the right of '^pre-emption would be de- 
feated by making a mortgage on one 
day followed by a sale to the mortgagee 
the next day. It is true that for certain 
fiscal purposes a mortgagee in possession 
is treated under the Land Revenue 
Act as a co-sharer but we are 
of opinion that he cannot betreated 
as a proprietor of the village. Under 
the Muhammadan Law there can b^ no 
cioubt that it is only a person having an 
absolute interest in the property who has the 
right of pre-emption. The entry in the 
wajih ul-arz dees not show that a mortgagee 
is to be deemed a co-sharer for the purpose 
of pre-emption. In tibfiS.vfew of tte jnatlei 
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t! ink ih&t tlie defendant meitgagee ccnld 
not te«ist the claiaa for pfe-emption on tie 
ground tl at he was himself a person en- 
titled to an equal right with the plaintiff. 
We accordingly allow the appeal, set aside 
tie decree of tie lower Appellate Conit 
and restore that of the Court of first instance 
with costs including in this Court fees on 
the higher scale. 

K. S. D. Appeal allowed. 


CALCUTTA HIGH COURT. 

Appear from AppEhhATE Decree No. 

2083 OF 1920. 

May 19, 1922. 

Justice Sir Ap tosh Mukerjee, Kt., 
and Mr. Justice C^otzner. 
KEDAR NATH SADHUKHAN and 

<miERS— UEFENDA KTS~" APPEEEANTS 
versus 

MADHU SUDAN DAS and others— 
PtAiNTiFPs— R espondents . 

Letndiord and tenant — Long possestion and 
uniform payment of rent whether creates perntanmt 
tenancy--^ Ejectmtm — Tender or delivery of notice 
to headman of family , whether sufficient service 
— Tranefer of Property Act {7 V of 1882), s. 106. 

Long possession and uniform payment of rent 
are not by themselves suflScientto justify the find- 
ing that the tenancy was permanent from its 
inception, fp. 105, col. 2.3 

When there is a tender or delivery of the 
notice of ejectment to the head member of the 
family, there is sufiScient service notwithstanding 
that there is no proof of prior tender or delivery to 
each of the joint tenants personally, [p. 1 07, col. 2.] 

Appeal against a decree of the Sub- 
ordinate Judge, Howrah, dated the 
2ist June 1920, reversing that of 
the Munsif, Howrah, dated the 2?nd 
January 1919. 

Babtis Dwarka Nath Chakarbuity, Gunadu 
Chatan Sen and Prasanta Bhutan Sen, 
for the Appellants. 

Babus Rant Chandra Mazumdar and 
Nagendra Nath Ghose, for the Respond- 
ents. 

JUDGMENT. — This is an appeal by the 
defendants In a suit for ejectment. The 


character had been duly ternaindted By the 
service of notice to quit. The Court 01 first 
instance held that the tenancy was per- 
manent and dismissed the suit. Upon appeal 
the Subotclinate Judge has held that the 
tenancy was terminable and had been An\y 
terminated before the institution of this 
suit. On the present appeal, the conclusion 
of tie Subordinate Judge upon each of 
the two points in controversy las been 
assailed on behalf of the appellant. 

As regards the, nature of the tenancy* 
the Subordinate Judge has found that the 
tenants have been in occupation for more 
than 40 years, and that during this period 
the rent has been paid at a uniform rate. 
The Subordinate judge,! owe vet, las held 
that long possession and uniform payment 
ui* rent are not b>' themselves suffikent 
to justify the finding that the tenancy 
was permauciit from its inception. U'e 
are of opinion that tie view taken by the 
Subordinate Judge is well-founded. 

Our alttntion has been drawn to 
the oeckion in Shoroski Chatan Chose 
V. Bhagloo Sah (il as also to the 
judgment of the Judicial Committee in 
Surendra Nath Roy v. Dwarka Nath 
Chakravariy (2); neither of these cases 
is of real assistance to the appellant. We 
have not in the present case tie very material 
elenieiils which existed in the decisions 
to which our attention has been invited, 
namely, that the land had been let out 
for purposes of residence, that it had been 
so occupied, that there had been instances 
of transfer and succession, and finalty, 
that structures had been erected on the land. 
In these circumstances it is impossible for 
1 s to hold that the view taken by the Sub- 
ordinate Judge as to the terminable charact- 
er of the tenancy is erroneous in law. 

As regards the second point, the Sub'^ 
ordinate judge has found that the 
notice to quit was duly served. The 
correctness of his conclusion upon 
this point must be tested by a reference 
to the provision of seeton 106, Transfer 
of Property Act which governs this case. 
The second paragraph of that section 
ptol^ides that every notice under ihi» section 


case fo* the plaintifis Wm, that the de- ^ „ lai. Cm. 8771 3. C lU J. 8j. 
fendants held as tenants and that they ind. Cas. 8561 94 C, w. N. zj 
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tttust be ki writing, signed by or on behalf 
of ti e persons giving it, and tendered or 
delivered either personally to the party 
who is intended to be bound by it or to one 
of his family or servants at his residence 
or (if such tender or delivery is not prac- 
ticable), affixed to a conspicuous part of 
the property. In the case before us, the 
land was in the occupation of two sets of re ’ 
spondents— tl e Sadnukhans and the Bags. 
The Subordinate Judge has held cn the 
evidence that the notices were duly served, 
because they were delivered to Kedar Nath 
Sadhukhan and^ Nagendra iNalh Bag who 
were the respective beads of the two joint 
families. The appellants lave contended, 
however, that even if these findings are 
accepted as correct, the fact of such deliver}^ 
only raises the rebuttable presumption that 
the notices lad reached the other joint 
tenants. In support of this proposition, 
reliance has been placed upon a passage 
from the judgment by the Judicial Committee 
in the case of Harihar Bancrji v, Ramsashi 
Roy (3), where Lord Atkinson states that 
in case of joint tenants, each intended 
to be ^uud, and that it has long ago been 
decided that service of a notice to quit upon 
one joint tenant is pnma Jade evidence 
that it has reached the other jcint tenants. 
Reference isthen made to the cases of Doe d. 
Macartney v. Crick (4); Doe d. Bradford 
V. Watkins (5) and Solton v, Kelly (6). 
An examination of the judgment in these 
cases shows that service on cne of several 
joint tenants is prima facie sufficient for 
all, and that it 1 as similarly been held that 
service on a corporation may be eiiected 
by a service on one of its officers. Doe d. 
Carlisle v. Woodman ['j). The case bef or is, 
however, is, as we have stated, governed by 
the provisions of section 106 of the Transfer 
of Property Act, which lays down a precise 


(3) 40 Ind. Cm. 2771 4# C 458 a* p 
Cil. J. 1171 as C. W. N. 771 A I,. - 


J. pfiQI 35 
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stt| 3 Smith 5173 

eiAC. I„R 387- 
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and^ definite rule for the service of the 
notice to quit required by that section. 
Such notice must be tendered or delivered 
either personallj^ to the party intended to he 
bound by it or to one of his family or ser- 
vants at his residence or (if such lender 
or delivery is not practicable) affixed to 
conspicuous part of the property . The appel- 
lant felt pressed by this provision and lad 
to abandon the contention that tender or 
delivery to a member of the famil} i? net 
sufficiet, unless an attempt has been m- ( c 
to tender or deliver the notice personally 
to the party intended to be bound thereby. 
It is remarkable, however, that a very 
difterent set of rules has been prescribed 
by the Legislature for the service of sum- 
mons in suits and other judicial proceedings 
as is clear from an examination of the 
provisions of O. V of the Civil Procedure 
Code of 1908. Under that order sub- 
stituted service is permissible, only when 
an attempt to effect personal service has 
failea. Here, however, tie plain language 
of section 106 indicates that service may be 
effected in one or other of the modes pres- 
cribed. Tie appellant has thus been driven 
to contend that the term *or' means — 'or 
if, such personal tender or delivery is impos- 
sible'. There are two menifest objeclions 
to this interpretation. In the first place, 
tl e word ‘or 'is an alternative w’ord, as was 
observed by Parke, B., in Elliot s. Ttmier (8), 
It is, however, not always disjunctive and 
is sometimes interpretative cr expository 
of tlie preceding word . Hills v. London Gas 
Light Conti>any fgh But no instances have 
been brought to our notice where the term 
*or'is used neither as alternative nor as sy- 
nonymous. In the second place, in section 
106 the Legislature uses the expression 
" if such tender or delivery, is not prac- 
ticable ”, in one contingency, namely, 
w»hen service is effected by fixing the notice 
to a conspicuous part of the property. It 
the Legislature had intended that the mode 
previously mentioned should not be alter- 
native but that recourse should be permis- 
sible to one of the modes only when the other 
bad proved inf ructuous, the I^egislature could 


(8) (1845) 2 C. B. 448: 15 L. J. e P, 
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easily have framed the section in suitable 
terms. We are consequently of opinion that 
In the case before us, where there was o 
tender or delivery of the notice to the 
head member of the family, the service was 
sufficient, notwithstanding that there 
is no proof of prior tender or delivery to 
each of the joint tenants personally. We 
hold accordingly that the Subordinate Judge 
has correctly found that the notice was 
duly served. 

The conclusion follows that the tenancy 
was terminable and has been legally ter- 
minated . The decree of the Court below is 
affirmed and this apeal dismissed with 
costs. 

K. s. D, Appeal dismissed. 


LAHORE mOH COURT. 

Civil, Revision No. 435 or 1922. 

January 5, 1923. 

Present: — Mr. Justice Zafar Ali. 

The If(RM RAHMAD ULTAH- 
FA KH A R-UD -DIN—P eaintiits— 
Petitioners 
versus 

The Firm RAHIM BAKHSH-QUMAR- 
UD -DI 'Defendants— RE spoNDEK ts. 
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y/llli RAHIM BAKMAH<-2UMAR*im*f»H. 

the preliminaiy objection that no revision 
lies, and cites Gulah Chand v. Sher 
Singh (i), Buddhoo Lai v. Mer&a Ram 
(2) and Mahtab Rai v. Kaman Lai (3). 
Counsel for the petitioner cites Gauri 
Shankar v. Gang.i Ram (4). 

It may be stated that section 44 of the 
Punjab Com ts Act is word for word the 
same as section 115 of the Code of Civil 
Procedure and that a Full Bench of the 
Allahabad High Court held in Buddheo Lai 
v. Mewa Ram (2) that no revision lay 
when no case had been decided by the 
Court below within the meaning of 
section 115. Civil Procedure Code. 

In Gulah Chand v. Sher Singh (i) it 
was held by a Judge of the Punjab Chief 
Court that interlocutory orders cannot, 
or at any rate should not, be, interfered 
within revision. Several rulings, specially 
Mahtab Rai v. Kaman Lai (3) were referred 
to in that case. 

The facts of Gaufi Shankar v. Ganga Ram 
(4) were quite peculiar and it can afford 
no assistance in this case. 

The order of which revision is sought 
in this case was that the Court below 
in supersession of its previou s order 
issuing a commission to examine a witness 
who resided in Amritsar at a distance of 
more than twO hundred miles from Delhi 
where the Court was, issued a summons 
to him to attend the Court at Delhi. 
This order is in contravention of O XVI, 
r. 19, Civil Procedure Code, but this Court 
cannot interfere. 


Punjab Courts Act {VI of 1918), s. 44 
^Civil Procedure Code (Act V 0/1908), O.X VI, 
f, 19 — Revision — Interlocutory order — Order in 
contravention of law — Interference by High 
Court. 

Interlocutory orders cannot, or at any rate 
should not, be interfered with by the High Court 
in revision, even though such orders are made 
in contravention of an express provision of the 
law, such as an order which contravenes the pro- 
visions of r. 19 of O. XVI of the Civil Procedure 
Code. 

Gulah Chand v. Sher Singh, 35 lud. Cas. O081 
149 P. W. R. 19161 8 P. E. R. 1917, followed. 

Civil revision against an order of the 
Junior Sub' Judge, Delhi, dated the 10 th 
April 1922. 

Mr. M. ObeduUa, for the Petitioner. 

Mr. Gojbal Chand, for the Respnodents. 
JUDGMENT.— This is a petition in 

revision against an interlocutory order, 
to which ^unsel for the respoadent raiees 


Dismissed. No order as to costs. 

W. C. A, 

Peti tion dismissed. 


(1) 35 Ind. Cas. 6o8j 149 P. W. R. 19161 
8 P. I4. R. 1917* 

(2) 63 Ind. Cas. 151 43 A. 5641 19 A. E. J. 

558 (P. B.). 

(3) 51 P- R* *899. 

(4) 52 Ind. Cas, 8391 77 P, R, 1919. 
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ALLAHABAD HiaH COUBT. 

BXKCtTTlON SECOND Appeai* No, i668 ot 
1922. 

May 31, 1923, 

PUseHt:—MT. Justice Daniels. 
KUNDAN LAL and another— 
Opposite-Parties— AppeivEants 
versus 

Bahu JAGAT RAM— Objector- 
Respondent. 

Mortgage — Prior and subsequent mortgages — 
Prior m^gagee failing to set up mortgage in suit 
<m puisne mortgage, whether eon enforce it 
against mortgagor — ^Rcs Jndicata, what operates 
as. 

The rule that a prior mortgagee who abstains 
from setting up his prior mortgage in a suit by a 
puisne mortgagee cannot afterwards set up 
that mortgage against the puisne mortgagee 
or against the auction-purchaser under a decree 
obtained on the puisne mortgage, has no applica- 
tion to a case where the prior mortgagee seeks 
to enforce his mortgage against the mortgagor 
or his representative, fp. 108. col. i.J 

Appellant, who held a mortgage on certain 
property obtained a decree for sale on foot of his 
mortgage. Subsequently, he obtained a simple 
mcmey-dccree against the mortgagor and brought 
the mortgaged property to sale in execution 
subject to his mortgage-decree,, which was duly 
notified. The property was purchased by the 
respondent. Meanwhile, a puisne mortgagee 
haa brought a stiit for sale on his mortgage to which 
appellant was made & party. In that suit appel- 
lant failed to set up his prior mortgage on the basis 
of which he held a decree for sale. He now sought 
to execute that decree against the respondent i 

Held, that there was nothing to prevent the 
appellant from executing his decree against the 
respondent who was in the same position as the 
mortgagor and who was not only aware of the 
mortgage decree on the date on which he pur- 
chased the property, but had purchased the 
property subject to the mortgage-decree which 
appellant was now seeking to execute. 

It is the issue decided and not the reason for the 
decisicm Which constitutes res judicata, [p. 109, 
col. I.] 

Execution second y)peal from a decree 
ot the District Judge, vSaharanpur, dated the 
13th July 1922. 

Mr. Balmakundu, for the Appellants. 

Mr, 5 . A. Haidar, for the Respondent. 

JUDBBlfllT* — This is an appeal in exe- 
cution proceedings. The appellant, Kundun 
held a mortgage of the year 1905 upon 
the same property. He brought a suit 
on this mortgage and obtained a decree 
for sale in 1917. He now seeks to put 
that decree in execution and the Court 
below, overruling the Trial Court, has 
held that he is precluded from doing so.- 
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The appellant, Kundun Lai, subseqtM^ntly 
obtained a simple money decree agAinst 
Ram Chandra, the owner of the property, 
Inexecut on of this decree he got the proper- 
ty proclaimed for sale subject to his mort- 
gage decree of 1917 which was duly notified^ 
The property was brought to sale and was 
purchased by the respondent, Babu Jagat 
Ram, on the 20th of January 1920. Between 
the date of the plaintiff’s decree and the 
date of the purchase ot Jagat Ram a puisne 
mortgagee, named Lachhman Singh, had 
brought a suit for sale of the property on 
the basis of his mortgage which was ol 
December 1913. To that Suit Kundan 
Lai was made a party in respect of a prior 
mortgage of January 1913 which he held 
on the property. He failed to set up his 
mortgage of IQ05 possibly thinking it 
unnecessary to do so as that mortgage had 
already merged in a decree for sale. The 
learned District Judge holds that Kundan 
Lai's failure to set up his mortgage decree 
in the suit brought by Lachhman Singh 
precludes him from enforcing that mort- 
gage against the respondent Jagat Ram.* 
The ruling on which he relies, and there 
are other rulings to the same effect, lays 
down that if a prior mortgagee abstains 
from setting up his prior mortgage in a 
suit by the puisne mortgagee he cannot 
afterwards set up that mortgage against the 
puisne mortgagee or against the auction- 
purchaser under a decree obtained on the 
puisne niorlgage. There is no authority 
for applying the same rule to the case of 
a mortgagor. In this case the puisne mort- 
gagee has apparently not attempted to 
execute his decree and certainly no sale 
has taken place under it, Kundan Lab 
on the contrary, not only holds a decree 
for sale on the mortgage but Jagat 
Ram when he bought the property 
was fully aware of the existence of the 
prior charge and bought the prowtty 
su^ect to it. Thete is no ground either 
of principle or authority on which the 
decree-holder can be debatfed from exe- 
cuting his decree under the circumstances,; 
The position of the puisne mortgagee 
and of the mortgagor with reference to- a 
prior mortgagee is not analogous. To the 
puisne mortgagee the existence of a prior 
mortgage is of vital importances Be may 
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Ills security altogether if the prior 
mortagage is enforced. In any case he is 
entitled only to what is left after the prior 
mortgage is satisfied. If, therefore, the 
rior mortgagee i.s impleaded in a suit 
y the puisne mortgagee without his 
priority being recognised he is bound 
to set up his prior charge as a ground ot 
defence under Explanation 4, section ii. 
Civil Procedure Code to the suit. Other- 
wise, the mortgagee will obtain a decree 
entitling him to bring the entire property 
to sale and not merely the equity of re- 
demption. But to the mortgagor the 
question of priority as between encum- 
brances all of which he is bound to pay 
is largely immaterial. His position is thus 
radically different from that of the pu sne 
mortgagee who is only liable to satisfy 
charges having priority to his own. 

It appears also, although the learned 
District Judge has not taken notice of the 
fact, that the question was really judicata 
against the respuiiacnt. Jagat Ram's 
objection in which he maintained that 
the decree-holder had now no right to 
take out execution of the decree was filed 
on the 5th of January 1921. The decree- 
holder filed an answer to it, and the matter 
WAS decided by the learned Munsif on the 
^th of May 1921 by an oroer declar- 
ing that the objection had no force 
and dismissed it. An appeal was^ filed 
against that decision to the District 
Judge but was withdrawn on the 25th 
ot August 1921, when the District Judge 
passed an order:— “ The appeal .having been 
withdrawn is dismissed. ' The Munsif's 
order, therefore, became final. Ho 
doubt it has been fuuiid by the District 
Judge that the ground on which the Munsif 
disinissed the objection was erroneous, 
the ground being, tliat the property now 
sought to be sold was different from that 
contained in Eachhman Singh's decree. 
It is, however, the issue decided and no! 
the reason for the aecisiou whichxpnstitutes 
and tlie question at issue 
wa^ whether the decree-holder was by 
reason of not pleading bis mortgage in 
the former suit precluded from executing 
^ decree. After the llunsif'e decision 
Jagut Rw pJitt in an applicaWon ti^at there 
was #oine epi#nsion between the khgm 
numbers of the old and new Settlements 


and asked that the khewai numbers of 
the recent Settlement might be exempted 
from sale. It is on the basis of this applica- 
tion that the orders now in appeal have 
been passed. For the reasons already giveu^ 
the appeal is allowed, the decree of the Court 
belbw set aside, and the decree of the TrhJ 
Court dismissing the objection is restored 
with costs in all Courts, 
z. K. Appeal allowed. 


LAHORE mOH OOURT. 

First Civii, Appxai, No. 2907 of 1918. 

March 12, 1923. 

PrescfU Justice Martmeau and 
Mr. Justice Zafar Ali. 

Musammat BAE KAUR — Pi^ainTiff 
— A ppni^bANT 
versus 

Musammzl DEVB^ and another — 
Defendants— Respondents. 

Hindu Law — Custom — Succession — Daughters v. 
widow and daughters of predeceased eon^ ]o$H 
Brahmine of Hoshiarpur — Presumptiott, 

Hi^h ca^te Hindus living in towns and 
working as traders are presumably governed Iw 
the Hindu Eaw, and in the absence of tufficienl 
evidence it cannot be said that that law if 
superseded on any particular point by autom. 
[p. no, col. 2 .] * ^ ^ 

There is no special custom among the Joshi 
Brahmins of Hoshiai^ur which entitles the 
widow and daughters of a predecegaad SP* to 
succeed in preference to daughters, fp. co|' a.J 

First appeal from a decree of the 
Senior Subordinate Judge, Hoshiarpur 
dated the ifith July 1918. ^ 

Eala Faqir C/iani, for the Appeliaut3. 

Mr. Manohar ]Lal an<J Ea!a ^( 4 ri Das, 
R, B., for the Respondents, 

J9DCfMElfr.-^The main quest tmi fqr 
decision before us in tWs first 
from the judgment and deem® 5 the 
Senior {Subordinate Judge, Hoahiarpmr, in 
whether there obtaius e il«iciai 

ap^g the Jo# RrcthmW nu# 

high .;8mdus ctf wbii^i, 

H#|u JiAw, ^tlei the widow 
and daughter of a predeceased son to 
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succeed in preference to daughters. The 
facts are briefly rs below : — 

One Mokand Lai, a Joshi Brahmin of 
Hoshiarpur, was the father of one son 
and two daughteis who were all married. 
The son died on the ist May 1914 leaving 
a widow and a daughter. Mokand Lai 
survived him for some three months 
and died on the 23rd July 1914. He 
left three shops, one house, Rs. 1,600 
cash, and goods valued at Rs. 1,500. 
As his sjii's widow, Musammat Devki, 
and her minor daughter, Musammat Ram 
Vantiti, lived with him in the residential 
house, they remained in possession thereof 
after his death. The daughters claimed 
to be his heirs according to Hindu Law 
and obtained a Succession Certificate for 
realising the money payable tj him, and 
subsequently instituted the present suit 
for possession of the house and shops, 
and also to obtain a declaration that 
they were entitled to the money 
(Rs. 3,100) left by Mokand Lai out of 
which Rs. 2,9,0 were lying in deposit 
with the firm of Thakarya Mal-Gn.ji:r 
Mai. The defendant, Musammai Levki, 
set up in defence the si^ecial custom 
stated above, and further raised the 
alternative plea that she and her daughter 
had the right of residence amdmamtenance 
in the estate of Mokand Lai, and that 
the money required for the marriage of 
her daughter was also to be paid out of 
that estate. Their right of residence, etc., 
was conceded but there was disagreement 
as to the amount of the maintenance 
allowance and the sum to be paid for 
marriage expenses. 

On the question of custom the defendants 
examined 15 witnesses whose evidence 
coupled with the judicial instances cited 
by the defendants was considered 
sufficient by the Ccurt below to establish 
it. We are of opinion that this evidence 
Is quite insufficient. Of the 15 witnesses 
examined by the defendants there 
was only one Joshi Brahmin. The 
remaining 14 included five Khatr^s, four 
Brahmins, two Sues, one Kalal, one Bajiia 
and one Bhabra; Then of these witnesses 
Nos. I. 2 , 3 . 6, 8 , 9, If, IS, 14 and 15, could 
cite no Instance in support of the alleged 
fpeciaT custom, and the instances cited 
hy and judicial instances 
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were not in point. The learned Senior 
Subordinate Judge himself expressed the 
following opinion about these inanstces:— 

"'Taken as a whole, the above instances 
do not serve as a proper guide in the 
present case. None of them except the 
Chief Court's appeal of 1914 (which 
related to a case from the Jullundur 
District) were between a daughter 
and daughter-in-law. They were between 
daughter-in-law and collaterals or others 
and do not exactly fit in the present 
case." 

It is difficult to follow the line of 
argument adopted by the learned Senior 
Subordinate Judge to arrive at the 
conclusion that, in spite of no instances, 
the oral testimony of the defendants' 
15 witnesses of different castes was 
sufficient to prove the existence of the 
alleged customs among JoShi Brahnihis 
as well as other high caste Hindus of 
Hoshiarpur, All that the learned CcunSel 
for the defendants- respondents could say 
ill support of the finding of the lower 
Court was that Hindu Law was not 
So rigorously applied in the Punjab as 
in Bengal and the United Provinces, 
and that the oral evidence indicated 
the prevailing sentiments of Hindus 
generally in favour of the rights of the 
widow of the predeceased son as against 
daughter. But high caste Hindus living 
in towns and working as traders are 
presumably governed by Hindu Law and 
in the absence of sufi&cient evidence it 
cannot be said that that law is super- 
seded on any particular point by custom. 
On the question of maintenance, etc., 
the parties are not much at variance. 
Counsel for the plaintiffs -appellants agrees 
that the family residential house may be 
left wholly in the occupation of the 
defendants till the death of the widow 
and marriage of her daughter, that 
Rs. 1,000 be allowed for the marriage 
of the daughter and that the shop whose 
rent is Rs. 10 or 12 per mensem be 
allotted to them for their maintenance. 
The defendants* Counsel claims Rs. 1,500 
for marriage expenses and Rs. 20 per 
mensem for maintenance. We are of 
opinion that the sum of Rs. i,oco will 
be quite sufficient for the marriage ex- 
penses and that Rs. z6 pei mensem shoffid 
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be allowed for maintenance. The rent 
of one of the shops situate in Khara-Khu 
of which Sardari Lai is at present the 
tenant is Rs. lo as already stated and 
that of another shop is Rs. 6. con- 
sider that these two shops should be 
allotted to the defendants so that they 
may live on the rent thereof. They 
themselves will be responsible for keep- 
ing them in proper repair. After the 
marriage of her daughter the widow 
will be entitled to retain only the shop 
whose rent is Rs. lo, and the other 
shall then go to the plaintiffs, Rs. i,ooo 
will be payable to the defendants from 
the sum of Rs. 3,100 left by Mokand 
Lai. If they have not already received 
this amount and are not able to 
realise it they will be entitled to 
raise it on the security of the house 
or shops. We accept the appeal and 
reversing the judgment and decree of 
the Court below pass a decree in the 
terms stated above and decree the 
plaintiff's suit with the said reservations. 
Parties to bear their own costs through- 
out. 

z. K. A pptal allowed. 


ALLAHABAD HIGH COURT. 

SECOND Cmi# AppkaL No. 1606 OP 1921. 
May 2, 1923. 

Present:—'^, justice Kanhaiya Lai. 
Musammat ISLAM RAilMA— 
Defendant — appeXeanx 


Syei 


versus 

TAMIZ AiyI— P1.AINTIFP 
— Respondent. 

SalB^Non-pafmnt •/ pufthasemomy, m 
PtMon •/ pmchass-ntomy in sale'de 6 d, effeU 
Ad {XVJ 0/1908), s, 52— 
i§§A^Pves 9 nta 1 ion by vendee^^ Refusal of vendor 
t$ sign endvrsement; offset of-^Rs^stmUrn, wnHMty 
0* ' 


in- 

0/— 




In a sale of immoveable property the mere 
non-payment of the purdiase-mon^ wotUd not 
prevent the passing ox the ownership from the 
vendor to the purchaser. Similarly, where in h 
sale-deed the sale consMeratiou Is inflated, and 
there is no repudiation of tiie sale, nor any 
defect in the registration of the transaction, su<m 
inflation would not vitiate the sale, so aS to 
deprive the vendee from acquidne a good title* 
[p. 112, col. I.] 

The mere refusal by the vendor to sign the 
remstration endorsement would not affect the 
Validity of the sale, where the deed was presented 
for registration by the vendee who had duly signed 
the presentation endorsement as required by 
section 52 of the Registration Act. [p. 112, col. 2.} 

Sagaji V. Namdev, 23 B. 5251 i Bom. D. R. 5} 
12 lud. Dec. (n. S) 349, Baijnath Singh v. Paltu, 
30 A. 125* 5 A. h. J. 961 A. W. N. (1908) 38, 
Subbaier v. Moniam StU>ramania Iyer, 10 Ind. 
Cas 546; 36 M. 8; 10 M. L. T. 511 (1911) 2 M. 
W, N. 6; 21 M. b. J* 800, relied on. 

^ecvmd appeal against a decree of the 
District Judge, Bijnor, dated the 30th 
June 1921. 

IVIJ. A. M. Aziz, for tl:e Appellant. 

Mr. Ibn-i-Ahmad, for the Respondent, 

JUDGMENT. — This appeal arises out 
of a suit brought by the pi a intiff -respondent 
for tl e possession of certain property said 
to have l)een sold by defendant No. i, 
tl rough defendant JNo. 2, who is her husband, 
to the plaintiff. Tl e sale was effected on 
the 31st December 1918. The sale-deed 
was presented for registration on the 2nd 
January 1919. On that date the Register- 
ing Officer went to the house of defendant 
No. I and asked her whether she had exe- 
cuted a sale-deed. She admitted having 
done So, but when the terms of the sale- 
deed were read vover to her, she said she had. 
agreed to these terms except in so far as 
tie amount of consideration payable to her 
was overstated in the sale -deed. The con- 
sideration specified in the sale-deed was 
Rs. 1,250 but the lady stated tlat she bad 
agreed to sell the property in question 
for Rs. 1,100. The plaintiff asserted that 
the sale had been settled for Rs. 1,250 
and that he had already paid Rs. 150 by'^ 
executing a promissory -note in favour (rf 
defendant No. 2. It appears that the prop-' 
erty sold was a share in a certain vulage 
in which the parties were also co-sharers 
The Courts below found that, for fear of 
pre-emption, the plaintiff wanted that 
the sale consideration should be stated at 
Rs. 1,250 in the sale-deed, while the 



tu m)im ci^i 

VtmmKkWJ 'f fllMIlAYYA 0, pkndekkaw stddafpa. 


ItlslstiJd tHt tli€ correct amount of tl^e eon- 

sMmtJpnpayalblcto l^er ^ijould be entered. 
The rewlt of tbe dispute between the vendor 
and vefidee at tbe time of the registration 
9f tbe sale -deed was, that the vendee refused 
tn pay tJ e sale consideration but the regis- 
tration of the salerdeed was,a31 tfje same, 
effected, and the vendor refused to aifix 
tier thumb impression below tie registra- 
tion endorsement and to deliver possession 
over the property in question. 

The only question for consideration in 
this appeal is, whether, in those circum- 
stances, a good title had passed to the plaintift . 
The Courts below found that, in spite cf the 
question of the consideration money pay- 
able to the vendor, the plaintiff had acquired 
a good title to the property conveyed by 
the sale. On behalf of the defendant- 
appellant, it was urged tlat the plaintift 
had repudiated the sale in the form in which 
ft was agreed upon and that her only 
remedy was now to sue for tl e specific 
perforbiance of the contract of sale. But, 
as the Court below observed, though the 
sale consideration was settled at Rs. i,ioo 
only and tie sale consideration in tie sale- 
deed was inflated, tl ere was no defect in 
Me registration of tie transaction and 
the plaintift tad acquired a good title. 
There was in fact no repudiation of the sale; 


for the deed was a promise by Mae husband 
of the wndee Mint he would 
the vendor for the rest of his life# ft 
was held that the mere fact that the price 
was not paid in the manner stated in the 
sale-deed would not prevent the pass^nif 
of the land by sale from the vendor to fie 
vendee after the sale-deed had beui exe-' 
cuted and registejoed. The refosai of the 
lady to affix her thumb impression belosr 
the endorsement after the plaintift had 
agreed to pay the purchase- momy, 
not also affect the validity of the regiff* 
tration because the document was presented 
for registration by the vendee whose signa- 
ture below the presentation endorsement 
was duly obtained as required by section 
5? of the Indiau Registration Act of 1908. 
In spite of the smil difference between 
the parties as to tie amount qf sale 
consideration which was to be entered in 
the sale-deed, the sale was for all intents 
and purposes complete and effectual. 

The appeal, therefore, fails and is dismis- 
sed with costs including fees in this Court 
on the higler scale 
w. c. A. Appeal dismissed. 


the plaintift agreed to every term mentioned 
by the vendor, he merely wanted an extra 
sum of Rs. 150 entered in the sale -deed 
as a part of the consideration for his pro- 
tection against any j^ssiWe claim for 
pre-emption. Its inclusion did not vitiate 
the sale. As held in Sagaji v. Namdev (i) 
and Baijnaih Singh v. Paltu (2) in a sele of 
immoveable property mere non-payment of 
the purchase-money would not prevent the 
passing of the ownership from the vendor 
and the purchaser can, notwithstanding 
Bueb non-payment, maintain a suit for 
possession of the property. 

In SubMer v. Monhm Subfamania 
Jyer (5) where a sale was effected 
for an ostensible consideration of 
Rs. %oo brt the real consideration 

it) S13 B. 515; i Bom. I#. R. 5; 12 Ind. Bee. 

‘li I»5; 5 A.. J. A. W. 

lud, CftS, 546J 3® M. 8| 10 M. If. T. 5«| 
M.W. N. k ti 
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MADRAS maH COURT. 

.Second Civii, Appeai, ]no. 184 op 1921, 
April 19, 1923. 

Present:— "Mr , Justice Krishnan and 
Mr. Justice Ramesam. 
PKNDEKKAhlyU THIMMAYYA— 
Pkfbndanx~-appei<i,ant 
versus 

i PENDEKKAI#LU SIBBAPPA— 


Peaintifp — ^Respondent. 
FU*di»gi’^Titlef acer*tal of, during fmndency 
of suit^ProG^ure hy co^ 

Qwmr to ej6et ir&spa^ser, of 

Where on the date of suit a plaintiff has no title 
to the property in suit but before the case is 
disposed of by the First Court, he Iwcomes entitled 
to the property au(| m mmimtfit of the plaint 
csiu then h# #owea lettiag lorth tile ,§s 
ad^ttg Oft su<^ ac^uafoflftk sm 


trespasser without the other co-owners 
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made ftftftles to the suit, provided the title of the 
latter is not denied. 

Ahmad Sahib Shutari v. MagmsUe Syndi- 
Limited, 29 Ind. Cas. 60; 39 M. 501; 2 TU. W. 
460J 17 M. If. T. 387; 28 M. I/. J. 598, followed. 

I*onnaya Tirumdlai Vandaya Thevav v. Kanda* 
semi Vandciya Thwm, 17 Ind. Cas. 136, referred 
to. 

Second appeal against the decree, dated 
the 27th July 1920, of the Court of the Sub- 
ordinate Judge, Bellary, in A. S. No. 57 of 
1920, preferred against a decree, dated the 
nth February 1918, of the Coi^rt of the 
District lnunsif of Goot> , in O. S. No 194 
of 1917. 

Mr. B, Somayya, for the Appellant. 

M.r. iiC. Rajah Aiyar,iox the Respondent. 

JUDGMENT. — The first point taken is 
that, on the date ci suit, the plaintiff had 
no title to the property, a.s two of the daugh- 
ter or tie original owner, Timmayya, were 
alive and they were entitled to the property 
in spite of the relinquishment of their 
rights in favour c f Nagamma. It is conteiid- 
ed that their relinquishment did not in- 
volve the loss of their right to take by survi- 
vorship to Nagarnma. This would really 
depend upon the nature and extent of the 
relinquishment. If they expressly relin- 
quished their right to take the estate 
alter the death of Nagamma, tuey could 
not, in our opinion take it subsequently 
on the ground of survivorship, bi^t it will 

ass to the heirs of Timmayya as if all the 

aughters were dead, that is, in this 
case, to the daughters' sons, the plaintiff 
end Hanumantbu. 

Here, however, there is no deed oi relin- 
quishment and it is not possible on the 
facts to say positively whether the 
relinquishment involved the loss of right 
to enjoy the property on Nagamma’s death. 

“We would, therefore, assume that, at 
the date of suit, the plaintiff's title is not 
es^blished. In this connect* on reliance 
was placed by the appellant on the case in 
Muthiyalu Chengappa v. Burada Gunta 
ft). With all respect to the' learned 
Judges, we feel considerable doubt as to 
its correctness. We need not, however, deal 
filfther with that case on the view we are 
taWng of the effect of relinquishment. 
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Although we assume that the plaintiff 
had no title on the date of suit, it is found 
that, very soon after the suit was filed 
and before the erse was disposed of by 
the First Court, the two daughters died 
and then, at all events, plaintiff and 
Hanumantbu became entitled as co- 
owners of the suit property. It is conceded 
that an amendment of the plaint could 
have been allowed setting forth tie qlaim 
as arising on the death of the datighters. 
That being so, we think ffche Subordinate 
Judge was right in disposing of the suit 
on that footing. Jf necessary, we would 
allow an amendment ourselves, but as 
no iiselul purpose would be served >we 
think it unnecessary to insist on a formal 
amendment. 

It is next argued that, taking defendant 
to be a trespasser, on the findings of the 
lower Court, one co-owner cannot eject 
even a trespasser without the of her co- 
owner being a party to the suit. This 
argument is directly opposed to the ri<llng 
in Ahmad Sdhih Shtetari v. Magne- 
tite Syndicate Ltd. (2I. The .case cited by 
the appellant in Ponnaya Tifumahi Van- 
day a Thevar v. Kandasami Vandaya Thevar 
(3) is not opposed to this View, provided 
one co-owner does not deny the other 
co-owner's right. Plaintiff does not deny 
before us that Hanumantbu is also jointly 
entitled with him and the decyee inplaintifi s 
favour will be for the benefit of both him- 
self and Hanumantbu. 

The plea of res judicata is clearly unten- 
able. 

All the points taken by the appellant 
failing, second appeal fails and is dismissed 
with costs. 

V. N. V. Appidl MsfHhs^d. 


(2) 29 Ind. Cas. 6oj 39 M. 5011 a Wi 460; t7 
L, T. 3871 »8 U.lf.J. 5981 

(3) 17 Ind. Cas. 136. 
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KAI V. RAI. 

ALLAHABAD HIGH COURT. 

Second Civte Appead No. 146 op" 1922. 
Mw 7, 1923. 

Present: — IVjr. Justke Gokul Prasad. 

lyALSA RAI AND others — P'daintifes 
— Appeddants 
versus 

UDIT RAI AND ANOTHER — DEPENDANTS 
AND RAM vSUMKR RAI— PdainTipf 

—Respondents . 

Civil Procedure Code {Act V 0/1908), s. 2 (ir) 
— “ Legal representative,** definition of, scope of 

‘Decree against iniermeddler, whether binding on 
real heir. 

The definition of ** legal representative*^ in 
section 2 (11) of the Civil Procedure Code is only 
for the purposes of procedure in instituting and 
defending suits and cannot affect the rules of 
substantive law. [p 115, col. i.] 

It is true that when a person intermeddles with 
the property of a deceased person he must be 
regarded as a legal representative of the deceased 
for the purposes of procedure to the extent of 
the property with which he has intermeddled, but 
there is no principle of law which makes him 
the representative of the deceased so far as suc- 
cess on to the property of the deceased is concern- 
ed. [p. 1 15, col. I.] 

The mere fact that an intermeddler is joined as 
a party to a suit for recovery of possession cannot 
make a decree in that suit in any way binding on 
the real heir who is not a party to that suit, and 
who later on gets a decree against the inter- 
meddler declaring his superior right.[p. 115, col. i.J 

Second appeal froBi a decree of the Sub- 
ordinate Judge, Azamgarh, dated the 
17th December 1921. 

Mr. Hafnandan Prasad, for the /appellants. 

Mr. P. L. Banerji, for the Respondents. 

JUDGMENT. — This is a plaintiffs' appeal 
arising out of a suit brought under the 
following circumstances. It appears that 
one Ugrah Rai was the owner ot certain 
property. He mortgaged it h the defend- 
ant first set. The defendant first set brought 
a suit for sale on his mortgage and ilmplead- 
ed as defendant Musammat Bhagwanta, 
the widow of a pre-deceased son of Ugrah 
Rai who was found to be in possession of 
tbe property. The matter was compro- 
mised between the two sets of defendants 
and the mortgagee decree-holder has now 
put up his decree in execution and asked for 
sale of the property. Tie plaintiffs alleged 
(i) that this decree was not binding on them 
as they being the next reversioners to the 
estate of Ugrah Rai were the owners of the 
property and were not made a party to the 
decree* and (a) that under tl e compromise 


decree the mortgagee applied for sale ^ of 
m^re property than was mortgaged to him. 
They, therefore, sued for a declaration, 
that they were the reversioners and as such 
owners of the property left by Ugra 
Rai and that the defendant No. i, tie mort- 
gagee, has no right to execute the decree 
be obtained against the defendant second 
set, against the property of Ugrah Rai. 
The defence of the mortgagee was (i) 
that the plaintiffs were not the reversioners 
to the estate of Ugrah R.d: (2) th.vt he 
was the mortgagee under a mortgage by 
Ugrah Rai and wanted his money, and 
(3) that Ugrah Rai having died more than 
twelve years ago the defendant No. 2 
wlio had been in adverse proprietary pos- 
.session lad acquired a full title to the 
prox)erty and was competent to enter into 
the coinpiomhe. 

The 3 "irst Court came to the conclusion 
that the plaintiffs were t].e heirs of Ugrah 
Rai and that Musammat Bhagwanta 
had not pi ef erred her title by adverse pos- 
session because she had not been in possesden 
for twelve years before the plaintiff got a 
decree declaring their title again.st her. 
It has found that tl e decree obtained by 
the mortgagee on a compromise with Mu- 
samrnat Bhagwanta was not a fraudulent 
and collusive decree. It further found that 
the mortgagee should have obtained a decree 
against tbe plaintiffs who were the rightful 
owners of the property, and, therefore, 
the plaintiffs were not bound by the decree 
and the property in suit was not liable to 
sale in execution thereof. On these findings 
it decreed the plaintiff's suit. The del end - 
ant mortgagee went up in appeal and the 
learned Judge of the lower Appellate Court 
has decreed the appeal and dismissed the 
plaintiff's suit. He has come to the con- 
clusion in accordance with the Court of 
first instance that the plaintiffs have 
proved that they are the next heirs of Ugrah 
Rai and that Musammat Bhagvvanta 
was not the heir ol Ugrah Rai. He 
has also found that Musamfnai 
Bhagwanta was in possession for 8 years 
only when the plaintiffs st^ed her and 
obtained a decree for Ugrah s property 
against her. He also agreed withthe Munsif 
in finding that the decree obtained by 
the mortgagee against Musammat Bhag- 
wanta for sak of the property was not a 
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frafdflent and collusive decree, but Jne says 
that Musammat Bbagwanta was the legal 
representative of Ugrab Rai and inter- 
meddled with bis estate (see section 2, clause 
(il) of tbe Code of Civil Procedure) and, 
therefore, by some process of reasoning 
be comes to the conclusion that the decree 
being against the legal representative of 
Ugrah Rai was binding on the plaintiffs. 
It is quite true that when a person inter- 
meddles with the property of the deceased 
he is a legal representative of the deceased 
for tt e purposes of procedure to the extent 
of the property with which he has inter- 
meddled, bnt I do not see any principle 
of law which makes him the representative 
of tie deceased so far as the succession 
to the property of the deceased is concerned. 
The definition of ‘legal representative/ 
in the Code of Civil Procedure is only for 
the purposes of procedure in instituting 
and defending suits. Any definition for the 
purposes of adjective law cannot alter 
the rule of substantive law and it is not 
easy to understand how the mere fact that 
an intermeddler is joined as a party to 
the suit for recovery of possession can 
make a decree in that suit in any way bind- 
ing on the real heir who is not a party to 
that suit and who later on gets a decree 
against the intermeddler declaring his 
superior right. I see no reason in law or 
justice under which the jiresent jda intiffs 
can be held to be bound by the compromise 
decree entered into between the mortgagee 
and Musammat Bhagwanta Kunwar. That 
decree could in no sense be binding on 
the plaintiffs who have already got a decree 
declaring their superior title as against 
Musammat Bhagwanta . On the findings 
arrived at by the lower Appellate Court 
the plaintiffs* claim should have been 
decreed^ and the judgment of the Court 
of first instance should not have been inter- 
fered with. I, therefore, allow the appeal, 
set aside the decree of the lower Appellate, 
Court and restore that of the Munsif with 
costs in all Courts including in this Court 
fees on the higher scale. 

z. Kj Appeal allowed. 


MADRAS HXaH COURT. 

Civji, Revision Petition No. 722 
OF 1922. 

April 10, 1923. 

Present: — Mr. Justice Venkatasubba Rao. 

VBJNKATACHEIylvAM PILBAI— 
Defendant No . i“~-PETiTidNER 
versus 

P. V. SRINIVASA AIYAR— PeainTTFf 
—Respondent. 

Court- Fees Act {VI I 0/1870), s. 7, v (0), 
Sch. I T, Art. 17 (4 ) — Madras Civil Courts Act 
(III of 1873), s. 12 — Suit to set aside award— 
Value for purposes of Court-fees and jurisdiction, 

A suit to set aside an award is, for the pur- 
pose of Court-fees, governed by Art. 17, 
clause (4) of .Schedule II to the Court-Fees Act, 
and the Court-fee payable on a plaint in such a 
suit is a fixed fee of Rs. 15. fp. II6, col. 2.} 

For the purposes of jurisdiction, the value of 
the subject-matter of a suit to set aside an award 
is the actual value of the interest affected by the 
award, and involved In the suit. The plaintiff 
in such a suit is not at liberty to arbitrarily place 
his own valuation on the relief he seeks. Thus, 
where an award directs the payment by a ^ person 
of a j) articular sum of money, and he institutes a 
suit to have the award set aside, the value of 
the suit for purposes of jurisdiction is the amount 
which he is directed by the award to pay, [p. 116, 
coL 2i p. 1 1 7, col. I.] 

Keshava Sandbha^a v. iMkshminarayana, 6 
192; 7 Ind. Jur. 186; 2 Ind. Dec. (n. S.) 413, Ganas- 
pati V. Chathu, 12 M. 223} 4 Ind. Dec. (N. S.) 
505, Rachappa Suhrao v. Shidappa Venkatrao, 
50 Ind. Cas. 2801 43 B. 507$ 17 A, E. J. 418s 
25 M. Ir. T. 298J 36 M. D. J. 4371 29 C. D. J. 
4525 21 Bom. E. R. 489; 10 I,. W. 274J 24 C. W. 
N. 33; I U. P. L. R. (P. C.) 83J 46 I. A. 24 
(P. C.), Mohini Mohan MUser v. Gour Chandra 
Rai, 56 Ind. Cas. 762* (1921) Pat. 103* 5 P. E, 
J. 397; I P- b. T. 390f 2 U. P. E. R. (Pat) 123, 
followed. 

Sheo Deni Ram v. Tulshi Ram, 15 A. 3781 
A. W. N. (1893) 137* 7 Ind. Dec. (n. S.) 960, Bai 
Rewa V. Keshavram, (1895) P. J. 228, Bai 
Machhbai v. Bai JJirbai, lo Ind. Ces. 8i6i 
35 B. 2645 13 Bom. L. R. 251, Pfolhad 

Chandra Das v. Dwarka Nath Ghosht 6 Ind. 
Cas. 636} 37 C. 860J 14 C. W. N. 929, referred to. 

Petition, under section 115 of Act V of 
1908 and under section 107 of the Govern- 
ment of India Act, praying the High 
Court to revi^;e an order of the Court of 
the District Munsif, Valangiinan, dated 
the 4th September 1922 in Original Suit 
No. 233 of 19-^2, 

Messrs. A. Krishnaswami Iyer and IT. 
Narasimha Iyengar, for the Petitioner. 

Ml. T. R, Venkatrama SasPier^ fol the 
Respondent. 
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JUDGrMEDT. — The question to be deter- 
mined in thivS civil revision petition is 
wljether the District Munsif’s^ Court bad 
inrisdiction to decide the snit. The first 
iefendant pleaded that the Court had no 
urisdiction. The District Munsif overruled 
the plea . 

The suit was instituted for the setting 
iside of an award passed by defendants 
!^os. 2 to 6 to whom the plaintiff and the 
irst defendant referred certain matters in 
iispute between them. "By the award, 
:he plaintiff was directed to pa^^ to the 
irst defendant the sum of Rs. 11,070 with 
interest thereupon. The contention of the 
first defendant is that the value of the 
lubject- matter of the suit is the amount 
inpiitioiied in the aw-ard and tliat the 
District Munsif had consequent]} no 
urisdiction to try the suit. 


value of the subject-matter does not exceed 
Rs. 2,500. The short question to be de- 
cided is, does the subject-matter of the 
suit exceed in value Rs. 2,500 ? In my 
opinion, the question does not admit of 
doubt, and the answer is clearly 
that the value of the subject-matter is 
the amoirnt awarded by the arbitrators 
to the first defendant. The plaintiff seeks 
to set aside an award which directs pay 
ment by him of a sum over Rs. 11,000. 
He is affected b^^ the award to that extent, 
and, sihiilar]}^, if the award subsists, tie 
first defendant will be entitled to that 
sum. If the award is j-et aside that sum 
represents the measure of the first defend- 
ant's interest affected. The expression 
“ the amount or the value of the subject- 
matter " in section 12 must receive its 
ordinary significance and I fail to see 
bow in a suit to set aside an award the 


For the purpose of the Court-fee payable, 
it is conceded b}- tie plaintiff that the 
ivit is governed by the Court-Fees Act, 
Schedule II, Art. 17, clause (4J. Under 
that provision a fixed fee of Rs. 15 is payable 
m a plaint in a suit to set aside an award. 
As was pointed out in Phul KumaH v. 
fShanshayam Misra (i) the award to be 
set aside * may be of value of Rs. 10 
)r of value 01 Rs. 1,00,000 ; and yet 
10 distinction is made. In short, the 
Statute, for good reasons or bad, has 
lealt with certain actions irrespective 
)f value.*' But it is equally clear that 
it is only for the purposes of Court-fees, 
there is to be no reference to value. It 
's to an altogether different enactment 
that we must turn to find out if the suit 
alls within the jurisdiction of the District 
JHunsif's Court. Section 12 of the Madras 
^vil Courts Act, III of 1873, provides 
bat the jurisdiction of a District Munsif 
iXtends to all original suits aiid proceedings 
>f a civil nati re of which the amount or 


(I) 35 C. 202J 7 c. L. J. 361 12 C. W. N. 1691 
5 A. I, j. 10 I 17 H. X. T* 


value of the subject-matter can be fixed 
with reference to any other consideration. 

The learned Vakil for the plaintiff has 
not argued that the .suit falls within sec- 
tion 7, clause (4) (c) of the Court-Fees 
Act which relates to suits to obtain de- 
claratory decrees where consequential re- 
lief is asked for. No doubt, if the suit, 
for the purpose of Court-fees, is governed 
that section, the plaintiff may value 
the relief at his pleasure and the Court- 
fee payable is ad valorem computed with 
reference to that valuation. Section 8 
of the Suits Valuation Act will, in that 
case, apply, and the value as determinable 
for the computation of Court-fees and the 
value for the purposes of jurisdiction will, 
in that event, be the same. As already 
observed, Schedule II, Article 17, clause 
(4) bein§ in terms applicable to the suit 
in question, there is no necessity to resort 
to section 7, clause 4 (c). This being the 
case, there is no occasion to impute to the 
relief claimed an imaginary or a notional 
value, as distinct from the real value. 
The plaintiff valued the relief at Rs. 2,500 
to enable the suit to be filed in the District 
Munsif *s Court. It is not disputed that 
this sum^ has no relation to the amount 
actually involved in the suit. The argu- 
ment on behalf of the plaintiff, therefore, 
amounts to this, that in a suit to set 

^ ... m a . 
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arbitrarily bis own valuation on the re- 
lief and that it must be accepted as conclu- 
sive for purposes of jurisdiction . I do not 
think there is any warrant for this position 
in any of the three Acts mentioned above 
— the Coirt-Fees Act, the Suits Valuation 
Act and ^the Madras Civil Courts Act. 

The view contended for on behalf of 
the plaintiff leads to the anomaly, namely, 
that a suit to set a.«;idc an award affecting 
rights to property valued at Rs. t, 00,000 
may be filed in a Coi^rt of the lowe>st grade, 
and, unless there is very strong authority 
in favour of that proposition, I should not 
be prepared to accept it. On the con- 
trary, the cases by which I am bound tend 
strongly to support the view which I am 
disposed to think is correct. In Keshava 
Sanuhhaga v. Lakshn inarayana (2) it was 
held that in a suit by a reversioner for 
a dec aration that in fact there was no 
adoption or, in the alternathe, if the adop- 
tion was made it was invalid, the vahe 
of the suit for purposes of juiisdiction 
was the value of the estate in question; 
or, in the words of the learned Judges, 

the value of the interest that would 
be lost to tlie alleged adopted minor if 
the adoption be declared invalid/' This 
case was dissented from in Sheo Deni 
Ram V. Tulshi Ram (3I and the Bombay 
High Court in Bai Rewa \. Keshavfam 
(4) followed the Allahabad caie last cited 
and in Bai Machhbai v. Bai Hirbai (5) 
fo loved again its earlier cechion. In 
Prolhad Chandra Das v. Dwarka Nath 
Ghosh (6) the learned Judges observed tnat 
in a suit to set aside an adoption the prac- 
tice was tl at the plaintiff could be permitted 
to value the relief and the valuation given 
by him was taken to determine the forum, 
I may observe in passing, that the Allal abad, 
Bombay and Calcutta High Courts have 
treated the question as one relating to 
the practice prevalent in tl ose Provinces 
and that there is no discussion of the prin'- 
ciple in any of the cases referred to above. 

(2) 6 M. 1921 7 Ind. Jnr. x86| 2 Ind. Bee. (n. s ) 
413* 

(3) 15 A. 378} A. W. N. (1893) 137J 7 Ind. 
Dec. (N. 8.) 960. 

(4) (1895) P. J. 228. 

(5) 10 Ind. Cbs, 8i6j 35 B. 2641 13 Bcm. b. 
R. 251. 

(6) 6 Ind. Cas. 6365 37 C. 8605 14 C. W. N, 
SR. 


These, then, are the authorities bearing 
on the valuation for purposes of juris- 
diction of a suit to set a.'-ice an adoption. 

Turning to suits for mere declaratory 
decrees, it has been held in Ganorpaii v. 
Chathu (7) , that the value of a suit of that 
description must be taken for purposes 
of jurisdiction to be ‘ what it would be, 
if the suit were one for possessicn (f the 
])roperty rcgarcing which tie plaintiff 
seeks to have ids title declared/' This 
case wa^^ followed and tlie law was stated 
ill the same teiUis by the Patna High Court 
in Mohini Mohan Misser v. Gour Chandra 
Rai (8), the ground for the dec isicn being 
stated tl ns : — 

It is difficult to see how the value of 
the declaration can be other than the 
value of the property in respect of which 
tie declaration was asked for/' 

I have referred to the authorities dealing 
with suits to set aside an adoption and 
suits to obtain mere declaratory decrees 
because, for purposes of Court-fees, Schedule 
II, section 17 of the Court-Pees Act treats 
them as standing precisely on the same 
footing as suits to set aside an award. 
If, in the two classes of si its mentioned 
first, the actual value of the subject-matter 
determines the forum, it seems to me 
indeed difficult to apply a diflcrent rule 
to suits of the third description, namely, 
suits to Set aside an awa d . 

Censiderabe liglt is thrown cn this 
qucstidi by tie obsei vatic ns of the Judi- 
cial Committee in Rachapph Subrao v, 
SJiidappa Venkatiao (9). Tie suit was 
instituted in the Court of th.e hirst Class 
Suboicinate Judge b. e.stabUsh tl e plaintiff’s 
claim to the property of a deceased persoix 
on the ground that the plaintiff was his 
adopted son. The suit could be heard 
by the Judge in the exercbe of his special 
original jurisdietkn it the amount or the 
value of the subject-matter exceeded 
Rs. 5,000. As already seen, by Schedule 


{7) 12 M, 2231 4 Ind. Dec. (N. S.) 505. 

(8) 56 Ind. Cas. 762J (1921) Pat. 105; 5 P. 

I. . J. 3971 I P. b. T. 3901 2 U. P. L. R. (Pat.) 
123- 

(o) 50 Ind. Cas. 280 ; 43 B. 507 ; 17 A. 

J. 418; 25 M. Iv. T. 298; 36 M. D. J. 437; 29 C. 
b. J. 4521 21 Bom. b. R. 489J 10 It. W. 274 J 24 
C. W. N. 331 * br. P. D. R. (P. C. ) 831 46 li A; 

24 (P. C , 
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II to ti e Court-tees Act, a fixed fee is pre- 
scribed for a paint in a suit to obtain a 
dedal atory decree where no consequential 
relief is asked for. The fixed fee was Rs. lo 
and the prayer for declaration was valued 
in the suit at Rs. 130 in accordance 
with a practice not vncommon in 
Bombay of valuing a prayer for a de- 
claratory decree at Rs. 130 as being the 
amount on which the fee nearest to Rs. lo 
won d be leviable. The value cf tie proj)- 
erty, however, exceeded Rs. 60,000, Their 
Lordships say that it is contrary to the 
scheme of the Act that tl ere should be 
any valuation of a prayer for declaration 
and that when a fixed fee under Schedule 
II of the Court-Fees Act is payable, regard 
should be had to tie real value of the 
property for the purposes of jurisdiction. 
Their Lordships, however, very clearly 
and emphatically point out that there 
is no warrant in law in such cases for 
what is described as notional value of tl e 
projjerty. Of course, the case before the 
Judicial Committee was one falling within 
section 17 (3), whereas the present case 
falls within section 17 (4). But, as I stated 
above, the principle to be applied is ioenti- 
cal and the observaticns quoted from 
the judgement of the Privy Coi^ncil have 
a very direct and material bearing on 
the question before me. 

I have no hesitation in holding tl at the 
District Munsif is wreng and I reverse 
his decision and allow the civil revision 
petition with costs tliroughout. 

In the view I have taken, the learned 
Vakils on both sides agree that the order 
l am to make is to direct the District Mun- 
sif to return the plaint for presentation 
to the proper Court. 

I order accordingly. 

V. N. V. PetUkn allowed, 

W. C.A. 


BOMBAY HIGH COURT. 

Second Civil Appeal Ino. 768 of 3921. 

November 20, 1922. 

Present:— Mr . Justice Marten and 
Mr. Justice Fawcett. 

SANDU VAiji and another-- PLAtnTitfs 

— APPELLANTS 

versus 

RHIRCHAND vSURAJMAL and oThERS*— 
] )eekndan ts — Respondents . 

Mortgage by way of conaiitonal sale — Agree' 
ment to transfer — Equity of redemption — Part per- 
formance — Smt for redemption — Agreement whether 
admissible in evidence — Pegisiration Act {X V J 
of 1908), s. 17, 

Plaintiffs conveyed two Survey Nos. 76 and 
394 to the defendants for Rs 1.200 hy a deed of 
sale . At the same time another dec d was passed he - 
tween the parties wFerehy the plaintiffs iindertc^ek 
to pay to the defendants Rs. 125 per annum foi a 
period of ten years and on such re-payment the 
defendants undertook to re-sell the property to the 
plaintiffs. Subsequently, the parties arrived at en 
arrangement which was embodied in an unregistered 
document and by which the plaintiffs gave Snrvt y 
No. 76 to the defendants as sold for the mortgage - 
amount and retained the other Survey No. free 
from the mortgage debt. Defendants tcck poss- 
ession of Survey No. 76 accordingly. Later 
on plaintiffs sued to have an account taken of 
the mortgage ! 

Held, that, inasmuch as the agreement ariivcd 
at between the parties with regard to the 
apportionment of the two Survey Nos . had been 
acted upon for some eleven years prior to the 
suit it was, according to the equitable pTm< i| le 
of part performance, binding and the plaintiffs 
W’ere not entitled to succeed, [p t 22. col. i.] 

Per Marten, J . — To establish the principle of 
part peiforniauce it must be shown that the res- 
pective parties have so changed their respective 
positions, that the change can only be referable 
to the contract alleged, fp. 120, col. 2.] 

Per Marten, J., {Fawcett, J. Contra.) — A 
document which embodies an agreement between 
the parties and does not itself purport to be a sale- 
deed, but merely creates a right to get forii al 
sale-deeds if necessary does not as such 
require registration, [p. 120, col. i.] 

Mahomed Musa v. Aghoye Kumar, 28 Ind. 
Cas. 930! 42 I. A. It 17 Bom. L. R. 4201 21 C. L. 
J. 2311 28 M. L. J. 548,’ 19 C. W. N. 25c; 13 
A. L. J.229; 17M. L. T. 143J 2 L. W. 258; 42 C. 

801} (1915) M. W. N. 621 (P. C.), Hiralal 

v. Shankar, 62 Ind. Cas. 637t 23 Bom. L. R. 506} 
45 B. 1170, Salamat-uz-zamani Begam v. Masha 
Allah Khan,/^^ Ind. Cas. 645; 40 A. 187} 16 A. L. 
J, 98, followed. 

Second appeal frem the decision of the 
Assistant Judge, Kbandesb, in Appeal 
No. 120 of 1920, oonfii'ming the decree 
passed by the Subordinate Judge at Bhussa- 
wal, in Civil Suit No. 145 of 1919. 

Mr. S, R, Gokhale for Mr. D, R, Pat- 
war dhan, for the Appellants. 
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Mr. K. H. Kelkar, for the Respondents. 

JUDGMENT. 

Maifton» J. — The point in this appeal is, 
whether the plaintiffs-appellants are 
entitled to treat Survey No. 76 as still 
subject to the mortgage of January 24, 
1906. The respondents contend that, as 
the result of a contract arrived at in 1908, 
it was agreed that they should acquire 
the equity of redemption in Survey No. 
76 brt should re-convey the other property 
originally ccmprised in the mortgage, 
viz., Survey Iso. 394. 

The controversy has mainly turned on 
the document of March 23, 1908, ExhiVt 
34, which is alleged to evidence this 
agreement. The appellants contend that 
it ts inadmisible in evidence for want of 
registration, and, alternatively, that, on 
the true construction of it, it only amouuted 
to putting the defendants in possession of 
one of the plots, whereas up to that date they 
had not obtained possession of either plot. 

As to its a(. mis Sibil ity in evidence, one 
main question is, whether the document 
amounts to a transfer of the equity of 
redemption, or whether, on ifs true construc- 
tion, it only a mounts to a contract to trans- 
fer the equity. The hull Bench decision 
in Bapu v. Kashi nath (i) establishes 
that in this Court a contract for sale wl ich 
is capable of .specific performance may 
be set up in answer to a claim for posses- 
sion by a vendor. And Venkatesh v. 
Malta ppa (2) shows that where a purchaser 
has obtained possession, it ,is immaterial 
that more than three years have elapsed 
since the date for completion of the original 
contract, further, the Indian Registra- 
tion Act itself draws a clear distinction 
between what I will call conveyances 
which require registration, and mere agree- 
ments which do not. Broadly speaking, 
this may be described as the difference be- 
tween sub-section (i)(6) and sub-section (2) 
(v) of section 17 of the Indian Registration 
Act. Accorciingly, it was decided by Sir 
Charles Sargent and Mr. Justice Telang, in 
Shridhar Ballal Kelkar v. CUntaman Sada- 
shiv Mehendale (3), that an agreement to 

(1) 39 Ind. Cas. 1031 19 Bom. I^. R. ioo| 41 
B. 438 (F. Bd. 

(2) 66 Ind. C^s. 868| 24 Bom. I«. R. 242^ (1922) 
A. L R. (B.) 91 4 ® B. 73a- 

(3) rS B, 3961 9 Ind, Dec. (N. A) 752. 


sell apL equity of redemption need not be 
registered . 

To understand the document of 1908, 
one must appreciate what was the then 
position under the two documents of Janu- 
ary 24, 1906, Bxhibits 28 and 32. The 

first of these documents purported to be 
a sale-deed by the plaintiff to the defendants 
for Rs. 1,200. The ether document pur- 
ported to be an agreement by which the 
plaintiff was to pay the defendant Rs. 125 
per annum for ten years, and on such 
re-payment the defendant was to execute 
a deed of re-sale, and in default of payment 
the annual instalments were to carry 
interest, and if the plaintiff failed to pay off 
the money he should not have any right 
left in the property. In my opinion 
the lower Courts have rightly arrived 
at the conclusion that these two documents 
taken together constitute a mortgage and 
not a sale. 

Turning next to the document of March 
1908 (Exhibit 34). I am of opinion that^ 
on its true construction, the parties intend- 
ed that the mortgagee was to take Survey 
No. 76 free from redemption, snd that 
the mortgagor was to take Survey No. 
394 free from the mortgoge-debt. In effect, 
therefore, in my opinion, the agreement 
was that tiie mortgagor was to sell Survey 
No. 76 to the defendant for the amount 
of the mortgage-debt. 

It will be seen, therefore, that a re- 
conveyance, or a deed of re-sale, was ne- 
cessary as regards Survey No. 394. Accord- 
ingly, Exhibit 34 provided as follows : — 
“You (the mortgagee) have agreed to effect 
the re-sale of that at my convenience by 
a regular legivstered deed. But as regards 
Survey No. 76 the parties seCm to have 
thought that it would be sufficient to leave 
the original deed of sale. Exhibit 28, 
standing, and toerely to cancel the con- 
temporaneous document, Exhibit 3a. 
Accordingly, Exhibit 34 provides that 
"Survey No. 76 from out of the properties 
involved in that mortgage by way of sale 
has been given this day to 3^ou fn lieu of the 
debt of yoiir shop and has been given into 
your possession this day...* -and the 
posesssion of Survey No. 76 has 
accordingly, been given to you this day. 
And the Survey No. has accordmgly been 
transferred to your ownership itself o. the 
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field of Survey ISjo. 76 is given to you for 
cultivation and has been given into your 

possession the said Survey No. shall be 

treated as sold on the basis of that karar- 
nama and an endorsement has been made 
iu the said kararnama and is cancelled 
and has been given into your possession. 

Now, it is common ground that no endorse- 
ment has been made on the kararnama, 
E'xhibit 32, nor has it been cancelled 
formally. On the whole, I am of 
opinion that this document. Exhibit 
34, did not amount to an actual trans- 
fer of the equity of redemption, but only 
amounted to an agreement to transfer, 
or, alternatively, an agreement to cancel 
Exhibit 3?, and that, consequently. 
Exhibit 34 is admissible in evidence 
as an agreement and can be relied on by the 
defendants accordingly. The case of Vani 
V. Bani (4) is, I think, clearly distinguish- 
able, as there the Court construed the par- 
ticular document before it as creating 
a charge in the nature of a mortgage. It 
was not, therefore, a document which merely 
created a right to demand another docu- 
ment. Accordingly, on this pc hit, I dis- 
agree with the lower Appellate Court, and 
I agree with the conclusion which 1 under- 
stand the learned Trial Judge to have 
arrived at, at page to, Hues 20—32 of his judg- 
ment, viz., that the document itself dicl not 
purport to be the sale -deed, but created 
a right to get formal sale -deeds if necessary. 

But there is an alternative way of putting 
the defendant 'vS case. In Mahomed 
Musa V. Aghore Kumar (5) it has been held 
by the Privy Coiincil that in effect tl e Eng* 
lish doctrine of part preformance as ex^Jain- 
ed in Maddisom v. Alderson (6) applies 
in India as being a principle of natural 
justice, vtz., to prevent the success of fraud 
in land ttansactions. No doubt in 
Mahorhed Musa v. Aghore Kumar (5^ the 
dt>cuiltents in question were before the date 
when the Transfer of Property Act 
came into operation. But their Eord- 
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ships were fully aware of that fact (see page 
6), and yet in no way qualified the princi- 
ples which are there laid down, further, 
in Bomba 3^ that decision has been followed 
in Hiralal v. Shankar (7I by Sir Norman 
Macleod and Mr. Justice Shah in a case 
arising in 1916 long after the Act came into 
operation in this Presidency. 

No doubt, to establish the application of 
that principle, it must be shown that the 
respective parties have so changed tl;eir 
respective positions that the change can only 
be referable to the contract alleged. A 
mere payment of purcha.se -money, for in- 
stance, is insufficient (See Halsbury, 
Vol. XXV, pages 294-295). In the present 
case I think the defendants satisfy that 
test. Since 1908 they have been in exclu- 
sive possession of Survey No. 76 : they 
have paid the assessment : no accounts 
have ever been demanded by the plaintiffs, 
nor have the plaintiffs made any pay- 
ments . On the other h and , the plaintiffs h a ve 
been in exclusive po'^session of Survey No. 
394 and no demand for payment has been 
made on them. This is exactly in accord- 
ance witl tie views I have expressed as to 
the intention of the parties under Ex- 
hibit 34. But it seems to me a complete 
variation of the original agreement, Ex- 
hibit 32 of 1906, under whicli the plaint- 
iffs were to pay Rs. 125 every year for 
ten years, and under which, as we 
know, the mortgagors remained in poss 
ession till 1908 of both plots of land. 
Burtl er, the suit was not brought till 
1919 and this length of time strengthens 
the inference that otlierwise I would be 
prepared to draw. 

The plaintiffs relied on Kurri Veerareddi 
v. Kurri Bapireddi (8) and Ramanathan 
Cheily v. Ranganathan Chetly (9) but 
the decision in Salamat-uk-zamc,ni 
Begam v. Masha Allah Khan (10) is 
to the contrary effect, and, under 
the circumstances, I would prefer to 
adopt what appears to me to be the true 


( 4 ) ^2 ?• J53» 10 Ind. Dec, (M. s.) 934* 

(5) 28 Ind. Cae. 9301 42 I. A. x{ 17 Bom. D. R. 
4201 2Z C. D. J. 2311 28 M. I ,, j . 5481 19 C. W. N. 

asoj 13A. D. J.229; 17 M.t.T. 143:2 ly. W. 258^ 
42 C. 8011 (1915) H. W. K. 621 (P. C.) 


(8) (1883) B A 
4. % 3l93t 31 ^ 


Atp. Ce$. 4C7; I. J. P. ^^^7; 

W, R. 8301 47 1 . Ft Bax. 


(7) 62 lad. Cts. 637J 23 Bom. D. R. 506J 45 B. 
ZZ70. 

^(8^29 M. 3361 I M. ly. T. 1535 16 M. b. J. 39.5 

(9) 43 Ind. Cas. 138; 40 M. 1134; 6 h . W. 5C01 
22 m . ly. T. 173; 33 M. b. J. 2325 (1917) M. W. 
N. 757. 

(10) 43 ltd. Cas. 6yj5; 40 A. 1875 16 A. D. J. 

08. 
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efiect of Mahomed Musa v. Aghore Kumar 
(5) followed as it is in this Court by Hiralal 
V, Shankar (7). Accordingly, if necessary, 
I think that the defendants are also entitled 
to succeed upon this alternative ground. 

In my opinion, tlerefore, tie result 
arrived at by tie lower Courts was correct 
and this appeal must be dismissed with 
costs. 

FawOOtt* J. — The document, Kxhibit 
34, recites that Survey JSo. 76 has not 
only been given into the possession of 
the defendant mortgagee, but also that its 
ownership has been transferred to him. 
It also says that Survey h^o. 76 is to be 
treated as sold, and the kararnama) Ex- 
hibit 32, is cancelled to that extent. In 
view of these provisions I do not think 
the document can be treated as falling under 
clause (v) of sub-section (2) of section 17 
of the Indian Registration Act, 1908. Even 
if the document is taken to contemplate 
a further document cancelling Exhibit, 
32 to the extent mentioned, this makes 
no differnce : See Vani v. Bani (4). 

The test is whether the document does not 
itself by its express terlms create a certain 
interest in itntnoveable property, but ex- 
pressly contemplates the creation of that 
interest by a subsequent instrument : c*. 
Bird wood, J.’s remarks in Chunilal Pana- 
lal v. Bomanji Mancherji (11) a decision 
approved in Shridhar Balal Kelkar v. 
Chintaman Sadashiv Mehendale (3). Other- 
wise proper effect is not given to tie words 
'• not itself creating, declaring, assigning, 
limiting or extinguishing any right,"' etc., 
and " merely creating a right to obtain," 
etc., in section 17 (2) {v). Here it seems to 
me the parties clearly intended Exhibit 
34 to be the main document evidencing 
the sale of the equity of redemption, and 
the endorsement on Exhibit 32 as a sub- 
sidiary affair. In my opinion it goes 
beyond “ merely creating a right to obtain 
another document," to effect the sale, 
and itself purports to create or declare a 
transfer of ownership. I regret, therefore, 
I do not agree with my learned brother's 
view that the document can be treated 
as a mere agreement for sale. 

Accordingly, I think the lower Appellate 
Court was right in holding that the docr- 

Cxz) 7 B, 3x0 at p. 3x51 4 Xnd. Dae, (m, s.) aop, 


ment required registration, md i®, theaje- 
fore, inadmissible in evidence for tlie pur- 
pose of affecting the Survey No. in 
question under section 49 of the Indian 
Registration Act. It can, no doubt, be look- 
ed at for a collateral purpose ; but tl at 
must be one other than tl at of creating 
or extinguishing a right to theknd*. see 
Bai Gulahbai v. Shri Datgarji (12). I 
think this excluces looking at it even for 
the purpose of evidence as to the nature 
of defendant’s possession, which he ob- 
tained under the arrangement of 1908 : Cj. 
Muthukart^ppan v. Muthn Samban (13). 

But the mere fact that the lower Court 
wrongly locked at the document does 
not necessitate a reversal of its decision t 
section 167, Indian Evidence Act. There 
was other clear evidence of a new arrange- 
ment in 1908, wl ich has been considered 
by both the lower Courts who hold that it 
establishes the arrangement asserted by 
defendant as against that asserted by 
plaintiffs. The evidence seems sufficient 
to justify their conclusion, and no suffi- 
cient ground has been shown for our 
taking a different view of the facts in second 
appeal . 

But it is contended that in law this arrange-* 
ment is invalid, because it invclves a sale 
of plaintiffs' equity of redemption wlich 
(as it is worth more than Rs. loo) can 
only be effected by a registered instrument 
under section 54 of the Transfer of Prop- 
erty Act and section 17 of the Indian 
Registratin Act. 

The answer to this is suggested in the 
lower Court's judgment which refers to 
the two cases of Mahomed Musa v. 
Aghore Kumar (5) and Nilkanth v, 
mant (14). In the former case an equity 
of redemption was held to be extinguished, 
because, even if a regular conveyance was 
necesssary, or if some other formal defect 
had occurred, the acts of the parties had been 
such as to supply all tie defects, oh the 
equitable doctrine of perforknance or part 
performance of an agreement. In this 
case, on the findings of the lower Court, 

(12) 9 Bom, I*. R. 393 at p. 399, 

(13) 25 Ind. Cas. 7721 38 M. 11581 x I,. W. 7541 
X6 M. I,. T. 3441 (X914) M, W. N, 768; 37 U . £, 
J* 497* 

(14) 58 Ind, Can. 4i5r 22 Bom. Z^. R. 992) 44 B. 

88i^ 
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the agreement to make defendant com- 
plete owner of Survey No. 76 and to cancel 
the mortgage of 1906, had been acted cn 
by the parties for some eleven years prior 
to the suit ; and if the equitable principle 
in question can be luoperly applied to this 
case it gives a clear answer to plaintiffs' 
contention. 

iMo doubt, the Madras High Court has 
held that this principle has no operation 
In the case of a sale governed by section 54 
of the Transfer of Property Act : see 
Kurri VeeraredM v. Kurri Bapireddi (8) 
and Ramanathan Chetty v. Ranganathan 
Cheity (9). The latter decision was not, 
however, unanimous, Wallis, C. J., and 
Abdur Rahim, J., dissenting. It has 
also been dissented from by the 
Allahabad High Court [Salamat-uz-zamani 
Begam v. Masha Allah Khan (10)] where 
the equitable principle of part per- 
formance was applied to the case of a 
transfer falling under section 54 » Transfer 
of Property Act. In this Court the Madras 
view was taken in Lalchand v • Lakshmati 
(15) but this has been virtually overruled 
by the hull Bench case of Bapu v. Kashi- 
nath (i), where section 54 of f^be Transfer 
of Property Act is considered, and 
it is held that, in spite of its pro- 
visions, a defendant in possession 
under an agreement of sale but without a 
registered conveyance can resist an action 
in ejectment by the plaintiff, who agreed to 
sell him the land and put hnn in possession. 
In the arguments the Privy Council case of 
Mahomed Musa v. Aghore Kumar (5) was 
referred to. 

I think it is clear that this ruling, which 
is binding on us, governs the present case, 
and, personally, I have the less hesitation 
in fo lowing it, in that the judgment in that 
case is based on Indian statutory provi- 
sions, which (it is held) qualify section 54 
of the Transfer of Property Act. If that 
is so, the equitable principle in question 
is one recognised by the h^egilslature^ ‘ and 
the view taken by their lyordships in 
Mahomed Musa v. Aghore Ku^ar (5) and 
Lakshmi V enkayyaffima Rao v, Venkata- 
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narasimha Appa Rao (16) that the 
law in India is not inconsistent with 
this equitable principle, is shown to be 
justified. The case of Maung Shwe Goh 
V. Maung Inn (17) does not affect this, 
for that only concerned the English rule 
that a contract for sale of real property 
makes tJie purchaser the owner in equity 
of the estate, wh^ch is clearly opposed 
to tl\e express i>rovisioiis of section 54 
regarding a contract for sale. 

I was at first inclined to think that Bapu 
v. Kashi nath (if would not apply to this 
case, as it was not a suit for possession 
but merely for 911 account. On further 
consideration, I think the same principle ap- 
plies, for in both cases a liability to account 
for profits ari'=es, and defendant is entitled 
to show that he is not so liable : of. the pas- 
sage from Story’s Equity Jurisprudence 
cited in Bapu wKashinath (1). And both, 
Mithiram Bhai v. So^ranatha Naickar pS) 
and Mahom.d Musa v. Aghore Kumar 
(5), where the princijde in question was held 
app>licablc, were suits for redemption of 
a mortgage and not for possession. 

I also tidiik that the fact that defendants* 
right to a decree for specific performance 
may now be barred, is immaterial. In 
Mithiram Bhat v. Somanatha Naickar (18) 
the defendants’ claim was similarly 
barred as pointed out in Ramanathan 
Cheity v. Ranganathan Chetty (9), 
And a Minilar \iew las aho been token 
ill Venkatesh v. Mallappa (2). 

The ])rovisions of section 92, proviso 
(.:|), Indian E\idence Act, were also relied 
on ; but it is not a mere case of setting up 
an oral agreement in modification of a re- 
gistered instrument, and in Mahomed Musa 
V. Aghore Kumar {5) a similar contention 
was unsucccvssfulfsce at2:)ages 811 and 812’"). 

I agree, therefore, that the appeal should 
be dismissed with costs. 

K. s. i>. & w. c. A. Appeal dismissed. 

(16) 34 Iiid. Cas. 921,' 39 M. 509 at p . 5251 
20 C. W. K. 10541 14 A. h , J. 797 J 31 M. I/. J. 581 
(1916) 2 M. W. N. 23; 20 M. h - T. 1371 4 b* 

58; 18 Bom. h . R. 6511 24 C. I/. J. 279; 43 I. A. 
138 (P. C.). 

(17) 38 Ind. Cas. 938; 21 H. h. T. 18; 15 A. I/. 
J. 82} (1917) M. W. N. II7I 32 M. L. J. 6; 25 
C.E. J.108; 19 Bom. L. R. 179; 21 C. W. N. 5001 
L. W 5321 m Bur. h, T. 69} 44 I- A. 15; 44 C. 54 * 
(P.C.). 

(18) 24 M. 397- _ 

#Pag«i 6f 4* 


(15) al 34 4^ i 510. 
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PATNA HIGH COURT. 

Appeai, prom Originai. Decree no. 113 
OF 1920. 

July 16, 1923. 

’Ji slice Sir Jwala Prasad, Kt., 
and Mr. Justice Ross. 
Musammat BIBI HAPTZUIsNISSA (>lins 

SHAHZ ADI— Defendant — Afpeeeant 
vevstis 

Maiilvi IMAIViUDDII^ KHA]\ — PEAiN'nrF 
—Respondent. 

Mortgage — Part payment of consideration— -'SM xbX’ 
natna about payment of balance — Mortgagor ac^ 
cepting payment after due date — Acquiescence. 

In equity all that is required, prima facie even 
when the period of payment is expressed, is that 
the promisor should show that he was read> to 
perform his part within a reasonable time, 
[p. 127, col. I.] 

Plaintiff .sued on a mortgage executed in his 
favour by the defendant on the 12th December 
19T0 for Rs. 7,000. At the time of the mortgage 
Rs. 3,000 only were paid to the mortgagor 
and an ekrarnama of even date with the mortgage 
was executed with regard to the payment of the 
balance by a certain specified date. The pay- 
ment was not made by that date but the mort- 
gagor accepted a payment subseqxient to that 
date: 

Held, that by this belated payment there wa.s 
no new or substituted contract, biit merely a 
waiver of the stipuletion as to the time of pay- 
mentj [p. izy, col. 2.] 

(2) that the mortgagor having accepted a pay- 
ment after due date had acquiesced in the arrange- 
ment and coiild not now contend that the mort- 
gage was only for the amount originally advanc- 
ed. [p. 127, col. 2.] 

Upperton v. Nicholson, (1871) 6 Ch, 436 at p. 
443; 40 E. J. Ch. 401; 25 E. T. 4; 19 W. R. 733, 

Leather-Cloth Co. v. Hieronimus, (1S75) 10 Q. B. 
140; 44 E. J. Q. B. 54; 32 E. T. 307J 23 W. R. 
593, referred to. 

Appeal from a decision of the Additional 
Subordinate Judge ol Darbhanga, dated 
the 15th January 1921. 

Messrs. S. M. Mullick, S. N. Ray and 
Satyadeo Sahai, for the Appellant. 

Messrs. S. C. Milter and Rai T. N. Sahai, 
for the Respondent. 

JUDGMENT. 

R0SS» J. — Tiiis is an appeal by the de- 
fendant against the decree of the Additional 
Subordinate Judge of Darbhanga in a 
suit brought by the plaintiff on a mort- 
gage executed in his fa von r by the de- 
fendant on the 12th December 1910. The 
suit was decreed in part. There is also 
a cross-appeal by the plaintiff in respect 
of a portion of the claim that was disallow- 


ed but this cross appeal was not 
pressed. 

The plaintiff alleges that the defendant 
took a loan of Rs. 7,000 under a registered 
mortgage-bond dated the 12th December 
1910, the debt became payable on the 
loth December 1911, compound interest 
at the rate of Re. 1-8-0 per mensem with 
six-monthly rests was stipulated for. At 
the time of the execution of the mortgage 
Rs. 3,000 only was paid to the defendant 
and an ekrarnama of even date with the 
mortgage was executed with regard to 
the payment of the balance. The balance 
of the Rs. 7,000 was paid from time to 
time with the exception of Rs. 114 which 
tie defendant refused to accept. 

In the written statement the defendant 
admits that the plaintiff got a deed for 
Rs. 7,000 executed in his favour by her. 
She denies, however, that any consideration 
passed. She alleges that she was under 
the influence of the plaintiff and had no 
opportunity to take advice and that she 
acted according to his directions; that 
she had an appeal pending before the Judi- 
cial Committee, and that the plaintiff ex- 
pressed his readiness to conduct the 
appeal and defray the expenses and asked 
that the defendant should execute a bond 
for Rs. 7,000 for his satisfaction and said 
that he would also execute an ekrarnama 
by way of contract for her satisfactioji and 
would take the money mentioned in the 
bond from her after the appeal was de- 
creed by the Privy * Coiincil . She further 
alleges that she had no knowledge of the 
contents of the bond or the ekrarnama 
and that the plaintiff did not pay Rs. 3,000 
for the expenses of the Privy Councir ap- 
peal. There was a further defence that 
the effect of the ekrarnama is, in the events 
that have happened, to make the mort- 
gage a moiigage for Rs. 3,000 only. 

The learned Subordinate Judge acceptea 
the proof ci the passing of consideration 
except in respect of Rs. 975 and holding 
that, notwithstanding the terms of the 
ekrarnama, the mortgage was good for 
Rs. 7,000 he made a decree according- 
ly. 

Six issues \\ere framed, of which Issues 
Nos, 3, 4 and 6 were as follows: — 

Issue Ino. 3. ,'^as the mortgage bond 
in suit executedlby the defendant with 
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full knowledge of its terms ? Were tl e same 
fully explained to and understood by her? 
Had the defendant any independent advice 
before the alleged execution of the said 
mortgage bond ?" 

“ Issue No. 4. Was the bond in suit 
executed under the circumstances men- 
tioned in paragraph 7 of the written state- 
ment 

“ Issue No. 6. To what other relief 
is the plaintiff entitled?” 

•* On the 5th of January 1920 after the 
case was opened the learned Subordinate 
Judge recorded the following order: — 

Case opened. Parties' Pleaders stated 
their case, “Issues Nos. 3, 4, and 6 cancel- 
led as useless. To-morrow for evidence.” 

It was contended on behalf of the ap- 
pellant that these issues ought not to 
have been deleted. But the question was 
evidently debated before the learned 
Subordinate Judge and no petition of 
objection was filed and tlere is nothing 
on this point in the grounds of appeal. 
The point is not one of substance because 
the matter of tl ese issues 1 as been fully 
dealt with in the judgment. 

The mortgage-bond is Exhibit i. It 
recites that the executant is in need of 
Rs. 7,000 to defray the expenses of tie 
Privy Couned case in whicl she was the 
appellant against Syed Saadat AH Khan, 
respondent, and ttat she had negotiated 
for the loan of Rs. 7,000 through Sheikh 
Taiyaz-ud-din, her son-in-law, with Munshi 
Imamuddin Khan and that in consideration 
of Rs. 7,000, receipt of wl ich was acknow- 
ledged, she mortgaged the i)roperties set 
forth in the sdedifie to the deed. The 
stipulation about interest followed, toge- 
ther with an agreement to pay interest 
by tankhas drawn on tie Indigo factories 
Hursinghpore and Motipore in favoi^r of 
the mortgagee. The bond was signed for 
Musantmai Hifizunnissa, mortgagor, by 
tie pen of Paiyazuddin, ler son-in-law. 
There is also a signature by the mortgagor 
herself and her seal is affixed. The deed 
is attested by five witnesses of whom 
Gobind Chandra Roy, Vakil, is dead. 
Three of the witnesses 1 ave been examined 
but one Hakim Mohammad Abdus Shakur 
was not questioned about the bond as he 
was supposed to have been won over by 
the defendant. Babu 1^1 Beharl Butt, 


Pleader, one of the attesting witnesses, 
proves his attestation and the execution of 
the deed by the defendant. He also sa>S 
that it was read out and ex^dained to the 
executant by the writer. Similar evidence 
is given by Dhana Prosad another of the 
attesting witnesses, and further evidence 
of execution is given by the plaintiff l imself 
in whose presence the dcfcnclnnt n.yned 
and sealed the document. 

It was argued on this evidence that 
the execution is suspicious because not 
only does Faiyzauddin sign for Musammat 
Hafizunnissa but Musammat Hafizunuissa 
also signs her own name. There are 
several signatures of the defendant on 
the record of this case, some of which 
are admitted. I have compared these sig- 
natures with the signature on the bond 
and hold that the signature is genuine. 
Moreover, the execution of the bond is 
admitted in the written statement. 

The first question of srbatance is, whether 
consideration passed. Exhibit 2 is a tankha 
executed by the defendant in favour of 
the plaintifi authorising the manager 
of Hursinghpore Indigo Concern to pay 
to the plaintiff a sum of Rs. 930 in part 
satisfaction of the interest on the debt 
secured by the registered mortgage- bond, 
dated the 12th December 1910, amounting 
to Rs. 7,000. Exhibit 2 A is a similar 
tankha in respect of Rs. 270 directed to 
the proprietor of Motipore Concern. In 
this document also the tin rtgaee-bond 
is recited. Both these documents are 
signed by Musammat Hafizunnissa and 
also by her son-in-law on her behalf and 
they are admitted in the written state- 
ment. Exhibit 3 is a cheque for Rs. 3,000 
issued by the plaintiff in favour of Bibi 
Hafizunnissa or order. The receipt is 
endorsed by Paiyazuddin. This deque 
is dated the 13th December 1910. The 
amount of the cheque is entered in the 
ledger of the Benares Bank under that 
date.^ Evidence regarding the payment 
of tlis cheque has been given by Abdul 
Hamid Molitear who says that Paiyaz- 
uddin signed the cheque in his presence 
and that the endorsement on the back 
of the cheque is in the witness ' handwriting 
signed by him. This enaorsement is an 
identification of Eaiyazuddin. The wit- 
ness states that Jaiyazvddin received 
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payment of tv is cheque from tl e Benares 
Bank for Hafizunnissa and that he learned 
of this payment from the Musammat 
herself, Moluvi Mohammad Shafi, a Vakil, 
deposes that the Manager of tie Benares 
Bank wanted identification of the payee 
of this cheque from a respectable person 
and suggested the witness. The witness 
endorsed tl e cheqtie; he made the endorse- 
ment at the request of Faiyazudd in . Dhana 
Prosad deposes that the plaintift made 
over the cheque of Rs. 3,000 to the de- 
fendant. The passing of this part of the 
consideration is, in my opinion, fully 
proved. 

The next item is a sum of Rs. 2,500. 
Exliibit 4 is a draft for this amount Iw 
the Benares Bank on tlie Allahabad Bank 
in favour of Imamuddiii Khan or order. 
It is endorsed for payment to Basil C. 
'Wilson or order iuid signed on the back 
by Basil C. Wilson. Exhibit 13 is a vou- 
cher for Rs. 2,506-5-0 signed by Imrm- 
ud-din. Tie trpnspction is entered in the 
ledger of the B?nk under date the 30th 
January 1911 (Exhibit 12). The i:>laintifi 
deposes to leaving taken this draft and 
to having endorsed it in favour of H^r. 
Wilson at the request of the defendant 
and to making it over to the defendant. 
Muhammad Elias deposes that he knows 
Faiyazuddin, the son-in-law of Hafizunnissa, 
that he accompanied hitn to the Office 
of Mr. Basil C. Wilson, Attorney, to whom 
the draft for Rs. 2,500 was made over 
in the witness's presence. Satish Chandra 
Sen who was employed in the office of 
Mr. Wilson at this time also deposes that 
be knows Faiyazuddin that be had heard 
of Hafizunnissa in connection with the 
Privy Council appeal which was in the 
bands of Mr, Wilson and that Faiyazudd in 
used to instruct Mr. Wilson in ti e matter of 
that appeal. He proves Mr. Wilson's 
signature on the back of the draft. Formal 
evidence of the payment of the draft was 
also given by Mr. J. D. Wilson, an Assis- 
tant Ageiit of the Allahabad Bank. I 
bold that the passing cf this part of the 
consideration is also fully proved. The 
only other two items which the learned 
Subordinate Judge has allowed are a sum 
of Rs. 125 paid by cheque on the 26th 
January igti( Exhibit 3A) and a sum of 
Bd. 400 for wiffkii a vms given % 


1X5 

the defendant herself, (Esebibit 5). This 
receipt recites that whereas Rs, 1,375 
out of the bond -money was due from Munsbi 
Imamuddin Khan Saheb out of which 
she has received Rs. 400 from him to pay 
the salary of Munshi Mohammad Khalil 
Saheb ka^perdaz payable by her, she, 
therefore, gave this receipt in writing. 
The receipt is dated the 30th January 
1911. The sum of Rs, 1,375 is the differ- 
ence between Rs. 7,000 find the above 
mentioned three sums of Rs. 3,000, Rs. 2,500 
and Rs. 125. This receipt, therefore, fur- 
ther establishes the fact of these payments. 
The plaintiff deposes to the fact of this 
payment and to the defendant having 
signed snd sealed the receipt. There 
was no cross-examination on this part 
of his evidence. In argument it was 
suggested that the receipt is not reliable 
because it purports to be a receipt for 
Rs. 400 on the 30th January 1911, whereas 
this Rs. 400 was in fact paid on five dates 
between the 2nd of March 1911 and the 
2nd of February 1914 as endorsed on the 
back. These endorsements are all by Mu- 
hammad Khalil for the pa> ment of whose 
salary the receipt was given. I see no 
reason to doubt the genuineness cf this 
receipt on this account. The effect of the 
receipt was that Imamuddin undertook 
the responsibility for the salary of Muhatn- 
mad IChalil to the extent of Es. 400 and 
the endorsements show that this responsi- 
bility was duly discharged. The other 
items of which proof was tendered by the 
plaintiff were disallowed by the Sutodi' 
nate Judge as being payments made con- 
trary to the terms of the ekraiitama which 
will be referred to later. 

Three witnesses were examined on be- 
half of the defence as well as the defendant 
herself. The evidence of these witmsses 
was not referred to by the learned Vakil 
for the appellant and a perusal of it shows 
that it is without value. The defendant 
in her evidence denied all the material 
allegations in the plaintiff's case, stating 
among other things that the document 
was not read out to her, that she had no 
seal and could not and that she 4id 
not know Eal Belaari Babu. She adUlita 
knowing Gobind Babu, but le is dead^ 
She denies having received amr dl«gtue 
or any money and iffie 
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of the ekrarnama. Her cross-examina- 
tion shows that she has had a varied life 
and that she had executed another bond 
although in giving evidence in a suit brought 
on that bond she denied execution. Her 
evidence in that case also negatives her 
present statement that she had no seal 
and could not sign her name. She admits 
that she had no ill-feeling with Faiyaz- 
uddin and did not mistrust him. She 
says that 1 e called a man named Muslim 
to read out the mortgage-bond to her but 
he did not read it and told her orally about 
it that it was a binui deed. She furlhcr 
says that the Registrar did not question 
ler but i is peon did in his hearing and 
that she told the peon tliat she had exe- 
cuted a bima deed. ISiow the bond itself 
shows that execution was admitted at 
the Registry by the defendant, Bibi Hafiz- 
unnissa. The evidence of the defendant 
must be rejected as false and unreliable. 

I find, therefore, that the execution of t]:e 
mortgage-bond and the passing of con- 
sideration to the extent allowed by the 
learned Subordinate Judge are definitely 


says that it was a bima deed, she says 
that she consulted her daughter and brother 
and husband and son-in-law and that 
they advised her to execute the deed. 
The deed itself shows that the loan was 
negotiated by Faiyazuddiii and the de- 
fendant admits that she did not mistrust 
him. The tankhas refer to the mortgage 
and the admission tf execution was made 
befere the Si b-Registrar. There can, there-, 
fore, be no doubt that the defendant knew 
perfectly well what she was doing. Maulvi 
Wajid Hussain who worked as her Pieaaer 
states that in a previous litigation in which 
a compromise was filed by him on her 
behalf she used to come on every date 
in a paJki gharry to Court. She has given 
evidence on a previous occasion (Exhibit 
15) and at the present trial she deposed 
in Court. She is e\idently a woman of 
the world, experienced in affairs. There 
is no ground for suggesting that she did 
not fully understand the nature of the 
transaction; nor for doubting its good faith. 

In the .second place, it is arguvd that the 
eftect of the ekrarnama, in the events that 


proved . 

Two arguments remain to be considered . 
It is contended, in the first place, that pie 
defendant had no independent advice; 
that the plaintiff was in a position of active 
confidence towards her, and that he must 
prove the bona fides of the transaction. 
Reference was made to decisions in Satis 
Chandra Ghosh v. Kahdast Dasi (i) and 
Saratkumari Dasi v. Amullyadhan 
Kundu (2) and to section iii cf the Evi- 
dence Act. Now, it is proved and aa- 
mitted that the defendant was on bad 
terms with her husband at the time, that 
she was in need of money and that she 
had an appeal before the Judicial Cominittee. 
There is no reason to suppose that the 
transaction w^as iknprudent or reckless 
and there is really no question of good 
faith in this case. Babu Eal Beliari Dutt 
says that the deed was explained to the 
defendant and so does Dhana Prasad. 
In her cross-examination, although she 
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A. t R. (C.) ao3;34X.Ii. 1.529. 

, (a) 71 Ina* Cas. 6311 a? C. W. N. 17 E. 
% 4 «II A. I. R. (fr. c.) ,31 3 a M. i. T. 


happeneo, is to make the mortgage a mort- 
gage for Rs. 3,000 only. The terms of 
this ekrarnama (Exhibit A) are these. 
It recites the mortgage* bond for Rs. 7,000 
and the fact that the executant Imamudain 
Khan had not got the whcle amount ready 
and had paid Rs. 3,000 and promised to 
pay the remaining amount of Rs. 4,000 
on the 15th January 1911 and con ti acted 
that if he failed to pay this amount by that 
date the mortgage-deed should be consider- 
ed to have been executed for the sum of 
Rs. 3,000 only and that interest would 
run thereon. The argument is that as 
the balance of Rs. 4,000 was not paid by 
the 15th January 1911, the mortgage 
becomes a mortgage for Rs. 3,000 only, 
and that if it is to be taken to be a mort- 
gage for Rs. 7,000 this can only be by a sub- 
stituted contract which is neither in writing 
nor registered and of which, therefore, no 
evidence can be given. The plaintiff stated 
that he was ready to pay Rs. 4,000 to the 
defendant on the 15th January but she 
asked him to wait and said that she would 
take the me ney when she required it. This 
statement is not in the plaint and it is 
uncorroborated and in my opinion cannot 
be aeted upon from 
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statement, however, the case stands thi-'S. 
There was a mortgage for Rs. 7,000. By 
reason of the ekrarnama the defendant 
was entitled to refuse further payments 
on account of the mortgage loan after 
the 15th January igii but she did not 
exercise this right. On the contrary, the 
receipt (Exhibit 5) dated the 3othVunuar3’' 
1911 expressly states over her own signa- 
tures that Rs. 1,375 out of the boiid -money 
was still due and that she then received 
Rs. 400. This is a clear odmissicn that 
the payments over and above Rs. 3,000 
were attributed by her to the mortgage 
han. As was observed by James, ly. J., 
in Upperton v. Nickolson (3), “it coiistantl^^ 
happens that an objection is waived by 
the conduct of the parties. “ In equity 
all that is required, pruna facie even when 
the period of payment is expressed, is that 
the promisor should show that he was 
ready to perform his part within a reason- 
able titoie. The date of pa^^ment was ex- 
pressed to be the 15th Januar}^ 1911. 
The last payment for which credit has 
been given to the plaintiff is dated the 
30th January igxr. Mot only is this with- 
in a reavSonable time in tlie circumstances 
of this case but the defendant by her very 
act in granting the receipt has shown that 
she accepted it as such. 

The principle is stated in Halsbury’s 
Eaws of England, Vbl. VII, page 424, as 
follows: — 

"In the case of a contract which is 
required by law to be in writing, although 
its terms cannot be varied by a fresh 
agreement that is not made in writing, 
there is nothing to prevent the parties 
from agreeing verbally to waive the stipe - 
lations of the contract as to the mode 
or time of performance; and, if the con- 
tract "s performed hi accordance with such 
verbal agreement, the obligations which 
have been waived are discharged." 

The Leather-Cloth Co, v. Hieronimus 
(4) was a case in which the written 
contract provided that the goods should 
be forwarded by a particular route. There 


15 
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was a subsequent understanding that 
they should go by a different route and 
as they were damaged in transit the 
defendant repudiated the contract. With 
regard to the argument that there had 
been a substituted contract, Blackburn, 
J., observed as follows. 

" The answer is: the plaintiffs do not 
rely on a substituted contract* but on 
the original contract; and they say, * You, 
the defendant, on being told of the substi- 
tuted delivery, did not object, but, by your 
conduct, assented to it* I cannot see 
why the assent to such a substituted mode 
of performing one of the terms of a contract 
need be in writing and may not be by 
parol, though the original contract must 
have been in writing. They arc quite 
different things, the proof of a substi- 
tuted contract and the proof of a ratifica- 
tion or approval, after performance, of the 
su.bstituted mode of performance.” 

Ill my opinion there was here no new 
or substituted contract but merely a waiver 
of the stipulation as to the time of pay- 
ment. Reading the two documents, the 
original mortgage and the ekrarnama^ to- 
gether, in the tight of the conduct of the 
parties, I hold that the mortgage was 
for Rs. 7,000. 

In my opinion, therefore, the decision 
of the learned bubordinate Judge is correct. 
But it requires modification in one rcvSpect, 
By the terms of the ekrarnama the mort- 
gagee agreed that on payment of the full 
amount of the loan he would take " Rs. 100 
as the consolidated amount of interest 
on the entire amount of the loan every 
month.*’ There is no stipulation for com- 
pound interest and in this respect the 
original bond has been modified. The 
total paytnent fell short of Rs. 7,000 by 
Rs. 975 as found by the learned Subordi- 
nate Judge; therefore, the interest of 
Rs. 1,200 per annum will be reduced propor- 
tionately and sftnple interest at this re- 
duced rate will be decreed on Rs. 6,025 
from the ist February 1911, when the pay- 
ment was completed until the expiry of 
the period of grace which is fixed at six 
months from this date. Credit must also 
be given to the defendant for the payments 
by tznkha amountiug to Rs. 1,070. On 
paying the amount so found due to 
plaSntiS wtthia tte period llnMed by 
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aecxee the defendant will be entitled to 
reco>^er the property and the sale will oe 
set aside. If the amount be not paid, 
the sale will stand and the defendant will 
receive the surplus of the sale-proceed‘S 
over the amount herein decreed. 

It may be noted that if the contention 
of the appellant had prevailed and the 
bond had been held to have been a bond 
for Rs. 3,000, the interest on which, 
under the terms of the bond and ekrarnama , 
is compound interest at i8 per cent, with 

half-yearly rests, the auiornt of the decree 

would have been much larger than it has 
now been found to be. 

The result is, that the appeal is decreed 
so far as the rate of interest is concerned 
and the decree of the Subordinate Judge 
is modified as directed above. The appeal 
is decreed with proportionate costs to 
both parties throughout. 

The cross-objection is dismissed. 

JwatoPtmd, J— I asree. 

g. ,g u Appeal allowed. 


BOMBAY HIGH OOtIRT. 

FlRSir Civih Appkai< 3SIO. 198 OF 1921. 

, April 12, 1922. 

FresenUSn ^(orman Macleod, Kt., 
Chief Justice, and Mr. Justice Shah. 

GANU GOPAly SONAR— Applicant 
— AppexXant 
versus 

BATTATRAYA lyAXMAN POTDAR 
—B*p«kdant— Respondent. 

2itinor^CerHficat$d guardian of person, appH~ 
ottUon for umeiUon of marriage— ^Proper pro- 
p$iMr$ — Benefit of nUnor, 

Wheti once a. guardlim of the j^son of a toiuot 
i« aupohited under the Ouaimans and Ward* 
any application for the snaxifo^ of the minor 
ittuat he confiidered from the of view of 
htnefit to the minor. Arelatipn who is entitled 
to he heard on the application moj he heard, but 
Ml mwoaltion to the apipHcition mtist he conBider- 
di ml ita true value and Qaanot be conaldered 
«• an nbaoivile Imu to the .Gouft giving aanc- 
tlMi 


First appeal from the decision of the 
District Judge, Satara, in Miscellaneous 
Application No. 7 of 1916. 

Mr. A. G. Desai, for the Appellant, 

Mr. K. V. Joshi, for the Respondent. 

JUDGMENT. — This is an application 
by the certificated guardian of the minor 
for the sanction of the Court to the marriage 
of the minor. The opposition is raised 
by the step-brother of the minor, and the 
learned Judge seems to have given effect 
to that opposition by refusing sanction 
without dealing with the guardian’s pro- 
posal on the merits. I do not think that 
that is the right view to take, as once 
the guardian is appointed under the Guardi- 
ans and Wards Act, any application 
for the marriage of the minor by the guar- 
dian must be considered from the point 
of view of benefit to the minor, and an}^ 
relation that might be entitled to be heard 
on the application will be heard; but such 
opposition must be considered at its true 
value and cannot be considered as an abso- 
lute bar to the Court giving sanction to 
the marrhige. 

The case must, therefore, go back to the 
Distri<t Court, and the District Court 
must consider whether, in the absence 
of any proposal of the step-brother, the 
bridegroom proposed b}" the guardian 
is a suitable person. If the step-brother 
makes counter-proposals, then the Court 
will consider them. But whether the 
Court is considering the proposals of the 
guardian or whether it is considering the 
proposals of the step-brother it must 
always have before it in the first place 
the welfare of the minor. 

So the appeal must be allowed, and the 
case sent back to the District Court. 


R. N. 


Appeal allowed. 
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CALCUTTA HIGH COURT. 

FULL BENJH. 

Full Bench reference JNo. i of 1923 
in the matter of G )VErnment Criminal 
Appeal No. 2 of 1923. 

June 1 1, 1923. 

Present hit Lancelot Sanderson, Kx., 
Chief Justice, J ustice Sir N. R, Cliatterjea, 
Kt. , Justice Sir Tboiui^^ Bidiardson. Rx., 
Mr. Justice Buck! a n't a ml Mr. justn'r 
Pan to 11. 

GOVE K NME N T o F ASSAM - -AppelLA n j' 

versus 

SAIIICI-UMJ.A AND OTHERS — Respondents. 

Criminal Procedure- Code {Act V of 1898), 
5. 90 — “ After recording its reasons, ” meaning 
of — Warrant, issue of, without recording reasons, 
effect of — Magistrates, duty of — Construction of 
Statutes — Court, duty of. 

The words “ after recording its reasons in writ- 
ing ” in section 90 of the Criminal Procedure Code 
are not imperative but directory, [p.134. col. 2.] 

A warrant which, on the face of it, is a good and 
valid warrant, is signed by the Magistrate, sealed 
with the seal of the Court, addressed lo a Police 
Officer, and which states the reason upon which 
the Magistrate relied, is not invalid merely by 
reason of the fact that the Magistrate has 
omitted to record in writing, otherwise than in the 
warrant, the reason which actuated him to issue 
the warrant, [p 136, cols, i & 2.] 

Sukheswar Phukan v. Emperor, 11 Ind. Cas. 
593: 38 C. 789; 12 Cr. L. J. 409; 15 C. W. N. 1001 i 
15 C. L. J. 186, overruled. 

Before issuing a warrant the Magistrate should 
record his reasons specifically in writing and 
•honld not be satisfied with signing a warrant in 
the form given in the schedule to the Criminal 
Procedure Code, [p I36, col. 2.] 

No universal rule can be laid down for the 
construction of Statutes, as to whether mandatory 
enactments shall be considered directory only 
or obligatory with an implied nulbfication for 
disobedience. It is the duty of Courts of 
Justice to try to get at the real intention of the. 
Legislature by carefully attending to the whold 
scope of the Statute to be construed, [p. i 35 » 
col. I! p. 134, col. a.] 

Lwerpool Borough Bank v, Tum$f, (i8flo) 
* 0 e G. F. & J. 502*. 30 L. J. Ch. 379; 7 Jnr, 
(h. 8 .) 159; 3 L. T. (n. S.) 494; 9 W. R. 292 J 129 
11 . R. 172; 45 B. R. 715, followed. 

AT. Jf?. Chatter jaa, /.—(dissenting) — Section 90 
requires not merely the statement in the form of 
the warrant that the Court has good and sufficient 
reasons these reasons should be stated. The 
mere signing of the wf.rrant which states that 
the has reason to believe is not sufficient 

compliance with the law. Cp. 137, col. 1.] 

Criminal Reference against an oi&er of ‘ 
the tienior Eictra Assistant Comtnlssioner^ 
dated the izih. Auguftt 

» 
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ORDER 07 REFERENCE TO A 
FULL BENCH. 

Baoklftnd* J. — Thib ib an appeal b> the 
Government of Assam against a juagment 
of the Senior Extra Assistant Commissioner 
at Dhubri acquitting 12 persons charged 
under .section 147, Indian Penal Code, 
as members of an unlawful assembly, the 
common object of which was to resist the 
execution of a w^^rrant of arrest. 

Bor the present purpose a bare outline 
of the facts suffices, for there has been 
no decision upon the merits and this appeal 
turns wholly upon a question of law and if 
it succeeds a remand is inevitable. 

Certain constables were deputed to exc’ 
cute a wan ant of arrest against a recalci* 
trant witness of the name of Sonaba Bibi 
in connection with a criminal case in the 
Court ot the Extra Assibtant Commis- 
sioner. The execution of the warrant was 
resMed and the learned Judge has held 
tha t the warrant w^as illegally issued, with 
the conseqi^ence that the resistance did not 
amount to an ohence. The warrant was 
issued Under section 90 of the Criminal 
Ih'ocedure Code, but it appears that the 
Court by which it was issued did not re- 
cord in writing its reasons for inning it. 
What has now to be considered is whether 
a warrant issued in such clrcuisi&tances 
is or is not a valid warrant. 

The learned Advocate-General has sub- 
mitted to us that the defence to which 
the learned Judge who tried the c^se gave 
effect amounts to that wl^ch, statf^i in the 
words of the Indian Penal Code, is the 
exercise of the right of private defence. 
Thou.gli the learned Judge did not m so 
many words bo define it, 1 think that this is 
correct. Upon that the learned Advocate'' 
General has contended that under section 
99, Indian Peqal Code, the right of private 
defence has no application % the case as 
the acts resisted were done by a public 
servant acting hi good faith under colour 
of his office though the acts may not be 
strictly justifiable In- lav*. He has fur- 
ther relied upon Bisu Haidar v. 

(1), in which a search warratit had been 
issued under section 96, CfiiR^al Procedure 
Code, whereas it should liave Wu jssuqd 
under section loo of the sai^ Cede, its 

M c. vfM nr* ir* «i«i « fir. 

If. Tiji. 
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execution was resisted and the accused 
persons were convictea under section 147, 
Inaian Peanal Code, and one of them 
under sectoion 353, Indian Penal Code. 
The warrant was held to have been wholly 
illegal and on that ground the accused 
persons were held to have committed 
no oftence, as section 99, Indian Penal Code, 
did not apply. A distinction was there 
drawn between cases where there is a 
complete absence of jurisdiction and an 
excess of jurisdiction. We have been 
asked to make the same distinction in this 
case. 


convicted of an offence ruder section 22 5 B, 
Indian Penal Code. The Rule was granted 
upon the grounds that the action oi the 
Court issuing the w^arrant 01 arrest was 
illegal and vitiateo the subsequent pro- 
ceedings including the conviction of tl;e 
petitioner for resisting an invalid process. 
The Rule was made absolute and in the 
judgment it is stated that the procedure 
was illegal as, on the face of it, no reasons 
were recorded by the Court issaing the 
warrant. Their lordships referred to and 
commented upon the circumstances that 
ill lieu of a summons a warrant was ore ered 


The foregoing argument, in my opiuoin, 
is fallacious. The question of the consta- 
ble acting in excess of any jiirisdiction 
which the warrant jiur ported to confer 
upon him does not arise in the case as it 
comes bcfoie us now. The judgment of 
the learned Judge is founded upon the 
initial invaliaity of the warrant as I shall 
shortly show. Whether or not the cons ta- 
ble acted in excess of his jurisdiction 
if the warrant was 0 valid warrant is a 
question of fact to be determined upon 
the evidence. This is the question v.hicli 
arises upon the application of section 99, 
Indian Penal Code, which does not involve 
the question before us, v/z., the valioity 
of the warrant itself. If the warrant was 
illegal from the beginuing, there is no ques- 
tion of excess of jurisdiction for there could 
have been no excess where there was no 
jurisdiction at all. Purther, with reference 
to section 99, Indian Penal Code, if tl^ 
warrant was Illegal it could not be used to 
support any acts of the constable and the 
question v^ether or not any act of his 
was such as was not strictly justifiable coidd 
not arise. 

The learned Judge in support of liis 
decision that resistance to an invalid pro- 
cess cannot aimount to an ottence has refer- 
red to Sukhemaf Phukan v. Emperor (2). 
In that case a warrant was issued uncier 
section 90, Criminal Procedure Code, fvr 


in the first instance, but that i^ justificcl 
by the Code of Crimifal Procedv.rc and I 
do not gather from the juegm^nt that, 
however much they may have concemued 
that CO are, they ba.ied their judgment 
upon that ground. 

I find mvscif unable to distinguish 
this cavSe from the appeal now before us. 
But, with great n spect to thelearneu Judge 
wdio decided it, I find myself also unable 
to agree with them. The position is that 
stated by Mr. Mayne in hi.s well-knoun 
\votk on the Criminal l,aw of India (4th 
Edition, page 205) where he classifies 
the ways in which acts purporting to be 
done vnoer the authority of the law may be 
illegal. This case falls within the class 
first stated, where the warrant under which 
the officer acts is on the fare of it legal 
even though defective in form and is issued 
by an authority competent to issue such 
a warrant but was Improprly or irregu- 
larly issued, here there is no svggesiion 
that the warrant was cetective on the face 
of it, and the judgment of the learned 
Judge has proceeded entirely upon the 
basis of its having been illegally issued. 
In such cases the learned author states 
resistance Is always unlawfil, which pro- 
position he supports by reference to English 
authorities. But as tbe procedure in this 
country is governed by the Code of Criminal 
Procedure it is to that Code alone that one 


the arrest of a witness. ^ The Magistrate must refer for matters for which it provides, 
did not, however, record his reasons in writ- I do not propose to refer to decbk ns in 
Ulg for aaopting that course. The warrant cases where the Code states that something 
was executed by the attest of the witness shall be done and the question is, whe» 
Iwt she was released by the petitioner tber or not that which was done aioouated 
to this Courti who bad been tried and to a compliance with the law, for they do 
|i) t* Cm. 59n si' C, Ow fi Ct. u I not assist in coming to a decision whfft 
owtf W, M, teetnsCiIf. * E pEftiottlEr act does not even pnrpolt 
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to have been done, in In re Karuthin Amhn- 
lam (3) it wa5 cleci te i that the failure 
to record reasons in writing vitiated a war- 
rant uncier section 90 and that the otuis- 
sion to do so was not cured by section 537» 
Criminal Procedure Cone, as the recording 
*of reasons was a necessaj^ preliminary 
j;to the exercihe of the jurisdiction. The 
judgment of the learned Judge ooes not, 

1 however, give reasons for this statement 
^of the law and it appears, moreover, very 
^questionable whether the w^arrant with which 
his judgment dealt was issued under sec- 
tiuii 90, Criminal Procedure Code, though 
for the purposes of the case he assumed 
that to have been so. 

^I^Now, the section is not mandatory in 
its terms. The issue of the warrant is 
to follow the recording of reasons. That 
is indicated by the use of the preposition 
./after.'* Bnt the section, if analVvSea 
f’".cher, does not in so many words prescribe 
/he recorubg of reasons. R. ther, it as- 
isumes the recoro.hig of rearons ana by the 
'word “ after ” states the order of events. 

I do not go so far as tj suggest that it is 
merely x)er missive but, in my opinion, it 
is far fiom mandatory, and the rules appli- 
cable to the construction of mandatory 
sections of the Code have no application 
|to it. Even if the .section may be said 
to require or prescribe that the Court 
shall record its reasons in writing I do not 
consider that it is more than CLirectory in 
that revspect. 

. I have considered the application of 
section 537, Criminal Procedure Coce, but 
have come to the conclusion that it can 
Shave no application to a case such as this.- 
It applies to the reversal or alteration of 
'findings, sentences and or( ers on the ground 
of errors, omissions or irregularities. But 
though wc are concerned with nn enor, 
omission or irregularity, there is no ques- 
tion of the reversal or alteration of a st'b- 
sequent finding or sentence, and the cir- 
cumstances are not such that the section 
Could apply. ^ Ihe question involved^ here 
primarily Ci rises ^t^een the witness 
an i the person desiring his or her attendance 
and if it is permis-sibU to refer to the x>iiu- 
ciples of section 537 it is difficult to see 

(3) 33 Iiid. Cai. 3oSj 38 M, io«8| tf Cf . I,. J, 
13a. 
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how the witness could be prejudiced in 
any way by the Court not having recorued 
its reasons in writing for the Lsue of the 
warrant. Section 90, ho ver, also applies 
where a warrant is issued for the arrest 
of a person accused of an ofience who fails 
to obey a summons, and if in such a case 
the reasons of the Court had not been 
recorded in writing I should hesitate to 
sa3 that section 537 had no application 
though the ultimate test would be whe- 
there any failure of justice had been 00 
casioned thereb5\ It would be anomalous 
absolutely to nold that as regards a witness 
the w^arrant is illegal if no reasons in writ- 
ing have been recorded before it is issuea* 
whereas in the case of a person accused 
of an offence a warrant issued in similar 
circumstances may be oi full legal force and 
eftect. vSection 538 of the same Code, 
though it has no application to the present 
case, is interesting as an analogy, and tnat 
.section la^^s it clown in the clearest terms 
tliat. in circumstances not far removed 
from tuose with which we are concerned, 
a person making a distress shall not be 
deemed a treapasser. 

Por the reasons I have given in my judg- 
ment the warrant was not illegal because 
the reasons for issuing it were not recoraed. 
This is as far as it is necessary to go as 
the learned Judge has considered himself 
concluded by the jia gment in Sukheswaf 
Phukan V. Emperor (2), ana consequently 
has refrained from discussing the evidence 
against the 12 persons charged by him 
under section ^47, Indian Ptenal Code. 
I, therefore, express no opinion as to the 
facts nor as to the legality or otherwise 
of the way in which the warrant was exe- 
cuted, which miy involve the application 
of section 99, Indim Penal ^de. 

In conseq ence of the view of the law 
which I have expressed, the oraer which 
I would make in this appeal is that the 
order of the learned Ju-ge acq^/ttiag 
the accused urder section 258, Oriminal 
Procedure Coae, should be set aside and the 
case remanded to him to dispose of sub- 
ject tc> our judgments on this point. As 
he has already recorded all the evidence 
on both sides no further evidence neod 
be taken. 

But as we are differing from the judgatenl 
of a iJUvlebn Bench of wi Cloiiiltmi a poiifl 
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of law, under Chapter VII of the Appellate 
Side Rules, the point must be referred 
to a Pull Bench of the Court. The ques- 
tion to be referred is:- If a Court under 
section go, Criminal Procedure Code, issues 
a warrant for the arrest of any person 
as therein specified but does not first record 
its reasons iv writing, has the warrant 
so issued any legal force and effect ? 

Cnmingf J.— This is an appeal by the 
Oovernmeut of Assam against an order 
of acquittal. One Chapai Sheik brought 
a criminal complaint against certain per- 
sons among them one Karicha of enticing 
away his wife Sanka under section 498. 
Indian Penal Code. Process was issued 
and also a warrant against Sanka who was 
a witness. This warrant w'as issued under 
the provision ol section 90, Criminal Pro- 
cedure Code, and according to the provi- 
sion of the section the Couit before issuing 
the warrant should have recorded its reason 
for issuing a warrant and not a summon. 
No such reasons were recorded, When the 
constable went to execute the warrant 
he was resisted by the girl's father and 
number of other persons and a riot en- 
sued. 

These persons were duly prosecuted. 
The learned Magistrate acquitted the ac- 
cused relying on the authority of the case 
of Sukhfismr Phukan v. Emperor (2). 
He held that as no reason had been recor^d 
fordssuing a warrant instead of a summons 
as required by section 90, Criminal Pro- 
cedure Code, the arrest was illegal and 
hence the accused were entitled to resist 
the execution of the warrant. The learned 
Advocate- General who appears for the 
Government of Assam has contended that 
the case of Sukhesmf Phukun v. Emperor 
(3) relied on by the learned Magistrate 
is distinguishable and that the present 
case falls within the purview of secton 
gg,. Indian Penal Code. Section 99, Indian 
I&nal Code, provides that there is no right 
oi private defence against an act which 
does not reasonably cause the apprehension 
of death or grievous hurt if done or attempt- 
ed to be done by a public servant acting 
in good faith under colour of his office 
though that act may not be strictly justifi- 
able by law. 

ICigistrate who issued the war- 

imtt had lull jnrisdictioii to do so and 
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his proceedings wete only so far irregular 
in that he omitted to record his reasons 
for issuing the warrant instead of a sum- 
mons. His omission to record these 
reasons is, in my opinion, an irregularity, 
but the omission did not render the warrant 
illegal so as to give the accused persons 
that right of private defence against the 
constable executing it. This v ew of the 
law is in direct conflict with the view taken 
ill c'a'^e of Sukhesuar Phukan v. Emfenr 
(2), relied on by the learned Magistrate, 
and, in my opinion, the cases are not dis- 
tinguishable. The facts of that case are 
the accused persons were prc^ecuted on 
a charge of unlawfully rescuing custody 
a person who had been arrested on a war- 
rant similar to the warrant now under 
discussion and the learned Judges held that 
such a warrant was illegal because of 
the omission to record the reason for 
issuing a warrant and not a summons 
and this case a^o turns entirely on exactly 
the same point, viz., whether the warrant 
was or was not a legal one. I do rot think 
that this is a case in which it can be held 
that there was an excess of jurisdiction 
as distinct from a complete absence 01 juris- 
diction. There was in this case either 
complete jurisdiction or ro jurisdiction. 

The Magistrate in issuing the warrant 
did nothing in excess of- his jurisdijiviou 
for he had juris dictiol^* to issue the war- 
rant; The omission to record hh reasons 
cannot be said to be doing something in 
excess of his jurisdicticii. Neither in exe- 
cutiig it can the constable be sa'd to 
have done anything in excess of his juris- 
diction. The warrant was either a good 
one or a bad one and this would depend 
on whether the omission to record the 
reasons for issuing it was an irregularity, 
or an illegality. In my opinion it is an 
irregularity only. The provision for re- 
cording the reasons for issuing the warrant 
is directory and not mandatory. The war- 
rant was, therefore, a good and valid war- 
rant. As this finding is in direct conflict 
with the authority relied on by the learned 
Magistrate the question should be referred 
to a Pull Bench. 


JThe Advocate-Geaeraiand Babu Sureniafa 
Nulk Gnfm, for the Appellant. 
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JTOGMEKTS OF TEE FTTI-L BENCH. 

Sanderson. C. J.— This is a Reference 
by two leerned judges of this Court sitting 
as a Criminal Appeal Bench, and the ques- 
tion referred is — “ If a Court unrter sec- 
tion 90, Criminal Procedure Code, issues 
a warrant for the arrest of ary person as 
therein specified but does not first record 
its reasons in \\riting, has the wrrrant svi 
issued any legal force and eliect ? 

In my opinion it is necessary, and, at 
all events, advisable to state the facts 
which gave rise to this Reference. One 
Saifaiuddin took criminal proceedings against 
certain persons under section 498 of the 
Indian Penal Code, alleging that such 
persons had enticed awa3^ Sanaka Bibi, 
who was alleged to be the complainants 
wife. A warrant was issued by the Extra 
Assistant Commissioner, who was a First 
Class IVJagi trate, for the arrest of Sanaka 
B^bl in order that she might be brought 
before the Court es a witness in these pro- 
ceedings. Ihe warrant w?s in the follow- 
ing form : 

“ To-^Tiie Police Officer in charge of 
tham balmora. 

Uhereas complaint has been made be- 
fore me that Kancha Sheik of idmatola 
has committed the offence under section 
i;}98, Indian Penal Code, and it appears 
likely that Sanaka Bibi of Dimatola can 
give evidence concerning the said com- 
plaint an d whereas I have good and suffi- 
cient reason to believe that she will not 
attend as a witness on the hearing of the 
said complaint unless compelled to do 
So • 

This is to authorise and require you 
to arrest the said Sanaka Bibi and on the 
15th ]\?ay to bring her before this Coi^rt. You 
will be competent to enlarge the ‘ witness 
on bail of Rs. 50 to make her a^ar in Court 
on the date fixed, to be examined touching 
the oftence complained of. 

Given under my hand and the seal of 
the Court this the 27th day of April 1922. 

Sd, D. Sarma, 
Magistrate, Fifjst Class.” 


When the Police Officers went to execute 
the warrant at the house of Sahebulla, 
who was the father of the woman Sanaka, 
it w^as alleged that an attack was made upon 
the P lice Officers by Sahebulla and others. 
Consequently, proceedings w^ere instituted 
under section 149, Indian Penal Code, 
against 29 persons ; and the common ob- 
ject of the Unlawful assembl) alleged was 
to resist the execution of legal proceSv^;, 
viz., the warrant. 

The learned Commissioner who tried 
tlio case discharged accused INos. 13 to 
29 under section 253 of the Code of Criminal 
Procedure. 

After the evidence in the case had been 
finished the learned Pleader for the de- 
fence, in concluding his argument, took 
the point that the ]V‘aglstrate who issued 
the warrant did not record his reasons 
in writing before he issued the warrant 
and relied upon the decision In Sukheswat 
Phukan V. Emperor (2). The learned 
Pleader argued that the process was illegal 
and that consequently the o Hence charged 
against the accu&ed had not been committed. 
The Magistrate was of opinion that he must 
hold, in view of the High Court decision 
to which I h<avc already referred, that the 
process was invalid and that the accused 
had not committed tlie offence of being 
members of an unlawful assembly the com- 
mon object of which was resistance to legal 
process. 

Thereupon, the Government of Assam 
appealed to this Court. 

The appeal was dismissed as regards 
II of the respondents, but it was admitted 
against one, namely, Saheball?. Ihe course 
was taken, as we were informed by the 
learned Advocate-General, for the purpose 
of raising the point which is now in issue. 

My learned brothers, v^ho were then 
sitting as the Criminal Appeal Bench, 
disagreed with the decision in the case of 
Sukheswar Phukan v. Emperor (2), and 
coriseqaently they referred the matter to 
the Full Bench. 

Those are the facts which I think it is 
necessary for the purpose of my judgment 
to state. 

Section 90 of the Criminal Procedure 
Code provides as follows : — 

" A Court may, in any case in which 
it isjempowereo by this Code to issue a 
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snmmoiis h>r the f'ppearanoe of ony person, 
other than a ji'Tor or asses'^uf, t-r.ue. after 
recordiiig its reason^ in writinp,, a warrant 
for his arrest. — 

(a) If, either before the issue of si.ch 
summons, or after the issue oi the s. me 
but before the time fixed for his appear- 
ance, the Court sees reason to ]->elieye that 
lie has absconded or will not obey the 
summons; or 

(b) If at such time he fails to appear 
and the summons is proved to have been 
duly ser\;'ed in time to aamit of his appear- 
ing in accordance therewith and no reason- 
able excuse is offered for such failure. * 

The form of the warrant is given in 
Schedule V, form 7, and the warrant in 
this case, to w^ch I have already referred, 
followed the form given n the Schedule. 

The form n the Schedule, in my opinion, 
was obviously framed in such a way as to 
cover all the contingencies contemplated 
in section 90 ; and it misht be crgued 
that the Magistrate by signing the warrant 
thereby recorded his reasons in writing ; 
for, it mast be obvious that the MagLtrote 
had sxgnea the warrant before it was isstiea. 
The warrant is good and \alid on the face 
of it, and, in my opinion, it is sufficient 
to inform the person against whom it was 
issued of the redsou for its isove ; and, 
assuming as I do, that in this case the 
Magi.itrate was in fact justified in issuing 
the warrant on the materials before him, 
i am not preparevi to hold that a warrant 
in such a form would be invalid merely 
by reason of the fact that the Migistrate 
did not record in writing on the order- 
sheet of the case the reason for its issue 
which might be the same as that which 
he had stated in the warrant itself, and for 
which ht made himself responsible. 

The learned Advocate- General has refer- 
red to section 555 of the Code of Criminal 
procedure and argued that the provisions 
thereof were sufficient to absolve the learn- 
ed Magis^ate from d -ing anything more 
than s’gni .g the warrant in the form pre- 
scribed. I m not prepa ed to accept 
that argument. In my judgment section 
555 dsals w’th the form of the war ant 
itself and nothing more, and the words 
of section 555, ’n my opinion, are not hi- 
tended to supersede the provisions of sec- 
tion 90. 
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The main g ound, however, upon wh’ch 
the learned Ad- )Vc ale -General rehed was, 
that the ma^er’al word^. namely, “after 
ref' -Trli g 'ts reaso’.s in writii g “ are rot 
impemtive hxit mere]y directory and that by 
reason of the om ssion of the Mag strate to 
record h's reasons otherwise than in the 
warrant, the warrant was not invalid. 

I have already said that, for the purpose 
of this Reference,! assume that the learn- 
ed Commissioner had materials before him 
which would justify the issue of a wan ant 
instead of a summons and that he applied 
his judicial discretion in the matter. 

Oil the question whether the material 
Words are imperative or directory I do not 
think much assistance, if any, can be 
obtained from considering the many de- 
cisions given on this matter. 

The principle which ought to be appl'ed 
in 'lon^ derli wic h r th^ ’ r v sion® of 
a S*-atute or an A-^t are imperative direc- 
tory Cannot be better sta'^ed, in my judg- 
ment, than in the passage wh'ch ’s to be 
found in the judgment of Lord Penzance 
in the case of Howard v. Bodington (4) 
—the passage to which I refer is to be 
found at page 21 1 : There, Lord Penzance 
said this : 

‘^Mr. Jeu.e was good enough to refer 
me to Sir Borson Maxwell's book 'O.; “the 
I iterpretation of Sfatutes,* ard to quote 
a number of cases from it (Ma^we]l on 
the Interpretation of Statutes, Chapter 
XII, section 3, pp. 330-345). S.'nce the 
matter was argued I have been very 
carefully through these cases, but upon 
reading them all the conclusion at which 
I am constrained to arrive is that you 
cannot glean a great deal that is very 
decisive from a perusal of those cases. 
They are on all sorts of subjects. It is 
very difficult to group them together, and 
the tendency of my mind, after reaaing 
them, is to Come to the cor'clusion which was 
expressed by T/^rd Campbell in the case 
of the Liverpool Borough Bank v. Turner 
(5). Lord Campbell was then sittjig as 


U ) (1877) 2 P. 0, 20“^. 

(5) ( i 860) 2 JUe G. F. & J. 502; 20 L. J. 
Ch, 379 t 7 (»• »•) 3 L. T. (K S.) 494J f 

W. R. 2921 129 R. Rf *7*1 45 R» 7*5* 
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lord Chancellor in au appeal from the 
Vicfc-Chaacell >r, and in giving judgment, 
his I^)rdship said ‘No un versal 
rule ca 1 be laid down lot the construction 
of Statutes, as to whether mandatory 
enactments shall be considered direct(,ry 
only or obligatory w th an implied nullifi- 
cation for disobedience. It is the duty 
of Courts of Justice to try to get at the 
real intention of the t^egislature by care, 
fully attendirg to the whole scope of the 
Statute to be construed. ‘ 

I believe, as far as any rule is concern- 
ed, you cannot safely go further than that; 
in each case you must look to the subjectr 
matter ^ consider the impo tance of the 
provision that has been disregaraed, and 
the relation of that provision to the general 
object intended to be secured by the Act ; 
and upon a review of the case in that as- 
pect decide whether the matter is what 
is caded imperative or only d^rectiiiy. ‘‘ 

I adopt that as the principle which 
ought to be apphed in th's case ; and 
I do not believe that by searching through 
the numerous cases which have been de- 
cided upon different Statutes and upon 
different words, we will get any assistance 
upon such a quest on as the present. 

The learned Vakil, who argued the appeal 
on behalf of the respondent and to whom 
we are much indebted, inasmuch as he 
took upon himself to argue the case at the 
request of the Court, submitted that the 
object of the material words in section 
90 was two-fold ; first, to ensure that the 
Magistrate should exercise his judicial dis- 
cretion a idsatisfy h’mself upon the materials 
before him that it was r-ght and proper 
to issue a warrant instead of a summons ; 
and, secon Uy, to give the person against 
whom the warrant was issued an oppor- 
tun ty of knowing on what grounds the 
warrant had been issued, and if necessray 
testing the legality of the warrant. 

I am prepared to assume that both of 
those objects m ght have been in the minds 
of those who were responsible for the draft- 
ing of this Act. I think, it is quite possible 
that they intended to draw attention 
to the fact that a warrant ought not to be 
issued, where a summons would suffice, 
and that care should be exercised by the 
Coxirt to satisfy itself, upon the materials 


before it, that it was really necessary to 
issue a warrant which, of course, might 
result in the arrest of the person against 
whom it was directed. Further, it might 
have been intended that there should be 
a record in writijig, otherwise than in tile 
warr, nt itself, of the reasons, which in- 
duced the Court to issue the warrant, in 
order that the person affected by it might 
have no doubt as to the grounds on which 
the warrant had been issued, in case Le < r 
she desired to test the validity of it. 

But these arguments, to my mind, are 
not conclusive upon the point ; for, 
it seems to me that if the Magistrate in 
this case had written upon the ordernsheet 
the reason which was included in the war- 
rant itself, namely, ti at he had good and 
suffijent reason to believe that the person, 
aga nst whom the warrant was issued, 
would not attend as a witness on the hear- 
ing of the complaint unless compelled to 
do so, it would have been difficult to hold 
that he had not complied with the section; 
and, I fail to understand how, if this 
had been done, the person, against whom 
the warrant was issued would have been 
in a better position, if she wished to test 
the validity of the issue of the warrant, 
than she would be by reading the warrant 
itself. 

Further, in my judgment, in considering 
the general scope of the section one must 
have rega d to the consequences which 
might follow upon our hold ng in favour 
of the learned Vakils argument. 

Our attention was drawn to a rassage 
in Maxwell on the Intel pretation of Statutes 
which ^’s taken from the case of Margate 
Pier Qompamy v. Hanna m (6). The judg- 
ment in the case was delivered by Abbot, 
C. J., who was considering what was the 
effect of a warrant issued by a Justice of 
the Peace, who had not taken the oath 
at a general sessions in accordance with 
the Statute. The learned Chief Justice 
I>ointed out what serious consequences 
might result j£ it were held that a warrant 
issued by a Justice of the Peace, who had 
not complied with the Statute by takirg 
the oath, was invalid. The learned Chief 
Just ce said : — 

© (1819) 3 B. & Aid. 266; 2t R. R. 378; rofi 
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“It is obvioiis that if the act of the Justice 
Issuing a warrant be invalid on the ground 
of such an objection as the present, all 
persons who act in the execution of tne 
warrant will act without any authority : 
a constable who arrests, and a gaoler who 
receives a felor will each be a trespasser ; 
resistance to them w^ill be lawful; every- 
thing done bv either of them will be unlaw- 
fal;*and a constable or persons aiding 
him, may, iu some possible iu stance, become 
amenable even to a charge of murder, 
for acting under an authority, which they 
reasonably considered themselves bound 
to obey, and of the invalidity whereof 
they are whclly ignorant. An exposition 
of these Statutes, pregnant \vith so much 
inconvenience, ought not to be made, 
if they will admit of any other reasonable 
construction. , 

The principle which is stated in that 
Judgment, to my mind, may be applied to 
thfe case. This wsa a warrant, good 
and valid on the face of it, signed bj the 
Aiagistrate, sealed with the seal of the 
Court, addressed to a Police Officer with 
reference to a person, whose attendance 
as a witness was desired. The warrant 
itself stated that the Magistrate had good 
reason to believe that the person in ques- 
tion would not attend as a witness unless 
compelled to do so. 

If we were to hold that such a warrant 
was invalid merely by reason of the fact 
that the Magistrate had omitted to record 
the reason for the issue of the warrant 
otherwise than in the warrant itself, it 
might lead to very serious consequences, 
^uch as those indicated by Abbot, C. 
and such a construction of the section 
oi^ght not to be placed upon it, ii it wiU 
admit of any other reasonable intei- 
pretation. 

I have said enough to show that, in my 
judgment, the words in section now 
tinder consideration are not impetahve but 
directory and consequently I am not 
prepared to hold that in a case in which 
the Magistrate had materials before him 
stiflicilent to justify the issue of a warrant 
and to which the Magistrate did apply 
his judicial discretion and in which the 
warrant was gooa and valid on the face 
Qi it and stated the reason upon which 
ihe Jtaglstrate telied, tie irarrant was 


invalid merely by reason of the fact that thfe 
Magistrate omitted to record in writing, 
otlierw'ise than in the warrant, the reasons 
which actupted him in issring the warrant. 

In my judgmert, therefore, with the 
above mentioned reservations and upon 
the above mentioned asfumptions, the ques- 
tion contained in the Reference should be 
answered in the affirmative. 

Before parting with this case, we think 
it desirable to state distinctly that Magis- 
trates should record their reasons speci- 
fically ii’ writing before issi.ing a w-arrent 
and should not be satisfied with signing 
their names to warrants in the form given 
in the schedule. If in the future they will 
follow the clear provisions of the section 
they will save the Hi^h Court a great cieal 
of time and trouble. 

The result is that we direct the acquittal 
to be set aside and remand the case to the 
learned judges, who referred the case to 
the Full Bench, for dl^osal. 

N. R. Chatterjeai J.— The question 
referred tothe hull Bench is as follow’s: — 
If a Court under sectoin 90, Criminal Pro- 
cedure Code issues a warrant for the arrest 
of any person as therein specified but does 
not first recorci its reasons in writing, hns 
the warrant so issued any legal force and 
efiect ? 

Section 90 of the Criminal Procedure 
Code lays aown that a Court ma>, in any 
case ir which it is empowered hy the Court 
to issue a summons for the appear- 
ance of any person other than a juror or 
astoCSEor, is.ue after recorairg ifs reasons 
in writing, a warrant fer his arrest - {a) 
if, cither before the issue of such summons, 
or after the issue of the same but before 
the time fixed for his appearance, the 
Court sees reason to believe that he has 
absconded or will not obey the summons ; 
or (b) if at such time he fails to appear 
and the siimmons is proved to have been 
duly served it* time to admit of bis appearing 
In accordance therewith and no reasonable 
excuse is oliered for such failure. 

The normal cci rse is to issue summohS 
in the first instance. The Court can, 
however, issue a warrant in either of the 
cases mentioned in daises (a) and (b) 
of the section. But in either case the Court 
can do so after stating its reasons in writing, 
The <3[d«stion is whether a warrant issued 
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withoat complying with the said provision 
is 9 valid and legal warrant, horm 7 of 
Schedule V prescribes the form for a 
warrant under section 9^ and it states 
(to qaote the material portion) : Where- 

as I have good and suflficlert reason to 
believe that he will not attend as a witness 
on the hearing of the said complaint unless 
compelled to do so. ” It is contended 
by the learned Advocate-Geneiiral that the 
signing of this warrant is sii hie lent com- 
pliance with the provision of the Statute, 
and that it does not matter whether the 
same reasons which are recorded in the 
form of the w^arrant are or are not again 
recorded on another paper on the record. 
I think, however, that this contention 
is not correct. The form does not state 
the reason. It merely says that the Court 
has ** good and sufficient reason to be- 
lieve, *' and words to that effect appear 
in clause (a) of section 90. But that is 
merely a statement that the Court has 
reasons. It is not stating^ what those 
reasons are. Section 90 requires not mere- 
ly the statement in the form of the warrant 
that the Court has good and sufficient 
reasons but those reasons should be stated. 
I think, therefore, that the mere signing 
of the warrant which states that the Court 
has reason to believe is not sufficient com- 
plience with the law. If it were so, it 
w'ould hace been wholly unnecessary to 
state in the body of the section that the 
Court after recording its reasons in writing 
may issue a warrant. 

Then, the question arises whether a 
warrant issued a Court without record- 
ing its reasons in writing is an illegal pro- 
cess. The words “after recording its 
reasons in writing' 'show that it must be done 
before issuing the warrant. The Legislature 
had some object in view in making the 
provision. The objects it seems to me, 
are, first, to insure deliberation on the 
part of the ]\:»agistrate before issuing the 
warrant, and, secondly, chat the person 
to whom the warrant is issuea may know 
the reasons why it is issued so that such 
person may come before a higher Court 
and show that it has been wrongly issued. 
Somewhat similar words are itsed in sec- 
tion 25 of the Indian Arms Act. That 
section provides for the search and seizure 
of arms by the Magistrate land the third 
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paragraph of that sectfon lays down as 
follows: "Such Magistrate having first 
recorded the grounds of his belief may cause 
a search to be made of the house or pre- 
mises occupied by such person or in which 
such Magistrate has resason to ^^believe 
such arms. ..are or is to be found. The 
words “ having first recorded the grounds 
of his belief " have been judicially con- 
stned in the case of Clarke v. Brojendra 
Ktshore Roy Chowdhury (7). In that case 
Maclean, C. J.> observed as follows, at page 
I — These words must have been in- 
serted in the section with an object and 
the object probably was to protect the public 
against searches being inconsiderately direct- 
ed and to ensure the exercise of delibera- 
tion by the Magistrate^ before he^ ordered 
the search. A fine distinction is often 
drawn between what is mandatory and what 
is merely directory in tne language of any 
particular Sta tute. The present case e ppears 
to fall within that class of cases in which, 
when a St? tute creates a special right, 
but certain formalities have to be complied 
with antecedent to the exercise of that 
right, a strict observance of the formalities 
is essential to the acquisition of the right. 
hs the defendant in the case now before 
us, did not comply with the required 
formality by recording the grounds of his 
belief before he proceeded to search, this 
section dees rot appear to protect him 
from the conseqiences of his action." 
Harington, J., ebservea (at page 451*) as 
follows ; " It is admitted that the Defend- 
ant did not record the grounds of his be- 
lief in this case, biit it is urged that the 
provision that he should do so is merely 
directory, and that his entry on the premises 
is justified as he bad good groi*nds for his 
belief that arms were stored in the Cutchery 
notwithstanding his failure to^ record these 
grounds. I do not agree with this, and 
I think that where a Statute authorises 
the doing of an act, which is prinyn facte 
a wrong to an individual, the doer must 
comply strictly with the condition imposed 
by the Statute, if he desires to rely on the 
Statute as a justification for his act. He 
cannot claim as againsfc the individual 


who is inji^red by his act, the piotectiCn 
(7) 2 Ittd. c«s. 43^1 36 c. « c. I4. J. a9*l 

$ C. W, 5 M. 
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of the Statiite, rnless he strictly complies 
i^ith the conditions, on A^hich the Statute 
faffonis that protection. Tfte decision of 
the majority of the Conit of Appeal vvas 
reversed by the Judicial Committe. See 
Clarke v. Brojendra Kishore Roy (8). But 
so far as the particular question was concerji- 
ed their Lcrdships observed at page iy6:* 
** Their Loraships are disposed to agree 
wHh the majority uf the Court of Appeal 
that Mr. Clarke not having complied 
with the preliminary condition prescribed 
by the Arms Act cannot defend bis action 
under that Statute. ’* It is contended 
that the question before the Privy Council 
was whether IVir. CUrke, not having complied 
with the provisions of the Statute, could 
claim protection under the Arms Act, 
and that it is a totally different thing from 
saying that the search was illegal. It is 
urged that, although the Aiagistrate issuing 
the process may, by not complying with the 
provisions of a Statute , make himself liable 
for damages, it does not follow that tne 
process is illegal. But I have referred 
to this case to show that the recorauig 
of the grounds of belief was held to be an 
essential preliminary to the search being 
made. The Judicial Committee distinctly 
stated that it was a preliminary condition 
for the section to be taken under the Act. 
It appears, therefore, that although the 
Magistrate may have perfectly good grounds 
of belief for making a search, it would not 
be legal rnless he first records the grounds 
of his belief, because if it were legal notwitb- 
staiidmg the omission to record the grounds 
of his belief, there is no reason why he 
Could not defend his action under the 
Statute. Two of the learned Judges of 
this Court, as staled above, w'ere of opinion 
that the provision that the Magistrate 
after having first recorded the grounds of 
his belief” is mandatory and not direc troy, 
and if the Judicial Committee were of opinion 
that it was merely directory, their 
I^ordships would not have held that tne 
Magistrate not having complied with the 
preliminary condition could not defend 
his action under the Arms Act. In this 
connection I may refer to the case of 
(8) 16 Ind. Cas. 501^39 I.. A. 163; 39 C. 933^ 
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Sh'^nkar Baksh v. Bulmnt Singh (9), 
where in laying down that although reasons 
should be recorded by the Juage under 
section 626 of the Code of Civil Procedure 
whsn granting an application for review, 
their absence is not a ground for special 
leave to appeal, I/)rd Hobhouse observed : 
“It is rather a direction to the Juage 
how to act when he has decided to grant 
the application than a condition of 
granting it.” In darkens cane (8) on 
the other hand, the Judicial Com- 
mittee were oi opinion that the recoroing 
of reasons is a preliminary condition. Ihese 
tw'o cases illustrate the ground of distinction 
between the two classes of cases. 

It is said that it would make no difier- 
ence to the person for whose arrest the war- 
rant Is Issued, whether the reasons were 
or were not stated in the record. But 
woula It have made any ciiuerence 
to person whose house was searened 
\Carke s case (S’)], whether the grounds 
of belief of the Magistrate were ox 
were not first recorded l>efore the 
search was made. Then again, how 
would the absence of a seal on a warraut 
(otherwise good) affect the per.son to be 
arrested ? But it was held in Mahajan 
Sheikh \ . Emperor (lo) that under section 
75 the afiixing of the seal of the Court is 
essential to the validity of a warrant, that 
an arrest nuder a warrant duly signed, 
but not sealed is, therefore, illegal, and 
that a conviction under section 225B of 
the Penal Code is bad in law. 

The learned Advocate-General has re- 
ferred to certaia passages from Maxwell 
on the Inter},uetation of Statutes, 6 th 
Eflition. At page 664 it is stated, 

” Ibe usual provision in the Commission 
ot the Peace that no Justice named in it 
shall be capable of acting or authorised to 
Qct unless he shall have taken the oaths 
requirea by law, w'ouJd lend to intolerable 
inconvenience aid injustice if it were 
imperative, auo struck with invalidity every 
act of an unqtualified justice. If his acts 
were held void, it was pointed out by the 
King’s Bench all persons who acted in the 
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executioa of a wan ant issued by him, 
would act without authority ; a constable 
who arrested, and a gaoler who received 
the arrested person, under it, would be 
trespassers. ^Resistance to them would be 
lawful ; everything done by them would be 
unlawful ; c.nd a constab’e, and the persons 
aiding him might become amenable even 
to a chiTge of murder, for acting under 
an authority which they reasonably con- 
sidered themselves bound to obey, and 
of the invalidity of which they were wholly 
ignorant." But the omission to take oath 
by a Justice does not stand on the same 
footing as an omission to comply with the 
provisions of a St .tute enacted on grounds 
of public policy — as some sort of guarantee 
that the Court should carefully con- 
sider the circumstance which is involved 
in writing out the reasons for issuing a 
process affecting the liberty ot a person. 

Another passage is cited from page 650, 
wh ch runs as follows: ‘ When a public 
dutj’’ is imposed, and the Statute requires 
that it shall be performed in a certain 
manner or witl iu a certain time or under 
other specified conditions, such prescrip- 
tions may well be regarded as intended to 
be directory only in cases when injustice 
or inconvenience to others who have no 
control over those exercising the duty 
would result, if such requirements were 
essential and imperativ^e." 

The question of iuconveuieiice and in- 
justice will be considered later, but I may 
heie refer to a passage from the book 
(page 657): '‘The same imperative effect 
seems, in general, presumed to be intend- 
ed even where the observance of the form- 
alities is not a condition exacted from the 
party seeking the benefit given by the 
vStcitute, but a duty imposed on a Court 
or public ofificer in the exeT^.isr of the power 
conferred on him ; when no general inconven- 
ience or injustice calls for a different 
construction. The 5 Eli 2 C 23 requiring 
that the writ De Contumacy Caprendo 
shall be brought into the Queen's Bench 
and there opened in the presence of the 
Judges, the omission of this apparently 
idle ceremony uas deemed fatal to the 
validity of an arrest made in pursuance 
of the writ, though it had been enrolled 
in tile Crown Office. An enactment whkh 
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provided that every warrant issued by t 
Court should be under its seal, was equally 
imperative, and not only was a com- 
mitment u..der an unsealed warrant inv^alid, 
but th- person who had obtained it without 
taking care that the Court performed 
its duty of sealing it vs as liable in damage 
to the person arrested under it This was 
hard on the former, but it WdS es^e^-tial 
for the latter that the warrant should be 
duly authenticated." 

As pointed out by I/otd Campbell, E- C.^ 
in the case of the Liverpool Borough Bank 
V, Turntr (5). "No universal rule can 
be laid down for the cor. str notion of Statutes, 
as to whether mandatory enactments shall 
be considered directory only or obligatory 
with an implied nullification for disobedience. 
It is the duty of Courts of Justice to try 
to get at the real intention of the Legislature 
by carefully attending to the whole scope 
of the Statute to be construed." 

It is contended that if a warrant wbk;h 
fe, on the face of it, valid, is to be treated 
as unlawful because of the omission to re- 
cord reasons for iss uing it, it may result 
in serious consequences to the person 
exeenting the warrant who may have no 
means of knowledge ol such omission. 
But the question of inconvenience or conse- 
quences should be considered not only 
with reference to the person executing 
the process, but also with reference to the 
person who is to be affected by the process 
and for whose benefit the provision is 
made. A warrant may be issued for the 
arrest of a respectable pur da nashin lady, 
and if the provision for recording reasons 
is made on grounds of public policy with 
the object of insuring deliberation on the 
part of the Magistrate so that he may apply 
his miud to, and take into considerawn 
all the circumstances of, the case, the 
observance of the condition precedent laid 
down by the Statute before issuing the 
process should not be held to be directory 
merely because inconvenience may other- 
wise result to the person executing it. 
If the process is unlawful, can it be held 
to be lawful merely because the person 
executing it may have no means of knowing 
the defect in the process where it affecti 
the liberty of the person affected by the 
process ? The consequence of taking 
such a view would bt to deprive the penes 
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tot whose benefit the salutary provision 
is made by the Legislature. In cases affect- 
ing the liberty of the subject there is weighty 
euthority for holding, that even in matters 
of form, every form and every step in the 
process be followed with extreme pre- 
cision. See Dale's case (ii). 

The learned Advocate-^neral referred 
to two Full Bench decisions under sec- 
tion 145 of the Criminal Procedure Code, 
viz, — Sukh Lai Sheikh v. Tara Chand {12), 
and Khosh Mahomed Sirkar v. Naztr Maho- 
med (13). The first dealt with the question 
whether the omission to publish a notice 
under section 145 ( 3 ) of the Code of Crimi- 
nal Procedure at some conspicuous place 
at ox near the subject of dispute is an illegali- 
ty which deprives the Magistrate of his 
Jurisdiction. It was held that the omission 
did not affect the jwisdiction of the Magis- 
trate, that the provision was merely direc- 
tory and not a condition precedent. In 
the second case it was held tlwt an initiatory 
order under section 145 was not detective 
because it was not self-contained and did 
not state in express terms the grounds 
upon which the Magistrate was satisfied 
that a dispute likely to cause a breach 
of the peace existed ^ when such grounds 
appeared in the Police report on which 
the order was founded and to which it made 
reference in express terms. These cases, 
therefore, do not help the appellant. 

Reference was al^ made to some passages 
from Mayne's Criminal Law where the 
learned author deals with the ques- 
tion of resistance to processes of the Court 
with reference ‘ to Eiit;Hsh authorities. 
But, as pointed out by Buckland, J., In 
the referring order, the procedure in this 
country is governed by the Code of 
Criminal Procedure, and it is to that 
Code alone that one must refer for matters 
for which it provides. It is to be noted 
that in this reference we are not con- 
cerned with the legality or otherwise of 
the manner in which the warrant was 
executed which may involve the applica- 


(II) (1881) 6 a B. D. 3^6 at p. 4631 50 L. J. 
B.*34: 43 L.^.7^9. 

(la) 83 C* 68j a C. L. J. 3411 9 C. W. N. 1046* 
2 m L. J. 618. 

(is) 33 C, 3S«I « J. 9 C.W. N, 10651 
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tion of section 99 of the Indian Penal 
Code. 

The only reported decision of this Court 
under section 90 of the Criminal Procedure 
is that of Sukheswar Phukan v. Emperor 
(2), in which the Court held the omission 
to record the reasons in writing rendered 
the warrant illegal. A similar view was 
taken in In re Karuthan Amhalam (3), 
where it was held that the recording 
of reasons is a necessary preliminary to the 
exercise of the jurisdiction. In the Allah* 
abad Court Mahar Singh v. Emperor 
(14), ( 5 okul Prasad, J., did not follow 
Sukheswar Phukan' s case (2) on the 
ground that section 537, Criminal Procedure 
Code, had not been referred to in that case. 
But, as pointed out by Buckland, J., in 
the referring order, section 537 has no 
application to a case like the present, 
Sukheswar Phukan' s case (2) has 
been followed in the Punjab Chief Court 
[see Bel-a Singh v. Emperor (X5)l, 

For all these reasons, 1 regret lam un- 
able to agree with the view taken by the 
learned Chief Justice, and I would answer 
the question referred in the negative. 

Rinnardson, J.— The question referred 
is— “ If a Court under section 90 , Criminal 
Procedure Code, issues a warrant for the 
arrest of any person as therein specified 
but does not first record its reasons in writ- 
ing, has the warrant so issued any legal 
force and effect I 


I will not agai.i read section 90. It 
is sufficient to observe that the two clauses 
(«) and (h) are ir the alternative. Pro- 
vision is made for the issue of a warrant 
against a witness in two contingencies, 
(I) under clause^ («), in the first instance, 
no summons having been issued, if the Court 
sees reason to believe that a summons 
will not be obeyed, and (II) under clause 
(6), as a remedial measure, if the witness 
has already failed to appear in answer 
to a summons duly served. The Code 
.says that in either of these contiogenefes 
the Court may, after recording its reasons 
in writing, issue a warrant. 

A form of warrant for use under section 
90, will be founnd in Schedule V of the Ctode 


(14) 59 lad. Cas. 4151 18 A. L. J. 1149* 22 Cr, 
L. J. III. 
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(Form No. Vn). This form with ktters 
substituted for most of the blauks is as 
follows 

** Whereas complaint has been made 
before me that < 4 . B. of 2 has committed 
the otfence of N and it appears likely that 

D can give evidence concerning the 
said complaint : and whereas I have good 
and sufficient reason to believe that he 
will not attend as a witness on the hearing 
of the said complaint unless compelled 
to do so ; 

“ This is to authorise and require 
you to arrest the said C, D and on (a day 
to be stated) to bring him before this 
Court, to be examined touching the ohence 
complamed of. 

Given under my hand and the seal 
of the Court, this (date to be stated). 
Signature. 

It will be observed that the form is 
so framed as to be applicable in either 
of the contingencies above-mentioned. 


As to the signature, under section 75 
of the Code every warrant of arrest issued 
by a Court under the Code must be in writ- 
ing signed by the Presiding Officer and 
bear the seal of the Court A warrant 
10 signed and sealed ^ email s.in force until 
It is cancelled by the Court which issued 
or until it is executed. 

Further, section 80 of the Code provides 
hat ** the Police Officer or other person 
executing a warrant of arrest shall notify 
he substance thereof to the person to be 
irrested, and, if so required, shall show him 
he warrant. " 

As to the forms in Schedule V, it Is laid 
iown ^enernlly in section 555 of the Code, 
shat subject to certain powers confeiteo 
m the High Courts ** the forms set forth 
n the Fith Schedule, wit|i such variations 
tS the circums^nces of each case require, 
■ay be used for the respective purposes 
herein meatioaed, and a used shall be 
ufficient.*' 


Lastlv, as to the word writing " which 
cctirs in sections 75 a3a4 90 under sec- 
.3 153 ) of the Geneial Gaases Act 
X of i»m * Unless t^ere is anything 
q^Oimant in the subject or ooatext^ 
aessioiis referring to « wiUng * shalli be 
qnstmed as intludia^ teffr^ces aihil- 

ng, Hthogmthjr, phoW*#!® ® 


modes of representing or re-producbg wards 
in e visible form." 

Regard being had to the meaning so 
given of the term " writing " ft has been 
contended that when in a particular case 
the Presiding Officer of a Court, for instance 
a Magistrate, signs a warrant in the statu- 
tory form stating that he has good and 
sufficient reason to bePeve that the witness 
C Z> will not attend unless compelled to 
do £0, t^ Magistrate has sufficiently com- 
plied with requirements of section 90 as 
to recording his reasons in wriring More 
the issue of the warrant. The warrant 
of course is not issued until after the 2ila- 
gistrate has signed it 

The case, however, has been argued 
before us on the footing which I adopt, 
that the mere signature by the Magis- 
trate of a stereotyped form is not a suffi- 
cient compliance with section 90. Mr. 
Mukherjee who has been good enough to 
appear at our request as amicus curies to 
present the case for the respondent, urged 
that the reasons contemplated by the 
I.egi^ature shoidd or must show that the 
Magistrate h-s applied his mind to the facts 
of the particular case and should or must 
show whether the Magistrate is aetbg 
under clause (a) or under clause (b) ot the 
section. Ibat argument is material not 
only on the question whether the warrant 
Is itself a sufficient compliance w^^ the 
section but on the terther question with 
which I am about to deal. I will only 
say now that I do not think the legMat re 
could have intended that the Magistrate 
should lecord bis reasons at any length. 
It may be a matter of urgency the warrant 
should be issued with all pos^Ie despatch. 
The witness may be intending to kave 
the jurisdiction. His tra^ or his sUb 
may be about to start, and time waite 
for ao man, while be is setihig out imons 
at length. 

On the footiiig hdicaled, that soflia 
record of the Magistrate^ reasons is re- 
quired apart from the warrant, the main 
controversy is whether the words after 
seoording his reasons in wriihig " are 
inaiidatofy or diidctofy. The terms are 
Munhiar end useful In^li JS. imttcM 
if Cmmiy Imion 
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Js reported to have said : Now It seems 
to me that the truth lies rather between 
the two, and that there is no such exact 
division of sections in Acts of Parliament 
Into those that are directory and those 
that are imperative as is ordinarily as- 
sumed to be a categorical decision 
which exhausts every possible class 
of section. You must look at each h.ct 
of Parliament and at each section to see 
exactly what it means. No other rule 
of construction of Acts of Parliament 
that I know of is of much use, except to 
try and ftnd out as best yon can \Yhat 
the ^ct of Parliament means, and that 
is not a rule of construction at all. 

In other words, it may not always be 
possible to bring a statutory enactment 
of the kind now in question wholly under 
the category “ mandatory " or wholly under 
the category directory. In the present 
case I hesitate to say that the material 
words of section 90 are “ mandatory 
and obligatory at one pole or “ directory 
and permissive at the opposite pole. 

If tile law requires a recor i of the Magis- 
trate's reasons and the attention of the 
Magistrate is drawn to the law, it is not 
fo him to decide whether he will lecord 
his reasons or not. He is bo nd to 
make the record. He has no choice in 
the matter. Nor can neglect on the M..- 
gistrate's ppt of such a duty be regarded 
as immaterial or a matter of ro substance^ 
to be Ifehtly passed over. The superior 
Courts have no di^ensing power. 

Accordingly,, it might be no answer to 
an application by a witness under arrest 
pr In custody for a direction of the nature 
of a habeas eorf>us, that the provision re- 
quiring the Magistrate to record his reasons 
was merely directory. So, too, puttin, 
aside the Judicial Qf&cers Protection Act 
fXVni of iBso) such a plea might be of 
no avail to a Magistrate against whom a 
suit was brought for damages for unlaw- 
ful arrest or false imprisonment. 

On the other hand, if inadvertently 
o Wilfully, the Magistrate omits to record 
bis reasons, I am not prepared to say that 
chi warrant in the han& of a Police c.fficer, 
d^ugh, the lace of It, a perfectly valid 
weiront, is wholly void, lasoed without 
u Isdictioa, nothiiig more than a piece 
<1 waste |!«ptr, so that the Bailee OSeeri 


if he attempts to execute it, may be re 
sisted by force, possibly injured the mor( 
severely the more he tries to do what h( 
thinks it his duty, and may in additioi 
be amenable for trespass or assauH 
and battery. If such were the law, th< 
Police officer, if anyoii.e could be foun< 
to be a Police Officer, would no doubi 
have to make the best of it. But tin 
consequences at least justify a doubt whe 
her such is the law. And if the polic> 
of the law be in question, we have not yd 
reached an age when the services of 1 oli:» 
Officers are no longer requisite, and it t 
not in the public iiiterest that men of sell 
respe t, common prudence, and comi on 
se^ se should be deterred from undertaking 
Police duties. 

If the execution of the warrant might 
be lawfully resisted, not only if it turned 
out that the Magistrate had not recorded 
his reasons but also as Mr. Mukherjec 
suggested if it turned out that he had 
not recorded Lis reasons si^fficiently, the 
CO seque ces would be still more serious. 
Mr. Mukherjee was driven to make the 
suggestion to meet the point that the 
statement of the reasons in the wan ant 
was a sufficient compliance with section 
90. And if the record of the reasons is 
essential to the jurisdiction it is hardly 
possible to stop short of saying that juiis- 
di tion also depends on the reasons being 
s fficiently recorded. Under such a con- 
struction of the law, resistance would be 
countenanced to an extent subversive 
of the power conferred on Magistiatei 
to compel the attendance of recalcitrant 
witnesses. Recalcitrant witnesses would 
be encoura ed to risk conti iiig in their 
recalcitrance and the position of Police 
Officers wolud be still more intolerable. 

What I have said, as it appears to me, 
furnishes an answer to the argument found- 
ed on the observation of their Lordships 
In one of the concluding paragraphs of their 
Judgment in the case of C v. Brojendra 
Kishore Roy (8). There the respondent 
had brought a suit claiming damages for 
trespass on the allegation that Mr. Clarke, 
then hlstxi t Magistrate of Mymensingh, 
had i ll egal ly searched his CutcLery. Under 
secti^25 of the Indian Arms Act. 1878 
a ^ristrate ^‘h&vffig first recorded the 
g|0tmds of bis bsUsf * msy canss a scaljah 
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to be made of premises in which he believes 
that arms are stored for some tinlawfnl 
purpose. Mr. Clarke had caused the plain - 
tiS’s ^'utcheryto be searched for arms by 
the Police in his presence and under his 
personal dire tion. Nothing incriminating 
had been found. At page 176* of t e iCj ort 
their lyordships s'id “thf.t they were 
disposed to agree with the majority of tbc 
Cjii.t of App at (iu Lidia) that Mr. Clarke 
not I laviiu; complied wiiiitle prtlimii ary 
condition prescribed by tbe Arms Act 
cannot defend his action under that Statute.” 
In saying that, their Lordships were deal- 
ing with a suit against tbe Magistrate and 
not vvitu s e . a as the j rc^eut. 

In order to determine whether section 
90 i . mandatory or directory for the pur- 
pose no ' material, the section must be 
read with the other provisions of the Code 
relating to warrants, including the form 
in Schedule V and the provision in sec- 
555* .To read section 90 does not, 
in my opinion, lead to the result for wlich 
Mukherjee in bis very able and con- 
cise address contended. 

The Code of Criminal iTocednre confers 
powers on Coerls (incloaing Magistrates) 
for the purposes of the general administra- 
tion of criminol justice. In connectiou 
with the exercise by Magistrates of their 
general jurisdiction, the Code, inter alia, 
confers powers on Magistrates to issue 
warrants of arrest and one of the classes 
of warrants are warrants for the arrest 
of witnesses which may be issued under 
section 90. A» a safeguard, introduced, 
no doubt, for the protection of witnesses, 
the law requires that the Magistrate should 
record his reasons before exercising this 
particular power. The object xnay be to 
ensure due deliberation on the part of the 
Magistrate or the object may be to give 
the witness after his arrest the opportunity 
of acquainting himself with the Magis- 
trate's reasons and possibly of removing 
the Magistrate's belief that he would not 
have attended in obedience to a summons. 
Fossibly the Legislature had both these 
objects in view. Bat wh<?tever the object 
of Legislature may lie, and however, import- 
aot it miy be tiiat a Magistrate who desires 
to inspire con^dence m bis administration 
of Jt's^ce s^iould (pompty wi^h the requife- 
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ments of the Code ard follow strictly the 
piocedure therein indicated, in my opinion 
the omission of the Magistrate to record 
his reasons will not invalkale the war- 
rant in the hands of the Police Officer. 

I can find nothing in the Coae inconsist- 
ent with the reasonable view or principle 
that when a Magistrate, having general 
jurisdiction over the subject-matter or the 
case pending before him, issues a warrant 
in a statutory form, as to which the Code 
itself provides that, if used, it shall be 
sufficient, the warrant is a valid warrant 
ana neither the Police Officer to whom 
the warrant is delivered lor execution 
nor the witness whose arrest is ordered, 
noi his friends are at liberty to treat it as 

invalifl. At that stage it must be assi med 

that the Magistrate has dont his duty. 

The conclusion, therefore, at which I 
arrive is th.3t where, as in this case, a war- 
rant is issued in the statutory iorm the 
omission of the Magistrate to record his 
reasons (apart from the statement in the 
warrant) does not go to the Magistrate's 
ji risdiction to the extent of making the 
warrant null and void in the hands of the 
Police Officer or deprive him of the anthority 
to execute it. I difer, therefore, with 
respect, from the learned Judges who decid* 
ed the case of Sukheswar Phukan v. Emperor 
('-<{). Those learned Judges had not the 
benefit of any argument for the Crown 
or of the close examination to which the 
provisions of the Code have Ixien subjected 
on the present occasion. 

On the authority of Mayne (Criminal 
Law of India, 2nd Edition, pp. 439 and 
440), I apprehend that the view I take 
is consistent with English Law on thia 
topic. It is sufficient, ” sa3^ the learn* 
ed author, “ if the process itself be legal 
in the frame of it, and issue in the ordinary 
course of justice from a Court of person 
having jurisdiction in the case.’* fie 
Continues, “ No error or irregularity in 
the previous proceeding will affect it or 
excuse the party killing the officer in the 
execution of it from the gvili of murder. ” 
If, therefore, in the present case, thfe Police 
Officer had b<^h killed In attempting to arrest 
the witness, it seems that under the English 
Iaw his assailants woi ld have been gtfUty 
of murder ard the attempt to arrest vfould 
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feducing the crime to man-slai’ghter. Fur- 
ther on, the learned author adds, “So, 
although the cause be not expressed Vvith 
sufficient particularity, the officer is justi- 
fied if enough appear to show that the 
Magistrate had jurisdiction over the sub- 
ject-matter. This must, however, be 
understood of a warrant containing all the 
essential requisites of one • . . 

The warrant before us fulfils the coiuii- 
tions thus laid down. It was issued in 
proper form, with all the requisites and 
marks of a valid warrant by a Magistrate 
having general jurisdiction over the sub- 
ject-matter or the case which \vas pending 
before liim. 

An examination of the Code has led 
me to the view that resistance to such 
a warrant is unlawful and, in my opinion, 
that view is in accord with the interests 
of justice at large and of accused per- 
sons as well as complainants in criminal 
cases. 

It may be said that if a Magistrate stops 
to record his reasons, he may not issue 
the warrant at all. But if a remedy be 
required for such neglect of duty on the 
part of Magistrates, it must be sought 
in other directions, for instance, in the 
provision of a penalty or in some amend- 
ment of the Judicial Officers Protection 
Act. The law, as I understand it, furnishes 
no excuse for resistance to the warrant. 

the present case must, of course, be 
distinguished from cases where the 
warrant, on the face of it, is defective in 
form or where the Police Officer does not 
follow the procedure laid down for him. 
If the warrant is not signed and sealed 
in the prescribed manner or if the Police 
Officer does not notify the substance of it 
to the person to be arrested, obviously 
different considerations may arise. 

In the course of the argument, mention 
was maae of two cases in which their lord- 
ships of the Privy Council held that words 
requiring reasons to be stated by the Court 
In connection with a step taken in the pro- 
cess of a cause wem not mndatory. 

OAe of those cases thek tofdships dealt 
vfith ^ provi^on in the Civil Procedure 
of iSj9, eoff^pondtiig with o. 


Mundul V. Colkcior oj 24'-Pergunnahs 
(17). The other case related to a provi- 
sion in the Code of 1882, which has now 
been omitted : Shankar Baksh v. Bulwant 
Spngh (9). In those cases, however, no 
question of the liberty of the subject was 
involved and there is a general agreement 
that the question whether a particular 
enactment is mandatory or directory depends 
little, if at ail, on the form of the woros 
but rather on the whole scope of the Statu 
to be construed * Howard v. Bodingion (4). 
Craies* Statutory haw, 2nd Eaition, p. 
251. On the other haua, it seems to me 
that, generally speaking, a requirement that 
reasons should recorcied will rather be 
directory in its nature than mandatory. 
If the jurisdiction depends on reasons 
being recorded, it would seem, as alreaa> 
stated, that it must also depena or reasons 
being sufficiently recorded and probably 
it would not be the intention of the Legis- 
lature to make a requirement as to which 
so much doubt might arise, a concition 
precedent to the exercise of the jirisdic- 
tion. 

Some reference was made to the obser- 
vation of Brett, L. J., in Dale*s case (ii). 
With great deference, the actual decision 
in that case seems to me to have carried 
the law to an extreme point, but, so far as 
I may, I will adopt for the present purpose 
every word which the learned Lord Justice 
uses in the passage referred to and will 
only add that he was not dealing with 
resistance to a warrant in proper form 
issued by a Court having jursisdiction ov’er 
the subject-matter and delivered to a Police 
Officer to execute. 

Before concluding, I desire to say that 
I agree with the learned Judges who made 
this Reference that the question at isste 
is not in any view of it governed by sec- 
tion 99 of the Penal Code. If the warrant 
was an invalid warrant issued without 
jurisdiction, the act of the Police Officer 
in attempting to make the arrest cannot 
properly be described as “ an act not strict- 
ly justifiable by law. ** It was a wholly 
unauthorised act. On the other hand, 
ft in the hanas of the Police Officer ttie 


tt'j) 11 M. 1. A.^343 At P' 3«il 7 W. ^ 

tfi I asth. p. c, J, ^ 8 tel it Ct It 

•0 iU Sil, 


P. c. 



VoIi75l 

BMPBROR V. NAITYA OOPAI, ROiT. 
warrant was a valid warrant, there is no 
occasion for recourse to section 99. 

vSimilarly, as regards tiie second clause 
of section 141 of the Penal Cocie, if the view 
I take is right, the warrant was a legal 
process " wdthin the meaning of that clause. 

With these obseivations, I concur in the 
answer to the question referred, jnoposed 
by the learned Chief Justice. 

Buokland, J. — l argree that the ques- 
tion referred should be answered in the 
affirm itive for the reasons given in the 
judgments of my learned brethern in support 
of that conclusion, in addition tc those 
■which 1 have already expressed. 

Panton, J. — I agree with mv Lord the 
Chief Justice. 

K. S. D. Acquittal set aside. 

Case fema^ided. 


CALCUTTA HIGH COURT. 

Criminal Reference No. 74 of 1922. 

December 15, 1922. 

Present: — Mr. Justice C. C. Ghose and 
Mr. Justice Chotzner. 
EMPEROR— PROSECUTOR 
versus 

NRITYA GOPAL ROY and others 
—Accused. 

Criminal Procedure Code {Act V of 1898), 
S, 307 — Judge disagreeing with Jury — Reference 
<^High Court, when may interfere. 

The High Court will interfere on a reference 
under section 307 of the Criminal Procedure 
Code only when it is satisfied that the verdict 
of the Jury is so manifestly wrong that it ought 
to be set aside, [p. 147, col. 2.] 

Queen Y. Sham Bagdi, 13 B. E. R. App. 19I 20 
W. R. Cr. 73, Emperor v. Surnamoyee BiSwas, 
21 Ind. Cas. 900; 41 C- 6215 4 Cr. E. J. 660, fol- 
lowed. 

Criminal Reference by tie Sessions 
Judge, Plooghly. 

Babu Manm%tha Nath Mukherjee, (with 
him Babus Narendra Krishna Bose and 
Amullyadhan Mukherjee), for the Accus- 
ed. 

Babu Sures Chandra Taluqdar, for the 
Complainant. 

Mr. Orr, Deputy Legal Remembrancer, 
for the Crown. 

JUDGMBNT.— Tills is a Reference under 
the provisions of section 307 of the Cri- 
minal Procedure Code by the learned Ses- 
sions Judge of Hoog'bly with reference 
to the case of ten accused persons, now 
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before us, who, along with eight others, 
were tried before a Jury. With regard 
to the latter, the verdict of the Jury 
has been accepted by the learned Sessions 
Judge. The accused persons were tried 
on charges under sections 147, 304, read 
with sections 149, 325, read with section 
34, and section 148 of the Indian Penal Code. 
The learned Sessions Judge, disagreed 
with the verdict of the Jury with re- 
ference to the ten accused persons before 
us and has, under the provisions of section 
307, referred the case of the ten accused 
persons to this Court for its orders. 

The facts have been very fully and 
exhaustively set out in the learned 
Sessions Judge’s charge to the Jury, and 
also in the Letter of Reference to 
this Court, and, therefore, it will not be 
necessary for us to repeat the same 
in detail, Briefiy stated, it appears that 
there is a person of the name of Nritya 
Gopal Roy in village Sachanari in the 
District of Hooghly, and within the juris- 
diction of the Arambagh Police Station. 
He is apparently a person of consider- 
able wealth and influence in the village 
but he is given to dissolute habits, and it 
is stated that, some time before the date of 
the occurrence, he brought a prostitute of 
the name of Kallidasi to the village and 
housed her near the houses of respectable 
villagers. These latter remonstrated with 
Nritya Gopal and, for sometime past, 
there has been considerable tension of feel- 
ing between Nritya Gopal and his adherents 
on the one side and the people who were 
opposed to him in the village. Pro- 
ceedings under section 107 of the Code of 
Criminal Prccedure was started by both 
loarties against their respective adversaries 
and there has been, as stated above, consider- 
able friction between the two parties owing 
to this and other reasons. It is alleged 
that on the ist Baisak last, cotrsponding 
to 14th April 1922, Nritya Gopal, ac- 
companied by his some of his adherents, 
came to the house of one of his opponents 
named Siirendra Sarkar. There a person 
of the name of Safulla Thakur, who was a 
Brahmin by caste, was sitting at that time 
in the baitakkhana of his master and 
Bbikkabhai Surendta Sarkar. Nritya Gopal 
with two of the accused, Rakhal and Nogen 
came and began to taunt Safulla. Safulla 
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remonstrated with the party but to no 
effect and thereupon, it is alleged, Nritya 
Gopal gave orders to his men to attack 
afulla. It is alleged that under the orders 
ni Nritya Gopal, accused No. 7, Narode 
Adak gave Saf ulla a lathi blow. Saf ulla was 
severely wounded and was carried to a 
sugarca le field where he was further struck 
several times by means of lathis at the 
instance of Nritya Gopal ai d some of his 
adherents. Meanwhile, two of the servants 
of Surendra Sarkar, named Nibaran Bagdi 
and Sarada Bagdi, who were sitting in the 
haitakkhana of Surendra when Safulla 
was attacked, came to the rescue of Safulla. 
Tiieir intrusion was resented by Nrit3"a 
Gopal’s men and the accused Rakhal, 
it is alleged, speared N. bar an in the abdo- 
men and the accused , Nogen Adak speared 
Sarada. At or about this time the assault 
on Safulla had proceeded so far that he lost 
his consciousness, and thereafter, it is 
alleged, Safulla was carried to Nrit^^a 
Gopal^s house. Safulla’s clothes had been 
smeared with blood and it was thought 
necessary that his clothes should be changed. 
This was accordingly cone in Nntya Gopahs 
house. He was thereafter taken to the 
liiuse of the accused Rakhal where he was 
kept for some considerable time. After- 
wards, he was carried to the house of 
certain persons who have been described in 
thisrefere ce as “Tellies” and at this last 
place one of the “Tellies,” a person of the 
. nameof SubodhDey, was severely assault- 
ed by the rioters. Safulla thereafter was 
carried to' the s iddjr door of Surendra 
Sarkar and was left there. The two per- 
sons who had been struck by means 
of spears Nibaran and Sarada, died shortly 
after. As regards Safulla, he recovered 
after lapse of a considerable time from 
the effects of the wounds which had been 
inflicted on him. News of this assault 
wa^ taken to the Police Station which is 
at a distance of 12 miles from the scene 
of the occurrence, by one of the Tellies, 
namely, a person called Kamikha Dey, 
He apparently was not, at the time when 
he started for the Police Station, fully ac- 
quainted with all that had happened. H's 
inforniat on has been commented upon as 
not being exhaustive and sufii ie ,tly ful 
of theinc dents spoken to later on, b' tiie 
prosecution witnesses. Investigation was 


commenced by the Police Officers on tl e 
following day. Nibaran ai d Sarada 
aied shortly therealter. Dimng the 
Course of the Police investigation it was 
found that the accused persons, and other 
persons belonging to .their camp, had 
all left the village and the Police Oflicers 
had consideiable difficulty in tracing tl em 
out and in collecting information as regards 
the occurrence. The evidence as against 
the accused persons has been divided by 
the learned Sessions Judge in his charge to 
the Jur^g and also in his Better of Reference 
to this Court, under four heads — the first 
head being tie assault on Safulla at tJie 
house of Suieu Sarkar, the second part 
of the case being coi.cerned with the inci- 
dents which had happened when Safulla 
was eairied to the sugai cane field and thence 
to the house of Niilya Goiral and tlieiLce 
to the house of Rakhal. The thud pait 
of the case 1 elated to the incidents which 
took place at the house of the Tellies, 
and the fourth part of the case related 
to the incidents which took place when 
Safulla was carried to the SudUar door 
of his master. 

With reference to the first part of the 
case there are two witnesses who speak to it, 
namely, Sa tilla and the witness Brojonath. 
With reference to the second part of the 
case, no^ less than seven wtnesses speak 
to the same but with r el ere nee to the first 
two of the seven witnesses who speak to the 
second part of the case the lean.ed Judge 
has ver 3^ fairly pui before the Jury ar.d also 
in the Letter of Reference, circrmistances 
indicatii.g, in his opinion, that these two 
witnesses, namely Chandy Char an Be 
and Babu Ram De. were not witnesses on 
whose testimony implicit reliance could 
be placed. He has, however, discussed 
fully the evidence of the five remaining 
witnesses. 

W.th reference to the tlrrd i^art of the 
case, there are two witnesses, namely, 
Subodh Char an 1)63% being the person 
who was beaten at the house of the 
Tellies, and Chandy Char an De, one of 
the witnesses whose testimony has not 
been accepted by the leari'ed Judge. 

As regards the fourth part of the case, 
there is the eviceuce of Safulla who had 
regained his conciousness by the time 
when he was taken from the house of 
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RakHal to the saldar doot of Sarendra 
Sirkar, in adlitio i to the evldeace of the 
wti^^s Ni. 23 J o^endi'a Dul .y and the 
w.tnass Raihi ui, who is described as 
one of the mistresses of Nritya. The 
learned Sess’oab Judge has in his charge to 
the J ury, as well as in his Letter of Reference 
to th's C)urt, pointed out certain circum- 
stances wh'ch in his op'ivon went to show 
that the defence theory which was to be 
gati^recl from the cross-examination is 
onewich camot be be ieved. Tnere is, 
in our opiiiion, considerable force in what 
the learned Judge has said wTh reference 
to the unreliab.lity of the case set np by 
the defence in the Court below. We have 
exam lied such pirtions of the evidence 
as were relied upon by the accused in the 
C)urt below as proving their innocence 
ill th's case with some degree of care and 
we have also listened with attention to what 
ha; been irged by Mr, Mukherjee in sup- 
p )rt of the theory that the case of the pro- 
secution 's one which cannot be relied 
upin. N)win this case nearly all the wit- 
nesses of the prosecution were partisan 
w’tiesses. Tais is a fact which has no doubt 
been referred to in the learned Sessions 
Julie's charge to the Jury, and also in his 
Letter of Reference to this Court. For 
sometime past, criminal proceedings were 
peil 15 oetAree 1 the pieties, someof wh'ch 
were started by one faction and some by 
the ot ler faet'oi. Mr. Makierjee has 
d^veltuoii th’s fact for the pu^p )se of show- 
ing that the Jury were entitled to take 
into CO i 5 ideration the nature of the case 
for the prosecution and the character 
of the w'tnesses. 1 1 other wwds the Jury 
were eititled to co is der whether there 
was 3 u^ lie. it motive 0:1 the part of the 
iVltnesses fot prosecution to so depose 
as t ) bring home to the accused their guilt 
in th's case. Mr. Mukherjee has also called 
our atteitioii to the fact that, not only 
111 the Jury bring in a uiadmous verdict 
of not gudty withreference to the eighteen 
persois, but that vv'th reierence to eight 
of such persons the verd’ct of the Jury 
has been accepted by the learned Sessions 
Julge inaicating thereby that, at any rate, 
the evidence with reference to the eight 
aciujcJ pcrsois as regards whom the 
verdict of the Jury has been accepted 
b/ t! ic learned Sessions Judge was, in 


opinion of the learned Judge, not of such 
a nature that it could be relied upon. 
Mr. Mukherjee has further argued that if 
the learned Judge was of opinion that 
with reference to the eight accused the 
prosecution evidence could not be 
safely acted upon, there is consider- 
able room for the contention that 
with reference to the remaining ten 
accused persons the same standard 
of judgment should be applied to the evi- 
dence as regards them. In other words; 
it is urged that it is not enough to show 
that this Court, if it had tried the case as 
a Court of original jurisdiction, would 
upon the evidence on the record come 
to a conclusion other than the conclusion 
at which the Jury have come but that it 
must be shown by this Court before it 
sets aside the verdict of the Jury on a 
reference under section 307 of the Code 
of Criminal Procedure that the verdict 
of the Jury with reference to the ten per- 
sons whose case has been referred to this 
Court is so manifestly wrong that it 
must be set aside by this Court. We have 
come to the conclusion on consideration 
of the whole case that the defence theory 
is one which cannot be accepted, but 
our dut es under section 307 do not end by 
merely finding that the defence story is 
one which cannot be accepted. We have 
to fiid out for ourselves whether on the 
evidence such as appea s on the record 
it was possible for the Jury to take the view 
which they have taken in this case with 
reference to the ten accused persons whose 
case has been referred to us. Putting it 
brefly, it amounts to this, namely, whether 
the Jury were entitled to di count 
the evidence which had been given by 
the prosecution witnesses because of the 
fact that the witnesses who have come 
and deposed on the side of the prosecution 
are witnesses who are admittedly adherents 
of a party opposed to that of the accused. 
In the second place, the fact that nearly 
all the witnesses had been at sometime 
or other, concerned ,in criminal cases 
it her started by them or started against 
them is a circumstance so important that 
the Jury can hardly be.blamedif they took 
that into their consideration and. came 
to the conclusion that the evidence on 
the side of the prosecution was one which 
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they Could not accept. In the third, place, 
if the evidence with reference to the eight 
accused could not be relied upon, could 
it be said with certainty and safety that 
the evidence, with reference to the ten 
accused, give.i by the same persons who 
^poke to the culpability of the eight accus- 
ed with reference to whom the learned 
Sess ons Judge has accepted the verdict 
of the Jury, is of such a character after 
making ali allownaces as regards the par- 
tisan character of the witnesses and the 
motive of the witnesses, as to induce us 
to hold affirmatively that the verdict of 
the Jury in this case_ with reference to 
the ten accused whose cases are now before 
us, is manifestly wrong ? On a very careful 
and anxious consideration of the case, 
we have come to the conclusion that we 
could not say that that evidence is of such 
a character that the verdict of the Jury 
is manifestly wrong. There can be no 
doubt whatsoever that an occurrence such 
as has been described above did take 
place. But these are not circumstances 
which would entitle us to hold on considera- 
tion of the evidence on the record that 
the prosecution evidence must necessarily 
be believed. . We have come to the conclu- 
sion that we cannot accept this Reference 
and that the accused persons must be 
discharged. 

Oar attention has been drawn by Mr. 
Mukherjee to a series of cases decided 
under the provisions of section 307 of the 
Code ol Criminal Procedure, laying down 
principles which ought to guide this Court 
when it is called upon to exercise its powers 
under section 307. The case which has 
always been rereited to in this connection 
is the well known case ot Queen v. Sham 
Btgdi (r), if we respectfully may, we en- 
dorse and emphasise what has been laid 
down in that case and also the principles 
laid down in the case of Emperor v. 
Surmmoyee Biswas (2). 

The ba 1 bonds of the accused are dis- 
charged. 

\'K. S. D. &W. C. A. 

Accuse discharged, 

’ (1) 13 B. h. R. App. I9r 20 W.R. Cr. 73. 
i(R) 21 Itid'. Cas* 9001 C. 6211 14 Cr. L. J, 660. 




ALLAHABAD HIGH COURT. 

Civil, Revision No. i op 19??. 

March 19, 1923. 

Present: — l\ir. Justice Rafique. 

PEARY I.AL AND OTHERvS— 
Applicants 
versus 

EMPEROR— Opposite Party. 

Criminal Procedure Code {Act V 0/1898), s. 
476 — Order directing prosecution based on inad- 
missible evidence, legality of — Discretion of Court, 
exercise of. 

An order under section 476 of the Criminal 
Procedure Code directing the prosecution of a 
person for forgery should not he made on the haf>is 
of a piece of evidence which is inadmissible ai d 
which cannot be legally regarded as evidence 
at all, especially when there is positive legal evi- 
dence against it. [p, 149, col. 2.] 

The power conferrd by section 476 of the Cri 
minal Procedure Code on Courts should be 
exercised with great caution and care and with 
due regard to the evidence on which the order 
is sought to be based, [p. 1^,0, col. I.] 

Civil levi-ion j g: ine-t f.n cnir of tie 
Dhtrct. Judge, Meerut, dated the 2 let 
of December 1922. 

Mr. C. Ross Alston, for the Appellants. 

Messrs. G. P, Boys and L M. Banerje^, 
for the Respondent. 

JUDGMENT.— This is an application 
in revision frem an order passed by the 
learned District Judge cf Meerut, under 
section 476 of the Code of Criminal Proce- 
dure. directing the prosecu tic n of the three 
applicants or the charge of perjury. It 
appears that one Rohtagi Mai died cn the 
15th Apiil 1922 possessed of considerable 
moveable and immoi eable proi)erty . On the 
T9th April 1922 an application under Act 
XTX of 1841 was made by the opposite 
party to the Court of the District Judge 
for the making cf an inventory* of the 
ejects of the deceased and the appointment 
of a Curator. It was stated in the applica- 
tion that the three applicants before this 
Court were servants of the deceased and 
were nnlawftUy in possession of the effects 
of the deceased and there was danger cf 
the waste and the disappearance of the said 
effect. On the application under Act XIX 
of 1841 the learned District Judge 
passed an order appointing the Nazir of 
his Court to go to the house of the^ deeased 
and make an inventory. During ^ the 
making cf the inventory a box containing 
documentii purporting to belong to th« 
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deceased was produced before the N zir 
aod a paper purporting to be the last Uill 
and testament of Rohtagi Mai was discover- 
ed dated the 5th March 1921. During the 
pendency of the application under Act XIX 
of 18^1 Peary Ival, Bashi 1 /al and Kanhah a 
Lai who are the applicants before this Court 
went to the Revenue Co art and asked 
for mutation of names in their favour. 
The opposite party resisted the applica- 
tion for mutation but the Revenue Couit 
allox^ed the mutation of names to be effected 
In fa vGur of Peary Lai and two others. 
The application under Act XIX of 1841 
was made before Mr. Collister. Before 
the disposal of that application Mr, Collister 
was transferred and Mr. Ntave succeeded 
him. Before passing final orders on the 
application Mr. Neave made an order on the 
2 1st December 1922 directing the prosecu- 
tion of Peary Lai, Bashi i*al and Kanhaiya 
Lai on the charge of forgery under section 
471, Indian Ptnal Code. The next day 
i,e., 22nd November 1922, the application 
of the opposite party for making an inven- 
tory of the goods of the deceased and the 
appointment of a Curator was rejected by 
the learned District Judge. The applicants 
before this Court whose prosecution has been 
directed challenge the order against them 
on the ground that it is illegal or at least 
tainted with material irregularity . Por the 
Opposite party the contention is that there 
fs no illegality or material irregularity in 
the order of the learned District Junge 
dated the sist December 1922, and, therefore, 
the present application is not maitita in- 
able. 

I have examined the record and carefully 
studied the order of the learned District 
Judge which forms the subject cf the 
present application for ^ revision. I am 
of opinion that the order is illegal for the 
reasons to be mentioned presently. The 
application is, therefore, entertainable under 
section 115 of the Code of Civil Procedure, 
The order of 21st November 1923 is based 
upon the evidence of Sagar Mai and 
6n the report of one Mr. Brewster 
who is said to be an expert attached to 
the Government of India for the examina- 
tion of handwritings. The learned Dis- 
trict Judge says in his order that Sagar 
Mai has deposed that he never attested 
the Wih of Rohtagi Mai, On a reference 


to the statement of Sagar Mai I find that 
in his cross-examination he distinctly 
stated that he had attested the Will of 
Rohtagi Mai. The only basis of the order 
inder revision is, therefore, the report of 
Mr. Brewster. It is contended on behalf 
of the applicants that the report of l^lr. 
Brewster who never came into the witness- 
box and whose report is not supported 
even by an affidavit is inadmissible in evi- 
dence and should not have formed the basis 
of the order of the learned District Judge 
d'rectmg the prosecution of the applicants 
on such a serious charge as that of forgery. 
On the other hand, the contention oi the 
learned Counsel for the opposite party is 
that, in a proceeding under section 476 
of the Code of Criminal Procedure, a Judge 
or a Magistrate is not bound to base his 
sanction for the prosecution for an offence 
under the Indian Penal Code brought to his 
notice on evidence admissible according to 
law. The jurisdiction of the Judge or the 
Magistrate is unfettered and he can take 
into consideration the evidence which, strict- 
ly speaking, would not be admissible t»nder 
the law. A reference in connection with 
this argument is made to paragraph 596 
of the Commentary^ of the Code of Criminal 
Procedure, edited by a learned Counsel of this 
Court, namely, Mr. G. P. Boys. I have read 
the paragraph wdth great interest and I 
find that the opinion is advanced there 
that a Presiding Officer of a Court under sec* 
tion 476 of the Code of Criminal Procedure 
is entitled to base his sanction on evidence 
which is not strictly admissible according 
to law. It may be that if sanction is granted 
on the basis of some evidence which is ad- 
missible under the law and other evidence 
which, strictly speaking, may not be ad- 
missible under the law the contention for 
the opposite party may perhaps be valid. 
But where a sanction is given on a piece 
of evidence that can in no circumstances 
be called legal evidence and especially when, 
as in the present case, there is positive 
legal evidence against it, I mean that of 
Sagar Mai, I am strcngly of opinion that 
such a sanction should never have been 
granted and should not be upheld by this 
Court. The direction to prosecute a person 
on a charge of forgery is a very serious matter 
to the person concerned. It is true that 
if he is innocent he will get off but be tee 
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a right to say that before he is sent to take 
his trial on such a serions charge as that oi 
forgery the Presiding Officer who grants 
the sanction should have so me tiling 
before him which according to law 
can be described as evidence. In the 
present case not only is the report of hlr. 
Brewster to the District Judge inadmissi- 
ble bot there is positiv’e legal evidence 
that contradicts it. Moreover, I find that 
the learned Judge was not himself sure 
whether the Will produced before him was 
genuine or not. All that he says in his 
order is that the Will in question is probably 
a forgery and it appears likely that an 
offence has been committed under section 
d7i, Indian Penal Code, by the three appli- 
cants. If the contention for the opposite 
party is correct that the law of this country 
gives a very wide discretion and power 
to Presiding Officers to grant sanction under 
section 476, Criminal Procedure Code, there 
is much more the reason that that power 
should be exercised with great caution 
and care and with due regard to the evidence 
upon which the sanction is based. I pro- 
nounce no opinion as to the character of 
the Will in question. It may be genuine or 
it may not be genuine but I am of opinion 
that the sanction granted against the 
three applicants for their prosecution under 
section 471, Indian Penal Code, cannot be 
sustained for a moment. I, therefore, allow 
the application and cancel the order direct- 
ing the prosecution of the three applicants 
on the charge of forgery under section 471, 
Indian Penal Code. Ihe bail-bond taken 
from the applicants will be discharged. 

K, Appheation allowed* 


CALCUTTA KIGH COURT. 

Criminal Revision Iso. 259 of 1923. 

April 24, 1923. 

Present: — Mr. Justice C. C. Ghose and 
Mr. Justice Cuming. 

dwigendra narain bagchi - 

Petitioner 

versus 

EMPEROR— Opposite Party. 

Criminal Procedure Code {Act V of 1898), 
s. 205 — Permission to accused to appear hy Pleader 
revoked — Power of Magistrate — Discretion, how 
to be exercised* 

The power conferred on a Magistrate under 
section 205 of the Criminal Procedure Code of 
exempting a person from personal appearance 
is discretionary, and where a Magistrate, in 
exerc ise of this discretion, permits a perse n to 
appear by a Pleader, the concession so extended 
ought not to be revoked, [p. 131, col. 2.] 

Criminal revision against an order of 
the Sub-Divisional l^gistrate, Meher- 
pur, dated the 28th February 1923. 

Babus Dasarathi Sanyal, Amarendra 
Nath Bose, Hiralal Chukerhutti, Lalit Mchun 
Sanyal and Joti Nath Ghose, ior the 
Petitioner. 

Mr. Orr, for the Crown. 

JUDGMENT. — This is a Rule calling 
upon the District Magistrate of Nadia 
to show cause why the proceedings insti-. 
tilted against the p^titjoner under the 
provisions of the Income Tax Act, 
1922, should not be quashed on the ground 
that the said proceedings had not been 
instituted under proper sanct on, as the 
Distr ct Magistrate and Collector is not 
the Assistant Commissioner of Income 
Tax in respect of assessment of incomes 
exceeding Rs. 20,000 and, secondly, why 
the order of the Trying Magistrate dated 
the 28th February 1923 revoking the 
concession of appearing by a Pleader 
under section 205 of the Code of Criminal 
Procedure should not be set aside. 

As regards the first ground, Mr. Dasa* 
rathi Sanyal, who appears on behalf of 
the petitioners, states that he does not wish 
to press the same. The Rule will, therefore 
stand discharged so far as the first ground 
is concerned. 

; As regards the second ground, the 
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facts are as follows : — The petitioner be» 
fore us was served with a notice on the 12th 
December 1922, by the Sub-Divisional 
Officer of Meherpur, in his capacity 
as an Income Tax Officer, re qniiing the 
petitioner to submit a retrrn of his income 
within seven days. The petitioner, it 
appears, thereupon raised a question as 
to whether his separate income should or 
should not be included in the total income 
of the undivided joint Hindu family 
of which he was a member. Certain 
correspondence ensued between the peti- 
tioner and the said Sub-Divisional Officer 
in his cnpac ty as an Income Tax Officer 
and, eventually, on the nth February 
1923, the aub-Divisional Officer 
applied to the District Magistrate in the 
latter’s capacity as an Assistant Commis- 
sioner of Income Tax for sanction to pro- 
secute the petitioner under section 51 (c) 
of the Income Tax Act, for having failed 
without reasonable cause or excuse to 
furnish in due time a return which had 
been called for from him under section 
22 of the Act. 

The District Magistrate of Nadia granted 
sanction for prosecution of the petitioner 
on the 15th bebrnary 1923. On the rbth 
February 1973, the Sub-Divisional Officer 
in his capacity as an Income Tax Officer 
purporteti to make a report to himself as 
the Sub-Divisional Magistrate, with a re- 
quest for issue of a process against the 
petitioner anci on the same date the 
Sub-Divisional Officer took cognizance of 
the case and summoned the petitioner to 
appear before him on the 26th February 
1923; on the 27tii February 1923 
the petitioner appeared l^efore the 
Sub-Divisional Officer through a Pleader 
and prayed for exemption from per- 
son.d attendance and for permission to 
appear through a Pleader. ’I'lis prayer 
was granted by the Sub-D visional Officer 
and on the case being put up ^before him 
on the 28th February 1923, the Sub-Divi- 
sional Officer took the statement of the 
Pleader, wherein it was stated that the 
petitioner was not legally bound to submit 
a return and that the learned Sub-Divi- 
sional Officer had no jurisaiction to try 
the petitioner. Thereupon the Sub- 
Divisional Officer recorded the following, 
order in the order7sheet (the peti- 
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tioner) further objects to tiiul by me. I 
have no objection to give the accused 
option to have the case tried elsewhere , but 
lam afraid his attitude shows that he is 
bent on delaying the ends of justice any- 
how. I cannot quash the proceedings at 
this stage on the objection taken by the 
accused without entering into the merits 
of the case. Before, however, writing up 
to the District Magistrate for transfer ■ 
of the case from my file, I must enforce 
the attendance ol the acci sed, so I re-' 
voke the concession granted under section 
205 (2) of the Code cf Criminal Procedure 
and order the issue of warrant against 
him with bail of Rs. 200; fixed 6th Match 
1923.” 

This order of the Sub-Divisional Officer 
is challenged by the petitioner on the ground 
that the discretion vested in the Sub- 
Divisional Officer under section 205 cf the 
Code ol Criminal Procedure was exercised 
wrongly and unfairly, having regard to 
the facts appearing on the record, 
have gone through the record and while 
we are reluctant to say anything which 
may have the efiect of limiting the dis- 
cretion given to Magistrates under section 
205 of the^ Cede of Criminal Procedure, 
we think, in the circumstances of this 
particular case, the Sub-Divisional Officer 
would have been well advised if he had 
not revoked the concession which he had 
previously extended to the petitioner 
of allowing him tc appear by a Plercle^. 
We think it was wholly ’ -nnecessary to order 
the issue of a warrant against the peti- 
tioner and in that view vi the matter we 
must set aside the orjer of the Sub-Divi- 
sional Officer, requiring the personal 
attendance of the accused before him. 

We gather from the record that the case 
against the petitioner will come on for^ trial 
before a Magistrate other than the Srb- 
Divisicnal Officer. We desire to observe 
that the craer that we have just made 
whl not be understood to limit in any way 
the discretion vested, under section 205 
of the Code of Criminal Procedure in the 
Magistrate before whom the case will even- 
tually come on for trial. 

The Rule, therefore, is made absolute 
in the manner indicated above on the 
second ground, 

K, s, i>, w, c. A, Ruk • 
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PBSHAWAR 7UDICIALCOMMISSICK EE’S 
COURT. 

CRlMlNAt AppEAI. No. 157 OP 1923* 
September 12, 1923. 

Present: — Mr, Pipon, J. C. 

MOTI RAM— Convict—- Appkuant 
versus 

EMPEROR— RESPOKbent. 

Confession — Retracted confession ^ value of — Pav 
Hculars necessary to be established — Shy witness, 
statement of^ whether can he transferred to Sessions 
record — Evidence Act {I 0/1872), s, 154. 

It cannot be laid down as an absolute rule of 
law that a confession made and subsequently 
retracted by a prisoner cannot be accepted as 
ev deuce of his guilt without independent 
carroboratiye evidence, [p. 153, col. 2.J 

A Court must not regard the confession of an 
accused person in the same light as an admis- 
sion made by parties in civil litigation, [p. 154. 
col. 1.3 

What has to be seen in the case of a con* 
fession is (1) whether the same was made 
volimtarily, i.e,, whether the disqualifying 
conditions given in section 24 of the Evi- 
dence Act were absent, and (2) whether, if so, 
the confession is true as tested by the circum- 
stances in which it was made, its internal evi* 
deuce of truth and its consistency with other 
evidence. It cannot be laid downlliat independ- 
ent evidence in the sense of evidence corroborat- 
ing the details of the crime itself is obligatory, 
(p. 154, col. I .] 

A statement of a witness made before the 
Committing Magistrate cannot be transferred to 
the Sessions Record simply on the ground that 
the witness was “shy and speechless." [p. 155. 
col. I.] 

Section 154 of the Evidence Act gives a very 
wide discretion to the Courts and the proper 
course in such a case is to give permission to toe 
prosecution to ask the witness a leading question 
and then to read out the evidence before the 
Corn! tting Magistrate and so obtain an admission 
or a denial of Its truth, [p. 155, col. a.] 

Appeal from an order of co .eviction 
recorded by the Sessions Judge, Derajat, 
dated the 29th of August 1923, 

Mr, Saadudiin Kkan, K. B., for the 
Appellant. 

Mehta ManealSaln, for the Crown. 

JUD0MBNT. — The appellant Moti Ram, 
aged about 25, of B, I. Khan City, has 
been convicted of the murder of his wife, 
Mman^mat Gelibai, aged about 22, and 
has been sentenced to death subject to 
the confirniation of this Court. 

The deceased woman was Mil ed, at some 
time which cannot be exactly asceittinid, 
on the 1st of December 1921. At the 
tii% the mairiafe fe§tivit?e^ of the son 


of the acciised*s brother Bansi Ram were 
in progress ia the house of the latter. 
The bride was a resident of the distant 
village of Chaudhwan in the Kulachi 
Tahsil, and the marriage procession wts 
to proceed there in the eveniLg. The 
accused Moti Ram and his wife fad three 
small children, a daughter, Musammat 
Totibai, aged about 6, ana two sons, one 
of about 3 years old and one ot 4 or 5 
months. Some relatives of the deceased 
woman heard the infant crying in Moti 
Ram's house and found the outer door 
locked on the outside. They could get no 
answer and had the door broken open. 
In the house they discovered the cead 
body of Musammat Gelibci lying in a 
pool of blood. Tne body was co\ ered 
with the most appalling wounds. Ti.ere 
appear to have been r.o less than 28 
injuries, all of a horrible description. 

There were 8 wounds on the front of 
the body; one penetrated the liver, another 
the stomach, and another the lung. There 
were 6 wounds on the Kck, one ol which 
had penetrated into the abdomen. There 
were 9 wounf^'s on the right arm and 5 on 
the left. Tie face v\is cut ah over. 
There was a wo^nd on the neck which 
cat the larynx and appeared to have been 
caused by no less than seven shshes. 
The V gij a had a lacerated woui d which 
extended to the buttock and penetrated 
the rectum. This appears to have been 
caused after death. A rope had also teen 
tied tightly round the neck partly Lside 
the wound. The medical witness thought 
that this was probably tied after death, 

A report was made at tie Police 
Station at 7 p. m, the same evenii g 
by Hukam Chand, brother of the accused 
Moti Ram. In this report, which has now 
been proved in evidence, Hukam Chard 
gave no motive for the murder and denied 
any personal knowledge of the circum* 
stances. He simply stated that he heard 
from people that it was ^ti Ram who 
had killed his wife. Tf e Police investigated 
the case, but Mot» Ram was not to be 
found, A record of tvidence was made 
under section 512, Crim nal Procedure 
Code Nolhing was 1 card of Moti Ram 
for nearly a year and a brlf. At 9 A, M. 
on the 29th (i 1923 he w* Iked into 
the p, I. Khan Police Station a»d gave 
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himself up. At lo p. m. the same 
evening he made a full confession before 
a First Class Magistrate which has been 
proved in evidence by the latter. In 
Couit, however, he retracted this con- 
fession and said that it had been extorted 
from him by pressure from the Police, 
and that he was intoxicated at the time 
when it was made. The story told by the 
accused in this confession was as follows. 
Moti Ram on the day in question was 
preparing to join the md.rriage procession 
of his nephew which was destined for 
Chaudhwan. He changed his clothes and 
began to pump up his bicycle. He had a 
lot of piece goods in his house and told 
his wife, Musammoi Gelitai, that she must 
remain in the house at night with the 
children. His wife protested and said 
that she was afraid to be left alone and 
wanted to go to her parents* house. The 
accused replied that, as she had the 
children with her and as there were other 
residents in the street, there was nothing 
to fear. The accused, owing to the 
marriage festivities, was drink at the 
time and was enraged by the cons^tant 
refusal of Lis wife to accede to his 
wishes. He took a knife out of his pocket 
and stabbed her in the stomach. He 
stabbed her a second time in the stomach, 
and sfce fell down. He then lost all 
control of himself and cannot say how 
many wounds he inflicted. After the 
Woman was dead he locked tl e outer door 
of the house and went away. He hired 
a vehicle ana drove to Darya Kh.an 
Railway Station and proceeded to Sukkur. 
He then described his \ariovs wanderitgs 
up to the time of his re-appeararce. 
Eventually he said that he learnt that 
two of his children 1 ad f.ied and also 
that debts had accumulated against him. 
He concluded '*now my property may be 
sold up and my creditors paid ofl, and I 
may be hanged.** He mentioned also 
that he had left the broken knife in his 
house. This, as a matter of fact, was not 
discovered there. 

In retracting this confession the accused 
said that he had returned because he was 
hardly pressed by his creditors, but that 
he knew that he was charged. For this 
reason he went direct to the Police Station, 
as he kgew that if went to bis friends^ 


he would get them into trouble. He 
protested that, if he had been guilty of 
the murder, he never would have given 
himself up and, as described above, he 
declared that he had been forced by the 
Police to make the confession, and that 
he was drunk when it was made. 

The case for the accused has been ably 
argued on this appeal. His Counsel 
contends that there is no other evidence 
against the accused upon the lecord except 
the retracted confession; that this con- 
fession lacks the essential condition of 
being corroborated by inaepei:dent evi- 
dence; that it contains improbabilities^ 
and that it was made under pressure. 

The law regarding the attitude which 
Courts should adopt towards a retrixted 
Confession is not really in doubt. Some 
early rulings of the Madras High Court 
laid down a somewhat inelastic rule that 
a retractefJ confession must be supported 
by i Side pendent reliable evidence corro- 
borating it in material particulars. That 
Court, however, has since followed other 
High Courts in holdij:g that it cannot be 
laid down as an absolute rule of law that 
a confession made and subsequently 
retracted by a prisoner cannot be accept- 
ed as evidence of his guilt without in- 
dependent corroborative evidence. As 
remarked by the learned Commentators, 
Woodroffe and Amir Ali upon the Euw of 
Evidence in British India, *‘The weight to 
be given to such a confession must dtpend 
upon the circumstances under which the 
confession w^s originally^ given and the 
circumstances under which it was retracted, 
including the reasons given by the prisoner 
for his retraction . The credibilit} of such a 
confession is in each case a matter to be 
dec ded by the Court according to the 
circumstances of each paiticu.ar case, 
and if the Court is of or ini on that 
such a confession is true, the Court 
is boUud to act, so far as the person 
making it is concerned, upon such 
belief. The use to he made of such 
a confession is a matter of prudence 
rather than of law.*' It is quite clear 
iudeed tl at there is no statutory tar 
to the conviction of an accused person 
upon a retracted Confession, hut the 
reason for caution in thi^ resp^.ct is 
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pbvious. The principle lias to be em- 
p Id sized that a Co art must not regard 
the confession of ^n accused person in 
the same light as an admission- made 
by parties in civil Itigntion. In the 
latter, an admission made by a party 
to the suit absolves the Com! from 
further necessity of testing its truth. 
A edmin cl trial, on the uti.er hand, is 
not a contest of pleadings bet.veen 
obj^oiing parties, and a Criminal Court 
cannot escipe from the obligation to 
ascertain the actual facts. The necessit}^ 
of treating a contession with caution 
is due to the known fdct th . t innocent 
persons will occasionally accuse themselves 
of a crime eitacr under pressure, or 
purely for the sake of notoriety. The 
latter feature is probably not common 
in InUa, but has been proved to exist 
in England. Now, a retracted cemfession 
may be validly impugned on the ground 
that the very fact of its retraction 
shows (i) that it was net made volun- 
tarily, (2) that it is not true. But the 
exclusion of an involuntary or extorted 
confession does not only rest upon an 
inference of its untruth. Jt may be 
inadmissible even if true. The exclusion 
of such a confession may conflict with the 
Court’s duty of ascertaining the truth, 
but this is simply because condder..tions 
of general public p licy are more im- 
portant than the obligation to ascertain 
the facts of a particular case. The 
legislature has disallowed the extortion 
of confessions in any circumstances even 
from guilty persons. "What has to be 
seen, therefore, is (i) whether the con- 
fession was made voluntarily, i. e., whether 
the disqualifying conditions given in 
section 24 of the Evidence Act aie 
absent, and (2) whether, if so, the con- 
fession is true, as tested by the circum- 
stances in which it was made, its internal 
evidence of truth, and its consistency 
with ether evidence. It cannot be laid 
down that independent evidence, in the 
s^nseof evidence corroborating the details 
of the crime itself, is obligatory. In 
other words, we have the simple and 
self evident proposition that the Court 
must satisfy itseli of the .truth of the 
confession and not merely accept it because 
it has bm actually made. . 


The first question to be decided, 
thereto ie, i& whether the Confe.'^sion 
wa^ made voluntarily. A presumption 
of its voluntariness arises under section 
80 of the Ev idence Act from the Official 
Recuid made by the Magistrate. The 
Mag strate had entered the following 
note at tie conclusion of his pioceed- 
iiigs: — "The accused was set arated liom 
the Police. He was unfettered and fear 
cf the Police was removed from his 
mind. He was made to understand all 
the good and bad features o*^ his con- 
fession in every respect, and subsequent:! y 
the confession wa*? recorded. As against 
this, the learned Counsel for the appellant 
points out that the accused w. s in 
Police custody for about 13 houis befoie 
the co.'iession was recoited, that there 
was reason for this dela} except 
the theory of pressure, an l th t an 
inference must be diawn from the fact 
that the confession w. s rscoiciid in 
the Magistiate’s own house at :o o*c^ock 
at night. It Would appear that a lar^e 
crowd of persons had collected on he.*i- 
ing of the accused's surrendei, i nd 
that the Police did not wish to allow 
communication with him. I do i.ot 
think that thh- cm be called an un- 
justifiable proceeding. That the ; tcused 
was driitk ut the time is highly un- 
likely, especially after he had been 
in Police custody for so many 1 ours, 
and there is 1 othing iu the confession 
itself which wnranis such an t^ssumption. 
The Magistrate wlo recorded the con- 
fession is in experienced First Class 
Magistrate who has given very definite 
evitience in Court on the subject. He 
states that he warned the accused that 
the statement would be used in evidence 
agaii St him, end that the accused said 
he was making the statenect willingly, 
and should be punished as he bud 
committed the crime. He also verified 
the fact that the handcuffs of the 
accused were removed and the Police 
Sent away when the confession was 
made. Tt is qcite cle* r that the Magis- 
trate took every possible precaution to 
s.itisfy himself that the confession was 
perfectly voluutaiy. It is, ag In, argrtied 
that a man w^ould not give liimself up 
to the certainty of conviction, and the 
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learned Couniel objects to the Sessions 
J nd^e hiving used tiie wjrd ''surrender'* 
aad thereby prejudging the isSiie fiS to 
whether the accused, on atrivel at the 
Bjlice Station, intended to confess. It 
is also pointed out that the accused 
had other motives for relurnii.g home, 
namely, the fact that his pioperty was 
being sold up by his creditois. As 
against these argu meats, I must apree 
with the Public Prosecutor's contention 
that there are innumerable precedents foi a 
guilty man snrrenderi- g himself even with 
the certainty of convictioa. Both the 
two 3 ouag sons of the acciistd died 
duriig his abscuce, and tlie accused cuuU 
ha*^ ly escape from the horror of 
re lizi g that he had lost all th .t made 
life worth livi g. I can see n.^thing in 
the least improbable in his having fuU).d 
life i isupportoUe wlie i loitured by re- 
morse and by family and financial 
troubles. In fact this is exictly the 
attitule to be hi erred from the con- 
duliig Words of his confession desciibed 
above. I must hold on this poii-t 
that the Confessioii was made Voluntarily 
aad without piessure, and thit its sub- 
sequmt retr.ction does not weaken it in 
this respect. 

The argument for the appellant con- 
tinues ti.at there is not the least valid 
evidence on the record to support the 
confession and thit it stands alone. I 
have alrcr.dv dealt with the jiroper 
method of dealing with a confession in 
this respect. The learned Couusel con- 
tends that such evident ce as has weighed 
with tlii Sessio .s Jad;e, as corroborating 
evidence, is inadmissible in evi< ence. 
For instance, the accused's daughter, 
Musammat Totibai aged, about 7 was 
described by the learned Sessions Judge 
as "shy and speechless" and in conse- 
quence he has simply transferred to the 
Sessions Record the statement which 
she hjs mode before the Committing 
Magistrate.^ It is argued that section 33 
of the Evidence A^t only covers cases 
where a witaeSs is dead, cannot be fouad, 
has become incapable of giving evidence, 
or cannot be summoned without undue 
expense, delay an I inconvenience. It 
does not,, he coileuds, cover the c-.se 
of a witness who is too shy to speak. 
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No doubt this objection is at least 
partly justified. The proper course 

would no doubt have been to give 
permission to the prosecution under 

sectiou 154 oi the Evidence Act 

to ask tie witness a lending qiestion 
and then to have read out the evidence 
ol the witness given befoie the Commit- 
ting M..gistrate and to have obtained an 
admission or a denial of its truth. A 
very wj:ie d’seretior is given to Courts 
by section 154, ^ud this discretion 
arises primarily jrom the possibilitv of a 
witness bjing hostile to the party 

] ro Pacing him. As t' e record at jresent 
st :nds. liowever, the evidence of Musam- 
mat Totib. i must be ruled out. The 
lean.ed Counsel Ihtn oljccls to tie 
treatment iu the Sessions Cciirt ol the 
evi le ce oi tvo other w t esses, Musan>mat 
Hondibai and Tikaioti. Ti,e> 

Were exunined by tie Police in the 
original investig.dion, but their statements 
were not recorded by a M. gistrate under 
section 512, Cri iiiml Procec ure Code. It 
is argued th.t statements made by them 
to the Pelice have not been merely 
used to test their veracity, but have been 
Substituted for stateme.-ts made in Corrt, 
I hardly think that it cau be said that 
their statements h.tVe been substituted, 
bit the objection is to this extent 
reason ‘He that we have really no right 
to read anything into their present 
statements which those statements co not 
contain, and that tne most that can be 
Suid in respev-t of any discrepancies which 
have come tu light, ^ is that these two 
Women possibly wished to screen the 
accused r t!ier than to give evidence 
which might tell against him. I do not 
myself think that their evidence is, in 
aay case, of any great importance. The 
levrned Counsel lays great stress upon 
the fact that the Sessions Judge has 
remarked in his judgment that "it was 
incumbent that evidence should be placed 
b-forethe Court showing that Mn^anmai 
Gelibai was seen at or about a certain 
hour; thit subsequent to that she was 
never seen alive, and that no one but 
the accused had access to her." It is 
Contended that the Sessions Judge has 
overlooked the fact that it was exactly 
this evidence which Is absent In the 
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present trial. The view taken in this 
argument, however, of the remark made 
by the Sessions Judge is not correct. 
The learned Jndge was not referriag to 
the present triil, but was giving the 
history of the proceedings taken before 
the accused's arrest. As I read the 
judgment, what he intended to lay stress 
upon was that, in the absence of the 
accused and of any confession, the 
Police inquiry was directed primarily to 
establish the facts mentioned above, and 
that it was for this reason that certain 
witnesses were examined at the time. 
It may be conceded that, if it were not 
for the accused’s own confession, the 
evidence against him would be me..gre 
bat I am entirely unable to accept the 
contention that there is no corroborative 
evidence upon the record. A most 
important point to be established is that 
the accused was present in the City when 
the murder was committed, and that he 
disappeared immediately afterwards. If 
he Was present at the time, the inference 
to be drawn from his disappearance and 
absence for a year and a half is 
particularly strong. We have the evidence 
of Musamm^t Ramalbai cl real y showing 
that the accused was present in the city 
when the mirriage festivities were taking 
place. She says now that she saw him 
leaving with the marriage procession, 
and it is argued for the accused that 
this must imply th'it he ^ did not leave 
immediately after the crime. It clearl> 
confirms the" fact, however, that he was 
present in the city. We have, again, 
the evidence of Musammai Ganeshibai, 
sister of the deceased, to the effect 
that the accused bad said he would 
take his wife to a " Jhandi " meeting. 
This is evidence that he was present at 
the time. We then have the report made 
to the Police by his brother Hukam 
Cbaud. That report is no direct evidence 
that ^ the accused committed the crime, 
but it is inconsistent with the theory 
that he was not present in the City at 
the time. There is then in corroboration 
of the confession the fact that although 
a year and a half has elapsed since the 
crime, it has never yet been suggested 
that any other person was resnonsible 
for it. It is almost impossible to 


conceive that, if the statements made by 
the accused in his confessioi* are entirely 
untrue, some other explan .tion of the 
murder would not luve come to light. 
We then have one piece of evidence 
which entirely corroborates a detal of 
tie accused’s confession, He srid thot 
after committing the murder, le locked 
t; e outside door of his house. We know 
from evidence on t e present record that 
tl e door was actually locked and ’ ad to 
be broken open. Here is, therefore, 
every leason to accept the confession iS 
CO robo ated both by independent evidence 
and by the whole circumstances in lidding 
the manner in which it wiS made, /.s 
regards the question of the accused’s 
' su’ render" it is, to my mind, perfectly 
clear that the accused walked into 
the Police Station with the intention 
of making a confession, and I am unable 
to see 1 ow there has been any unwarrant- 
ed assumption in this respect. 

A 1 uither argument put fo ward for the 
accused is, that the ir.otive fo the crime 
could not possibly be that which Is 
gicen in tie con^ess'on. The motPe 
allege 1 was a tri\ ial one, and does not 
explain why the wc man's body, when 
fo nd, was completel> naked. The 
inference drawn by the learned Sessio s 
Jadge that the accused really compelled 
his w fe to s’rip and killed her )n an 
access of drunken furs, because she 
refused, is challenged as unwarraited and 
as in direct conflict with the fact that she 
was acti ally stripped when killed. It is 
contended that the co fessio t can only 
be t ken as a whole, a d that, if one 
part of it is ruled out as untrue, the 
whole must be discredited. I have never 
been able to accept the extreme view 
which is sometimes put forward that a 
Court is not justified in holdngtlat a 
confession as a whole n ay be true, althoigh 
a particular detail is false, and this is 
specially the case when the detail in 
question refers only to the motive. It 
is of course perfectly true that a Court 
cannot pick out portions of different 
statements made by an accused person 
and piece them together so as to make a 
new stateme t. A case of this kind wrs 
recently cond<m ed by the present 
Court. But ttiere appears to me no ques- 
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tion of this having been done in the present 
case. There i- not any good reason to 
hold that the motive ^iven by the 
accused himstlf wiis not a true one. The 
most that can be said is that in his own 
interests and not in that of the prosecution 
it way be legitimate to doubt whether 
he had not received some provocation 
more severe than he asserted for himself. 
It is suggested by liis Counsel that, if the 
accused must be held tu have committed 
the crime, the explanation really lies in a 
sexual intrigue. It is argued that tie 
diso^very of the body completely naked 
is evidence of this, and that it is extremely 
probable that the accused found his wife tn 
^grante delicto with some other person. It 
is suggested that the Police investigation 
will show that an intrigue betw^een her 
and one Tulsidas was spoken of. I have 
examined the Police diaries in this 
respect, and I can only find that 
apparently some suggestion had been 
made to the Police that the deceas- 
ed and Tulsi Dis had an intrigue, but 
that it was not admitted by the relatives. 
It is, however, clear from that inquiry 
that the deceased and the accused 
had been for some time on extremely 
bad terms. He seems to have objected 
to her visiting any one outside his own 
house. Her visits to Tulsidas* house 
were also said to have been forbidden. 
Tulsidas is a relative. So far from the 
contention being borne out that tl e accused 
found his wife In flagranU delicio, there 
seems to me ever> thing to show that 
the accused was a man of very unusual 
temperament and had peculiar ideas as to 
his wife's Conduct. I can find nothing 
incompatible with his own explanation 
that he objected strongly to her refusal 
to remain in his own house while he was 
absent, and that, being drunk at the 
time, he started by slabbing her and 
then lost all control of himself and 
committed the horrible mutilations which 
are apparent from the medical evidence. 
I am unable to see that aiiy exception 
has been proved which w-ould reduce the 
crime from one of murder to culpable 
homicide. The of proving an excep- 
tion lies upon the accused. It is, no 
doubt, true, as argued by his Counsel, 
that there are many precedents in this 


is? 

Court, and there are possibly many in 
Courts of higher authoiity, that any 
thhig which would seriously disclose the 
existence of an exception trust be t^ken 
into account in the accused's frvour even 
if he has not pleaded it himself. This is 
specially essential where accused persons 
are badly advised in drawing up their 
defence and where there is a traditional 
tendency to deny even circumstar ces 
which might tell in their favour. At 
the same time, there is no justification 
for a Court merely assuming tie remote 
possibility of an exception when it has 
not been pleaded by the accused and 
when it is not supported by evidence 
upon t]ie record. It appears to me 
impossitde in this case that the accused 
could have found his wife in flagrante 
delicto. There is nothing to show how^ 
the paramour could have escaped. It 
is, again, extremely improbable that an 
incident of this kind w'ould not 
have come to light in a year and a 
half, and that it would not have been 
pleaded by the accused himself, when he 
gave himself up to justice or at least put 
forward by his relatives in extenuation. 
My own view is that it is impossible to 
escapefrom the conclusion that the horrible 
nature of the injuries is not unconnected 
with a debased form of desire. Such a 
perversion of sexual instinct is well 
known to Medical Science. I caunot, 
however, accept this theory as one which 
is proved, anl it is sufficient to soy that 
it is at least conclusively proved, to my 
mina, that the accused murdered his 
w’ife in a brutal manner on receiving 
from her the very slight provocation 
which he has himself asserted ?n his own 
confession. The Assessors unanimously 
lound tint the accused was guilty ot 
murder, and that this confession was 
true. lam unoble to accept the argument 
that their verdict was, In any’’ way, vitiated 
by the introduction of inadmissible 
evidence. 

Ttie plea that this is not a case for 
the infiiction of the death penalty rests 
upon the contention which I have dealt 
with above, that the crime was due 
ett least to the discovery of the victim’s 
infilelity, whether the provocation 
engendered was sudden or not. I am 
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ua.ible to sfe, however, any cxteiiUiiting 
circumstances, and the inur< cr cun onlv 
be describ?d as a bcsiid oi,e. On ti e 
above findings I nphuM tl e conviction 
ond the sentence of deaUi passed upon 
Moti R',m and dismiss his appeal. 


K. s. Appeal dismissed. 


NAQPUR JUDICIAL COMMISSIONER'S 
COURT. 

Criminai. Revision No. 26o-B of 1922. 
April 18, 1923. 

Preseml: — Mr. Kotval, A. J. C. 
RAMRAO GURAO -Aptocant 
versus 

EMPEROR— Opp jsite party. 

Penal Code {Act XLV of 1800), a'. 21 i — 

Complaint — No intention to <:et law in motion 
— Complainant, whether guilty. 

No ofieiice is committed under section 2 1 1 of the 
Penal Code, when there is no intention to .set the 
law in motion against anybody, [p. 159, col. i.] 

Ray an Kutti v. Emperor, 26 M, 640; 2 Weir 
704; I Weir 122 & 190 and Mathura Prasad v. 
Emperor, 42 Ind. Cas. 761; 39 A. 715; 15 A. L. 

.707; 18 Cr. Iv. J. 1017, referred to. 

One D. laid information before the Police that a 
theft had occurred at his house and that he sus- 
pected the applicant. Thereupon, the Police 
started their investigation, kept the appheant in 
custody and ill-treated him. The latter made 
an application praying that enquiry be 
conducted in the presence of the Magistrate. 
The Magistrate sent the application to 
the D strict Superintendent Police for report. 
After the report was received, notice was issued to 
the applicant to appear before the Magistrate when 
the Magistrate examined and cross-examined 
him at great length and directed the application 
to be taken on the file as a complaint under sec- 
tion 330 of the l*enal Code. Then having held 
*‘a preliminary enquiry" he dismissed the complaint 
under section 203 of the Criminal Procedure Code 
and taking proceedings under section 476 of that 
Cbde ordered the applicant to be prosecuted under 
section 21 1 of the Penal Code: 

Held, that the application in question was not 
a complaint within the meaning of the Criminal 
Procedure Code, no offenc^ was committed and 
the order of prosecution was bad, [p. 159* col, i.] 
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Revision of the order of the Magistrate, 
hirst Class, Ellichpiir, dated 21st Nv^vem- 
ber 1922. 

Mr. M. B. Niyogi, for the Applicant. 

Mr. G. P. Dick, for the Crown. 

JUDGMENT. — The Magistrate’s order 
begins with tl’e following statement: — 

“Oa October 6, 1922 one Ganpat, son 
of Ramji Mali, of Tuljapur^ laid a com- 
plaint before me to the effect that he was 
suspected of having committed the house- 
breaking that occurred some days pre- 
viously at the house of one Digambar Gurao 
of Tuljapur Gad hi and that during the in- 
vestigation the Head Constable, Assegaon, 
C.a dravya Constable. vSheocharan, Gunya 
Gurao and Baliram Patel of Tuljapur 
tortured and voluntarilj' caused hurt to 
him on the inght of Wednesday, Septem- 
ber 27, 1922, in order to extort a con- 
fession from him.” 

This is a statement for winch, it is admit 
ted, there is no basis on the record. The 
application filed on 0:tc_bcr 6, 1922 

stated that one Digambar Gurao had laid 
information before the Police on the 22nd 
September 1922 that a theft had occurred 
at his house and that he siisi:)ected the 
applicant. Thereupon the Head Constable 
came to enquire, kept the applicant in 
custody “Taba” and made enquires rom 
his wife and children. The Head Constable 
and Gtuiya Gurao ill-treated the applicant 
putting red ants on his head. The appli- 
cant could not bear the ill-treatment and has, 
therefore, come away. He was afraid of 
furtlier trouble. He, therefore, prayed 
that the enquiry be directed to be made in 
the presence of the officer and that it be 
ordered that the Police should not trouble 
him in any way. 

This application does not mention Chand- 
xayya. Constable vSheocharan or Baliram 
Patel at all, nor does it say that torture 
or hurt was caused on the 2;^h September 
1922. The application is not made in res- 
pect of any offence said to have been com- 
mitted and it does not ask for an enquiry 
into it. All tliat it wants done Ts that 
the enquiry into the alleged offence of theft 
should be made by the officer to whom the 
application was presented and not by 
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the Police. The application is written 
by a petition writer. If it was 
meant to be a complaint it would 
be addressed to a Magistrate, would 
mention the section under which the offence 
fell, would use the word 'accused’ for the 
persons charged and would call the appli- 
cant ‘complainant.’ The Magistrate liini- 
self when it was filed did not treat it as a 
Complaint of an offence. He did not examine 
the complainant at once but sent the appli- 
cation to the District Superintendent of 
Police for report. After the report was re- 
ceived the Magistrate endorsed an order 
on it Oil the 23rd October 1922 directing 
notice to issue to the applicant to appear 
before him on the 13th November 1922. 
On that day he examined and apparently 
cross-examined the applicant at great 
length and then directed the application 
to be taken on file as a complaint under 
section 330, Indian Penal Code. He then 
stated that he wanted to hold a preliminary 
enquiry and directed notices to issue to 
16 witnesses including two stated to be 
“ Head Constable concerned” and “one 
Constable also present at Gunya's house.” 
After having examined altogether 18 wit- 
nesses, including Gunya Gurao and some 
Pol cemen, and perused the Pohee diary 
the Magistrate wrote a brief order dis- 
missing the complaint imder section 203, 
Criminal Procedure Code. in which he did 
not refer to the witnesses or discuss their 
evidence. He then took proceedings under 
section 476, Criminl Procedure Code , ^igainst 
Gaupat and Ramrao (P. W. 14) a person 
said by the Police in their report to have 
been one of the persons who instigated 
Ganpat to file the application. Ganpat 
was ordered to be prosecuted tmder section 
211 and Ramrao under section 211, read 
with section 109 and section i93, Indian 
Penal Code. 

I am dear that no ofience tmder section 
211 has been committed as there was no 
intention to set the law in motion against 
anybody. There was neither an iixstitu- 
tion of any criminal proceedings against 
the Police or Gunya Gurao nor were these 
persons charged with having committed 
an offence: vide RayanKutH \. Emperor [i) 
and Mathura Prasad v. hmperor (2), 

(i) a6 M. 640 j 2 Weir 7041 i Weir 122 & 


159^ 

As regards the charge under section 193 
against Ramrao I consider no useful 
purpose will be served by a prosecution 
The statements saia to have been falsely 
made by him are not on material points, 
and are made in a proceeoing of which the 
validity appears to me to be doubtful. 
1 am doubtful if the Magistrate was right 
in takiig proceedings as upon a complaint 
oi an offence upon an appheation which was 
not meant to hie such. I am further doubt. ul 
if the conclusion ot the Magistrate that the 
complaint was lalse based as it is upon 
the eviaence of the very persons who were 
charged in the complaint— assuming there 
was one — can be supported. I, therefore, 
set aside tne oroer for the prosecution of 
the applicants, Gaupat and i^unao. 

K. s. D. Order set aside, 

(2) 42 Ind. Cas. 76 ij 39 A. 7151 15 A. L. J. 7671 
18 Cr. E. J. 1017. 


ALLAHABAD HIGH COURT. 

Criminal Revision No. 202 of 1923. 
June I, 1923. 

Present: — Mr. Justice Daniels. 

MAHADEO PRASAD and another 
—Applicants 
versus 

EMPEROR - O ppc) SITE Party . 

Penal Code (Act XLV of i860), s, 378 — 
Water when can be subject of theft — Criminal Pro-^ 
cedure Code ( Act V of 1898), s. 439 — Revision — 
Sentence, plea of, when can be urged. 

Water when conveyed in pipes and so reduced 
into possession can be the subject of theft, [p. 160, 
col. 1.3 

Ferens v. O' Brien, (1883) ii Q. B. D. 2li 52 Li 
J. M. C. 70; 31 W. R. 6431 15 Cox C. C. 332} 47 J. 
P. 472. In re Chockalingam Ptllay, 13 Ind. 
Cas. 819; (1912) M. W. N. 119; II M. L. T. 162J 
13 Cr. L. J. 131, followed. 

Emperor v. Sheikh Arif, 35 C. 437; 12 C. W, 
N. 534; 7 Cr. L. J. 367, referred to. 

Where a person takes a water connection from 
a Municipal water pipe into his house contrary to 
law and without the permission or knowledge of 
the Municipal Board, he is guilty of an offence 
under section 378 of the Penal Code. [0.160. cols 
1&2.] 

Where no plea on the question of the severety ol 
the sentence is urged before the Court of Appeal 
it cannot be taken in revision before the High 
Court. ,fp. 160, col. 2.] 

Crimic 1 revisiou against a i crdei* of the, 
Sessions Judge, Allahabad , dated the I2thi 
of December 1922. 

Mr. Sailamth Mukerji^ for the Applicant. 

Mr.i^. M * Icomson, (Assistant Government 
Advocate), for the Crown* 
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JUDGMENT.—- Tills revision raises the pay for it. It was held that, tinder the 
question whether water in Municipal pipes circumstances, he could be convicted of 
can be the subject of theft. The two ap- larceny at Common I/aw for taking this 
plicants, Mahadeo Prasad and Beni Prasad, water. 

are brothers and live in a house in Can- In the Calcutta case of Emperor v. Sheikh 
tonments, which belongs to Mahadeo Pra- Arif {2) it was held that water flowing 
sad. They employed their younger brother an open, though a i artificial, channel 
Mangru, who was a pipe-layer overseer could not be the subject of theft, and Per- 
in Military Works Service, to put a water ^ns v. O'Brien (i) was distinguished on the 
connection from the main watei pipe ground that in the latter case the water 

ii*to their house. This was done contrary confined in pipes ard thereby reduced 

to law without the permission of, andindeed into the possession of the Water Company 
without the knowledge of, the Cantonme/it which supplied it. 

Authority and the Municipal Board. The / > re Chockalingam PiUav (3) was 
tap being in the house no one has actually a case in which the water had been cut 
seen them taking water from it, but the off irom the natural source and conveyed 
Courts below were quite justified in in- through pipes, and thus reduced into eflec- 
ferring that they had not gone to the trouble tive possession. It was held both with 
and expe^-se of putcing in this connection reference to the English authority and to 

and their having it in their house for a the definition of theft contained in section 

month and a half without making use oi 378, Inoian Penal Code that it could be 
it and taking water irom it. Haa they the subject of theft, 
applied for permission to put in a tap in The present case is even stronger against 
accordance with the rules they could have the accused it asmuch as the water had 
got permission, but they would then have ^ot only been pumped, filtered and convej^- 
had to pay water rate which they were try- ed through pipes by the Municipal Board 
ing to escape paying by these surreptitious but was then, as I am informed at the 
proceedings. They might have been con- hearing, sold by the Municipal Board 
victed tmder the appropriate section to the Cantonniejit Authority, for supply 
of the Water Works Act or of the Muni ci- to persons ir Cantonments, at a price de- 
palities Act or Cantonment Code, but the pending on the amount of water supplied. 
Authorities considering the offence as a After considering the authorities I am 
serious one, preferred to charge them with of opinion that the v.ater in this case was 
theft of water under section 379. Indian in the possession of the Cantonment Au- 
Penal Code, and on this charge they thority and that the accused's act in tak- 
have been convicted and sentenced to ing it comes witnin the definition of theft, 
a fine of Rs. 30^ each. The convmtions j have also been asked to intertere on 
and the sentences have h^en upheld by the the ground that the sentences were exces- 
learned Sessions Judge in ^peal. sive, but in the judgment of the Appellate 

It has been held, both in England ana in Court it is expressly stated that no plea 
India I that water when conveyed in pipes on the question of sentence was urged in 
and so reduced into possession can be the that Court. The applicants are, theretore, 
subject of theit. The English case is that jjot entitled to urge in revision that the 
of Ferens v. O'Brien (i). There water was sentences are too severe. I accordingly 
conveyea to a colliery by means of under- dismiss the applications of Wh accused, 
ground pipes and then supplied to the k. s. d. & n. h. ApUkations dismissed. 
houses of the workmen by means ot branch 

pipes to which taps were attached, the (2) 35 C. 437; 12 C. W. N. 534* 7 Cr. h. J. 367. 

workmen being allowed to take water from (3) 13 ind. Cas. 819; (1912) M. W. N. 1191 ii 

taps on payment of a fixed price. The J* 

^ccu^d was seeu taking water from one 
of the taps without having agreed to 

• fi) (18S3) II Q. B. D. 21J 52 h. J. M. C. 70; 3t 
W. R. ^431 15 Cox C. C. 3321 47 J* 472. 
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MADRAS HIQH COURT. 

Civil Suit No. 686 of 1921. 

December 13, 1922. 

Present: — Mr. Justice Coutt^-^rrotter. 

P. ANANTH/iCHARI — Plaintiff 
versus 

Messrs. RATnAM & SARATHI and 
ANOTHER — Defendants. 
r PnnHpat and agent — Mandate to agent to pay 
areiitof out of funds in hts hands — Netiee to creditor 
•^Creditor, right of, to sue agent--^ Priority, 

Where there are funds in the hands of an agent 
belonging to the principal and the principal 
gives a mandate to the agent to deliver them in 
extinguishment of an obligation of the ptincipal 
to a third party and that mandate is communicated 
to the creditor, there arises on the part oi the 
agent an obligation towards the creditoM on 
which he can be sued both at law and in equity- 
in law as on a contract and in equit5 as upon an 
implied assignment of such funds as there may be 
in his hands to salisiy pro tanto w ith those funds 
which he had in his hands the claim oi the creditor. 
In order to succeed on the legal Jaim, however, 
it must be shown that the fund which it i.s sought 
to attach was actually in existence in the hands 
of the agent at the date of the writ. [p. 163, 
col. 2. p. 10 t col. 

Wedher v. Rosiron, fi84'2) 9 M. & W. 411; 11 
I#. J. Ex. 173; 50 R 770; 152 E- R. 174 and. 
Crowfoot V Gurney, (1832) 9 Bing. 372; 2 M. & 
6c. 473; 2 L. J. N. .s.) C. P. 21. 35 R. R. 537; 
131 E. R. O55, relied on. 

Plaintiff placed orders with the first defendant 
who were acting as agents of the second defendant, 
an English Company in London, for the purchase 
of certain yellow metal. The goods arrived and 
were in the custody of the National Bank of India 
whose draft for ,-C462 tue plaintiff was instructed 
to accept and take delivery of goods. This amount 
was later, by consent of parties, reduced to i;40o. 
But soon after, a different arrangement was 
substituted by which the plaintiff, apparently 
on accoimt of the preva ling rate ot exchange, 
sent £400 direct to the second defendant in London 
and the latter instructed the first defendant to 
pay the National Bank “out of the funds ot ours 
in your hands ’ and release the goods from the 
• Bank. But the first defendant refused to pay 
up the Bank till some disputes about some other 
matter between plaintiff and first defendant were 
settled. The second defendant meanwhile went 
into voluntary liquidation In an action by plaint- 
Ift for 11400 against first and second defendants: 

Held, (i) that the second defendant was liable 
as for moneys had and recciv^ed to plaintiff's use 
on a considerat on which had failed and plaintiff 
was entitled to an equitable charge for the amount 
ot the funds 01 the »econd deiendant in the hands 
of the first defendant; [p. x6|, col. 2.] 

(2) that the plaintiff’s equitable charge over 
the funds iu the hauls of the first defendant must 
prevail over any legal claim either of the liquida- 
tors of SiC nl difenlantor 01 the Bank aud first 
difenlant was bann I to pay the amaunt to the 
plaindff notwichstandinq any pressure or prohibi- 
tiai irom tn* liq iidator [p. 164, col. 2.] 

QA/it Y. CmAlh% (1839) 4 My, & Cr. 690J 

tr 


9 J. (n. 3.) Ch. 6$i 3 Jur. 114J 48 R. R. 213? 4* 
E. R. x65and Walker v. Rostron, (1842} 9M. &W. 
411. II L. J. Ex. 173; 60 R. R. 770, 152 E. R 174* 
rehed on. 

A plaintiif cannot get relief both against the 
principal and the agent, since their liability is 
only alternative, [p. 163. col, a.j 

Morel V. Westmoreland, (1904) A. C. iii 73 
L, J. IC. B. 93J 89 L. T. 702i 52 W. R. 3531 20 
T, L. R. 38, followed. 

Civil Suit in the Ordinary Original 
Civil Jurisdiction of the High Court of 
Judicature at Madras. 

Mr. V. V. Srinivasa Aiyangar, for the 
Pla i.tiff. 

Mr. Vere Mocket, lor the Defendants. 

JUDGMENT* — This is an interesting ac- 
tion which is» brought by a gentleman 
called Ananthachari, who is the proprietor 
of a firm trading under the name of Messrs. 
P. Rungachariar & Co., and the defendants 
are, first, a firm trading os Messrs. Ratnam 
& Sarathy and, secondly, an English 
Limited Company known as Messrs. Alfred 
Mumford & Co., Ltd., who are now in liquida- 
tion and are represented by their Eiqnidator 
and Official Receiver Mr. Phillips. The 
history of this mutter, which I need only 
deal with very briefly, is this ; that on the 
5th of February 1920, Messrs. P. Runga- 
chariar & Co., signed an indent to Messrs. 
Ratnam & Sarathy iu the following 
terms : ‘ We authorise you to instruct 

Messrs to purchase and 

ship the goods specified below on our 
risk and account and subject to the condi- 
tions overDaf, and then follows the 
description of the goods and the pi ice; 
and the terms of payment were Draft at 
60 D-S documents against payment. 
In fact, Messrs. Ratnam & Sarathy were 
acting for Messrs. Alfred Mumford & Co., 
Ltd. They had communicated with them 
and on the 19th February 1920 they inti- 
mated to the plaintiffs that their principals, 
that is, Messrs. Alfred Mumford & Co., 
I/td., had confirmed the same by wire 
subject to confirmation by mail, and on 
the 4th Mirch there cam 2 an intimation 
of the confirmation by mail. On the 
28th September 1920 there came a letter 
from Messrs. Ratnam & Sarathy to the 
plaintiffs in the following terms: “We 
are in receipt of invoice for £462-10-0 to- 
wards your order 808 which we beg to 
enclose herewith and request you to accep 
the draft when presented by the Dank, 
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Then, on the 30th September,, the plaintiffs 
reiterate the rillo^tv ‘lini which they had 
previously inidc t .i*. llic goods were late 
shipped, 9 dispute with the iii:irits of which 
I am not now concerned ; and that was 
followed, on the 19th Noveinbei, by an 
intimation of the plaintiffs that they would 
allow the bill to be m^t with a reduction 
of £62-10-0 leaving the amount due as 
£400 together with the clearance charges. 
That proposal had been made apparently 
by Messrs. Ratnam & Sorathy and "t was 
accepted by the plaintiffs in the letter of 
the 19th November 1920 with the joroviso 
that, in return for this concession of weiving 
the contention of late shipment, another 
contract under another indent should be 
cancelled* On the 22nd November 1920 
Messrs. Ratnam and barathy write to the 
plaiiitiffs enclosing, apparently, a letter to 
the National Bank of India authorising 
them, that is, the Bank, to take £400 net 
at the current rate of exchange towards 
the bill together with charges and there- 
upon they would have a right to delivery 
from the Bank of the copper sheets to be 
delivered under the contract. That was 
not done and I had the explanation of the 
plaintih’s wiaiess which seems to mike 
It quite clear that, instead of that proposal, 
a different arrangement was substituted, 
namely, that Messrs. Ratnam & Sarathy 
should themselves withdraw the drait and 
that, meanwhile, the plaintiffs should remit 
a sum of £ 400 direct to their principals 
Messrs. Alfred Mumford Sc Co., I^td., in 
I/onlon Tnat arrangement seems to have 
been mide to gratify the desire of the 
plaintiffs, the postal exchange being a little 
more profitable to them than the Bank 
exchange, to avail themselves of that and 
to make a few hundred rupees by remitting 
the money direct to London. No doubt 
it seemed an excellant scheme at the time 
but had most unfortunate results and it 
directly led to this litigation. On the 8th 
December £ 400 was remitted by postal 
money-order by the plaintiffs to London, 
apd on 2oth December Messrs. Ratnam 
& Sarathy acknowledge receipt of a sum 
of Rs. 500 towards clearing charges and 
commission. Then, on the 13th January 
1931, Messrs. Alfred Mumford & Co., Ltd. 
write from London to the plaintiffs as follows: 
'‘Your fa VC lit of the i6th December is 


CASK?; 

to hand and the money-orders that yoU 
advised for the total sum of £ 400 arrived 
here to-day. As this money has still to be 
paid to the National Bank to release the 
documents, we are making the necessary 
arrangements. We agree that the 2J toiivS 
of yellow metal (which I referred to) is 
cancelled. Then follows a cablegram 
which was received on the 15th January 
from Messrs. Alfred Mumford Sc Co., 
Ltd., to Messrs. Ratnam Sc Sarathy, 
and it is in these terms :** £ 400 arrived 
this morning. Have you sufficient to pay 
the National Bank of India, Ltd., about 
£ 350 obtain delivery to save our remit- 
tance — Mumford. " And that was followed 
up by a letter dated the 20th Januar}^ 
once more from Messrs. Alfred Mumford 
Sc Co., Ltd., to their agents Messrs. Ratnam 
Sc Sarathy which runs as follows £ 400 
P. Rungachariar Sc Co., we got this cath 
and wired you to know if you had st fii- 
cient cash of ours to hand some £ 350 or 
so to the Bank to get the goods. This 
should save us paying either the B.nk 
or you which is unixccessary while you 
have funds of ours as we understand at 
present. We make the balance with you 
as enclosed statement which please look 
into and let us know. That cablegram 
is acknowledged by Messrs. Ratnam Sc 
Sarathy on the 20th . when they say 
that they will look into the matter and see 
how the accounts between them and their 
principals stand. Then, on the 27th January, 
the plaintiffs complain that no arrangements 
had in fact been made in accordance with 
what had been agreed to by paying the 
Bank, discharging its lien and putting 
the plaintiffs in possession of the yellow 
metal. Then, on the ist February, a new 
attitude is taken up by Messrs. Ratnam 
Sc vSarathy, They insist that there was 
another consignment of goods totally distinct 
from those in suit as to which the plaintiffs 
were indebted to them. Again the conten- 
tion was apparently late shipment, and 
in this case the plaintiffs were not willing 
to forego that objection nor, so far as I 
know from the correspondence, was any 
proposal msde that they should. But the 
attitude taken by Messrs. Ratnam & 
Sarathy was that if the bills in respect 
of these further consignments were met, lliat 
would provide them with funds to dis-* 
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charge the bills held by the Bank in respect 
of the suit goods and that, therefore, they 
would not release the goods which are 
the subject-matter of this contract until 
the later consignment of goods was paid 
for to put them in funds ; and they communi- 
cated what they had done in that matter 
to their principals Messrs. Alfred Mumford 
& Co., lytd., by their letter of 20th February 
1921. Then follows a long letter from the 
plaintiff, dated the 17th February 1921, 
in which he argues his case and protests 
that the arrangement about the suit con- 
signment of yellow metal stood alone and 
independent, that thej^ were bound to retire 
the bills and put the plaintiffs in a position 
to get the metal without making or attempt 
ing to make terms as to any other goons, 
the subject of distinct contracts and coming 
by other ships. Tiie plaintiff wrote on 
the 3rd M.irch 1921 to Messrs. Alfred 
Mumford & Co., lytd., as follows We 
are simply surprised ct your continued 
silence with reference to our request to 
you to instruct the National Bank of Inoia, 
Ivimited, Madras, to deliver us the 2| tons 
of copper sheets shipped per vSS. Gdfnarja 
towards the bill of which payment has 
been remitted to you b>' postal money- 
order mDnths before. When remitting to 
you the sum of £ 400 towards the payment 
of the above bills we expected you to instruct 
theN-^tional Bank of India, Limited, 
Madras, by cable for effecting delivery 
of the above said tons of copper sheets. 
B'jt it is most unfortunate that we have 
heard nothing from you except the acknow- 
ledging of the said £400 and a promise 
to instruct the National Bink of India, 
Limited, M idras, at the earliest opportunity 
to deliver us the 2| tons of copper sneets. 
We herewith enclose a copy of the cable 
sent to you on 28th February 192 *' 

Then, on the loth March 1921, Messrs. 
Alfred Mumford Sc Co*, Ltd., write as 
follows: “At the time we received your 
cash we telegraphed Messrs. Rat imam Sc 
Sarathy t) deliver the goods to you arran- 
ging payment with the National Bank 
of India, who held the goods. We are 
writing letters from this firm. As we 
understood it the copper had already 
been handed over to you. Have you 
paid our other draft for yellow metal ?'* 
Then, on the 17th March, there comes 


a further coiuplaiut from the plaintiffs, 
in which, I think, there is nothing new, 
addressed again to Messrs. Alfred Mum- 
ford Sc Co., Ltd., and on the 29th that 
complaint is reiterated once more. Short- 
ly afterwards, apparently somewhere in 
March, towards the end of March, Messrs. 
Alfred Mumford & Co., Ltd., went into 
voluntary liquidation and no no one knows 
what any claim upon them direct is like- 
ly to be worth,. 

Now, in these circumstances, the plaint ffs 
sue the two defendants in the alternative. 
They cannot get relief direct against both 
of them because the liability of the prin- 
cipal and agent is alternative. Morel v. 
WestmjTeland (i). (I am told by the learned 
Counsel for the defendant that the liquida- 
tion was in January, and, if it be so, I do 
not think that it really affects anythi-,»g 
that I have to decide in this case). As 
against the first defendant Messrs. Ratnam 
& Sarathy, the case is put in this way. 
It is said that the effect of the telegram 
of the 15th January, and the letters of the 
20th January, constitute a mandate to 
Messrs. Rathnam Sc Sarathy to pay out of 
the fuods in their hands mo..eys I0 
enure to the bex.efit cf the plaintiffs 
because thty were to be used to 
withdraw the bills at the Nalioiial B .1 k 
and put the pfaintiffs into possession of 
the goods which they had bought ard 
which they had pa’d for. That was un- 
questionably communicated to the plaint- 
iffs. It is really, I think almost sufficiently, 
conveyed by Messrs. Alfred Mumford 
Sc Co.’s letter of the 13th January 1921 
to the plaintiffs and I have evidence which 
I believe on the part of the plaintiffs that 
it was also conveyed to them by Messrs. 
Rathnam & Sarathy and that the fact 
that the mandate was given was the basis of 
the future transactions between the parties. 
The cases of Walker v. Rostron (2) and 
Crowfoot V. Gurney (3), seem to me to 
establish clearly this proposition that, where 
there are funds in the hands of an agent 
belonging to his principal and when hi ^ 
principal gives a mandate to the agent 

(1) (i90.t) A. C. in 73 L* J* K. B. 93 J 89 L. 
T, 7021 52 W. R. 353: 20 T. L. R. 38. 

(2) (1843) 9 M. &W. 411; n L. J.Lx. i7 i; 
60 R. R. 770; 152 E. R K74. 

(3) (1832) 9 Bing. 372; 2 M. & Sc. 473 1 3 
Xv. J, (n. S.) C. P. 21 1 35 R. R* 5571 13 1 F. R. 655. 
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to deliver them in extinguisliment of an 
obligation of the principal to a third party 
and when that mandate is communicated 
to the creditor, then there arises on the 
part gf the agent an obligation on which 
apparently he can be sued both in law 
and equity — in law as on a contract and 
in equity as upon an implied assignment 
of such funds as there may be in his hands 
to satisfy fro tanto with those funds which 
he had in his hands the claim of the credit- 
or. Now the trouble was that in th is 
case it was not possible to prove that at 
the time wlieix the suit was brought there 
were funds in his hands sufficient to meet 
this claim or any substantial part of it, 
certainly not sufficient funds to be able 
to withdraw the bjls from the Bank and 
give the plaintiffs delivery of their goods ; 
and I, therefore, think that any cause 
of action based upon a coxitract as against 
the first defendant was bound to fail because 
in a legal claun, in my opinion, it must be 
shown that the fund wnich it is sought 
to attach was actually in existence in the 
liands of the right person at the date of 
the writ. Bat with regard to the equitable 
remedy I do not feel tnat that difficulty 
exists. I am prepared to treat this plaint 
as in effect a request for the Court to direct 
an ascertainment ot what funds belonging 
to the principal are in the hands of the agent 
as at the date of the ascertamment of rights, 
for I am not asked to do that except for 
a Very subsidiary purpose because it is 
, abuiidantiy clear that the second defendant, 
namely, Messrs. Alfred Mumford & Co., 
and their liquidator have no sort 
of answer to this suit whatever. They took 
the plaintiffs* money £ 400 and have had 
the benefit of it on an undertaking given 
by tnem that they would utilise that 
money by making such arrangements with 
the National Bank by makiiig up any 
balance of the actual bills as would euabie 
the National Bank to give delivery to 
the plaintiffs and so discharge the plaint- 
iffs' claim. That they totally failed to 
do. It is not for me to enquire whether 
it was they that failed or their Madras 
representatives that failed, but the fact 
remains that the plaintiffs have parted 


parties, to hold Messrs. Alfred Mumford 
& Co., I/td., directly responsible to the 
plaintiffs for this sum of £ 400 and it lias 
been agreed between the parties, to save 
the laborious enquiry that might follow 
as to the rate of exchange prevailing at 
the material times, to accept that liability 
as now standing at Rs. 5,000 which I think 
is a very reasonable proposition and very 
reasonably accepted. I must, therefore, give 
judgment agamst Messrs. Alfred Mimi- 
ford & Co., I/td., for the sum ofRs. 5,00o 
but lu accordance with the equitable 
doctrine which has been discussed I must 
further hold that there is created a 
charge on such funds as W£is found 
to be in the hands of Messrs. 
Rathnam & Saratliy belonging to 
Messrs. Alfred Mumford & Co., I/td., 
and thus e lab.e t ie plaintiffs to execute 
that charge on the fu ids in the possession 
of Messrs. Rat iani & Sarathy which I 
am told exceeds t lie sum of Rs. 5,000, 
which is the amount of my judgment 
aga'nst Messrs. Alfred Mumford & Co., 
I/td. 

Now, I am told that the first defendant s, 
Messrs. Ratruim & Sarathy's, difficulty 
in handing over the money is this. Pressure 
has been put upon them by the liquidator 
of the Company forbidding them at their 
peril to part with this money. That case is 
met, in my judgment, by what was decided 
li WMey V. Rostrofp (2), because in that 
case what Rostron d d was to hold the 
person in the position of the claimant 
(here, the plaintiff), at bay in obedience to 
the pressure put upon him by the Assignee 
in Bankruptcy of the debtor, the principal, 
and the Court held that he was wrong and 
that he was bound to pay the person in 
favour of whom a charge had been created, 
he being in the position of the first defend- 
ant in this case, i? preference to discharging 
the claims of the Assignee in Bankruptcy. 
But the matter does not stop there, because 
there is a i even stronger case of Burn v. 
Carv ilho (4). There the matter had gone so 
far that the Court of Common Law dealing 
with it purely as a legal claim had decided, 
even as for as the Exchequer Chamber, 


with their monpy and have got nothing 
for it up to date. In these circumstances, 
j am pieuaredj at the suggestion of the 
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in favour of the Assignee in Bankruptcy. 
But when an appeal was filed in Equity, 
the Common Eaw Courts having expressed 
themselves as not dealing with the equitable 
claim so that it was not necessary to pass 
an injunction against the plaintiff against 
proceeding with his legal remedy, the Court 
of Equity held, and it was confirmed by the 
Eord Chancellor, that the equitable claim 
prevailed and that the person in the position 
of the p a ntiff here was entitled to enforce 
h s equitable charge to the neglect of the 
legal rights of those creditors in law of the 
principal. I am clearly of opinion that in 
these proceedings I am not entitled to heat 
the National Bank. They are not parties 
to this suit and they are not sought to be 
added. But I am further of opinion that 
even if they were entitled to be heard the 
equitable claim of the plaintiffs must in- 
evitably preva'l over any supposed legal 
claim either of the Banker of the liquidator 
of Messrs. Alfred Mumford & Co., Etd. 

There will be judgment in the way I 
have outlined. There will be judgment 
against Messrs. Alfred Mumford & Co. 
lytd., for Rs. 5,000 for moneys had and 
recei vea to the plaintiffs^ use on a coi^si der- 
ation which has failed and there will be 
a declaration that the moneys belonging 
to Messrs. Alfred Mumford & Co,, Etd. 
ill the hands of Messrs. Ratfnam Sz 
Sirathy are subject to a.i « quitable charge 
in favour of the plaintiffs. By agree- 
ment of parties there will be no costs. 

V. N. V. Decree for plaintiffs. 


LAHORE HIGH COURT. 

FirbT Civil Appeal No. 386 op 1922. 
July 19, 1922. 

Fresent Mr. Justice Harrison. 
JAWAHAR SINGH, Minor, through 
SANT RAM— Plaintipf— Appeulanx 
versus 

N. D. SASSOON & Co., KARACHI, 
THROUGH ITS MANAGER— -DEFENDANT 

•-Rfspokdbpt. 

net imhiiH eause of 


KARACHI. 

Unless a plaint discloses a cause of action 
there can be no jurisdiction, [p. 166, col. i.j 
hiist appeal from an order t>f the Sub- 
Judge, Amritsar, dated the 7th January 
1922. 

Mr. Badri Das, for the Appellant. 

" Messrs. F. Mack ay and Data Ba m Kapur ^ 
for the Respondent. 

JUDGMENT. — A decreefor Rs. i,c.6, 770-8-0 
was passed by the Additional Jui icial 
Commissioner, Karachi, agi inst the firm 
of Mid ban Singh-Jawahar Singh on the 
26th of March 1918. A transter certi- 
ficate was given for execution in the 
District of Amritsar and on the 31st of 
July 1918 an application to attach cer- 
tain property of the firm in the hnnds of 
another firm, Midhrn Singh-Gurbaklish 
Singh, was made to the Subordinate 
Judge of Amrhsar, and in accordance 
wiih that application the property named 
therein was attached. On the 13th of 
May 1921 the present suit was instituted 
by Jawahar Singh, a minor, in which he 
recites the above facts with this medi- 
fication that he states that the property 
attached was his or, to use his own words, 
that proceedings have been taken against 
his property. He states definitely in 
the clearest possible language that he is 
not a member of the firm Midhan Singh- 
Jawahar Singh. He contends that both 
fraud and collusion have been practised, 
and although he is not a member ot the 
defendants firm, he prays to have the 
decree declared null d void on account 
of this fraud and collusion, and, as a 
supplementary lelief, asks that an injunc- 
tion should be passed that the decree shall 
not be executed against him. If he is 
not a member of the firm the decree 
cannot be executed against him. The 
lower Court has dismissed the suit on 
the ground of want of jurisdiction. After 
considering the various rulings on the 
subject, it has held that, inasmuch as the 
plaintiff does not allege that any fraud 
was practised on him in the Ajmritsar 
District, he cannot .seek his relief there, 
and the order concludes with the words, 
^‘I, therefore, return the plaint to be 
presented to the Court having jutisdic* 
tion to try it." 

The plaintiff appeals urging that the 
Amritssi Court h^d jurisdiction; that 
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paragraphs of the plaint contained aver- 
ments amounting to fraud, and that, 
therefore, the suit should have been heard 
and aecided on the merits. 

It appears to me that a very much 
simpler and more elementary question is in- 
volved in this case than that of jurisdic- 
tion, and this is whether the plaintiff has 
disclosed any cause of action at all. 
Counsel contends that it must first be 
decided whether a Court has jurisdiction 
before that Court can decide whether 
there is any cause of action. It appears 
to me that this is putting the cart before 
the horse. The plaint must be read be- 
fore anything else is done aud, if it dis- 
closes no cause of action, the suit dies 
still-born without reaching the point when 
jurisdiction can be discussed, or, rather, 
there can be no jurisdiction unless there 
be a cause of action. It is quite true, 
as stated in the grounds of appeal, that 
paragraphs of the plaint contain aver- 
ments amounting to fraud, and even if 
it be granted, for the sake of argument, 
that fraud was practised, the plaintifi has 
still to show that he is entitled to get 
the decree set aside, if , a she himself states, 
be is not a member of the defendant 
firm. The plaintiff had two causes 
of action open to him, either to ccme in 
as a third party and object tc the 
attachment on the ground that the property 
belonged to him and not to the defend- 
ant, judgment-debtor, or tu admit that 
he was a member of the firm as the son 
of his father and plead fraud or any other 
reason for having the decree set aside. 
He appears to have worked out a sort 
of unhappy combination of both. While 
saying definitely that he is not a member 
of the defendant firm he s^eks to have 
the decree set aside on the ground 
that it was obtained by fraud. This is 
quite impossible. 

Counsel finally urges that his own 
grounds of appeal should be set aside 
and ignored, and that the second prayer in 
the plaint should alone be considered, 
namely, that the decree is not to he 
executed against him, the plaintiff, and 
that the rest of the plaint should also 
be tier. tod as non-existent. It is, I think, 
quite impossible to treat the case in this 
i^ay. The prayer contained therein and 
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the relief sought is to have tl’e^ cecre® 
declaied to 1 e legallj^ null and acd» 
in tl e words of the plaint itbelf, 

hilkul he rt'sar'V as being a fraudulent 
and collusive decree, and this reliei is 
sought ty a man who hrinself says that 
he is not a paity to the litigation, I 
find that the plaint discloses no cause of 
action and I, therefore, dismiss the appeal 
wdth costs. 

w. C. A. Appeal dismissed. 


RANGOON HIGH COURT. 

Special Secokd Civil Appfae No. 41 
OF 1922. 

May 14, 1923. 

Present: — Sir Sydney Robinson, Kt., Chief 
Justice, and Mr, Justice BeasIe3L 
HA THIN MYAING— Plaintiff— 
Appellant 
versus 

MAUNG GYI a,nd others— Defendants 
—Respondents. 

EegistraHov Act {XV 2 of 1908), ss. 17, 49 — 
Evidence Act {I of 1872), s. 92, ptemiso (i)— "i?f- 
gistered deed oj gif —-Unregis ered deed modifying 
terms oj registered deed, admi istbiliiy of, in evidence 
—-Evidence to show invaUdi y of deed of gi i, ad- 
tnissibthty of — Transfer of P^perty Act {IV of 
1882), s. 123 — Burma Imws Act {X 1 1 1 of 1898), 
13 (i ) — Burmese Buddhist Law — Gift — Posses- 
sion, transfer of, whether necessary— G'l ft to become 
operative after donoVs dcah, validity of. 

A Burmese Buddhist executed a registered 
deed of gift of some immoveahle property in favour 
of three of her sons end subsequently obtaicfd 
an unregistered deed from them stating that the 
deed of gift would not be operative till after the 
death of the owner : 

Held, (1) that the subsequent deed was not 
admissible in evidence for want of registration 
so as to affect the land* [p. 1 68, col. i.] 

(2) that the fact, however, that such a docu- 
ment was drawn up could be proved aud was 
relevant to explain the nature and character of 
the donors po.ssession subsequent to the execu- 
tion of the deed of gift; [p. i6P, eol. .] 

Varada Pil ai v. Jeevaraihnanmal, 53 Ind, 
Cas. 901; (191Q) M. W. N. 724; 10 E. W. 679; 
24 C. W. N. 346; 38 M. L. J. 313; iS A. L. J. 274; 
43 M. 244; 2 V. P. L. R. (P. C.) 64; 2 Bom. E. 
R. 44 j!46 1 . A. 285 (P. C.), relied on. 

(3) that cvielence as to the intentier of Ihe d.r i f r 
to make a gift which would be cpriative only 
ftfter her death was .adniissiblr under proviso (i) 
to section 92 of the Evidence A«t, as lice foet. 
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if established, would have the effect of invalidating 
the deed of gift under Burmese Buddhist J^aw, 
[p. 1 68. cols 1 & 2.] 

Section 123 of the Transfer of Property- Act 
1 ay.s down the method by which it is essential 
that a gift of immoveable property should be 
Carried into effect, and abrogates the rule of Bur- 
mese Buddhist Law that transfer of possession 
is necessary to complete a gift. [p. 168. col. i.] 
Dharmodas Das v. Nisiarini Dad, 14 C, 
446 1 7 Ind. Dec. (n. s.) 297, Balbhadra v, 

Bhowani, 34 C. 853; ii C. W. N. 956; 6 C. L. 
J* 233, Bai Rambai v. Bai Mani, 23 B. 234J 12 
Ind. Dec. (n. s.) 155 and PMd Chand v. Lakkhu, 
25 A. 358; A. W. N. (1903) 70, referred to. 

Under section 13 (r) of the Burma Laws Act, 
.where the Court has to decide any question re- 
garding succession, inheritance, marriage, etc., 
the rule is that Buddhist Law is to ajiply in cases 
where the parties are Buddhists, except in so fat 
as such law has by enactment been altered or 
abolished, [p, 169, col. i.] 

There may be cases where the facts and cir- 
cumstances surrounding a gift necessitate the 
decision of a question regarding succesvsion or 
inheritance and when that is the case, Burmese 
Buddhist Law must form the rule of decision, 
[p. 169, col. I.] 

A Burmese Buddhist cannot dispose of his prop- 
erty after his death by Will, and no Burmese 
Buddhist can, therefore, under the guise of making 
a gift, be allowed in effect to make a Will. He cannot 
set at naught the provisions of his personal law 
as to tlie inheritance of his property after his 
death. Where, therefore, his act in making 
a gift, owing to the circumstances in which it 
is made, or the conditions attached thereto, 
is such as to affect the succession to or inheritance 
of his property after his death, Buddliist Law 
must be resorted to, to arrive at a decision avS to 
whether his action can be maintained or is invalid, 
[p. 169, col. I.] 

Maung Pan U v. Ma Kyi Nyo, 8 Ind. Cas, 
1200; 3 Bur. L. T. 107, Annamalay Cheity v. Maho- 
tried Ismail, 23 Ind. Cas. 903J 7 L. B. R. 1231 
7 Bur. L. T. 75, Ma Pan Nyun v. Ma Hla Sein, 
30 Ind. Cas. 665? 8 L. B R. 190; 8 Bur. L. T. 

1 49 and Maung Ba Maung v. Maung Pyu, 40 
Ind. Cas. 854, relied on. 

^ It is open to a Burmese Buddhist to make a 
gift or an alienation of .some of his property during 
h s lifetime, but it is not open to him to make 
a Will, or a gift which is to operate after his death, 
contrary to the terms of the Buddhist I^aw as to 
Inheritance, (p. 169, col. i.] 

Special second appeal against a decree 
of the District Court, Pegu, in Civil Re- 
gular Suit ho. 21 of 1921, dated the 
30th August 1921. 

Sir Robert Giles, for the Appellant. 

Mr. Paget, for the Respondents. 

JUDGMENT, 

Robinson* C. J. — The facts of this case 
are not in dispute. One Ma Kyin had five 
sons ; the eldest, Ba Thein, has taken 
his share as and does not come intp 


tin's case. The stcord soii,Ba Chit, managed 
Ir.s mother s properties, and she gave him 
Rs. 1,000 in cash. The other three sons 
then demanded that they also should 
be given this amount. As she hadno money 
and as she thought that, if she gave money 
to these 3^ounger sons, they might squander 
it, she decided to give them, in equal shares, 
a piece of land Wurtli Rs. 3,000, According 
to her, she gave this land only subject 
to the Condition that she was to continue 
in possession and enjoy the rents and pro- 
fits thereof during her lifetime, and that the 
gift was only to take effect after her death. 
It is said that the petitioji-writer who drew 
up the deed of gift advised her that tins 
could not be done in the deed itself, but 
only by a deed subsequently executed, 
which would refer to the deed of gift, and 
that, consequently, she executed the deed 
of gift which forms the basis of this case. 
Her signature was attested by four witnes- 
ses, included amongst whom was Ba Chit, 
her second son. Oxithe way to the Regis- 
tration Office, however, it was discovered 
that a portion of this land was entered in 
the Revenue Register in the joint names 
of Ma Kyin and Ba Chit ; and, in order 
to prevent Ba Chit setting up any cladn 
by reason of this fact at a later date, it 
was arranged that Ba Chit’s name should 
be entered in the deed as a donoir ; this 
was done, and he executed the deed which 
was then duly registered. Ba Chit’s execu- 
tion, however, was not attested as required 
by section 123 of the Transfer of Propeity 
Act . Two da^’^s I ater , second dee d was dr awn 
up and executed, although execution by 
the appellant’s liusbond is denied, but 
it was never registered. 

It has been held that the principles cf 
Burmese Buddhist I^aw apply to the case, 
and that, as this gift was merely an attempt 
to evade the principles governing inherit- 
ance under that law, and as it amounts, 
in fact to making a Will, the gift is invalid. 

The appellant is the widow of Mating 
Gale, one of the three donees, who, a month 
after his marriage to her, became a rahan, 
and has since died, still a rahan. For the 
respondents it is argued that the addition 
af Ba Cdit’s name after the execution of 
tiie deed by Ma Kyin, was a material alter- 
ation, which vitiates the deed, and that, 
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in addition the absence of attestation of 
his execution renders the whole deed 
invalid. 

Reliance is placed on the fact that this 
deed amounts to an attempt to dispose 
of the property by Will, and it is further 
urged that the donees never accepted the 
gift, which is also for that reason invalid. 

The first point to be considered, and 
which was the only one argued for the 
appellant, is whether the principles of 
Buddhist Eaware to be applied to this case. 
I see no reason whatever to doubt the evi- 
dence of Ma Kyi 11 that it was never her 
intention to make a gift of this land to take 
effect at once but that it was to take effect 
only after her death. Her evidence is 
strongly supported by the conduct of the 
parties. In the first place, there is no 
doubt that she wished this condition 
to be inse ted in the deed, and that it was 
only the advice given her by the petition- 
writer which led to its not being so inserted. 
The document that was subsequently exe- 
cutedto carry out her wishes is not admissi- 
ble in evidence for want of registration 
so as to affect the land. But the fact 
that such a document was drawn up can 
be proved, and that fact is relevant to 
explain the nature and character of the 
possession held by Ma Kyin subsequent 
to the execution of the deed of gift. The 
evidence would be relevant to show that 
Ma Kyin continued in possession and to 
receive the rents of this land in her own 
right andnot as trustee for the three donees. 
Varada Pillai v. Jeevarathnammal (i). 
It is admitted that the property remained 
in her possession, that she enjoyed the 
rents and profits of it, and that she is doing 
so still. A mutation of names was, it is 
said, effected; but mutation would not 
grant title to the land, and it is quite in 
accordance with the possibility that this 
gift was only made subject to this condition. 
It seems clear that Ma Kyin never agreed 
and neveir meant by the execution of the 
document to make an out and out gift 
absolute in its nature and intended to take 
effect at once. This evidence would not 
contravene the provisions of section 92 


(1) 53 Ind. Cm, 90IJ (1919) M. W. N. 7241 
10 ly. W. 6791 94 C. W. N. 346; 38 M. I, J. 31;; 
18 A. L. J. *741 43 M. 2441 a U. P. ly. R. (p. qI 
041 2 a Bon. It* Rt 4441 4 ^ A« 98 § (p. Cj. 
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of the Evidence Act being admissible under 
the first proviso. Section 123 of the Ticj sfer 
of Property Act applies. That section 
lays down the method by which it is essen- 
tial that a gift of immoveable prcpeity 
should be carried into effect. So far as 
Ma Kyin was concerned, all its provisions 
were complied with. In my opinion, it 
is not necessary to decide what was the 
effect of the execution of this deed subse- 
quently by Ba Chit. But, assuming for the 
present that he did comply with the re- 
quirements of section 123, it would be a 
valid gift even though no possession was 
taken in pursuance of it. It is true that 
Burmese Buddhist requires possession 

to effectuate a gift, but, it is clear that 
after section 123 of the Transfer of Property 
Act came into force, it is not necessary 
that a gift should be completed by delivery 
of possession. Hindu I^aw also requires 
delivery of po.ssession ; but it has been held 
that the rule as to possession las been 
abrogated by section 123. Dhctfiuodas Das 
V. Nistarini Dasi (2). This was followed 
in Balhhadra v. Blvwani (3), Bai 
Ramhai v. Bai Mani (4) and in Phul 
Chand V. Lakkhu (5). So far, therefore, 
as the form was concerned, this gift W’as 
complete, and nothii g further was required 
to make it effective. 

It has been urged that there was no 
acceptance on the part of the donees, but 
it is to be noted, that the provisions of 
section 122 of the Tiai sfer of Propeily Act 
have not been extended and that they 
do not apply to this case. But, even if 
they did, acceptance by the donees seems 
to be clearly proved by the fact that they 
went to the Reg strati or Office to register 
the deed, and by the fact that steps were 
taken subsequently to effect the muta- 
tion of names in their favour. 

The next question to be considered is! 
What is the effect of the condition subject 
to which this gift was undoubtedly made ? 
In ordinary cases, does this condi- 
tion require a reference to Burmese 


(2) 14 C. 446; 7 Ind. Dec. (N. S.) 297. 

(3) 34 C. 853; II C. W. K. 95b; 6 C. L. J. 233. 

(4) 23 B 234J 12 Ind. Dec. (K. s ) 153. 

(5) 23 A. 358J A. W N {1903) 70. 
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Buddhist I^aw and a decision in accord- 
ance with that law? In the ordinary 
case of a gift of immoveable property 
intended to take effect at once, in which 
the donees take possession and enjoy the 
rents and profits as owners by virtue of 
the gift there can be no question that 
Burmese Buddhist I^aw would not apply. 
But there is nothing in section 123 to show 
that any of the other provisions of Bui mese 
Buddhist Law are in any way affected. 
Where the Court has to decide any question 
regarding succession, inheritance, marriage, 
etc., the rule is that Buddhist Law is to 
apply in cases where the parties are Bud- 
dhists except in so far as such law has by 
enactment been altered or abolished. (Sec- 
tion 13 {() of the Burma Laws Act). There 
may be cases where the facts and circum- 
stances s inounding a gift necessitate the 
decision of a questicn regarding succes- 
sion or inheritance, and when that is 
the case, Burmese Buddhist Law must 
form the rule of decision. There is nothing 
in section 123 to abo’ish this provision 
of the Burma Laws Act. 

A Burman Buddhist cannot dispose of 
his property after his death by Will, and 
no Barman Buddhist can, therefore, tmder 
the guise of n akii g a gift, be allowed, in 
effect, to make a Will. He cannot set at 
naught the provisions of his personal law 
as to the inheritance of his property after 
his death. Wucre, therefore, his act in making 
a gift, owing to the circumstances under 
which it is made, or the conditions attached 
thereto, are such as to affect the succession 
to, or iaheritance of his property after his 
death, Bhddhist Law must be resorted to, 
to arrive at a decision as to whether his 
action can be maintained, or is invalid. 

We have been referred to a series of deci- 
sions where this principle has been recog- 
nized. In Maung Fan U v. Ma Kyi Nyo 
(6), it was pointed out that the application 
of Buddhist Law depends on the circum- 
stances of each case, and that, while there 
is nothing to prevent a man from making 
a gift to one or more of his children in the 
presence of others, gif ts madefox the purpose 
of evading the ordinary rules of inherit- 
ance would be governed by Buddhist Law. 
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The same vie w was taken as regards Muham- 
madan Law in the case of Annamalay Chetty 
V. Mahomed Ismail (7). In Ma Fan 
Nyun V. Ma Hla Sein (8), it was held that 
questions as to the validity oi Shinbyu gifts 
are questions regarding a religious usage 
and have, therefore, to be decided according 
to the Buddhist Law. In Maung Ba 
Maung V. Maung Pyu (9), it was held that 
where a gift involves questions of marriage, 
succession, inheritance or religious usage, 
the Buddhist Law will apply. 

There is thus a long course of decisions 
taking the view that I have expressed 
above, and we have not been referred to 
any authority holding the contrary view. 
If, therefore, it was the intention of Ma 
Kyinto make a gift subject to the condition 
that it was o ily to take effect after her 
death, as has been est. bh shed in this case, 
both by direct evidence and by the conduct 
of the parties concerned, the question 
arises as to whether the inheritance to her 
estate will not be affected and whether 
or not this gift is valid or invalid as con- 
travening the provisions of BuddhistLaw, 
The result is to alter the inheritance! 
in other words, in respect of this land, 
the inheritance will go to the three conees 
which otherwise ought to go to them and 
Ba Chit in equal shares. If the gift is to be 
allowed to stand the result will be to alter 
the rule laid down by Buddhist Law as 
governing inheritance. That is clearly a 
question regarding itheritance and Bur- 
mese Buddhist Law'' must form the rule ot 
decision. 

It is no argument to siy that this gilt 
was made ten years ago, and that any 
gift may be said to alter the amount of 
property to be divided after the donor's 
death. It is open to any Burman Buddhist 
to make a g ft, or an alienation of some of 
his property during his lifetime ; but it is 
not open to a Burman Buddhist to make 
a Will or a gift that would have the effect 
of disposing of his property after his death, 
contrary to the terms of Buddhist Law 
as to inheritance. 


A 

(9) 


23 Ind. Cas. 9031 7 L. B R. 123J 7 Bur. 
75 - 

30 Ind. Cas. €651 8 L. B. R. X90} 8 Bur* 
149. 

4« Iiii. Cas. 854. 


(6) S X&i. Cas. laooi 3 Bur. L. T, ic/j 
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Tills being the case, in my opinion, the 
gift was invalid and cannot be enforced at 
the instance of the appellant. It may be, 
although I do not decide this question, 
that the whole document was invalidated 
the alteration effected in it by the addi- 
tion of a second donor and b^" the absence 
of attestation of its execution by him. 
Bit leaving that apart, the deed is, in 
my opinion, invalid as contravening the 
provisions of Bnddhist I^aw. 

It was sought to be argued that the 
appellant's husband, having become a rah.in 
and having died still a fahm, lost all share 
in this gift, even if it was valid. That 
plea was not raised in the pleadings, and, 
although it was set up in the grounds of 
appeal to the lower Appellate Court, wc 
could not allow it to be raised in second 
appeal. 

In my opinion, therefore, the decision of 
the Court below was correct and must be 
confirmed, and this appeal dismissed with 
costs throughout. 

Beasley, J.— I concur. 

z. K. Appeal dismissed. 


MADRAS HIGH COURT. 

Second Civid Appead No. 30 of 1921. 

April 19, 1923. 

Present : — Sir 'Walter Schwa be, Kt., 

Chief Justice, and Mr. Justice Co eridge. 

BKRA CHANDRAMMA— 

PEAINTIFF— VPPEEIvANT 

versus 

CHANDRAM NAOANNA and another 
— efendanTvS— Respondents . 

Custom----^uccessioiP-~~ Dancing girls ales and 

females, whether share equcUly. 

Amongst the dancing girls, or Devadasis communi- 
ty, in Southern India there is a well-recognised 
custom, contrary to the ordinary Hindu Law 
and usage, by which females share in inheritance 
iiqually with males. 

Second appeal against a decree of the 
Court of the Subordinate Judge, Vizaga- 
patam. in A[)peai Suit No. 225 of 1917, 
preferred against a decree of the Court of 
the District Munsif, Yellamanchelli, in 
Original Suit No, 514 of 19^5- 


Mr. K. Sundara Rao, for the Appellant. 

Mr. y. Suryanarayum, for the Respond- 
ents. 

JUDGMENT. 

Coleridge, J. — The suit is in ejectment. 
The plaintiff was a purchaser in Court 
auction in Original Suit No. 627 of 1911 
of the suit property and he got possession! 
but the defendants who were tenants, 
refused to execute a lease and claimed 
occupancy rights from seven persons 
who, they said, were the inamdars. 
The suit lands were nautch inafn 
lands, and the in am was enfranchised in 
the name of Maddila Gangayya and Mad- 
dila Bissayya by Exhibit C in 1864. 
Adeyya and Chellayya were two members 
of the families of these two original inum- 
(iars, and they mortgaged the property 
as theirs and the decree under which the 
sale took place was against them. 

The lower Courts have found that these 
twe were members of a dancing girl family, 
of which there were nine members living 
and the District Munsif, on remand for 
a finding, held that Adeyya and Chellayya 
were entitled only to five-ninths, that 
this was all they had power to mortgage; 
and that this was all the plaintiff could 
recover. The lower Appellate Court ac- 
cepted the finding, that the mortgage 
would only bind the share cf these twe, 
but disagreed with the lower Court that 
there was no custom amongst the dancing 
girls' cavSte for females to share with the 
males; and, holding that the custom had 
been established that females share equally 
with the males, he decreed only two-ninths 
to the plaintiff. Both Courts held against 
an alleged partition and we are bound 
by that finding. 

The only grounds of appeal here are 
(1) that the custom set up is not suffi^ientl^^ 
established by the evidence, and (2) that the 
plaintiff's predecessors-in-title had ad- 
verse possession. As regards the latter 
point, it is clearly not so, fer the property 
was held as tenants-in-common b}^ the mem- 
bers of the family. Also as to this point 
there was no plea, no issue and no evidence. 
As regards the former, it is true that only 
one old man speaks to the custom ; but, 
he proves two partition deeds of the caste, 
in which the females shared with the males. 
It is not as if this was some strange new 
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sustom; it is well recognised, on which we 
find in Thurston’s Castes and Tribes oi 
South India dealing with Deva Oasis 
ai page 127, Volume II, where he mentions 
as a recognised custom, that the sons and 
daughters inherit equally contrary to 
ordinary Hindu usage. “We are, there- 
fore, satisfied that the lower Appellate 
Court was justified in finding the custom 
proved. 

The appeal , therefore , fails and is dismiss- 
ed with costs. 

Schwabe, 0. J. — I agree and only 
wish to add this that, in addition to one 
witness aged 70, the first witness for the 
defendant, a young man it is true, stated 
* among dancing girls* caste the males 
and females share equally.” Although 
the evidence of custom is not as definite 
or clear as it ought to be, and I have no 
doubt in th«s case it could have been, I 
think there is sufficient to justify the find- 
ing of the Subordinate Judge that the cus- 
tom was proved. 

V. N. V. Appeal dismissed. 


RANGOON HIGH COURT. 

Civil, Rkgui,ar Suits Nos. 419 and 420 
OF 1920. 

April 30, 1923. 

Present: — Mr. Justice Young. 

G. ABDOOLA and ANOraHA- FDAINTIFFS 
versus 

I. A. MAHOMED and otheRvS — 
Defendants. 

Partnership — Accounts, settled, whether can be 
apened—^Share of retiring partners carried over^ 
Mistake — Fraud. 

Where on the dissolution of a trading partner- 
ship owing to the retirement of some, of the 
partners, accounts were taken and part of the 
retiring partners* share of the profits was carried 
over by the surviving partners to a new account; 

Held (i) that the action of the surviving part> 
nets amounted either to a mutual mistake or 
to fraud and that in either case the retiring part- 
ners were entitled to a rectification of the mistake 
•r fraud: 

(2) that as the whole account was not impugned 
it was sufficient to give the retiring partners leave 
lo surcharge ani falsify. 


Mr. /. C. Ray, for the Pl?intifis. 

Mr. M. Auzam, for the Defendants, 

JUDGMENT. — These are two suits heard 
together, being claims by two partners 
to re-open settled accounts under the 
following circumstances. 

There was a partnership and accounts 
were taken on the 26th June 1920 obviously 
on the footing that the partnership was to 
continue, as sums to a considerable amount 
were carried over to the next year's account, 
instead of the retiring partners receiving 
their full share of the net profits. 

The plaintifis state that at this time 
they had no intention of retiring from the 
partnership, but retired a week or two 
later, viz., on the 4th July, the principal 
partner having declared his intention 
to increase the shares of the partners other 
than himself and the plaintiffs. 

The defendants deny this and say the 
partnership accounts were taken on the 
26th June with a view to a dissolution 
and point to a discharge given on the 4th 
July in which it was recited that nothing 
was pa^^able or receivable by either party. 
They also urge that, even on the plaintiffs' 
view of the case, tliis latter operated 
as a valid discharge inasmuch as it was 
written when the plaintiffs who jointly 
signed the letter in question had made 
up their minds to retire. 

The plaintiffs have only their unsupport- 
ed .‘itatemf'nts in favoi^r of their contention 
that they did not intend to retire on the 
26th June and this is denied by the de- 
fendonts and I am not prepared to hold 
their story proved , especially as, in the view 
I take of the case, the prolongation of the 
artnership for these few days can make 
ut a sm^dl difference ana the case is easier 
to decide on the defendants' allegation, 
that the accounts were settled on the 26lh 
June with a view to a dissolution. I, 
therefore, hold that the partnership was 
dissolved on the 26th June 1920. That 
the accounts were taken on a wreng foot- 
ing is clear. It was a mere trading part- 
nership and the surviving partners had 
no right to cany over part of plaintiffs' 
share in the profits to a new account. 
This was either a mutual mistake or a fraua; 
in either case, the fraud or mistake must 
be rectified and if the aefenaants rely 
cn the joint letter of July 4th as a release, 



then they fail to show cc nsideration and 
fraud will be presumed* Danifll's Chancery 
Practice, 6th E.dtiiui, Volume I, page 421, 
I see, however, no reason to re-open the 
whole account which is not impugned 
so far as it goes. It will suffice if the plaint- 
iffs l)e given leave to surcharge and falsify. 
Chancery Pra di :e by Daniell, page 420, and 
the matter must be referred to a Commis- 
sioner for the purpose. 

Z. K, 

Order accordingly. 


MADRAS HIGH COURT. 

APPEAI, against ApPEhLATK ORDER 
IsO. II5 OF 1921. 

IVJarch 20, 1923. 

Present: — Justice Sir Francis Oldfield, Kt., 
and Mr. Justice Devadoss. 

SRINIVASA nAICKER— Respondent 
No. 1 — APPEEEANT 
versus 

The official RECEIVER of 
SOUTH CANARA— PETITIONER 
— Respondent, 

Provincial Insolvency Act (III of 1907). 5 * 34 

Insolvency — Execution sale of insolvent’s pvop» 
erty before adjudication — Sale-proceeds — Receiver, 
rights of. 

Where property belonging to an Insolvent 
is sold i ^ execution of a decree and the sale- 
proceeds are deposited in Court before the date of 
the order of adjudication, the amount deposited 
is excepted from the general provision contained 
in section 34 of the Provinaal Insolvency Act 
of 1907, that property of the insolvent realised in 
the course of an execution should not be claimed 
by any person against the Receiver. 

Appeal against an order of the District 
Court, South Canara, dated the 29th 
August 1921, in Civil Miscellaneous Appeal 
No. 14 of 1921, preferred against an order 
of the Court of the District Munsif, Manga- 
lore, dated the 20th January 1921 in I, 
A. No. 35 of 1920 in I. P. No. 51 of 1919 (I. 
Pi No. loi of 1919 on the file of the Court 
of the Official Receiver, South Canara). 

Messrs. B. Sita Ram Rao and K, Y, 
Adiga, for the Appellant. 

Mr. Lakshminarayana Rai, for the Re- 
spondent, 


be disposed of on a muc h shorter ground than 
those adopted by the lower Appellate Court, 
The insolvent was aa juoicatea as such on 
15th November 1919. Before that, 
certain property had been brought to sale 
under a decree. The proceeds of the sale 
were in Court and they are the money, 
which has been the subject of the present 
proceedings and which the lower Appellate 
Court awarcicd to the Official Receiver. 
In doing so it has overlooked the dates 
and the fact that section 34 of Act III 
of 1907 was applicable. The projicrty 
in Court had clearly been realised in the 
course of the execution by sale or other- 
wise l^efcre the date of the order of acljudH 
cation, and it veas then excepted from 
the general provision that such property 
Could not be claimed by any per iron against 
the Receiver. On behalf of the Official 
Receiver it has been suggested that not- 
withstanding section 34, the lower 
Appellate Court was entitled to go 
behind the language of the (.ecree, in 
execution of which the proceeds in Court 
or a share in them were being claimed. 
We have not been shown any foundation 
for that; and we do not think that it is 
consistent with the object of .section 34. 
Taking this view, we allow the appeal, set 
aside the low^er Appellate Court’s order and 
restore tha^ of the ads trie t Munsif. 

As the point, on which our decision is 
based, was not taken in the lower Appel- 
.late Court ihere will be no oroer as to 
costs either in the lower Appellate Court 
or in this. 

V. N. V. Appeal allowed. 

z. x. 
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CALCUTTA HIGH COURT. 

ApPEAI, from AppHI^TvATE decree 
N o. 1979 OF 1920. 

June 26, 1923. 

Present: — Sir Lancelot Sanderson, Kx., 

Cnief Justice, and Justice Sir Thomas 

Richardson, Kt. 

DAKSHINA RANJAN GHOSE— 
Defendant —Appbeeant 
vers us 

OMAR CHAND OSWAL— Peatntiff— 
Respondent. 

Civil Procedure Code {'Act V of 1908), s. 80 — 
Suit against public officer — ^Mala tides — Notice 
whether necessary. 

Before instituting a suit against a public officer 
a plaintiff is bound to give notice under section 
80 of the Civil Procedure Code even though in 
the discharge of his duty, the public officer acted 
piala fide, [p. 176, col. i.] 

Shahebzadee Shahunshah Begum v. Pergusson, 
7 C. 499; 3 Ind. Dec. {N. S.) 871, dissented from. 

Raghuhans Sahai v. Phool Kutnari, 3.2 C. 11301 
I C. I4. J. 542, distinguished. 

Jogendra Nath Roy Bahadur v. Price', 24 C. 
584; 12 Ind. Dec. (n. S.) 1058, Samanthala Koii 
lieddi V. Porthuri Subbiah, 40 Ind Cas. 86; 41 M. 
79*1 7 L. W. 586; 34M, L. J. 4941 23M. D. T. 
3571 (1918) M. W. N. 414 IP. B.), followed. 

Appeal against a decree of the Sub- 
ordinate Judge, Second Court, Mymen- 
singh, dated the 21st June 1920, affirming 
that of the Munsif, First Additional Court, 
at Jamalpore, dated the 2bth Mjy 1919. 

Babas Mahehidra Nath Raysind Ramendra 
Mohan Majumiar, for the Appellant. 

Babus Brojolul ChuckerbuttyaiLid Birendra 
Kumar De, for the Respondent* 

JUDGMENT. 

SftndOKSOn, C. J, — ^This is a second 
appeal by the defendant from the judg- 
ment of the learned Second Subordinate 
J udge of ^ My mensi ng h . 

The suit was brought by one Omar 
Chand Oswal, who was a trader of tne 
Bharmakura Bazar, against the Sub- 
Inspector of PoLce of the Islampore thana, 
to recover the sum of Rs. 75 which, it 
was alleged, the defendant had extorted 
from the plaintiff by placing the plaintiff 
under a wrongful arrest and tak.ng him 
to the thanx add detaining him there 
for more thin an hour. 

There was a further claim for Rs. 50 
which was claimed as damages for the 
gUeged wrongful arrest* 


The two points which the learned Vakil 
who appeared for the appellant, has taken 
are, first, that the defendant was a public 
officer and in executing the arrest of the 
plaintiff he was purporting to act in his 
official capacity and that, consequently, 
by reason of the provisions of section 80 
of the Code of Civil Procedure the plaint- 
iff Could not institute this suit until the 
expiration of two months next after notice 
in writing to the defendant ; that no such 
notice was given and that, consequently, 
the suit would not lie. The other point 
was that the payment of the sum of Rs. 75 
was the result of a bargain between the 
plaintiff on the one hand and the defendant 
on the other, and that the plaintiff was 
in pari delicto with the defendant and, 
consequently, the plaintiff was not entitled 
to recover in this suit 

The learned Vakil, after further consider- 
ation, admitted that he could not press 
the second point, havjng regard to the 
findings of fact of the learned Subordinate 
Judge, which were to the effect that the 
plaintiff purchased his release by payment 
to the defendant of the sum of Rs 75 tmder 
coercion, or putting it in other words, that 
the Rs. 75 was ^torted from the plaint- 
iff by placing him under a wrongful arrest, 
taking him to the thana and detaining 
him there. There is, therefore, one point 
only to be considered in this appeal, and that 
is the question whether the defend?nt 
was entitled to notice under section 80 
of the Civil Procedure Code before the 
suit was instituted. 

For the consideration of this point it 
is necessary to state a few facts. It appears 
that a person, who gave the name of Amar- 
chand Oswal, was alleged to have em- 
bezzled a sum of Rs. 275 from the shop 
of one Dwarka Das Agarwalla of Sunari 
and then absconded. Endeavours were be- 
ing made by the Police to find the 
absconder. Apparently, an enquiry had been 
made at Bikanir with no result. An en- 
quiry was then made in Calcutta with no 
result. Then an e.quiry slip was sent 
to the Superintendent of Police at Mymen- 
singh and he sent it to the Sub-Iuspector 
of Islampur, who is the defendant in this 
case, with the note to enquire and re- 
port, Apparently, attached to this slip 
there was the report of the Bikanir Policy 
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and the papers which were with the de- to the claim of Rs. 75 because when th€ 
fendant described the absconder, It was defendant demanded and obtained the 
the defendant’s case that, having regard Rs. 75 u.ider coercion nobody could sup« 
to the information contained in these p>sethathe was purporting to act in his 
papers and in the enquiry slip, he took official capacity in so demanding and 


action uider section 54 of the Code of 
Criminal Procedure and arrested the plain- 
tiff. It appears that he went to the shop 
of the phiintiff 011 the morning of the 
22nd of March 1918 accompanied by some 
chowkidars and constables, that in sp.te 
of the protest of the plaintiff and some 
other persons, who are described by the 
learned Judge as respectable inhib.tants 
of that place, the plamtiff was taken in 
the custody of a constable to the th'ina, 
that at the than a the defendant demand- 
ed a sum of Rs. ico as a condition for the 
release of the plaintiff, that after some 
bargaining with the plaintiff and others 
who had accompanied the pla'ntiff to the 
thana, it was agreed that the defendant 
should receive Rs. 75 and one of those 
who had accompanied the plaintiff, went 
to his place of business, obtained the money 
which was paid to the defendant, and then 
the plaintiff was released on bail. 

Now the learned Subordinate Judge 
has found that the defendant ought to have 
known that the plaintiff was not the 
absconder. He said, “ The uefendant h id 
this document in his hand and a look at 
the man would satisfy him that the plaintiff 
was not the absconder.” Further, he said, 

“ The plaintiff had his firm at Dhaniia- 
kura in the name of Amatchand Askaram 
for about 25 years and is a man of es- 
tablished reputation in the localit^a Plis 
shop is only 15 minutes walk from the 
Police Station of the defendant. ” I need 
not dwell upon this at any greater detail 
because the finding is that the conduct 
ot the defendant was marked with mail, 
/ifes from the beginning to the end, and that 
he arrested the plaintiff having good reason 
to believe him to be innocent and refused 
to grant him bail at the shop; and, under 
these circumstances, the learnedSuboi dinale 
Judge made a decree for the recovery of 
Rs 75 and a further decree for Rs. 50 
as damages for the wrongful arrest. 

The learned Vakil, who appeared for 
the appellant, has admitted that the point 
upon which he relies, namely, the omission 
of notice under section So, does not apply 


obtaining the Rs. 75 and, consequently, 
the decree which the lower Appellate Court 
has made in favour of the plaintiff for the 
Rs. 75 must remain undisturbed. 

But the learned Vakil raised the point 
with regard to the claim for Rs. 50 coni 
p2usation or damages for the wrongful 
arrest. 

The learned Subordinate Judge held 
that the defendant was not entitled to notice 
under section 80, because he said, “sec- 
tion 80 of the C‘ vil Procedure Code is meant 
for the protection of Government Officers 
acting in good faith in lawful discha%e 
of their duties : But it does not apply 
to Cases of m%la fide acts perpetrated by 
Government Officers taking advantage 
of their position and abusing the salutary 
provisions of law a?- engine of torture as 
has beei done in the present case. The 
law is clear on the point. The ruling in 
Peary Mohan Das v. Weston (i) does not 
en itle the defendant to any not ce in the 
present case, so this point also is dec ded 
against the appellant. ” 

Spaak'ng for myself, with great respect 
to the learned Subordinate Judge, I am of 
opinion that that decision is wrong. The 
words of the section are plain. In this case 
the material words are these JNo suit 

shall be instituted against a public officer 

in his official capacity until the expiration 
of two months nejrt after notice in writing 
has been . . . .delivered to him.,....'* 

On the facts ol this case there is no doubt 
that the defendant was a public officer, 
and on the facts which I have already 
stated, in my opinion, there is equally 
no doubt that the act, namely, the arrest 
of the plaintiff, was an act purporting to 
be done by the defendant in his official 
capacity : and, consequently, in my judg* 
meat, the defendant was entitled to notice. 
The decision of the learned Subordinate 
Judge implies the importation of words 
into the section which cannot be found 


(1) 13 Ind. Cas, 7211 16 C* W. N. I45j 13 Cf* 
h. h 65 * 
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there. He would rea^l the section as if it 
were ‘ ‘ in respect of any act piirpor ting 
to be dnie by such pubhc officer hona 
fide in his offi^Jal capacity. ” In my judg- 
ment it is not legitimate to construe t he 
section by imp:)rting into the section words 
which do not appear in the section. For 
the purpose of my judgment it really would 
not be necessary for me to say any thing 
further. 

It is desirable, however, in my judgment, 
to refer to the case which was mentioned 
by the learned Subordinate Judge. That 
was a decision of Mr. Justice Fjetcher 
ill the case of Pe%ry Mohun Das v. TF^s- 
ton (i). The passage which is relied 
upon by the Subordinate Judge is to be 
found at page 214*, which ruas as follows: 

The third issue is whether the defendants 
were entitled to notice of this suit under 
section 80 of the Code of C.vil Procedure. 
In my opinion they were not. A public 
officer sued in respect of an act done in bad 
faith is not Ciititled to notice under sec- 
tion 80. Tne decisions in this Court of 
Shthe})Zxdee Shxhun^hah BegUm v. Fergus- 
son (2), and Raghubans Sahai v. Phool 
Kumxri (3), established this proposition 
without doubt.” 

With great respect to the lea rned Judge, 
I do not agree with him. Tiiecaseof Raghu- 
hxns Sxhxi v. Phool Kumari (3), in my 
judgment, is no authority for the propo- 
sition which the learned Judge enunciated. 
In the case of Shahebzadee Shahunshah 
Begum V, Fergusson (2), the judgment 
was delivered by Mr. Justice Cunningham 
and it contains some statements which 
go to support the opinion of Mr. Justice 
Fletcher, but iu my judgment they were 
obiter dicta and were not necessary for the 
decision of that case. 

The opinions of Mr. Justice F etcher 
and that of Mr. Justice Cunningham are, 
in my judgment, inconsistent with the 
decision of this Court in the case of /o- 
gendra Nath Roy Bahadur v. Price (4), 
to which Mr. Justice Maepherson and Mr! 
Justice Ameer Ali were parties. In that 

2) 7 C. 499; 3 lad. Dec. (n. s.) 871. 

3j 32 C. 1130;! C. L.J. 542* 

{4) 24 C. 584; 12 Ind. Dec. ( n . s .) 1058. 


case the lower Court had not arrived at 
any findings of fact because the learned 
Subordinate Judge dismissed the suit on 
the grouad that the defendant was entitled 
as a public officer to two months’ notice 
under section 424 of the Civil Procedure 
C^de of 1882 — previous to the institution 
of the suit, the acts complained cf havijig 
been done by the defendant in his official 
capacity. It is material to notice that the 
allegation i ti the plaint was that the defendant 
illegally and maliciously caused the plaint- 
iff, to be arrested: and, in the judgment 
it is stated that, the plaintiff charges 
that this act was illegal and malicious. 
The learned Judges in giving judgment 
said this, “ The learned Pleader for the 
appellant contends that as the act is said 
to have been done maliciously, section 424 
does not apply, and that that section only 
applies to acts done inadvertently, and as 
authority he cites the case of Shaheh- 
zadee Shahunshah Begum v. Fergusson (2). 
Tnere certainly are some remarks of Mr. 
Justice Cunningham which would lend sup- 
port to tlhis contention, but that was a 
case of a very different description from 
this, and we think the remarks made must 
be taken in connection with the facts of 
that particular case, and not as of general 
application.” '‘This is a case of a wholly 
different character, and we are not aware 
of any instance, certainly no such case 
has been cited to us. in which it has been 
held that the section does not apply to the 
case of a pubhc officer charged with a 
tortious act done by him in his official 
capacity. The section' does not seem to 
us to warn.nt the drawing of any distinc- 
tion between acts of this kind done 
inadvertently or otherwise ” — I agree with 
the decision in that case, and, with great 
respect to Mr. Justice Fletcher, I do not 
agree with the decision in Shahebzadee 
Shahmishah Begum v. Fergusson (2). It 
seems to me that the decision of this Court 
in Jogendra Nath Roy Bahadur v. Price 
(4), is in accordance with the plain words 
of the section : and, I am glad to find 
that the decision has been arrived at* 
because, my own opinion is that, if the 
Courts would be satisfied to give effect 
to the natural meaning of the language 
used in the sections of the Codes, a great 
deal of time would be saved, 


#i*age of 1^ C. W, N.— [JErf:]' 
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The matter does not end there, because 
the learned Vakil drew our attention to 
a Full Benchcaseiiithe Madras K gh Court ; 
Sam inthaia Koti Reddi v. Pothufi Subh'iah 
(5) ; the head-note of which is: ‘' A public 
officer is entitled to notice oi sUit under 
section 8o of the Oil Procedure Code, 
even, if in the discharge of his duty, he has 
acted fide,'* That decision con- 

firms the view which I have taken of the 
words in section 8o ; and the result is, 
as I have already said, that I am unable 
to agree with the decision of the learned 
Sub it diaate Judge by which he held that 
it was not necessary for the plaintiff to give 
the notice, prescribed by section 8o before 
bringing a suit against the defendant, 
b.i cause it was proved that, although the 
defendant purported to act in his official 
capacity as a public officer, he had acted 
mala fide. 

In view of the conclusion at which I 
have ar ived as to the proper interpreta- 
tion of section 8o, the only question on this 
punt is whether the arrest of the plaintiff 
was an act purporting to be done bY 
defendant as a public officer in his official 
capacity. On the facts of the case I 
have no doubt that the arrest was an act 
purporting to be done by the defendant 
as a public officer in his official capacity 
and, couseqnently, the su't so far as the 
claim for the Rs. 50 is concerned, could 
not be iirstituied until the expiration of 
two montlrs next after notice in writiiig was 
given. Inasmuch .as no notice was given, 
in my judgment the claim of the plaintiff 
for the sum of Rs. 50 as compensation 
or damages for wrongful arrest must fail, 
and the appeal in respect of that claim 
must be allowed and the suit in respect 
thereof should be dismissed. 


that he was arresting the wrong person 
and was in that sense acting mala fide 
he was, ill m3^ opinion, purporting to act 
as a public officer , that is, as a public officer , 
within the meaning of the section 80 of the 
Civil Procedure Code. That being so, the 
defendant was entitled to notice of this 
suit, so far as it is a suit for damages 
for wrongful arrest or false imprison- 
ment. 

Our attention has been called to no 
decision binding on us with which this 
conclus on is in confl ct. Not only so. 
But the view that the words of section 
80 should receive their natural meaning 
is supported by the decision of th’s Court 
in Jogendra Nath Roy Bahaduf v. Price (4), 
whtch s bi .ding upon us and wh'ch has 
been approved by a Full Bench of the 
Madras High Court in Samanthalfl^l^^^oti 
Reddt V. Paihuri Subbiah (5). 

The case of Sasanka Sekhar Ba^mjee 
V. Sudhangsu Mohan Ganguli (6), to which 
reference was made on behalf of the res- 
pondent turns upon section 363 of the Ben- 
gal Municipal Act, 1884, the terms of which 
differ materially from those of section 80 
of the Code, 

With these observations I agree wfth 
the order which my Lord has made. 


K, s. D. Appeal allowed in pari. 

(6) 59 Ind. Cas. 5721 24 C. W. N, 891; 48 
C. 45 ‘ 


Inasmuch as the appeal has succeed- 
ed as to a part of the plaintiff's claim and 
failed as regards the other part, we make 
no order aS regards the costs of this appeal. 
. We do not interfere with the order as to the 
costs of the lower Courts, wh ch will stand. 

Bio^fdson. J.— I agree. In the pre- 
sent case, even though the defendant knew 


(K) 46 ma. Caa 86; 41 M. 792; 7 L. W- 586 
S4 J.^ 494 I 23 M. If. X. 3571 (1918) M. W. N. 
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— Appellants 
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Civil Pptxceduye Code {Act V of igotS), O. 
XLVH, rr. I. 4, 7 — Applicatioai for review — 
Incorrect exposition of law, whether sufficient 
reason — Order g^r anting review, when appealable 
■—Smt for declaration that decree collusive — No 
present loss to plaintiff —^Suit, whether 'main- 
iainohle. 

The prjduction of ati authority which 
was not brought to the notice of the Court at 
-^e hearing and which lays down a view of theJaw 
c«Mitrary to that .taken by the Cotirt is not a 
sufficient ground for a review and an order 
granting such a review is appealable, [p. ,r79» 
cal. t .] 

Chktgiyu Ram v. Neki, 72 Ind. ^^as. 566; 26 
c. w. N..697; 30H. L. 295: 41 P* I'- P- 
1922; 3 P. h . T. 435: (1922) A. I. R. (P. C.) 112; 

16 L W. 37; 17 P. W. R. 1922: 3 L. 127: 43 M. 

L. J. 332 24 Bom. L. R.1238: 4 U P. L. R. (P. C.) 
99; 36 C. L- J. 459 (P- C.), fallowed. 

A suit by the tiaastaree ri a recorded tenant 
of a non occupancy hcHding for a declaration 
that a decree obtained by the landlord against 
the tenaht for a rate of rent higher than the 
actual irate, was {frauduPnt and jcoHusive and 
ahould be set aside, is not maintainable un- 
less it can be shown that the transferee has 
suffered actual damage, [p. jyS, col. 2.] 

Asmfi Singh v. Ram Khelawan Sinha, 49 
Ind. Cas. .785; 4 P. L. J. 115: (1919) Pat. 49 
(P. B.h dletinguished. 

Letters Pat^t Appeal trom the judg- 
meat of Mi. J slice Adami, dated the 
3rd Jtily 

Mr. S* IV. lor the AweiUants. 

Mr. C, GAosife, for the feeapoudeats. 

smuwmt. 

^ X — The question ior ’ 
4 eGi»ioa In Pjipeal fe whether an 
order ,palied hy the Muasif of Roighu- 
jtaljhpttr ;grantiftg la leview of a jn%in^t 
and a idecree jreveraiog the decision 
previously arrived at can stand. 

12 


IThe a;P(pe!Slants, who are Ihe fdalntih's 
in the suit, «re the purchasers from ttic 
recorded tenaats^sf a 12-annas share in fhe 
la tiers* non-transferable occupancy bold- 
ing the rent of which they alkge 
was Rs. 14. The landlordsued ihe tenants 
who had^ retained the other 4rnnnas an 
the holding for arrears of rent of tie sniuole 
holding alleging the same to he at %e 
1 ate ef Rs. 31 and obtained a decree 
and in execution had the holding ad- 
vertised for sale. The pJaintiffs wererifot 
parties to thatauit. Before the sale took 
place, the plaintiFs instituted a suit helcre 
the Munsif claiming a declaration that 
the -decree obtained by the landlords 
against the recorded tenants was ci^nsive 
and fraud tdent and should be set aside 
alleging that the rent was not Rs. 31 as 
decreed but Rs. 14 only. Pending the 
bearing of the suit they obtained an 
inmnction staying the sale. The landlords 
and the recorded tenants from whom the 
plaint i£Es had purchased their i^-annas 
share in the holding were Impleaded as 
defendants in that suit. 

The Additional Munsif to whose file the 
suit was transferred lor trial decided t^hat 
the decree was obtained by collusion 
between the landlords and the teudnts 
but that the plaintiffs had no caus^ of 
action as they had not been dispossessed 
and had suffered no damage and were not 
e.xtstled to for a declaration that a 

deree p-is^ed in a suit to which they 
were not parties was frauduleit and col- 
lusive and should be set aside until they 
had suffered some act al da mage hy dis- 
possessicm. and as they had rot hoen 
actually dispossessed of their property hy 
sale In execution o'f the decree he con- 
sidered that the suit was preimatTire and 
not maintai J'ble at thr.t stage. Tor this 
proposition he relied npoit the -siitborily 
of Ganatmih v. Mmiha^f 

(1). Ihe lacts that cai'e wer« some* 
what.'similar. The tranaffereef of a portion 
lof a 'jkon -transferable occupancy holding 
also sued the .landlord lor a 4 ^af stk>n 
that a rent-decree obtained by them 


j(t) 48 lad. Cas. 339; Pat. 289; 5 P, L. 
W. 232. 
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against the tenants, the transferois of 
the plaintiSs, was fraudulent. It ^as not 
shown that the plaintiffs had suffered any 
damage by reason of the decree but it was 
said that they might be dispossessed if 
the decree were executed by sale of the 
holding. It was not suggested that the 
plaintiffs in that case had at the time 
of suit suffered any actual damage by 
the decree beyond the apprehension of 
being dispossessed and it was held that as 
the landlords had not up to that time 
dispossessed the plaintiffs and it was not 
known whether they would do so, the 
right to a declaration under section ^12 
of the Specific Relief Act did not arise. 
In the course of the judgment it was 
stated:' ‘fHete the landlords have not 
yet dispOTsessed the plaintiff and it is 
not known whether they will do so. 'When 
that , time comes it will be open to the 
plaintiffs to adopt such remedies as the 
law gives them but before that time comes 
the, plaintiffs arenot entitledto a declara- 
tion that a tenant alleged by the landlords 
to be their tenant i^ not in fact their 
tenant and that a decree obtained by 
the'daftd’ords against their alleged tenant 
is ritaudulent. raving no legal title or 
tateresk which the landlords are concerned 
to deny, the plaintiffs cannot invoke the 
operation of section 42 of the Specific 
vReUef* Act in this suit." In a ^ater case 
Sifbgh V. Ram Khelawan Siftha '2) 
'decided by a Full Bench consisting of 
.three Judges of this Court in 1918 it was 
decided: that such a suit was maintain- 
able ! before the plaintiff' had heed dis- 
poses sed if in fact' he ha»l suffered damage 
ibyithe decree,, and it was held that n 
so far as Ganamih Satpathy v. Harihar 
Banihi (j) purported to decide (i) that 
e^ven , if the" transferee nas made a 
deposit, or (2) even if the transferee has 
actual damage by an infraction 
of hi^ legal rights, ittespective of wWther 
pecuniary damage has been sustained or 
not, , such transferee cannot lUaintain an 
action, to attack the fraudulent decree,. 


ns; (19*9) 
49 


the decision was incorrect. 1 agree tnat 
if the transferee has suffered actual 
damage or if he has been obliged to 
deposit the decretal amount in a iraudulcnt 
rent suit to preserve Ids - property, 
which comes to much tie same thing, 
he would be entitled to ifiaintain an 
action to attack toe decree as fraudulent 
but I do not consider that the judg- 
ment in the earliet case, in which I 
as a member of the Bench fc incurred, 
intended to lay down the p>roposition 
attributed to it by the FulL' Bcifch 
decision. However that may be, the 
Full Bench decision was not drawn to tlie 
attention of the learned Munsif, and- he 
dismissed the suit upon the grour:d that 
tl e plaintiff bad at the date of its in- 
stitution suffered uo oamage as he had 
not been dispossessed and had no cause 
of action. The present suit a as tiiCd 
on the nth June lOiQ* The Full 
Bench case was decided, In December 
1918 and was repoited in the authorised 
reports on the 28th February following. 
There was no reason, therefore, why, with 
ordii ary care, the decision should not 
have been drawn to the attention of 
the Court by the defendants* Pleader. 

There was no appeal from the Ad- 
ditional Munsif s decision , but fbe 
appellants applied on the <?oth June 
in the Court of the Additional Munsif fer 
review of judgment stating that the 
Court had dismissed the /^suit as not 
being maintainable on the basis of a 
decision which had been subsequently 
overruled by a P'ull Bench dec sion of 
the same Court. The application for 
review then pi oceeded , as follows: 'Tt will 
appear frbni the facts above stated 
that the present suit is maintainable. 
At the time of the trial of the- suit 
the petitioners could npt place .the afore- 
said Full Bench ruling before f^he* . Court 
as they were not aware of it,- "It is, 
therefore, prayed that the aforesaid Full 
Bench ruling may be referred to and 
that the suit may be , decr^d'*' after 
setting aside the order of disniissal.'* The 
office of Additional Mffnsif haying b^n 
abolished the , application was heard 
by the permanent Munsif in ^ Aiigttst 
1019. ■ 
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The learned Mun^if allowed the appli- 
cation for review on the ground that 
his predecessor had committed an error 
of law. He considfred that O. XI<VII> r. i 
of the Civil procedure Cdae was wide 
enough to include suca a case. Having 
arrived at this conclusion, he considered 
the effect of the Full Bench decision 
in Asarfi Singh v. Ram Khelawan Stnha 
(2) and found that as the lard lores 
by collusion with the tenants had obta'r.ed 
a deciee for a rate of rent higher than 
the actinl ra+e, this afforded sufficient 
ground in itself to c,ive the pVintifEs 
a cause of action and passed a decree 
in their favour de-'laring that the decree 
obtained in the rent su!t was fraudu- 
lent and collusive and should be set 
aside. 

Tlie defendants r.p; ealed to the Subor- 
dina'te J ii^ge who held, firsts that no 
appeal lay from the decision of the 
Munsif, at!d, secondly, that the Munsif 
was right in boldin'? that the suit 
was maintainable. 

A second appeal was preferred to this 
Court which was heardvby Ada mi, J., who 
held that an appeal lay against the 
oraer granting the application for review 
and, secondly, that the production of an 
authority which was not brought to the 
notice oi the Judge at the heating 
and which lays down a view of the 
law con’rary to that taken by the 
Judge was not a sufficent ground for 
granting a review. He considered that the 
decision of the Privy Council in Chhajju 
Ram V. Neki (3) concluded the matter 
and allowed the appeal. Prom that 
decision the present appeal lias been 
preferred to th's Bench by the plaintiffs. 

It was contended, in the first place, 
that O. XI<VII, r. 7 of the Civil procedure 


Code, which limits the grounds upon 
which an order granting an application 
for review may be objected to in appeal, 
precluded the responder ts from ques 
tioning the propriety of the order in 
til's case, and, secondly, that the 
decisions of the Munsif and of the 
Subordinate Judge on appeal accurately 
interpreted the law as laid down in 
Asarfi Singh v. Ram Khelawan Sinha 
(2) and applied it to the facts of this case. 
Under. O XLVII, r. 7, apart from any 
question of limitation, the only ground 
upon which it is permissible to object 
to such an order are that the application 
is in contravention either of the provi- 
sions of rule 2 or of the provisions' of 
rule 4 of the Order. Rule 2 does not 
apply. By rule 4, proviso (^»), it is provided 
that no such appication shall be gi anted 
01 the ground of discovery of new matter 
or evidence which the applicant alleges 
was not within bis knowledge or could 
not be adduced by him when the decree 
or order was passed or made, without 
strict proof of such allegation. Before 
considering the effect of this rule, it is 
necessary to bear in mind that rule i of 
the Order lays down the grounds upon 
which a review of judgment may be 
applied for by a person aggrieved by the 
decree or order. These are (a) tbe dis- 
covery of new and important matter or 
evidence which after the exercise of due 
diligence was not within his knowledge 
or could not be prod'iced by him at the 
time when the decree was passed or 
order made, or (ft) on account of some 
mistake or error apparent cn the face of 
the record, or [C) for any other sufficient 
reason. It contended that rule 4 did 
not apply as the ground of the applica- 
tion in this case was a mistake or error 
apparent on the face of the record and 
not the discovery of rew and important 
matter or evidence. It is necessary to 
consider, therefore, whether where the 
judgment sought to be reviewed is based 


{3) 72 Ittd. Cas. s 66 i C. W. N. ’697; 30 M. 
X. 295; 41 B. X. R. 1922; 3. P. L. T. 
; 485 ; (19*2) A. I. R. (P. C.) iiss; 16 h, W . 37; 17 
P. W. R. 1922; 3 h. 127; 43 M. li . J. 332; 24, Bom. 
L. R. 1^38; 4 U. P. h. R. (P. C.) 99; 36 C. U J. 
459 (P. C.). 


Upon a wrong application of the law this 
Constitutes a mistake or error apparent 
on the face of the record. There Jire 
undoubtedly decisions of the Courts in 
India which support the view that a 
wrong application tf the lav, constitutes 
an error bn the fabe oi the 
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See Sharup Chand Mala v. Pat Dass^e (4). 
Tliere are a^so cases which lay down 
that the production of a binding authotity 
which was not placed before the Trial 
Court amounts to the discovery of new 
and important matter or evidence but 
those decisiois are by no means uniform. 
It is not necessnry to consider them in 
detail as the whole question has, in my 
opinion, been finally settled by the decision 
of the Judicial Committee ot the Pri\v 
Council in 1922 in the case of Chhajju 
Ram V. Neki (3). Ii that case their 
I/ordship3 examined the case law 01 the 
subject in India v/hich they found to be 
conflicting and they held that the first 
two grounds U|X)n which a review is 
permissible under O. XL VI I, r. i, namely, 
the discovery of n^w and important 
matter or evidence which could not after 
due diligence have been produced at the 
trial or some mistake or error apparent 
on the face of the record did not apply 
to a case where the ground of review is 
that the judgment has proceeded upon 
an incorrect expcsitlon of the law. They 
further held that th'^* third ground, 
namely, any other sufficient reason, must 
be a reason sufficient 0:1 grounds analogous 
to those previously specified. In the 
present case the review vva, granted upon 
the gtjuud that the case law relied upon 
by th? Munsif nad been modified by a 
subsequen': decision which, in my opinion, 
amounts to tlie seme thing as a wrvuig 
expositioa of the law. Ii view of the 
recent decisio i of 1 heir Lordships of the 
Privy C)uacil it is 'iO longer open to 
the appe laats to argue that the ground 
of review was an error on the face of 
the record. In fact, the ground upon which 
the application foi review was based was 
that the pelitioners were not aware of the 
Pull Beuen ruling f this Court and 
could not place it i;efore the Munsif at 
the first trial. Even aastuming that this 
were a le^itimate^ ground of review which 
the Privy Counci' has decided is not so 
it could ^nly be justified on the grouid 
the discovery of new matter or evideiice 
atUd an order granting a view on such 
groiiuds is clearly appeasable under O. 
XLVII, r. 7, c upled with rule 4 of the 


same Order. That rule provides that the 
application shall not be granted on sucji 
grounds without strict proof eitler that 
the new matter is not within the knov^- 
ledge of the applicant or could not be 
produced by him when the decree or 
order was passed or made. In the prevSent 
case no such proof was given. Indeed, it 
would be impossible to prove that a Full 
Bench decision of the High Cpurt to 
which the Trial Court was subordinate, 
published in tfe jiuthorised Law Reports 
some four months before the tiial, could 
not have been adduced at the trial. If, in 
fact, the decision was not within the 
knowledge of the petitioner or his Pleader, 
ignorance of this nature ought not, in 
my opinion, in view of r. i of O. XLVH, 
to be allowed to be pleaded in support of 
an application such as the presei t. It 
follows, thtrefore, that the order granting 
the review upon the ground assigi ed w as 
altogether ii regular and ought never to 
have been made and in appeal it can be 
set aside. 

Moreover, although it is not perhaps 
necessary in view of the above finding to 
decide the point, I am of opinion tiat in 
the present case, even on the assumptiq;;^ 
that the decree w^as obtai ed by collusion 
between the landlords and the tenants, 
the plaintiSs having at present suffered 
no loss, the action was not maintaii able, 
and the facts of this case are not governed 
by the decision of the Full Bench in 
Asaffi Singh V. Ram Khelaw.m Sinha (2) 
a decision which was based upon the find- 
ing that the plaintiff in that suit had 
suffered loss by the wro gful and collusive 
act of the defendants. In my view the 
judgment of the learned Judge of this 
Court was right and should be afiSnned. 
I would dismiss this appeal with costs. 

I would add, however, that our present 
decision must not be taken as in any wj y 
prejudicing the plaintiffs* right to take 
such steps as may be open to them to 
challenge the validity of the decree in the 
rent suit, if and when their rights should 
be infringed, or their possession assailed. 
At present it is not known whether -the 
landlord defendants vill^ or will not 
attempt to deprive the plaintiffs of posses* 
siozz. 


(4) 14 C. 657; 7 Ini. Dec. (w. s.) 416. 
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Mtfliolc. J . — Defendants Nos. 2 and 3 
afe tfee recarded tenants of an occupancy 
holding' ol which the defendant No. i is 
the iJandlord. Defendants Nos. 4, 5, 6 and 
are said to be un -recorded tenants who 
ave an interest in the holding jointly 
with dttfen dents Nos. 2 and 3. The plaint- 
iffs have purchased a twelve-annas share 
in the hiding from defendants Nos. 2 
and 3 and allege that the rental of the 
holding is Rs. 14 per annum but that the 
defendant No. i, in collusion with defend- 
ants Nos. 2 and 3, obtained a decree at the 
rate of Rs. 31 per annum in execution of 
which he caused the holding to be attached 
and proclaimed! for sale. The plaintiffs 
thereupon brought a suit in tJie Corirt of 
the permanent Munsif of Raghunathpur 
for a declaration that they had purchased 
the j^mai right to the extent of 
twdve^nnas in the holding and praying 
that the sale should be declared collusive 
and fraudrdent and that an injunction 
should be issued restraining the d^endant 
No. I from executing the decree. The suit 
was transferred to the Additional Munsif 
of Raghunathpur who dismissed it on the 
nth June 1919 on the ground that the 
plaintiffs had shown no cause of action. 
An application for review was then filed 
before the Additional Munsif but upon 
his Court being abolished the application 
was heard by the permanent Munsif who, 
on the 22nd of August 1919, set aside the 
decree of the Additional Munsif. The 
ground' lor the reversal of theTdecree was 
tnat the Full Bench decision of this Court 
in Amffi Singh v. Ram Khda’’itan Sinha 
{2) had overruled Gananath Satpathy v. 
EaHJwFmidki (i) upon whidi the Addi- 
tional Munsif had acted and that the mere 
passing of a collusive decree was a suffi- 
cient cause of action. On appeal the 
Subordinate Judge of Manbhuni affirmed 
this decree and the defendant No. i there- 
upon appealed to the High Court and on 
the 3rd of July 1922 Mr. Justice Adami 
decreed the appeal on thegiound that the 
permanent Munsif had acted without 
jurisdiction and upon insufficient grounds 
in reviewing the judgment of the Addi- 
tional Munsif. He accordingly restored 
the decree of the Additional Munsif and 
the presefit Letfer s Patent Appeal h felted 
by the plaintiff against the judgment of 


the learned Judge. 

Now, the first question is whether it was 
open to the learned Judge of this Court to 
examine the sufficiency of the grounds 
upon which the perma?aent Munsif of 
Raghunathpur granted the review. It is 
contended that, when a Court grants a 
review his order can be obje^ed to only 
for the reasons enumerated in r. 7 of 
O. XDVH of the Civil Procedure Code, 
either by an appeal against the order or by 
any appeal against the final decree. Here 
it is contended that, as the. review was 
not grrnted on any cf the grounds; (a), 
(b) and ip) enumerated in the first clause 
of rule 7, but because there had been an 
error apparent on the face of the record 
or for some other sufficient reason, the 
order was final and could not be attacked 
in appeal. 

' It is clear that as the application for 
review was presented to the Additional 
Munsif in the first instance and was heard 
by the permanent Munsif after the Ccwirt 
of the Additional Munsif wa^ merged in 
the Court of the i^nnanent Munsif there 
cannot have been any breach of 1. 2 of 
O. XDVII. 

•If the review was granted on the ground 
of discovery of new and important matter 
and if strict proof was not given of the 
fact that the matter was not within the 
knowledge of the applicant when the 
order was passed, then there was a breach 
of rule 4 and it was open to the. Court 
which heard the appeal from the final 
decree to determine whether or not strict 
proof had been given. The learned Judge 
of this Court has held tot to discovery of 
to deasiou in Asatji Singh* s cass (i) was 
not new matter withir. tliemeanirg of rulei, 
and in this view I agree. The decision of their 
Lordships of the Privy Council in Ckhaj^u 
Ram V. Neki (3) seems to me to conclude 
the point. 

It is next necessary to examine the 
contention that, if the decision in question 
was not new matter then the Munsif, must 
have granted to review on the ground 
that there was an error apparent on the 
face of the record or for ether sufficient 

Now Chhajju Rant’s case (3) makes ft 
clear that the sufficient reason must be a 
reason sufficient on ground; ^ 
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tKose previously specified in rule i and, , 
therefore, the appellant is compelled to 
argue that an order granting a review on , 
the ground of an error apparent on the 
face of the record cannot be attacked 
in the appeal against the final decree. 
I£ he succeeds on this point we are pre- 
cluded at the outset from examining the 
propriety of the order, 

, Nhw in section 376 of the Civil Pro- 
cedure Code of 1859 (Act VIII of 1859) 
it was enacted that an order refusing or 
granting a review shall be final. That, 
however, did not preclude the party 
affected from objectijog to the review in 
his appeal against the decree [Joogul Kish ore 
Singh V. Oogur Na uin Singh (5)]. Ne)xt, 
the Civil Procedure Code of 1882 while 
enacting that an objection against an order 
granting a review on the ground of a contra- 
vention of section 624, which now corres- 
ponds to r. 2 of O. XL VII, or of section 
626, which corresponds to rule 4, could be 
tafen either by an appeal against the 
order or in An appeal against the final 
decree, did not take^ away the right of 
the appellant to object to the order on 
the ground that the Court had acted 
without jurisdiction; nor has the present 
Civil Procedure Code made any alteration 
in the law in this respect. 

If, therefore, the Mimsif granted the re- 
view on the ground that there was an 
error apparent on the face of the record 
it :was open to the Court which heard the 
appeal against the final decree to consider 
the correctness of his decision in this 
matter. 

It was open, therefore, to Mr, Justice 
Ada mi to consider the propriety of the 
order. 

In my opinion it cannot be said that 
the Additional Munsif committed an error 
apparent on the face of the record by 
following the decision of a Division Bench 
in Ganamth Satpathy*s case (1), Even if 
it were assumed that the Full Bench 
decision in Asarfi's case (z) directly owqt- 
ruled the decision of the Division Bench 
styi that would not be a sufficient ground 
for review, and the proper remedy of the 
aggrieved party was to appeal against the 


<lecree.. The decision of their Xordships 
of the Priyy ^.Council in Chhujju Rams 
csLse\{^) concludes this point. As a matter 
of fact, the Full Bench did not overrule 
the Division! Bench in any w^ay.t I agre^, 
therefore, with Mr. Justice Adami that 
the order granting the review was im- 
properly made. 

On the merits also the decision is porreet, 
for, in my opinion, the plaintiffs have no 
cause of action . f 

The position of a transferee of a portion 
of a n on-transferable occupancy holding 
is ,a Peculiar one. He. has a right to 
possession as against the whole world 
but the landlord is not bound to receive 
rent from him nor to recognize his exist- 
ence in any litigation between himself 
and his recorded tenant. He is not a 
necessary party in a suit for arrears of 
rent or for enhancement of rent ai d he 
cannot, since the latest Full Bench deci- 
sion upon this point in this Court, deposit 
the arrears under section 170 of the Bengal 
Tenancy Act so as to save the holding from 
sale. He may, according to the Full Bench 
ruling in Dayamoyi v. Ananda Mohan Roy 
(6), apply under O. XXI, r. 9^, Civil Proce- 
dure Code, to have the sale set aside cnth0 
ground of irregularity but he cannot stie 
the landlord for a declaration that a decree 
obtained by him against the recorded 
tenant is void except upon showing that 
he has actually suffered damagP by the 
landlord s act. I can find nothing in the 
Full Bench decision in Asarfi Singh v. 
Ram Khelawan Sinha (2) which justifies 
the view that a suit would lie against 
the landlord if his decree against the 
tenant had failed to cause damage to the 
transferee. 

It is contended that, even if he cannot 
prove damage, the transferee's suit will 
he under section 42 of the Specific Relief 
Act. Now.it is undoubtedly true that 
the transferee has a legal right in im- 
moveable property, that is to say, aright 
to remain in possession. It may be also 
admitted that he .has a right to such 
possession upon payment of a certain 
rent to the recorded tenant; but what 

(6) «7 Ind, Caa. di; 42 C. 172; 18 C. W. N. 

97ri 20 6. L. J. 52 B.). 


<5) R. 4®3* 
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t%e landlord done wtiicli can be con- 
str^aed as a challenge to the transferee’s 
right. It is said that by obtaining 
a decree for Rs. 31 instead of Rs. 14 
the landlord has proclaimed to the 
worH that the true rental is Rs. 31 and 
thit he has thereby cast a cloud upon 
tha Jitfe of the, transferee. The answer 
is that the landlord has no concern with 
the transferee and that the fact that he 
has obtained a collusive decree against 
the , /recorded tenant ot Rs. 3^ 
annum js no declaration that the trans- 
feree IS liable to -pay to the recorded 
tenant an enhanced ^um. It cannot be 
said that the landlord has denied the 
right or is interested in denying the 
right of: a person of whose existence he 
is not even aware, and no case has been 
shown to us in- which a declaration has 
been given to a transferee simply on the 
ground that the landlord has obtained a 
collusive decree against a recorded tenant. 
In my opinion the 'Suit of the plaintiffs 
is -j^emature, for the recorded tenant may 
satisfy the decree before sale. Reliance 
was placed by the respondent upon a de- 
cision of this Court in Barhma Deo 
Lql V. $hiO Pr^^^ai Lai fy). In that case 
the transferee had been allowed to deposit 
the, decretal amount under section 170 of 
the Bengal Tenancy Act and, tmder the 
provisions of section 171, he had acquired a 
mortgage tlien upon the bolding and had 
t tken possession of the same. The landlord 
was bound to receive rent from the trans- 
feree till his mortgage lien was discharg- 
ed and he was brought into direct rela- 
tionship with hidi. The landlord theie- 
after brought a. collusive suit at an 
enhanced rental against the otigmal 
tenant and it was held that the trans- 
feree was competent to brine, a suit for 
a declaration that the decree was collu- 
sive and not binding upon him. 

In that ca^e the transferee's right to 
keep possession of the holding -upon pay- 
ment of the existing rent was directly 
challenged by the landlord's collusive 
decree and the case fell strictly within 
the provisions of section 42 of the 
Specific Relief Act. In the present case 


Ind. Cas. 237; 2 3 P. I,. J. 561; (1917) 
pat. 2221 1 P, W* 674. ^ ^ 


the transferee has no such mortgage 1 lien 
and I cannot see that the landlord hrs 
in any way denied his right or that he is 
interested in denying it. 

I think, therefore, that the decree of 
^the Munsif issuing a permanent injtinc- 
, tion upon the landlord prohibiting him 
from executing his rent-decree is wrong 
and the decree of - the Additional 
Munsif in the fir^t instance wes right. 

The result, therefore, is that the judg- 
ment of Mr. Justice Adami must be 
affirmed ana the appeal dismissed with 
costs. The contesting defendant will get 
his costs throughout. 

w. c. A. Appeal dismissed. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 1693 oe 191Q. 
March 17, 1923. 

Present: — Mr. Justice Martineau and 
Mr. Justice Zafar Ali. 

LABHU RAM— PLAiNTiFf— A ppellant 
versus 

ABDULLA alias DTUXA and another— 
Defendants— Respondents. . 

^ Mortgage — Construction of deed — Interest, whe^ 
they charge on property — Redemption — Improve- 
ments made without consent of mortgagor — Mortgagee, 
whether entitled to amount spent on improvements. 

A mortgage-deed after providing that the mort- 
gage-money would carry interest at a certain 
rate concluded with the statement that when 
the mortga.sor makes the payment he will pay 
the whole money: 

Held, that the stipulation meant . that the 
mortgagor would pay the ''whole money”, c., 
principal and interest, at one time, and that, there- 
fore, the interest was a charge on the property, 
[p. 184, col. 2.] 

A mortgagee who has effected improvements 
on the mortgaged property is entitled to be paid, 
at the time of redemption, the amount spent 
by him on such improvements, provided the sum 
spent is not unreasonable, and the improvements 
have increased the value of the property, [p. 
185, col. I.] 

Rihhi Kesh v. Jwala Sahai, 52 Ind. Cus. 862; 
78 P. R. 1919, followed. 

Rupan Singh v. Champa Lai, 26 Ind. Cas. 
521; 37 A. 81; 13 A. L. J. 14, distinguished, 

Bhakwanti v. Mela Mat, 33 P. L. R. 1903, 
Beli Ram v. Chuha Ram, 18 P. R. 1898, 
and Prab Dial Shah v. BHai SaWaya Singh, 67 P, 
E. X893, referred to^ 
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Second append from a decree of the 
District Judge, Sialkot, dated the 6th 
June igig, modifying tlat of the Sub- 
ordinate Judge, Second Qass, Sialkot, dated 
the 19th December 1918. 

Mr. M. L. Pun, for Bakhshi Tek 
for the Appellant. 

M¥. ManoMf Lai, for the Respondents. 

TODdlMBNT.— -On the 8th August 1872 
the plaintifl s father mortgaged a house to 
the grandfather of Milkhi Singh, defend- 
ant No. 2, for Rs. 225, and on the 14th 
October 187^^ he executed an additional 
mortgage- deed for Rs. 100. Milkhi Singh 
sold his rights as mortgagee to the father 
of Abdulla, defendant No. i. The plaint- 
iff sues to redeem the house on payment 
of Rs. 325 but Abdulla claims, in addition 
to the principal, interest on the^ two 
mortgage-deeds and compensation for 
improvements. 

The first mortgage-deed provided that 
interest on Rs. 100 out of the sum of 
Rs. 225 Was payable at the rate of 
I per cent, per mensem, and that the prop- 
erty was to be redeemed when the 
mortgage-money with interest was paid. 

The stipulation with regard to interest 
in the second deed is as follows: — 

**lkrafyeh hai kijahmuk zar-i-rahn sahika 
ada knfi^nga m waqt yth rupaya hhi ada 
karke fakkuLmhn kata lunga. Haveli 
nmfhuna Pav dakhal mufthin ka peUe $e 
hua hm ha% aur chunki mifijuntla 225 
rupaya sabika ke eksauruPaya 

ka sui btibisab eh rupaya fi sadi deta hun, 
is sau rupaya ka hhi usi kadar sud ada 
klya karunga* Aur jab ada karmga kul 
rupayya am kia karunga** 

The Subordinate Judge held that the 
interest ou the first mortgage was a charge 
on the fiouse, but not the interest on the 
second, and he allowed Rs. ^00 for the 
cost of improvements and Rs. 100 for the 
cost of repairs. Both parties appealed to 
the District Judge, who accepted the 
appeal of the mortgagee to the extent of 
holdiing that the interest on the secord 
mortgage also was a charge on the house. 
Both parties have filed second appeals in 
this Conrt. 

It is tot disputed that the interest rn 
the fihst mortgage is chaigeab’e on the 
hotiie, but it is contended £of iheplaintifi 
that tbe itttcrest on the mmA mertgaf e 


is not a charge on the house as it 
provided in the first senterce cf the 
passage quoted above that on payment of 
the previous mortgage-money ard the 
additional mortgage- money the mcrtgggir 
will redeem the house. The quest’ on ti ii s 
upon the mearirg of the last sentence, 
namely, *‘attr jab ada karunga kul rupaya 
ada kiya karunga.** Taken literally, the 
sentence would mean, ''And when I pay 
I will go on payirg the who]6 money.'* 
Th'S makes ro sense and we agree with 
the learned District Judge that the Word 
*kiya* is superfluous. We also ihii k that 
the words *kul rupaya* cannot be taken as 
referring to the interest only. The real 
meaning of the sentence appears to be that 
the mortgagor will pay the whole money, 
that is to say, the mortgage-money and 
interest, at one time, and we agree with 
the learned Judge that the interest is a 
charge on the mortgaged property. 

No objection is taken to Rs. loo being 
allowed for the cost of repairs, buttle 
plaintiff objects to the auard of Rs. 70c 
for improvements. Besi(?e& rep air ng the 
house, which had become ur inhabitable, 
the mortgagee has extended the building 
by adding the prtion marked A B P F in. 
the plan. It is contended that he was 
not justified in doing this as the mort- 
gage-deeds do not provide for his making 
improvements, andiefcreKe is made to 
section 72 (b) of the Transfer of Property 
Act, winch only allows a mortgagee to 
spend such money as is necessary for the 
preservation of the mortgaged property 
from destruction. Counsel for the plaint- 
iff-appellant has cited Rupan Singh v. 
Champa Lai (i) in which, where a portion 
of the mortgaged house had fallen down 
and the mortgagee had re-placed it attd 
had also added aij upper storey and a 
stair-case without the consent of the 
mortgagor, it was held that he was not 
entitled to the cost of making those 
additions. We have also been referred to 
Bhagwantiv. Mela Mai (2), in which the 
mortgagee was held to be rot entitled to 
compensation for alterations or improve- 
ments made without the written petmis- 
sion of the mortgagor. 

(1) 26 Ind. Cas. 521; 37 A, 8i; 13 A. T, 

(a) 33 P. !<• R* ■ . • ; 
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But, oa the other hand, in BieU Ram \r; 
Ckuha Ram (3) where a katha house 
had fallen down and had been re-built 
by the mortgagee in a more si bstantial 
condrtfon, it was held that in re-building 
the house he was authorised to make it 
more substantial provided that the work 
was done providently and without any 
unnecessary expense and that he was, 
therefore, entitled to be recouped for 
the outlay, which was, under the circum- 
stances, a reasonable one, to the extent 
that the mortgagor w.-nild derive benefit 
therefrom. 

In Prab Dial Shah v. Bhai Sawaya 
Singh (4) it was held upon a consideration 
of all the circumstances that the mort- 
gagees were entitled to the whole of the 
money spent by them upon permanent 
improvements to the mortgaged prop- 
erty, the value of which h^^.d increased 
at least to the extent of the sum ex- 
pended. The learned Judges remarked 
that the case was one in which it would 
be inequitable upon general principles of 
justice to allow the plaintiff the benefit 
of the defendants* outlay, without making 
him recoup the defendants for nt least 
their actual expenditure, especially as 
there was no danj^er of the plaintiff 
being ‘‘improved ont of his estate.** 
Th t decision w is followed in Rikhi Kesh 
v. Jwala Sahai[$), in which the mortgagee 
was allowed the amount spent by him 
upon a dalanvihich he had added to the 
mortgaged house, the amount being not 
unreasonable and the addition having 
increased the value of the house, and the 
Court declined to follow Rupan Singh v. 
Champa Lai (i),as that decision was based 
solely on the provisions of the Transfer 
of Property Act. 

In tlie present case also the amo^mt 
spent by the mortgagee 'vas not unreason- 
able and it is, in our opii ion, equitable 
that he should be recouped for his ex- 
penditure by the mortgagor. 

The defendant's appeal relates only to 
the amount to which he is entitled for 

(3) xB P. R, xSqS. 

($f Ini mt 70 E R; 19x9^ 


the intprovements effected. The findf'ng, 
however, as to the amouit spent is one 
of . fact and cannot be contested in second 
appeal. 

■We accordingly dismiss both the appcafe 
with costs. 

z. X. Appeal MsfdmA 


PATSTA HIGH COUfil. 

Appeai, from Orioinai, Order No. T44 
OF 1920. 

December y, 1921. 

Present Justice Jawala Prasad 

and Mr. Ju stice Ross. 

Bahu RAJBANS SAHAY and others — 
PETITIONERS— APEiXirANTS 
versus 

ASKArAN B Aid— Opposite Party — 
Respondent. 

Civil Procedure Code (Act V of 1908), 
O. XXI, rr. 66. 90 — Execution of decree — Sale 
•-^Substantial injury not estab}is 1 iedr-^Sale» when 
can be eet aside aiimtance of judgmeni^ebiar, 

A sale in execution o£ a decree cannot be 
set aside at the instance of the judgment -debtor, 
unless it can be shown that he haa snfiered 
material or substantial injury, even where it is 
established that there were ixriegplaritiesB or fraud 
in the publication and con^ct of the tale. 

Appeal against an order of the Shbordif 
nate Judge, Gaya, dated the 21st June 
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m that court, I„ tJ^e pourse 


Nawalliishor'e Prasad li,tox the Appel 
lants., 

Messrs. Kulwant Sdhai and Kailaspafi, 
for the Respondents. , 

JUDGMENT. 

Jv^ala Prasad, J.— -This appeal is directed 
aa;ainst an order of the Subordinate Judge 
of Gaya, dited the 2ist June 1920, dis- 
missing the application of the appellants, 
judgment-dt'btors, under O. XXI, r. 
90 of the Code of Civil Procedure for 
setting aside the auction -sale, dated the 
3tth April 1920, on the ground of material 
irregularity and fraud in publishing and 
conducting the sale, and the co: sequent 
inaiequacy of price, thus causing sub- 
stantial injury to the judgment-debtors. 
In order to appreciate the objections 
raised by Mr. lachmi Naraia Sii.gh ap- 
pearing on behalf of the judgment- 
debtors, it is necessary to set out some 
of the salient f xts. 

The opposite partv had two mortgages 
in his favour, one for Rs. 20,000 and the 
other for Rs. 25,000. In one of these 
mortgages five lots of properties were 
hypothec ited as security for the payment 
of the lo in, the first of which consisted 
of the villages of Jajapur, Jamugaiu, and 
Rimpur. These villages appertain to one 
muhd called Jiinu^jun bearing one Touzi 
Iso. 1561. The ' second lot of Hamid* 
nagrr, the third was Bhita. the fourth 
Upraul Hcimza, and fifth Obera. In 
the second bond only three of the afore- 
said properties, excepting Bhiti an^ 
Hamza, wer^ mortgiged. The mortgr;g^ 
suit was tried by the Adlitioiial S ibordi- 
nite Judge of Gaya who delivered judg- 
ment on the 23rd of May 1918 for a con- 
solidated. sum of Rs. i,oI, 283-8'3 due 
under ^ both the bonds ' including costs. 
Before the decree was signed the Court 
of the Additional Subordinate Judge was 
abolished and ipso facto under the pro- 
visions of the law the case lapsed into 
the file . of the , permanent Court of tie 
Stibordinatje Judge at G.ya which had 
ofiginal jurisdiction to try the said m* rt- 
gage sflit. ‘ bn the * 7tH' June 1919 the 
prel minary , decree was made final by the 
Court of the Fit^t Subordinate Judge and 


of the execution a dispute arose between 
the parties as to what should be con- 
sidered to be the value of the properties 
to be inserted in the sale proclamation 
under 0. X;xr, r. 66. Tte judgment- 
debtors suggested a veiy high value for 
each of the properties and t].e decree r 
holder, on the other hand, suggested a 
much sm.ller value. The dispute was 
settled between the parties and by con- 
sent an intermediate value was arriveo 
at with respect to each of the properties 
aggregating in total Rs. 1,28,000. At the 
actual sale the properties were sold for 
Rs. 74,800. On behalf of the^ judgnient- 
debtors it is contended that the above 
price fetched at the auction -sale w'as 
inadequate by the sum representing the 
diifeience between the price mentioned 
in the sale proclamation and that fetched 
at the sale, namely, Rs. 53,200. He 
further contends that this inadequacy 
of price which is a substantial loss and 
injury to him is due to the material 
irregularity and fraud in publishing and 
conducting the sale. No substantial evi- 
dence:, however, his been given by the 
judgment-debtors to show what the true 
value of the properties is and, as ob- 
served by the Court below, the collection 
papers which must necessarily be with 
them have been withheld. The Court 
below fouiid that one of the important 
villages Upraul Hamza was held by 
mokarraridars and practically no profit 
was made out of it by the judgment- 
debtors. Tne Court below was, therefore, 
perfectly justified in holding that the 
judgment -debtors failed to establish that 
the p»ricc fetched at the auction -sale was 
not a true value of the properties in 
question. The learned Vakil 01 behalf 
of the judgment debtors does not say 
that the properties in question were under- 
valued in the sale proclamation ; he 
contends that the valuation of Rs. 1,28,000 
entered by the lower Court in the sale 
proclamation should be deemed to be 
tiie true value oi the properties. He has 
referred us to various authorities in 
support of his contention . Those authori- 
ties do not go beyond ho’ding that a 


uourx 01 proper estimate of the value al th^ prop 

therenpon the ex cutio. o t.e decree ejties to be sold: is- a very matefiar fact 
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pi;rchasers to k^o\v, aqd, there- 
tojr^, ,the , valtt^ should be ascertained as 
neaifly as possible by the Court in order 
to specify tJae same in the sale pro- ^ 
claraation. The leading case on the sub- 
jectis the case of Siurendra Mohan Tagore 
Vi Hurruk Chand (i), but that case, as 
well as the subsequent authorities, have 
emphasised the fact that a very elabo- 
rate enquiry , should be made as to ; 
the I true value of the property at the 
stage of issuing the sale proclamation. 
True it is, that if a very grossly 
low valuation is shown in the 
sale proclamation the bidders might 
possibly be dissuaded and the property 
may fetch an inadequate price. In the 
present case the value of the property 
mentioned in the sale proclamation 
was almost double the sum fetched at 
the auction-sale. Therefore, nj bidders 
could possibly have been dissuaded by 
the value mentioned in the sale 
proclamation. No authority however, has 
been shown to us that the value fixed 
by the Coiirt ^ for the preparation of the 
sale pfvK'lamation under O. XXI, r. 66 
must be accepted^ as the true value of 
the property. Neither the Couit nor the 
p-irties are in a position at that stage 
to appraise the real and proper price 
of the property. After al^ the value 
mentioned ui the sale proclamation is a 
mere estimate ^ which, of course, should, 
as far as possible be a fair estimate, 
whereas if the sale proclamation is regular 
and there is no defect in the title, etc., 
of the property, the value fetched at 
the auction-sale on a competition 
between bidders is the real market-value 
of the property and must be deemed, for 
the purpose of O. XXI, r. go, to be 
the proper value qf the property. We, 
therefore,^ have no hesitation in holditg 
that the judgment -debtors nave absolute- 
ly failed in this case to establish that 
the value fetched at the auction-sale was 
in any way inadequate or that they 
suffered any material loss. A reference 
to the bid-sheet w 11 at once show that 
there was no lack of bidders at the time 
and there was keen competition. Con- 
sequently, the price fetched was the best 

(I) I2C. W.N. 
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that the property equM obtain. As there 
has, been material; or substantial 

injury to tli^ ju4gmei^t-d£C»tors they ate 
not entited tp have the sale set aside, 
even if it were esty Wished that there 
were irregularities or traud in the 
publ^'catjon ;and conduct of the sale. 
We have, however, heard in very great 
detail tjie learned a guhients cf Mr. 
I^chmi Narain Singh as to whether 
there was any irregularity in the publica- 
tion and conduct of the sale and we 
have iiO hesitation in , stating at once 
tiiat no material fiaw has been 4®tected 
anywhere. 

Mr. Lachmi Narain Singh, laboured very 
hard in order to show that the peons in 
the present case did not go at all to 
the spot to publish the sale pro- 
clamation ana that the report sub- 
mitted by them ^ .was, therefore, fake. 
W^ have looked into the diaries of the 
p.-oas as well as the report made Ly 
them and find that the peons were 
acta tliy , for a long time before the> 
actual service of thg sale proclamation 
in question out on tour for the purpose 
of serving processes in the j^eii^hboi. ring 
villages. It is, therefore, irnpossible to 
believe that these peons n ade false 
returns with respect not only to the 
p octsses in connection with the present 
s tie but ia connection with other cases, 

. It has also been said that the proclama- 
tion was not served in the Collectorate 
as is required by the law, but the 
point does not appear to have been 
pressed in the Co'4t below ^ and, there-, 
fore, could not be thoroughly investigated. 
The ^ judgment-debtors cannot now be 
permitted to take up this point abruptly 
in appeal before us. The learned &b-, 
ordinate Judge, therefore, was. right' in 
presuming that the requirements of the 
law must have . been complied with. 
It was for the judgment -debtors to show 
that it was not. Under O. XXI, 
r. 90, a prima facie ca.se has to l^e 
established by tbe judgment -debtors 
before the decree -holder,, ^can be called 
upon to give positive evicence of the 
service. Therefore, we.coiicur wita the 
view of the, Court below 4 b at the pro- 
cesses were properly . serve4 in the 
.peseut case^ 
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W fitrtliei hold that there was no the law. Then it was said that the Addi- 
iriKrity in the prepaiation of the tioaal Subordinate Jud^, after dehxer ng 
sale^ wclamilion. No doubt, tlie learned the judgment and signing it, left the 
V Itil has ur^eo that the entire amount Court and that the preliminary decree 
nf'the decree ot one lakh odd should not was signed by another Suhoidmate Judge, 
haw been mentioned in the sale pro- There was nothing ^sular in this, for 
clamatioii with respect to two of the tiie decree must have been 
vitla-’es namelv. Bhita and Hamzi, mas- subsequently after theAdditional..ubordl- 
mwh as they were mortgaged in only one nate Court was abolished. Therekue, 
of the bonds But we h .vegoue ti rough under the new provisions of the Code of 

?L c^cr^aud do not find any difieren- Civil Procedure, O. XX, r. 8, tie 

tbiti^ made as to which of tne successor of that Court was competent 
properties would be liable for which to sign the decree. We, thewfore over- 
LX If there was any defect in the rule all the objections of Mr. Lachmi 

form of the decree the proper remedy j^arain Smgb and dismiss the appeal 

- .s T*ivic tn have with costs. 


W. C. A. 


Appeal dismissed. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 641 op 1921. 
April 10, 1922. 

Present : — Sir Norman Macleod, Kt., Chief 
Justice, and Mr. Justice Shah. 
KESHAV MANJA BHAT— Plaintiff 
—appellant 
versus 

GOVIND NAGA BHAT— Defendant 
— Respondent. 

Mortgage — Personal covenant mortgagor — 


for the iudgmeat-debtors was to have with costs, 
had the decree rectified by a proper BOSS, J.-I agree, 
application in execution proceedings. But 
the validity and form of the decree 
cannot be (questioned and the decree has 
to be executed now as it is. 

Mr. Lachmi Narain Singh also observen 
that the sale jMroclamation with respect 
to lot No. I Jajapur was not served in 
all the three villages but only in one 
and he referred us to the evidence on 
this point. U'e do not agree with him 
that this was so, and in any case 
section 67 (3) which has been newly 
added to the Code goes to show tlmt 
when a property is divided into lots tot 
the purpose of being sold separately, it 

shall not be necessary to make a separate Mortgage— Personal covenant by mortgagor — 
proclamation for each lot, unless proper suit on mortgage— Decree, form of— Personal deme, 

notice of the sale decree in a mortgage suit when the mortgage 

of the Court, otherwi^ be giv n. contains a personal covenant should direct “that 

has already l>€:eri mentiored that thes-e jf ig deficit the mortgagee should be 
three properties, Jajapjr. Jamugain and at liberty to apply for a personal decree for the 
Appertain to one mahal and one balance against the mortgagor.** [p. 189, col 1.} 

A personal decree in a mortgage suit is 
tonit. Therefore, no separate ^ passed only when it is found that the net 

sale proclamation was required with respect proceeds of sale of the mortgaged property are 
to each of the properties. But as observed insufficient to pay the mortgage amount, 
above however, th.e service appears to have Second appeal from the decision of 
effected with respect to the separate the District Judge, Kanara, in Appeal 
villafi.es. . amending the decree 

tS l^t point mentioned by Mr. Lacbmi passed by the Subordinate Judge at Kumta, 
Narain Singh again goes to the root of the in Civil Suit No. 206 of I9^9- 
decree and is not capable of being enter- Messrs. G. P. Murdeshwar andD. i?. 
tained by this Court in execution pro- rankar, for the Appellant, 
ceedings. He says that the hirst Subordi- Mr. Y. iV. Nadkarni, for the Respond- 
n ate Tudge who has executed the decree had ents. _ 

no iurisdiction to do so, but tie final decree JUDGMENT.— The plaintiff sued to 

was made by him on the 7th November recover Rs. 542-9-o» being the balance on 
IQIO and this was the only Court which a mortgage-bond passed by the defendants 
could properly execute the decree under on the 22nd May 1915, togrther with future 
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Interest and costs by sale of the mortgaged 
property or against the defendants per- 
sonally. The learned Subordinate Judge 
passed a decree in favour of the plaintiff 
directing that the money should be paid 
with interest within six months from the 
date of the decree. In default of payment 
of the decretal amount the plaintiff was 
to be at liberty to recover the same by 
applying for sale of the mortgaged property 
or sufficient portion thereof subject to 
the provisions of section 15B, clause I2), 
of the Dekkhcin Agrj culturists ' Relief Act, 
and to recover the deficit, if any, f om 
the defendants personally. That is a form 
of the decree which it is not desirable to 
pass in mortgage suits, because it cannot 
be known until the mortgaged property 
had been sold whether there will be a de- 
ficit and if there is a deficit what the amount 
will be. .1 decree in a mortgage suit when 
the mortgage contains a personal covenant 
should direct “that if there is any deficit 
the mortgagees should be at liberty to 
apply for a personal decree for the balance 
against the mortgagor.” 

In appeal the learned District Judge 
thought that the terms of the mortgage 
did not include or imply a personal co- 
venant, and, therefore, the decree was 
amended by the excision of the last clause. 
We may mention that, under 0 . XXXIV, 
r, 6, of the Civil Procedure Code, it is pro- 
vided that where the net proceeds of any 
such sale are fotmd to be insufficient to 
pay the amount due to the plaintiff, if 
the balance is legally recoverable from 
the defendant otherwise thai out of tbe 
property sold, the Court may pass a decree 
for such amount. Therefore, it is contem- 
plated that a personal decree is passed 
only when it is found that the net proceeds 
of sale of the mortgaged property are 
in efficient to pay the mortgage amount. 
We think that the decision of the learned 
District Judge was wrong. The words 
of the mortgaged-deed are as follows:— 

In case the instalments be- not paid 
at the time fixed, but we keep the same 
unpaid, we will pay the amount with in- 
terest son the amount of .instalments that 
may remain unpaid at the rate of Rs. 9-6-0 
per cent, per year that may accrue up 
to the time of recovery, and even if two 
.Anstaiments be not paid at the time fixed, 


without putting forward the excuse ot 
future instalments we are liable to pay 
in one lump sum the amount also of all 
the future instalments with interest at 
the rate mentioned above.” 

It is difficnit to imagine how a personal 
covenant could be more clearly expressed. 
Therefore, the appeal must be allowed, 
but we amend the decree of the Trial Court 
as follows : vStrike out the words and 
to recover the deficit, if any, out of the 
personal property of the -defendants and 
t'e defendants personally” and in their 
place put the following words*. *'Ifthe net 
proceeds of the sale are insufficient to 
pay the a-i ount due to the plaintiff, then 
the plaintiff to be at liberty to apply for 
a personal decree against the defendants 
for the amount of tl e deficit.” That is 
obviously the right order, because until 
the mortgage property is sold, it is im 
possible to ascertain what is the amount 
for which a personal decree can be pass.-d. 
The appellant must get his costs in this 
Court and in the Court below. 

W- c. A. Appeal allowed. 


MADBAS mm COUET. 

Appkai, against Order No. ^ 6 o of 
1922. 

March 21, 1923. 

Present. '-Justice ir Francis Oldfield, XT., 
and Mr. Justice Venkatasubba Rao. 

M. RUNGANATHA THATHACmaiAR 
— RESPONDhNT No. I — APPEE/DAWT 
versus 

KRISHNASWAMI THATHACHARIAR 
and others — (pEriTlONERS Nos. 1 

TO 4, 2ND, 3RD, sm, 6T1I, 71^ ANDigTH 

RESPONDENTS! — Respondents. 

Civil Proce^wre Code [A-ct V of I^goih ss. 
* 47. 92 — Scheme — Application for faviher 

relief under scheme, whether application in execution 
—Appeal 

When a suit is instituted under seofcbn 02 
of the Gvil Procedure Code 4o obtain a decree 
settling 0 scheme and a decree is passed embody- 
ing a scheme, the relief sought must, so far as 
the suit is concerned, be regarded to bare ‘besea 
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finally given and there remains nothing to obtain 
by vrky t>f execution, [p 102, col. i ] 

Provisions in a scheme for further remedy 
hj applications to the Court cannot be enforced 
*' in execution of the decree," and orders granting 
or refusing srich applications are not ‘‘ decrees " 
under section 2 (2) of the Civil Procedure Code 
and are not appealable as such under section 47 
thereof. 

^ Damodarbhat v. Bho^ilil. 24 E. 45; 1 Bom. L. 
R. 509; 12 Ind. Dec. (N. S.) <>67, Prayag Doss Ji 
Varu Mahantv. Tirumala Srirangacharluvaru, eS 
M. 319; 15 M. Iv. J. 133. Lokasikhamam Mudaliar 
V. Thia^aroya Cheitiar, 38 Ind. Cas. 415; (1917^ 
M. W, N. 420; 54 W. 59O, referred to and 
distinguished . 

Where no procedure for the exercise of the 
powers conferred upon it b\ the scheme is speci- 
fied in the scheme, the functions of the Court enter- 
taining applications under some provision in the 
scheme must be regarded as judicial and the 
applicability both of its ordinary judicial pro- 
cedure and of the law relating to appeals from 
its ordinary derisions must be presumed. 

Ravnaswami Gounder v. Muthu Vclappa 
Gounder, 71 Ind. Ca.s. 1039; 44 M. L. J. i; ib 
R. W. 848; (1923) M. W. N. 133; (1923) A. I. R. 
(M) 192; 46 M. 536, Venkatarama ^lyyar v. Janah 
Hamid Sultan Maracayar Sahib Bahadur, 70 
Ind. Cas. 987: 44 M. L. J. 161; (1923) M. W. K. 
78; 32 M. R. T. 114: 17 L. \V. 656; (1923) A. I. R. 
(M.) 360, National Telephone v. Postmaster 
General, (19x3) A. C. 546; 82 R. J. K. B. 1197; 
109 R. T. 562; 57 S. J. 661; 2Q T.R. R. 637, 
kfishna Udayar v. Vasudeva Axyar, 40 Ind. 
Cas. 650; 40 M. 793; 15 A. R. J. C145: 2 P. R. \V. 

33 M. R. J. 69; 26 C. L. J. i.'}3; 19 Bom. R. 
R. 715; (1917) M. W. N. 628; 6 I,. W. 501; 22 C. 
W. N. 50; II Bur. R. T. 48; 44 I. A. 2(>i (P. C ), 
relied on. 

Appeal against the order of the Court 
of the Subordinate Judge, Chingleput 
dated 15th July 1922, in Miscellaneous 
Petition No. 164 of 1921, in Original Suit 
No. II of 1907. 

Mr. C. Krishnamachariar, for the Appel- 
lant. 

' Messrs. N. Chandrasekara Iyer and 
Vedantam, for the Respondents. 

JUDGMENT. 

Oldfialdt J.— This appeal is against an 
order passed by the Subordinate Judge’s 
Courts Chingleput, on a petition presented 
to it under clause 10 of the scheme sanction- 


responsible for filing it, the lower Court 
must, in accordance with the scheme, dp 
so. The lower Court held after enquiry 
that the point disputed before it, a vancancy 
had occurred and directed that it should 
be filled in the manner provided by the 
rules framed by the Hi h Court. No 
m Te need be said to show that li tre 
is no question of failure on the part of 
the lower Court to ^ exercise jurisdiction 
or of interference with its action by way 
of revision. The question is then only 
of interference, as we are asked to interfere 
in the exercise of onr appellate powers; 
and we have accordingly to decide whether 
an appeal against the lower Court's dis- 
posal lies, respondei3ts contending that 
it does not. 

That, it is conceded, depends first on 
whether the position of the District Court 
under the scheme, clause 10, is that of a 
persona designata; not of a Court, whicji 
will, in case its order is appealable under 
'any appropriate provision of law, be 
subject to our appellate jurisdiction. The 
test to be applied has been considered fully 
in a recent decision, Ramaswami Gounder v. 
Muthu Velappa Gounder li), which w^s 
followed in Venkatarama Ayyar v. Jandh 
Hamid Sultan Maracayar Sahib Buhadur (2), 
and there is no necessity to add anything 
to that statement of the law, except tha,t 
no distinction can be drawn between the 
•nterpretation of an Act, which was then 
in question and that of the scheme before 
us. ^ There is, accordingly, first, the 
Consideration that, as the precedure 
to be followed in the Court’s exercise of 
the power conferred by the scheme, is 
not specified therein, the applicability 
both of its ordinary judicial procedure 
must be presumed and also, as follows 
from National Telephone v. Postmaster 
General (3), of the law relating to ap|)eals 
from its ordinary decisions. And, next, 
when in accordance with the course 
taken by the Privy Council in Bahkrishda 


ed by the decree in Appeal Suit No. 212 
of 1909 fot the mahagement of one of the 
Conjeevaram temples. That petition was 
presented on the assun^tion that a vacancy 
had occurred among the trustees uuier 


(1) 71 Ind. Cas. 1039; 44 M. R. J. i; 16 R. 
W. 848; (1923) M. W. N. 133; (1923) A. I. R. (M) 
192; 46 M.. 536. 

(2) 70 Ind. Cas. 987; 44 M. R. J. 161; (1923) 
M, W. N. 78; 32 M. R. T. H4; 17 R. W. 656; (1923) 


the schehie and that, as it had not ' een W 3 ^^* g. t t ^ B 1107. 

filled by either of the two agencies primarily ■ i,.'x. sisf 57 g'g T. i. R. 637?' 
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Uia^dv^ V.' Vasudeva Aiyar (4), we refer to 
tHe position occupied by the Court u^.der 
clauses of the scheme, other than that now 
uhder construction, for iaslanc:*, claubrs 
13, 4^ ano 61, and find tiiat its functions 
thereunder are clearly judicial, v*e must 
take the same view of the function with 
which we are now concerned. 

If. however, the Court was in this matter 
acting judicially, it is still, as respondents 
‘contend, necessary to see whether its order 
was one, against which under the ordinary 
law an appeal will lie; and that, it is not 
disputed, depends on whether its order 
was a decree within the meaning of section 2 
(2) of the Code of Civil Procedure, or, more 
particularly, whether it was the determi- 
nation. under section 47 of a question re- 
lating to the execution of a decree. That 
it was so is alleged on the short gtoiind 
that the order was passed to give effect 
to the scheme and that the scheme was 
prescribed in and is part of the decree. 
But, firsts that takes no account of the 
requir ttient of the latter section that the 
question determined shall be one arising 
between the parties to the suit or' their 
representatives. For in the present c?.' e 
of the parties to the Lwer Court's oraer, 
some at least, respondents Nos. 5 to 8, were 
impleaded only in their capacity as mem- 
bers of the Board of Supervision, which 
was created only under the decree in Oii- 
ginal Suit No. ii of 19.07, and, of them 
6, 7 and 8th respondents were certainly 
not parties in any rense and were not 
even connected with the community, to 
■which the plaintiffs therein belonged 
or with them, even in the representative 
capacity, in which they sued on behalf 
of the Thathachar family. And, generdly, 
it is clear that this requirement of 
section 47 cannot be regarded as necessarily 
fulfilled by every Court’s order made under 
the scheme; for, it is obvious that this 
would not be so in the case of an order 
under clause 4^ or clause 61, for the re- 
anbvUl from office of a person, who nntil 
his - a*ppointment had had no connection 


40 Ind. Cas. ,650; 40 M. 793; 15 A. J. 


with the institution ana was a stranger 
to th • suit. 

There is, moreover, further and equally 
substantial objection to the appellant's 
contention that the question determined 
by the lower Court does not relate to the 
execution of a decree. For the relief 
asked for in Original Suit No. ii of 7 
was simply the framing of a scheme; and, 
when that had been done in the decree 
passed, there was no further relief asked 
for or granted, in respect of which execu- 
tion could be taken out. That having 
been the scope of the suit and the decree, 
there is no ground for the suggestioii, 
which in fact appellant’s contention in- 
volves, that the decree anomalously must 
be regarded as executable in perpetuity 
on every occasion on Vhich a deviation 
from the scheme is alleged. True, the 
scheme provides for the Court’s intervention 
on such occasions. But to assume that 
it will interve e by way of execution will 
be to beg the question in issue; and it is 
material that there is no su h explicit 
provision for enforcement of the scheme 
in execution as wavS contemplated in- a 
case to be referred to, Pmyag Doss Ji Varu 
Mahant v. Ttrumala Snrangacharlav^kru 
(5), the only ptovisibn for future control 
over the trust being general in clause 64 
for the making of rules by the Fisti^ict 
Coimt and in clause 65 for the modification 
bj^ the High Court of the scheme it- 
self. 

It is useless, in view of the distinctive 
characteristics of the Indian Lawof Religious 
Endowments and Indian Procedure relat- 
ing to execution, to refer to English practice 
or decisions. Appellant relies first on 
the decision just referred to, as enunciating 
the general principle, that directions in 
a scheme can be enforced in execution 
by persons interested ; but the preceding 
and succeeding context makes it clear 
that the Court was really only formulat- 
iog a provision ia the scheme it \ias Irani- 
bg. Damod'irhhat V, Ehoplal 
to in the de ision just noticed, is no doubt 
in appellant's favour, to the extent that 
the Coimt was prepared to treat persons, 
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Rho had been parties to the decree and 
whc' failed to submit accornts in accord- 
ance with the schemes prescribed iu h, as 
in contempt, and to compel them to do so 
by imprisonment or attachment of their 
property. But this authority was merely 
mentioned and disttoguished in Lokasikha- 
mani Mudalmr v. Tkiagaroya Chethar 
(7), and it does not seem to have ever been 
followed. It is. moreover, material that 
in it, as appears from Damodar Bhatji^ v. 
BJuit Bhogtlal Kasctnda^ (8). the taking 
of accounts was a relief asked for speci- 
fically in the srit and granted independently 
of the framing of a scheme in the Court 
of first instance, and as there is nothing 
to show that this part of the decree was 
altered in appeal, that fact may ^afford 
an explanat on for the H'gh Court s con- 
clusior. Here, when the relief asked for 
and granted was the scheme alone, there 
is no reason for holding that the further 
Tf itif> dy provided in the scheme need or 
can be asked for, in executiotx of the decree, 
or that the order granting or refusing it is 
appealable, as one passed under section 

47. 

On the ground that no appeal lies, the 
appeal must be dismissed with costs. 

VeiskiMssabha Rao, J.— I entirely agree. 

When a suit is ’nstituted, in the words 
tif section 92, Civil Procedure Code, to obtain 
a decree sett ing a scheme and a decree is 
passed embodying a schetne, the relief 
sought, must, so far as the suit is concerned, 
be regarded to have been finally g ven 
and there rema ns nothing to x)btain by 
way of execution. In a suit for money 
the decree directs payment of it by the 
defendant to the plaintiff. To realise the 
money, it may be necessary to execute 
the^decree. Similarly, in suits for specific 
moveables, for recovery ^ of immoveable 
property, to enforce specific performance 
©f a contract, etc., what is awarded by 
the decree has .0 to be realised in execution. 
But where the relief asked is that a scheme 
may be settled by the decree a date erne 
has been so settled by the decree, the plain- 
tiffs haveobtained all that they have asked 


(7) 38 Ind. Cas. 415; (igi?) W. N. 420;' 
K I4, W. 596. 

(8) ar2 B. 493) n Ind- Dec* (n. s.) oio* 


and the scheme that is framed by the CSourt 
is similar in this respect to a scheme settled 
out of Court, or a scheme contained in a 
"Will or an instrument, which has made 
the dedicat'on. 

The argument that the application 
in question was an' application in execution, 
was possible because the particular clause 
in the scheme under which the application 
was made, directed an application t® the 
Court and the Court is defined in the scheme 
as either the ubordinate Court having 
jurisdiction over the temple, or the District 
Couit of Chingleput. But most <of the 
clauses in the scheme make no reference 
to the Court at all. And, can it be contended 
with any show of reason that the pro- 
visions of those clauses can be enforced in 
execution of the decree ? Bor instance, 
clause 25 of the scheme provides that 
the trustees shall annually before a certain 
date prepare a budget for the following 
year. In the preparation of the budget, 
The trustees ..re directed to have regard 
to the custom of the Institution. If" the 
budget is not prepared, or, in the prepara- 
tion of it, the custom is disregarded, is 
the remedy to be by way of execution 
of 1 he decree ? The dereliction or non- 
compliance may occur fifty or hundred 
years after the passing of the decree, cktise 
^2 says that the treasurer shall not keep 
with him more than Rs. 2,000 in cash. 
If he disobeys this direction, how can it 
be enforced in execution ? Clause 54 
. gain provides that the opinion of the 
Board of Supervision shall be determined 
by the majority of its members. If the 
Board on any^ particular occasion giws 
effect to the view of the minority, I fail 
to ^ee how th relief can be got in execution, 
pealing w th the last mentioned instances, 
it is obvious tlnit iieither the treasurer 
nor the members of the Board may happen 
to be parties to the suit ; most likely they 
may not. It is impossible to conceive 
how an execution application lies. 

The Court to which the application in 
qi*estion was made happens to be the 
Coxirt which has jurisciiction to execute 
the decree passed in the suit. But this 
is a mere ac..ident. The scheme m ght 
have provided that the application was 
to be made to anotlier Court, a Court 
not having jurisdiction to execute the 
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decree. As a matter of fact, clause 63 
of the scheme provides for au application 
to the High Court of Madras for disposal 
of surplus funds and, similarly, clause 65 
contemplates an application also to the 
High Court for the m dification of the 
scheme. Surely if such applications are 
made, by no stretch of imagination can 
they be described as execution applica- 
tions. 

Now, turning to authority, the only case 
which may seem to support the contention 
ot the appellant is Damodar Bhat v. BhogVal 
(6). But I think it may be distinguished in 
the manner suggested by my learned brotl^r. 
If, however, the case can be said to decide 
that a decree settling a scheme may ^ 
executed, I respectfully dissent from it, 
Prayag Djss Ji Varii Mahant v. Sriranga- 
charliL^aru (5) does no more than merely 
cite Damodar Bhaf v. Bh' gilal (6). The 
question did not arise and the Court was 
merely concerned with the actual ter ns 
of the scheme to be sanctioned. Some 
reliance was next placed upon Swaminatha 
Mudaliar v. Kumaraswami Chetttar (9) de- 
cided by Spencer, J., and myselC The 
question that arose was whether a decree 
could be executed by persons other than 
those on the record. In holding that it 
CO dd be, we merely reproduced an observa- 
tion occurring in the judgment in Prayag 
Doss Ji Varu Mahant v. Snrangacharl.i- 
varu (5) to the effect that persons intere:>t- 
ed (that is, other than those who are 
on the record) may enforce m execution 
the directions in a scheme. "We were deal- 
ing w.th the question as to who could exe- 
cute a decree and we held that persons 
not parties to the suit could also execute 
It. We were concerned only with the 
first words of the sentences we quotea and 
we did not intend to decide (and of course 
there was no occasion for it) whether or 
not a scheme decree Is capable ot exe- 
cution. 

I also agree that the Court exercised 
Its powers as a Court of I#aw and not as a 
penma deaignata. but the appeal was 
filed and justified on the footing that the 
order related to executioxt and could be 


44 1>. J. 2^21 (19*3) 
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q :estio: ed in i ppeal under section 47, 
Civii Procedure Code, and we were not 
asked to interfere w th the order in the 
exercise of our powers of revision or of 
su per intendence . 

With these observations, I agree that 
the appeal should be dismissed with 
costs. 

V. N. V. Appeal dismissed. 


BOMBAY HIGH COURT. 

Ori;i(4ai. Civit, Jurisdiction Suit 
No. 582 uF 1922, 

June 27, 1922. 

Present : — Mr. Justice Mull a. 

K.. C. MEHTA— -PdainTiff 
versus 

CASSUMBHAI KESHAVJ I— DEFENDANT. 

Principal and agent — Commstion, Brakerwken 
entitled to— -Mortgage — Title-deeds, inspwtiOm' of 
— Mortgagor, right of. 

In order to entitle a Broker to his ooiumisiion 
he must prove either that the tntttsactieiil' haa 
hotn completed, or that, if it la not, the hon -com- 
pletion was due to default on the part of the prin- 
cipal. 

LoU^, OuihwoUU, (1893) 10 T. Tu, 7# all p. 
77, foUowed. 

A mortgagee in Bombay is not bbtmd to deliver 
possession of the title-deeds or to produce them 
lor the inspection of the mortgagor, uhtfi actual 
tender or payment of the principal, intezeit ahd 
co.st8. [p. 196, col. z.] 

BeaUte v. Jeihd, 3 B. H. C. R. (O. C. J.) I 3 » 
at pp. i5f, 157, reded upon. 

Mr. Lalfi, for the Appellant. 

Mx.Jayakar {withhitnUx.Bramhandhaf), 
for the Respondent. 

JUDGMENT.— This is a suit to recover 
Rs. 4,000, being brokerage alleged to be 
due from the defendant to the plain tiff. 

The plaintiff's case is that in Decemhter 
1921 he was employed by the defendant as 
a Broker to raise a loan of Rs. 2,00,000 on 
a mortgage of the defendant*s property ai 
Ripon Road. The terms of employment-^ 
as to which theie is no dispute between 
the parties— were that the deteudant should 
pay brokerage to the plaintiff at the rate 
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of two per cent, on completion of iLe 
mortgage. 

The plaintiff says that he went and saw 
two or three persons about the loan and 
that eventually he saw Mr. Cama, who ex- 
pressed his willingness to make a loan 
if the property was a substantial one. 
Mr. Cama, accompanied by the plaintiff, 
the defendant an I the delei dant's son, 
went and saw the property, and he even- 
tually agreed to advance Rs. 2,00,000 
on a first mortgage of the said property 
at interest at the rate of nine per cent, 
per annum free from income tax. There- 
after, on the nth January 1921, the 
plaintiff, the defendant and his son saw Mr. 
Cama at his office pursuant to an appoint- 
ment made with him, and from there they 
proceeded to the office of Messrs. Shroff 
and I/am, Mr. Cama *s Attorneys. There the 
remaining terms of the loan were discussed 
and settled and Mr. Tam made a note (Ex 
hi bit A) of the terms agreed upon between 
the defendant and Mr. Cama. There is 
no dispute between the parties as to these 
terms; in fact, the notes made by Mr. Tam 
were put in by Counsel for the plaintiff 
in his opening with the consent of Couns^il 
for the defendant. 

After the terras were recorded by Mr. 
I/am, the defendant's son r^ quested Mr. 
I/am to write a letter to one J. M. Mehta, 
who was the first mortgagee of the said 
property for ruppees one lac, to send the 
title-deeds to him for investigation of title. 
Mr. Tam, there v pon, wrote the letter 
Exhibit B. The defendant's son also 
requested Mr. Tam to prepare a formal 
agreement of mortgage. Mr. Tam said 
that there was no necessity of a formal 
agreement as he had made a full note of 
all the terms agreed upon between the 
parties. The defendant's son, however, 
told Mr. Tam that he wanted a formal 
agreement to show it to the first mort- 
gagee, so that he might send the title-deeds 
to Mr. Tam. Mr. Tam undertook to prepare 
a formal agreement and he eventually 
drafted one. The defendant's son stated 
in his evidence that the plaintiff asked 
Mr. Tam to prepare the agreement, but 
I ^ not believe his evidence on this point. 

After a few oays the plaintiff went and 
saw the defendant's son at his shop. The 
ddbndant's son told him that the first 
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mortgagee did not want to part with the 
title-deeds and that the first mortgagee 
having come to know of the agreement 
between the defendant and Mr. Cama 
he himself was willing to make a further 
advance to the defendant and to extend 
the time for redemption. The defendant's 
son also told the plaintiff that he was 
prevailing upon the first mortgagee to part 
with the title-deeds. The defendant’s son 
also went and saw Mr. Tam and informed 
him to the same effect-. 

On or about the 19th Janaury 1922 the 
plaintiff again went and saw the defendant’s 
son at his shop when the defendant son 
told him that the first mortgagee had agreed 
to make a fiurther loan to him and that 
would save him costs and brokerage. 
Thereupon, the plaintiff demanded broker- 
age from the defendant’s son. The latter 
told him that he would give him some 
other job to enable him to niake up for the 
loss. 

On the same day the p}aintiff sent a 
Solicitor’s notice (Exhibit C) to the defend- 
ant. To the said notice the defendant replied 
on the 24th January 1922 (Exhibit C), stat- 
ing that there was no concluded agreement 
for a mortgage between the defendant 
and Mr. Cama, and that the plaintiff’s 
claim was false. 

Mr. Cama also sent a vSolicitor's notice 
to the defendant on the 20th January 1922 
(Exh.bit D) to which the defendant sent 
a similar reply on the 24th January 1922 
(Exuibit D; . 

The defendant has filed his written 
statement. The first defence is that there 
was no concluded agreement between him 
and Mr. Cama for the loan and that matter 
had rested In n^otiations only. The de- 
fendant stated in his evidence that he 
did not agree to any of the term® taken 
down by Jifi:. Tam and that there was nothing 
but a talk about the terms^ of the loan 
in Mr. Tam’s office. I think this is absolute- 
ly untrue. After the terms were arranged, 
he instructed Mr. Tam to write a letter 
(Exhibit B) to the first mortgagee which 
runs as follows:— 

^'We are instructed by Mr. Cassum 
Keshvaji, the above uamed mortgagor, to 
address you as under > 

"That he has etJgred into an agreement 
with our clients Messrs. J. H. Cama and 
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others to take a loan from them on a first 
legal mortgage of the above property which 
is at present under mortgage to you. 

'' We are Instructed that due intimation 
has already been given to you by the said 
Mr. Cassum Keshvajl of his intention 
to redeem your mortgage. ” 

At the end of the letter there is a request 
to the first mortgagee to send the title- 
deeds to the Attorneys for the investigation 
of title. 

In this letter It is clearly stated that 
the defendant had agreed to take a loan 
from Mr. Cama. The defendant's son 
admits that this letter was read out and 
interpreted to him by Mr. I^am before it 
was despatched. 

I hold on the evidence of the plaintiff 
and Mr. Cama, corroborated by the inde- 
pendent testimony of Mr. Tam, that there 
was a Concluded agreement between the 
defendant and Mr. Cama whereby Mr. Cama 
agreed to lend and the defendant agreed 
to borrow rupees two lacs from Mr. Cama 
on a first mortgage of the defendant's 
property upon the terms contained in 
Exhibit A. 

The second defence is that the brokerage 
was payable on completion of the mort- 
gage, but as the mortgage was not com- 
pleted, the defendant was not bound to 
pay brokerage. It is true that the mort- 
gage was not completed as stated by the 
defendant. The plaintiff is not, there- 
fore, entitled to the brokerage claimed 
unless he proves that the mortagage was 
not completed owing to default on the part 
of the defendant. It is well established 
that In order to entitle a broker to his 
commission, he must prove either th^t the 
transaction has been completed or that, 
if it is not, the non-completion was due 
to deafault on the part of the principal : 
see per Lindley, T. J., in LoU v. OtUhwaite fi). 

Such being the law it remains to consider 
whether the non-completion of the mort- 
gage was due to default on the part of 
the defendant. The defendant's case on 
this point is thus stated in his written 
statement (paragraph 2) 

“ The defendant says that as the former 
mortgagees declined to part with the title* 
deeds unless and until the amount of their 

Li) (iiS3> 10 % 1. yi rtiJ p. 77. 


moneys was paid to them the negotiations 
fell through. " 

In his evidence the defendant's son 
stated that on the 15th or i6th January 
1922 he went and saw Mr. Tam and told 
him that the first mortgagee refused to 
part with the title-deeds and that Mr. 
Tam thereupon told him that unless he had 
full and free inspection of the title-deeds 
he would not advise Mr. Cama to advance 
a single pie to the defendant. This case 
is nowhere set out in the correspondence 
before suit, nor was a single question put 
to Mr. Tam about it in his cross-examina- 
tion arjid when with the leave of the Court 
Mr. Jayakar interrogated Mr. Tam about 
it at the fag end of the case, Mr. Tam stated 
emphatically that he did not say any- 
thing of the kind to the defendant's son. 
On the other hand, the version given by 
Mr. Tam is that the defendant's son told him 
that the first mortgagee would not part 
with the title-deeds, but that he was 
prevailing upon him to do so. Mr. I^am 
says that the defendant's son left him 
under that impression, and this is corrobo- 
rated by the two letters, Exhibit D. The 
first of them was a letter addressed by 
Messrs. Shroff & Tam on behalf of Mr. 
Cama to the defendant on 20th January 
1922. The letter says : — 

** Under your instructions a draft agree* 
meat for mortgage was prepared by us 
setti^ forth in detail all the terms and 
conditions of the said intended mortgage. 

“Thereafter your son attended our o&e 
and intormed us that the present mortgagee 
was giving trouble and stated that you 
would call again and inform us as to hoW 
you wished to proceed in the matttf. 

“We regret since then neither youMlf 
nor your son has called at our ofiOioe to give 
us the necessary instructions to proceed 
further. 

“Under the above drcumstaaces we have 
to write this to you asking you to see us 
in the matter immediately. ** 

To the said letter the defendant replied » 
on the 24th January 1922, stating that 
the negotiations for the loan were never 
completed and that the defendant, therefore, 
did not tlfinkit necessary to attend the office 
of Messrs. Shroff & IJSam. At the end 
of the letter it is stated that under the 
drctimiitances it was npt neoessalir that tjie 
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defendant sbonld see Messrs. ShxofE & I^am 
as required in their letter. It is nowhere 
stated in this reply that the defendant s 
son did not see Mr. I^am because Mr. Lam 
Imd finally told the defendant's sou that 
he would not advise his chent to make the 
loan unless the title-deeds were produced 
to him. Had the deiendant's son told 
Mr. I^m that the first mortgagee was 
firm in his reiusal to produce the deeds, 
Mr. X/am would have investigated the de- 
fendant's title to the property by taking 
search ot the records ot the Sub-Registrar 
of Bombay. A mortgagee in Bombay is 
not bound to dehver possession of the title- 
deeds, or to produce them for the inspection 
of the mortgagor, until actual tender 
or payment of the principal, interest and 
costs. It was so held by Westropp, C. J., in 
Beattie v. Jetha {2). Where a mortgagee 
refuses to produce the title-deeds, and 
such cases are not uncommon, the mort- 
gagor's title may be investigated by taking 
search of the records of the Sub-Registrar 
of Bombay. It was contended by Mr. 
Jayakar, on behalf of the defendant, that 
no such suggestion was^,. made by Mr. 
I^mto the defendant or his son. The 
answer to that is that that stage was never 
reached so far as Mr. Lam was concerned, 
for when the defenaant's son last saw 
Mr. Lam he left Mr. Lam under the im- 
ession that he was prevaihng upon tne 
st mortgagee to part with the title-deeds| 
Th^ truth of the matter seems to be that 
the first mortgagee must have at first 
refused to part with the title-deeds, but 
that when he learned that the defendant 
had arranged for a loan elsewhere he him* 
seh o&red to advance a further loan ; 
further, the payment of the 

first mortgage was drawing nigh, and there 
was a possibility, if the loan was taken 
from Mr. Cama, that the defendant's title 
might not be accepted by his Attorneys. 
On the other hand, if the defendant borrow- 
ed further money from the first mortgagee, 
there would be no fresh investigation ot 
title, and the additional loan could be 
made on a further charge, A fresh mort- 
gage for rupees two lacs would not be 
necessary and that would save stamp and 
reg^atiou charges on rupees two lacs, 

(3) i B, li« C# R. (Oi c. J.) iiSAiktwPR iSSt rsr* 


As it happened, the defendant's son finally 
arranged for a further loan with the first 
mortgagee on the 15th or i6th January 
1922 and the only fresh document executed 
was a deed of further charge for Rs. 70,000. 

The defendant's son, in the course of 
his evidence, meant to convey that the 
refusal of the first mortgagee U part with 
the title-deeds, coupled with Mr. Lam's 
final reply, left him no alrter native but 
to accept the offer of a further loan from 
the first mortgagee. I do not think that 
was so. I do not believe the defendant's 
son when he says that he saw Mr. Lam, 
that he told Mr. Lam that the first mort- 
gagee refused to part with the title-deeds, 
and thereupon Mr, Lam told him that he 
would not advise liis client to advance 
money unless the title-deeds were produced. 

Had the first mortgagee persisted in the 
refusal — as to which there is no satisfactory 
proof, he being not called as he was not 
in Bombay — ^the defendant's son ought 
to have gone and seen Mr. Lam about it. 
He did not do so, and when he was re- 
quested by Mr. Lam's letter of the 20th 
January 1922 to see him, he sent a blunt 
reply, saying that there was no agreement 
for a mortgage and it was, thereiore, not 
necessary to see Mr. L^. 

Upon these facts, 1 hold that the nou- 
completion oi the mortgage was due to 
default on the part the ^ endant, and 
pass judgment for the plaintiff for Rs. ^,000 
and costs and interest on judgment at six 
per cent, per annum. 

&. N. & N. H. Stdt deereed. 


CALCUTTA IQUH COUEf . 

Appeal prom Appel ate Decree No. 
865 OP 1920. 

May 26, 1922. 

Present:--Mx. Justice "WAlmshRy 
and Mr. Suktawg^^dy. 
SARADINDU CEAKRAVARTI— 
DJ^FENOART Ho. 4— AgPEI^LART 

GOSTA BEHARI PRAMANICK and 

OTHERS— PlfAINTIPPS-- respondents, 
CMt Pr<^$i$tr§ Cede (Jet V ef 100$), dlk 
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O, XXf,f. 72 — —Sale-^PurchasB 
by benamidar on behalf of decree-holder, whether 
void-^Suit by decree-holder to enforce agreement 
against judgment-debtor, matniaiitabiHfy df. 

Plaintiff obtained a mortgage-decree and brought 
the mortgaged property to sale, 'the property was 

f urchaSed by a benamidar on behalf of plaintiff- 
la in tiff then entered into an agreement with 
the judgment-debtor whereby the latter was to 
remain in possession of the property and to pay 
off the decretal amount by a certain date, in 
default of which plaintiff was to take possession 
of the property. The judgment-debtor made 
default and plaintiff brouglit the sivit for pos- 
session : 

Held, (i) that the sale in execution of the plaint- 
iff's mortgage -decree in which the property was 
purchased for the plaintiff without the permission 
of the Court was affected with, a mere irregularity 
and was not void but voidable; Ip. 19 7# col. 2.] 
(2) that the defendant, judgment-debtor in 
the previous suit, could not claim to avail him- 
self of the remedy provided by sub-r. 3 of r. 7a 
of O. XXI of the civil Procedure Code in second 
appeal; [p. 197. col. 2.] 

(3) that the suit wps not barred by section 
66 of the Civil Procedure Cbde ina«imuch as the 
benamidar had never claimed title under the 
sale certificate, [p. 197, col. 2.] 

Per Suhraivardy, J . — ^An execution -sale in 
which the decree-holder purchases the property 
without the permission of the Court is voidable 
and is liable to be set aside at the instance of the 
judgment-debtor or his representative, but the 
judgment-debtor has no absolute right to ask 
the Court to set aside such a sale and the matter 
is in the discretion of the Court, [p. 198, col. i.] 
Section 66 of the Civil Procedure Code only 
applies to a suit in which the plaintiff attempts 
to enforce his secret title as against the certi- 
ficated purchaser, [p. 198, col. i.] 

Appeal against the decree of the District 
Judge, Murshidalad, dated the 22nd 
December 1919, affirming that of the 
Subordinate Judge, Murshidabad dated 
the 30th September 1918. 

Babu Samatul Chandra DuH, for the 
Appellant. 

Babu Debendra Narain BHaUacharjee, 
for the Respondents. 

Walnuleyt J.— This appeal is preferred 
by defendant No. 4. The plaintiff's case 
is that the predecessors of defendants Nos. 
1—3 executed a mortgage in his favotlt 
in 1310 B. S.; he then brought a suit on 
the mortgage against the representatives 
of the mortgagors, and against the defend- 
ant No. 4 as a purchaser, in 1898 and in 
execution of his decree caused the property 


to be sold in 1909, when it was brought 
by Parameswar Ghose, father of defendants 
Nos. 5, 7, and servant of the plaintiff, as 
benamidar for the plaintiff. ’ It is;^ beyond 
doubt that there was such a 
gage, that the plaintiff obtained a decree 
and that the property was bought by 
Parameswar. 

The plaintiff went on to say that the 
father of the defendants Nos 1—3 then 
entered into an agreement with the plaintiff, 
by which the defendants were to pay off 
the plaintiff’s ^ dues by the end of 1322 
B. S., meanwhile remaining in possession; 
and in default the plaintiff was to take 
khas possession after the end of 1322 B. S, 
The defendants Nos. 1—3 and defendant 
Nr>. 4 did, as a matter of fact, remain in pos- 
session and. according to the plaintiff, it 
was by virtue of this arrangement. The 
plaintiff further alleged that only part 
of the total sum was paid, so he claimed 
khas possession of the land, with ’ esne 
profits, or, in the alternative, a decree 
for the unpaid balance. 

The First Court gave the plaintiff a de 
cree for khas possession, and also for 
mesne profits. 

The defendant No. 4 preferred an 
appeal which was unsuccessful, and in 
consequence he has preferred this second 
appeal. 

Two points are raised on his behflf. 
The first is that the suit is barred by section 
66 of the Civil Procedure Code. .Both 
the lower Courts rejected this argu- 
ment and I think rightly, for the reason 
that Parameswar and his successors have 
not at any stage claimed title under the 
sale certificate. 

The second argument is based on the 
provisions of O. XXI, r. 72. The plaintiff 
as decree-holdei did not obtain the 
Court's permission to bid at the sale, in- 
stead of seeking permission he caused 
his servant to buy the mortgaged prefe , 
erty kenami. The effect ©f this putchase 
without permission was considered b;^ bdth 
the Courts below, and they took the view 
that the purchase was voidable but not 
void, and that defendant No. 4 could 
no longer avail himself of the remedy pro- 
vided by clause (3) of the rule. 

In the grounds of appeal to this Court : 
the third and fowth deal with this matter,- 
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and we are asked now to hold that the lower 
Courts should have treated the written 
statement as en applies tion to set aside 
the sale. If we were to accept that argu- 
ment, we should have to remand the case, 
for there are at least two points which 
Would require investigation, namely, whe- 
ther the defendant could show that his 
application was not barred by limitation, 
and whether, in the circumstances, the 
case was one in which the Court should 
exercise its discretionary power of setting 
aside the sale under clause ^3) . I mention 
these two points merely to show the force 
of the respondent's answer that the^ de- 
fendant is setting up an ^ entirely 
new case. I think that answer is correct 
and that on that account the appellant's 
contention must be overruled. The result 
fs that the appeal “lust be dismissed with 
co^s. 

Snhrawafdy, J.— I am of the same 
opinion. I think the defendant being 
in possession of the property in suit would 
be entitled to urge % way of defence that 
the plaintiff's purchase \dthout permission 
of the Court was not enforceable as against 
him, even if it were voidable at the option 
of the defendant only. | But it depends 
greatly on the discretion^ of ^ the Court, 
and in exercising such discretion, accord- 
ing to authorities, ^ the Court will take 
into account prejudice to the defendant, 
e. g.., inadequacy of pi ice, etc. So it 
is not the absolute right of the defendant 
to ask the Court to set aside such a sale, 
which, I take it, is affected with a mere 
irregularitj'. In this case the defcndai.t 
treated the sale as absolutely void and did 
not ask the Court to exercise its discretion 
in the matter or place materials before 
it for the right exercise of such discretion. 
Even if I were asked to exercise such 
discretion in this case, I would, in the absence 
of any material, decide ( in favour of the 
plaintiff. 1 1 agree that at this stage of the 
titration the defendant should£not be al- 
lowed to make a new case. 

As to section 66 Code of Civil Procedure 
the heirs of Parameswar do not appear 
in this case and deny plaintiff's benami 
purchase, that section only applies when 
the plaintiff attempts to enfcrce his 


secret title as against the certificated 
purchaser. 

This contention, therefore, fails, 
z. K. Appeal dismissed. 


PESHAWAR JUDICTAI COM- 
MISSIONER’S COURT. 

Civn, Appxai, No. 89-29 OP 1922. 

June 5, 1923. 

Present' — Mr. Pipon, T. C. 

CHANDAN aitd others— Pjuintipps 
— ApPEtl^TS 
versus 

Musammat BIBI and others — 
Dependants- Respondents. 

CiBil Procedure Code ( Act V of 1908;, s, 131, 
O. XlLrr. 23, 25, Sch. 1 1 , para. 1$ — Arhi~ 
tration — A ward, set aside on ground of unreasonable- 
ness — Remand, proper order of — Inherent power 
of remand, when can be exercised. 

The fact that an award does not seem to be 
reasonable is not a valid ground for setting it aside 
under the provisions of paragraph 15, Sch. II, 
Civil Procedure Code. [p. 199, col. i.] 

On the application of the patties, a suit was 
referred to three arbitrators and it was agreed that 
the award of the majority would be binding. One 
of the arbitrators disagreed with the award made 
by the other two and the Trial Court set it aside 
on the ground that it did not seem to be reasonable. 
The Appellate Court, holding that the question 
of the validity of the award had not been deter- 
mined at all, remanded the case under O. Xbl, 
r. 23 of the Civil Procedure Code. The plaintiffs 
appealed against this order: 

Held, that the setting aside of the award by the 
Trial Court was not a decision on a preliminary 
point and the remand should have been under 
r. 25 of O. Xlyl of the Civil Procedure Code, 
fp. 199, col. i.J 

Krishnan Chettiv, Muthu Palandi, 2 z'iJL. 172; 
8 Ind. Dec. (n. s.) 122, Abdul Karim Abu 
Ahmed Khan Ghaznavi v. Allahabad Bank, 
Limited, 41 Ind. Cas. 59^1 44 C. 929; 21 C. W, N, 
877J 26 C. I*. J. 49, distinguished. 

Action 15 1 of the Gvil Procedure Code can 
only be invoked in the absence of a perfectly 
clear provision of law applicable to the case which 
iB before the Court, [p. 199, col. 2.] 

Appeal against an order of the Addi- 
tional Divisional Judge, Peshawar, dated 
the loth June 1922, setting aside an order 
of J- the Sub- Judge, Nowshera, dated the 
J2th November 1921. 
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Pandit Mool Chand, R. S., for the 
Appellants. 

Mir Walinllah, for the Respondents. 

JUDGMENT.— The material facts of this 
case are that the srit was referred to the 
arbitration of three arbitrators on an appli- 
cation by the^ parties in the Trial Court. 
It was stated in the application that an 
a ward by r mi jority of the arbitr? tors would 
be binding. Two rrbitrr tors put in a concur- 
rent award, and the third disagreed. The 
Trial Court set aside the aurid in the follow- 
ing words I cancel this arbitration 
because the award does not seem to be 
reasonable. " It Is clear at the outset 
that the above was not a valid ground 
for seating aside the award under the pro- 
visions of paragraph 15,^ Sch. II, Civil 
Pioceaure Code. The Divisioi al Court, 
on appeal, look the view which I have given 
above, and held that the question of the 
validity of the award had never been 
determined by the Trial Court at all, and 
It remanded the case for re-determination 
under O. XW, r. 23. The remand 
order assu m s that the Trial Court had dis- 
posed of the case upon a preliminary point. 
The plaintiffs have appealed against this 
order, and I have dealt with the grounds 
of a ppeal in my order of the 2nd of December 
1972, As I have pointed out in thut 
order , the only ground on which the order 
of the Divisional Court could be attacked 
is that there is no question of a decision 
upon a preliminary point end that the 
remand should have been under O. 
XDI, r. 25 and not under r. 23 of the same. 
It is couteuded by the learned Counsel 
for the respondents that the setting aside 
of the award as invalid was actually a 
decision upon a preliminary point. He has 
quoted the ruli.g published as Krhhnan 
Chetti V. Muihu Pa'endt (i) but I am 
unable to see tht it is at all parallel to 
the present case. The ruling referred to 
dealt with a case in which the Trial Court 
had passed a decree in terms of an award 
a ad the Appellate Court had ovenuled 
the award as invalid, and had sent back 
the case to the Trial Coi^rt for disposal 
upon its merits. It is perfectly ob\ious that 
the remand in that case was rightly made 
under r. 23. Again, I »» unable to see 
thnt the Full Bench ruling nf the Calcutta 

(x) fli Ml 17^1 * (M, ti) xasi 
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High Court, Abdul Karim Abm 

Ahmed Khan Ghatn'ivi v. Allahabad 
Bank, Limited (2) Is in ary way 

relevant. It deals rot with the quesh 
tion of the validity of an award ' but 
with the insufficient adjudication upon 
certain allegations made by one ot the par- 
ties, and It was held that, quite apart from 
the provisions of rr. 23 and 25, an Ap- 
pellate Court had an inherent power of 
remand under section 151, Civil l^ocedure 
Code. The learned Counsel for the respond- 
ents argues that the present remand may be 
defended in tbe same manner. I co^ess 
lam not able to follow this argument. 
Section 151 need only be invoked in the 
absence of a perfectly clear provision 
of law applicable to the case which is before 
the Court. In the present case it appears 
to me that, O. XI^I, r. 25, clearly applies. 
The learned Counsel for the respondents 
would argue that the Trial Court actually 
adjudicated upon the question as to whether 
the award was valid oi not, and that 
therefore, it can only be regarded as having 
come to a wrong decision upon a pre- 
liminary point. Now, I am in entire 
agreement with the view of the learned 
Additioual Divisional Judge that the 
Trill Court never adj’idicated^ upon the 
question at all. The Presiding Officer, 
indeed, appears to have entirely overlookd 
the provisions of paragraph 15, Sch. 
II, Civil Procedure Code, and to have 
been under the ^ impression that he 
had complete discretion to accept or 
reject an award, according as to whether 
he considered it a just or an unjust award. 
It need hardly be stated that his view was 
radically unsound. 1 must, therefore, accept 
the contention of the appellants that the 
remand should have been made under 
r. 25. I do not propose here to go 
hito the question of^ what the ultimate 
course of appeal will be n the event 
of hypothe&al contingencies occurring. 
What Is required is that the Trial Court 
shall properly adjudicate upon the ques- 
tion 9S to whether the award is or is not 
legally valid having regard to the pro- 
visions of paragraph 15 of Sch. II. 
Civil Procedure Code. I, therefore, accept 

(2) 41 Iiid.»Ca8. 5981 44 9 * 9 ; ax C. W, N. 8771 

a 6 C,U h 49^ 
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MAUNC MAUNG TIK V. MA HI.A U, 

j#5 pppi^l P|id TOdify the pxder of 
4-)Ppellpt;e Court to one which directs the 
Wal Court to enqi ire into ?nd report its 
opinion upon the question ps to whether 
tS^ P wptd is or is not valid. On leceivi-ig 
tlie return to the remand, the Division 1 
(Jovrt will pass its own orders on the appeal 
which by reason of my order is still pend iog 
biefore it, and, if the award is set aside, 
it will consider the question as to whether 
there is sufficient material on the record 
for it to adjudicate^ upon the finding already 
come to by the Trial Corrt upon the merits 
of the case,^ Costs in this proceeding 
will be costs in the original suit. 

|C. s. D. Appeal accepted. 


LOWER BURMA CHIEF COURT. 

Civii« Miscbiaaneous Appeai, No. 12 
OF 1922. 

December 14, 1922. 

Pi'IStfn/.'— Sir Sydney Robinson, KX., Chief 
Judge, and Mr. Justice Pratt. 
MAUNG MAUNG TIN— Appei,i.ant 
versus 

MA HlyA U— Respondent. 
Ifluddhisi Law — Suecession — Wife living apart 
from husband, rights of. 

When a vsife has lived apart from her 
husband, by mutual consent, on account 
of Incompatibility of temperament, and there 
is no proof of undutiful conduct towards her 
husband, it would not, under the Buddhist Daw 
disqualify her from Inheriting to her husband's 
estate or disentitle her to daiming Letters of Ad' 
ministration as against a grandson. 

Appeal against an order of the District 
Jpidge> Bassein. ff- 

lit. Rahman, for the Appellant. pf 
Mr. Ko Ko, for the Respondent. 0 '**• 
iUBCVENf .—This is an appeal against 
the oldter of the District Court of Bassein 
awarding Ma Ella U Tetters of Aminis- 
trarion to the estate of the deceased U Tha 
Gaung. 

^*Appeilant is a grandson of the deceased, 
Wng the child of a son by a former wife. 

The first ground taken’ isjthat the District 
Jtidge erred in not considering that the 
propkty was in appellant's possession. 




This in itself would not be a sufficient 
ground for giving the grandson I.e tiers 
in preference to the widow. The lower 
Court considered the question of whether 
1^ Hla U was a fit and proper person to 
administer the estate and decided that 
she was. 

The lower Court abo considered the 
question of how Ma Hla U's position was 
affected by the fact that Ma Hla U 
had lived separately from her husband 
for eight years and came to the conclusion 
that, as U Tha Gating failed to obtain a 
divorce and there was no subsequent act 
of voidation on his part terminating the 
marriage, proved, the mere fact of her 
living separately for eight years did not 
dissolve the marriage and did not disqualify 
her from inheriting her husband's estate. 
There can be no doubt that this finding 
was correct. 

In the divorce proceedings U Tha Gaung 
entirely failed to prove misconduct or 
undutifulness on the part of Ma Ha U, 
and having done so, he appears to have re- 
conciled himself to the inevitable and made 
no further attempt to effect a divorce 
but to have accepted the status. 

The main ground on which the appeal 
has been argued is that the District Court 
was wrong in law in holding that Ma Hla 
U had not forfeited her right to inherit 
and in connection with this conteiition, 
that the District Judge overlooked section 
279 of the Kin wan Mingyi's Digest. 

What the Judge of the lower Court said 
was that he was not aware of any ruling 
or case in which it was laid down that a 
wife is not entitled to inherit her deceased 
husband's estate because of undutiful con- 
duct towards him and being like an enemy. 

The Judge also observed that he ki:ew 
of no Dhammathat to this effect. 

No ruling has been cited as authority 
for the contrary view. Section 279 of the 
iSigest gives a list of W'ves who are not 
entitled to inherit the husba d's estate. 

The two Dhammathats which ate quoted 
are obscure and of late origin, Neither 
of them can be considered authoritative 
on points on which the important 
mathats such as th^ Manuka are sil^ijitj 
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The Shinthaha classifies amongst the wives 
disentitled to inherit from their husbands, 
one who deserts her husband, one who 
leaves her husband's protection and one 
who does not perform the husband's funer- 
al rites. 

The Kyannai lays dowxi that a wife, 
who does not attend her husband during 
his illness shall not inherit. 

It is obvious that such broad proposi- 
tions as these can on’y be received with 
considerable qualifications and with due 
regard to mordern customs and modes of 
thought. They cannot be argued as lay- 
ing down strict rules of law without regard 
to particular circumstances. 

In the present case, although Ma Hla U 
left her husband's house and went to live 
in another opposite, it is not proved that 
she did so entirely of her own free will. 
There is no evidence that Ma Hla U was 
driven out of her husband's house by a 
third person in his presence, and the evi- 
dence was so coirflicting the ' learned Dis- 
trict Judge was uviable to decide whether 
she left of her own accord or whether she 
was driven out. 

After leaving the house she continued 
to reside in a house opposite belonging 
ta her husband, 'riiete is evidence that 
she sent him food during Ids last illness 
and that she actually attended on him when 
allowed, and assisted in the funeral cere- 
monies. 

It is impossible to call her conduct de- 
sertion. The most that can be held proved 
is that she lived apart from her husband 
by mutual consent on account of incom- 
patibility of temperament. 

In the divorce proceedings both Comts 
found that there had been no^undutiful 
conduct on Ma Hla U's part, entitling 
her husband to a divorce. 

Since those proceedings, there is no 
proof of imdutiful conduct on her behalf, 
whilst the evidence adduced by her goes 
to show th^t their mutual relations became 
more friendly. It seenas extremely probable 
^hat U Tha Gaung's relatives being jealous 
of his^ second wife did their 1;^st to pxeju- 
iod Ui»:8gaii]8it and tbeii machr 


binayakdas achaxjya cmaudhcry. 

inations had been successful in getting 
her ejected from his house, encourg^ed 
ill-feeling and strove to prevent a recon ^ 
ciliation. 

On the evidence it is quite impossible 
to hold that Ma Hla U had been guilty 
of any misconduct of such a nature as 
to disqualify her from inheriting her hus- 
band’s estate. 

As the widow she had a better claim 
than the grandson to Letters of Adminis- 
tration. 

The appeal is dismissed with costs, 
the decree of tlie Court below being con- 
fir mea. 

Appeal dismisseaf, 

w. c A. 


CALCUTTA HIGH COURT. 

APx^KAI, from AFPKI,nATB DECREE No 2iOO 
OF 1920. 

D cemher 19, 1922. 

Present: — Mr. Justice C. C. Ghoseand 
Mr. Justice Chotzuer. 

PROMODB CHANDRA ROY 
CHAUDHURY— Defendant — A rPEtnANT 
vsrms 

BINAYARDAS ACHARJYA 

CH AUDHURY— PIAINTIFF - RESPOND- 
ENT. 

Bengal Tenancy Act {V 1 1 1 of 1885), ss. 103, 
106 — Entry in Record of Right — JRresumption — * 
Stiii for correction of entry — Burden of proof. 

The plaintiffs landlords brought a suit under 
section to6, Bengal Tenancy Act, for correction 
of ( ertain entries in the Record of Rights made 
under section 103 of the Act. The lower Court 
decreed the suit relying on Road Cess Return# mid 
the Qutecjuennial Register prepared under Regula- 
tion XLYIfl Of 1 
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Held, (i) that there was a presumption in favour 
of the defendants from an entry under section 10 jB 
of the Bengal Tenancy Act and the onus of 
proof was entirely on the plaintiflEs to negative 
the effect of the said presumption; [p. 202, col. 2.] 

(2) that having regard to the provisions 01 the 
Cess Act, the Road Cess Returns were not ad- 
missible in evidence; [p. 202, col. 2.] 

(3) that even assuming that the entry in the Quin 
quennial Register was admissible in evidence it 
was not sufficent to negative the presumption 
under section 103B of the Bengal lenancy Act. 
tp. 203, ooL i.J 

Appeal against a decree of the Special 
Judge, Mymensiiigh, dated the 8th of 
May 1920, affirming that of the Assist- 
ant Settlement Officer, Nitrakona, dated 
the 3rd October 1918. 

Babns Sarat Kumar Roy Chaudhnry and 
Blfendra Kumar De, for the Appellant. 

Bab us Jogesh C hander Roy and Prokash 
Sunder Maznmdar, for the Respondents, 

JTOBMBNT.f—This appeal has arisen 
out of a suit under section 106 of the 
Bengal Tenancy Act at the instance of 
the landlords for correction of certain 
entr es in the Record of Rights of village 
Pechandary, the Survey of which has been 
made and and the Record of Rights in 
respect thereof has been prepared 
under the provisions of Chapter X of 
the Bengal Tenancy Act. The plaintiffs 
landlords alleged that the rent of the 
tenure In suit was enhancible, the tenants 
in their defence however, urged that 
having regard to the entry under section 
103B of the Bengal Tenancy Act and 
to the fact that rent has remained 
unvaried for a period of over 20 years 
the claim of the plaintiffs landlords 
was not enter tainable. The Assistant 
Settlement Officer of Myraensingh before 
whom this matter came in the first 
instance was of opinion that although 
the entry in the Record of Rights was in 
favour of the defendants, still, having 
regard to the Quinquennial Register of 
1205 B. S. prepared under the provisions 
of Regulation XtVIII of I793 and to the 
entries in certain Road Cess Returns 
filed by the plaintife landlords, the 
claim of the latter was sustainable and 
he accordingly decreed the suit with 
costs, declaring that the rent of the 
tenure was liable to enhancement. He 
further ordered that the necessary 
cotrectign in the Record of Riglite 6hotdd 


be made as prayed for by the plaintiffs. 
There was an appeal to the Special 
Judge of Mymensingh at the instance 
of the defendants tenants. The learned 
Judge, after taking into consideration 
the documentary evidence in the case, 
held that there was no substance in 
the appeal and he accordingly dismissed 
the same. 

The two pieces of documentary evidence 
relied upon by the learned Judge are 
(i) the Quinquennial Register referred to 
above which showed that at the time 
when the Register was prepaied the rent 
of tJje tenure in question was 75 sicca 
rupees which was equivalent to Rs. 80 
of the Bast Indian Company (the rent 
according to the defendants having been 
a sum of Rs. 89-11-8 for a series 
of years) and (li) the Road Cess Return 
filed by the landlords in accordance with 
the provisions of the Ces? Act. The 
learned Judge, after discussing the weight 
to be attached to the entries in the 
Road Cess Return, held that there 
was sufficient evidence on behalf of the 
landlords to meet the defendants tenants' 
case, although he was of opinion that 
the Register standing by itself was far 
from being conclusive. It is to be observ- 
ed however that the Road Cess Returns 
in question were tendred as exhibits in 
this case not on beholf of the plaintiffs 
landlords but on behalf of the defendarts 
tenants. Now, so far as the Road Cess 
Returns are concerned, it is quite clear, 
having regard to the provisions of the 
Cess Act, that they were not admissible 
in evidence at all and, therefore, so far 
as the defendants’ case is concerned, we 
must leave out of consi aeration, the Road 
Cess Returns, Therefore, there remained 
the Quinquennial Register wl i‘ l wjs ten- 
dered as an exhibit on behalf of the 
plaintiffs landlords. Now, to .start with, 
there was a presumption in favour of the 
defendants from an entry under section 
103-B of the Bengal Tenancy Act, 
Therefore, the onus of proof rested en- 
tirely on the plaintiffs landlords to nega- 
tive the effect cf the said presumption. 
The question then arises as to whether 
the plaintiffs landlordb ha\e discharged 
that onus. It is unnecessary to go into 
tbe quesfioa m to vUtliof tbe fioia* 
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queanul Register was admissible in evi- 
dence or not. Assuming, however, Ibat 
the entry ia the Q iinquennial Register 
was a dm ssible in evidence, we are of 
opinion that the said entry by itself was 
not sufficient to negative the presumption 
Under section 103 -B of the Bengal Tenancy 
Act. Indeed, it his been recognized by 
the learnea Judge himself that that piece 
of evidence is far from being conclusive. 
We are satisfied, however, from the judg- 
ment of the learned Judge taken as a 
whole, that the onus was wrongly placed 
on the defendants and in that view of the 
matter he came to the conclusion that the 
pliin'dffs landlords had proved their 
claim. We think, however, that the 
entry in the Quinquennial Register is not 
sufficient to prove the plaintiffs’ case. 
In 'this view of the matter, we must 
allow the appeal and direct that the appeal 
be decreed and the suit dismissed with 
costs ill all Courts, 
s. c. M. & N. H. 

Appeal allowed. 


CALCUTTA HIGH COURT. 

APPtAb FROM ORIGINAI, DECRSB 
No. 208 OF 1921. 

April II,. 1923. 

Justice Sir A.sutosh Mookerjee, 
Kt., and Mr. Justice Newbould. 

Maharaja S VSI KANTA ACHARYYA 
B AH ADU X. — Pbaintipf— aPpbbbant 
versus 

ABDUR RAHMAN SARKAR and 

others— DKFRndant^ — Respondents. 

Land Acquisition Act (J of 1894), s. 18 — 
Acquisition of land in posssskon of tenant — No 
reference hy landlord — Reference at instance of 
tenant — Separate sum awarded — Landlord, right 
of. 

Where a landlord is satisfied with the sum 
awarded to him by the Collector for land 
acquired in the occupation of a tenant and does 
not ask for a reference under section 18 of the 
band Acquiiition Act, he cannot deprive the 
tenant of any additional sum which the latter 
tl able to obtain from the band Acquisition 
Judge under a reference made at his instance 
alone. 

Appeal against a decree of the 
Aiditio.ial District Judge, Mymensiagh, 
dated the iith July 1921. 

Babus Jogesh Qh under Roy and Nagendra 
Nath Bo$e, lot the Appellant. 


BabttS Dwarka Nath Chmkerbuity and 
Surendra Nath Guha, for the Respond - 
e nts. 

JUDGMENT. — This is an appeal by 
the landlord in an apportionment case 
under the Land Acqui^tion Act. lie 
Collector valued the land and made an 
award in favour of the landlord alone 
on the ground that under the contract 
of tenancy, the landlord alone was entitled 
to the entire compensation. The landlord 
was satisfied with the amount which 
was thus awarded to him. The tenant, 
however, obtaintd an order of reference 
under section 18 of the Land Acquisition 
Act to the Land Acquisition Judge, who 
has held that, apart from what the landlord 
has received, the tenant is entitled to a 
sum of Rs. 357-8. The landlord now 
contends that under the terms ©f the 
contract between him and his tei ant 
he is entitled to this additional sum. It 
is not necessary to consider tte legal 
effect of the terms of the contract between 
the parties ; for it is plain that as the 
landlord was satisfied with the sum which 
was awarded to him by the Collector 
and nev^er asked for a reference under 
section 18, he cannot now deprive the 
tenant of the additional sum which tie 
latter has been able to obtain from the 
L'lnd Acquisition Jm’ge under a reference 
made at his instance alone. 

The result is that the decree made by 
the Land Acquisition Judge is affirmed 
but not for the reasons given by him. 

As this appeal has not been contested 
we make no order as to costs. 

w. C. A. Appeal dismissed. 


BOMBAY HIGH COURT. 

ORiGiNAb CiVin J URISDICTION iNSObVENCY 
' Petition No. 282 of 1922. 

June 5, 1922. 

Present : --Mx . Justice Marten. 

In re MAHOMED HASHAM Sc CO. 

Presidency Towns Insolvency Act {III of 
1909), 5. 9 — Act of Insolvency — Departure of some 
of siveral members of firm with intent to defeat 
creditors. 

Where it is put forward as an allied act of 
bankruptcy that the partners of a firm ‘have de- 
parted from their usual place of business or other- 
wise absented themselves, that must t^er to the 
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individual partners. One man cannot as an 
agent for another depart from his usual place 
of business. IP* 2 oG, C(^. 2.] 

In the case of a firm with two partners the de- 
parting from the usual place of business with in- 
tent to delay and defeat the creditors must be 
a departure of both the partners and not merely 
the departure of one of them, and an adjudica- 
tion order cannot be made against the firm 
unless both the partners depart with the same 
intent, [p. 207, col. 4 .] 

Mr. Mulla, for the AppKcant.^ 

Mr. Jinnah^ for the Petitioning Credi- 
tors. 

JUDGMENT. —This is an application 
by one Abdul Sakoor Ismail, a partner 
in the firm of Mahomed Hasham & 
and M. H. Madden & Co., to set aside 
an adjudication order made against 
the firm of Mahomed Hasham & Co., on 
the 31st of March 1922, by Mr. Justice 
^nga. The grounds on which the adju- 
dication order was made were two, viz., 
(i), "That in British India the said 
debtors have made a transfer of their prop- 
erty or a substantial portion thereof with 
intent to fief eat or delay their creditors” 
and (2) “ that with like intent the partners 
of the said debtors’ firm have departed 
from their usual place of business or are 
otherwise absenting themselves." 

The petitioning creditor Padamsey Munjl 
obtained a decree on the 27th February 
1922 for Rs. 51,000 odd, of which after 
giving credit for certain sa'es of goods, 
a sum of Rs. 34,650 still retrains due. 

As regards the first point under the adju- 
dication order, viz., the alleged statutory’’ 
transfer, the ground of objection raised 
by the present applicant is that this transfer 
was not executed within three months 
before the presentation of the petition 
as required by section 12 (i) (c) of the Presi- 
dency Towns Insolvency Act, 1909. 

The petition was presented on the 30th 
March 1922 and it is common ground that 
the mortgage relied upon is dated the loth 
of October 1921. It is, however, alleged 
by the petitioning creditors that in efi^ect 
the mortgage amounted to a statutory 
transfer because the mortgagee did not 
take possession until some date within 
three months before the presentation of 
the insolvency petition. I have not go^ 
the original of this mortgage before me 
but I have a copy or what purports to be 
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a Copy, and though it seems to be in* 
accurate in several places, I think it 
will suflice for the purpose of my present 
decision . 

Before turning to the mortgage, I should 
explpin that there are two partners in 
this firm of Mahomed Hasham & Co*, viz., 
Abdul Sakoor Ismail and Premchand Nand- 
lal. It is common ground that Premchand 
Nandlal has absconded, and it is not dis- 
puted that he had absconded with intent 
intsr alia to defeat and defraud and delay 
the creditors of this particular firm. But 
it is the other partner who denies all in- 
tention to defeat or delay the credirtors 
of the firm with which we are concerned. 

I may also say that the two firms of Maho- 
med Hasham & Co., and M. H. Madden 
& Co., appear to be the same, although 
M.^ H. Madden & Co. are not named in the 
adjudication order. I mci tlon this 
because the applicant Abdul Sakoor In 
his first afiidavit does not refer to Maho- 
med Hasham & Co. at all but refers to 
M. H. Madden & Co. That is explained 
afterwards in another affidavit to be merely 
an error, and that the two firms are substan- 
tially the same. 

Now this mortgage of the loth of October 
1921 is interesting to this extent. The 
draftsman seems to have copied some 
of the English forirs relating to limited 
liali.ity companies and used them for the 
afiairs of an ordinary partnership firm. The 
result is that, at any rate to an English 
conveyancer, sorre of the conveyancing is 
most extraordinary. We are introduced 
to something which is novel as far as I 
am concerned, viz., an assignment In one 
place, and a charge in another place 
both by way of so-cafied floating security in 
connection with the assets of /i and B 
the partners in the firm. Possibly my 
unfamilarity with a floating charge ovet 
partnership assets arises from the fact 
that any such charge in England would 
probably be void under the Bills of Sale 
Acts. On the other hand, a floating charge 
contained in a debenture of a limited lia- 
bility company is excepted from the opera- 
tion of those Acts. 

However, I find that there are certain 
clauses in this mortgage which purport 
at any rate to asidgn absolutely substan- 
tial portions of the alleged fasolveut'# 
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property. In clause 2 the borrowers as- 
sign unto the lender “ Ti) all the several 
debts or sums of money specified in the 
Second column of the said schedule hereto 
due owing to the borrowers as aforesaid 
from the seveial persons whose names 
are set opposite to such respective sums 
in the first column of the said schedule.” 
Then in sub-clause ^3) they assign “ all 
capital profits other moneys ” (there may 
be some mistake in the copy here) “ be- 
longing to or to be received by the borrowers 
in respect of tlie said business.” Now 
the debts me tio ed in the t cliedule amount 
to a vSubstanti.il sum, some Rs. 57,000, 
and they represent book debts due to tlie 
firm. This sub-clause (3) is certainly in 
Very wide terms “ All capital profits other 
money’s belonging to or to be received 
by the borrowers.” 

In vsub-chime (2) they assign “by way 
of floating security all beneficial interest 
and good will of the borrowers in said 
business and the exclusive right to use 
or coi^fer on others the right to use the said 
style or true name ot l^homed Hasham 
& Co. and also the full benefit of all contracts 
and engrossments entered into by or with 
the borrowers in respect of the said busi- 
ness. If one is to construe the words 
strictly I do not know how you' assign 
by way ot floating security. If, however, 
a charge is intended the wording should 
be “charge by way of floating security” 
and not assign. However that may be, 

I do not suppose that the good will of this 
particular firm is worth very serious 
consideration. 

Then, in clause 3 they purport to “charge 
the payment of the principal sum and 
interest thereon by way of floating security 
(not hindering any sale or other dealing 
in the ordinary course of business ot the 
said firm) on the borrowers* shop in the 
Jakeria Musjid at the approximate value 
of Rs. 60,000 (but not the borrowers' 
goods which have been already pledged 
by them to the Central Bank of India, 
I,td,) and all papers, documents and vou- 
chers relating to the stock in trade, goods, 
cattlejs, (I suppose that means chat^ls) 
chandise, as are ordered out by the 
l^row^^ and asmay be received by them 
at said shop and, payment of the moneys 

aow pledged 
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vfith the said Central Bank of India, I#td., 
as may hereafter come into their posses- 
sion and all the documents of title relating 
thereto or which m?y be purchased by 
or assigned to them.** 

I suppose thet means thrt it is to be 
? floating charge on the stock-in-trade 
at the shop exclusive of certain gocds 
already pledged to a third party. Possibly 
the charge also extends to the shop itself.1 

Then, in clause 4 there are certain cove- 
nants by the borrowers: ''(d) That the 
borrowers shall forthwith cause the lease 
if any of the shop and godowns transferred 
in the name of the lender.** There are 
also numerous other clauses. In clause 
7 the b( rrowers appoint the lender their 
attorney to do a large number of 1hing.s. 
lu clause 9 there is a power of sale. Clnrse 
IT provides for the security becoming imme- 
diately enforceable in certain evert. 
Clause 12 provides: “ This security shall 
extend to all stock-in-trade, goods and 
chattels which the boirowers may here- 
after acquire for the purpose of their busi- 
ness and all book debts which may accrue 
di e in the course of the said business.'* 

Eet me assume fcr the sake of argument 
that this document amounts to this: 
that there are certain properties of the 
i solvent which were assigned absolutely 
by way of mortgage and certain other 
properties which were charged by way 
of floating security. How does the fact that 
these other properties are charged by way 
of floating security (whatevei that means 
as regards the assets of private individuals) 
prevent there being any “ transfer *' of 
their property until the mortgagee takes 
possession ? On the facts of this parti** 
culars case I do not think it does. If one 
applies the analogy of floating securities 
on the assete of a company, one knows 
that a floating security does not actually 
fasten specifically on any particular asset 
until^ it has what we call crystallised, 
but it will nevertheless take priority over 
certain rights of certain unsecured creditors. 
For instance, it is stated in Buckley on 
Companies, 9th Edition, p. 233: 

“ As between execution creditor of the 
Company and debenture-hkolder by way 
of floati^ security, the formisr takes sul^^ect 
to the equity of the latter, even if 
arises 
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but from p mere pgreement for value to 
issue them; end the rights of debenture- 
holder prevail, at any rate until the Sheriff 
has Sold, whether a Receiver has been 
appointed or not; and also notwithstanding 
sale if before sale a Receiver has been 
appointed/' 

There is one further matter in this parti- 
cular case. There uas a partnership suit 
brought by the applicant Abdul Sakoor 
against his partner Premchand alleging 
in efiect that he had been grossly defrauded 
by Premchand. On the 19th December 
X921 this mortgagee that I have referred 
to was bjr agreement between the parties 
appointed by Mr. Justice Kajiji Receiver 
of the p^'rtnership assets rnd there was 
a clause providLg that the Receiver was 
to collect the partnership outstandings but 
he was not to pay any creditor without 
the leave of the Court. 

Then, on the 23rd^ March 1922, this 
mortgagee^ Receiver resigned and Mr. Moos 
was appointed in his place. 

It seems to me that, in the face oi these 
orders, it is practically impossible to cons- 
true the mortgagee taking possession in 
January or February 1922 as beiig a trans- 
fer of that dale by the insolvents. The 
only document the insolvents ever entered 
into was in the preceding October, and 
by the time they came to Januai}^ or Feb- 
ruary 1922 a Receiver had been appointed 
by the Court and they had no right to 
pi t anybody in possession of anything. 
Further, the person who was appointed 
Receiver was the mortgagee, and he had 
no right as mortgagee to t^ke possession 
from himself the Receiver without 
obtaining the leave of the Court which, 
at any rate, he did not do until the 23rd 
of March. 

On these facts I utterly decline to hold 
that there was a transfer by these insol- 
Verits in law or inequity within the meaning 
of the Presidency Towns Insolvency Act 
at any time within three months before 
the presentation of the insolvency peti- 
tion. Consequently, the first ground on 
which the adjudication order was made 
is, in my opinion, unfounded and to that 
e3^nt the order is, in my opinion, bad. 

Now we come to point No. 2. It will be 
nehtembened that it depends on whether 
tiMf partners departed from their mml 


place of business or otherwise absented 
themselves. One argument that has been 
submitted to me or behalf of the petitioning 
creditors is this that it is sufficient for one 
partner to absent himself and that it does 
not matter whether the other one does. 
That seems to me to be-an impossible view 
to take of the Presidency Towns Insolvency 
Act . I am not going to lay down any 
general rule as to what acts of a partner 
may in certain circumstances bind the 
firm so as to amount to an insolvency of 
the firm. The explanation to section 9 
of the Presidency Towns Insolvency 
Act says: 

*'For the purposes of this section, the 
act of an agent may be the act of the prin- 
cipal, even though the agent have no 
specific authority to commit the act." 

But it seems to be only common sense 
that where you put forward as an alleged 
act of bankruptcy that the partners of a 
firm have departed from their usual place 
of business or otherwise absented them- 
selves, that m\ist refer to the individual 
partners A, B, C and A One man cannot 
as an agent for another depart from his 
usual place of business. It seems to me, 
in other words, to be a personal matter 
and there ] s no question of any agent acting 
for him. Accordingly, I decline to hold 
that because Premchand Nandlal departed 
in this manner that that amounted to a 
constructive departure of the other part- 
ner Abdul Sakoor. 

I was not given much assistance by 
way of authority on this point during the 
course of the argument. And I can quite 
tmderstand that where a case is based 
on its particular facts, although it is of 
legal interest to consider points of law, 
it may be mxnecessary to do so where the 
Judge has not got to lay down any parti- 
cular rule. But I wish to draw attention 
to two points. 

In India, unlike in England, it is not 
an act of insolvency to fail to comply with 
a bankruptcy notice to pay a liquidated 
debt. Also, as a small matter of procedure, 
an adjudication order can be made against 
a firm in the firm's name. In England a 
receiving order can be made against a firm^ 
but the adjudication order is made out 
in the nanzes of individual partners. But 
because we have ihal prooidiSBe 



tNOIAN GASBdl 


VoUyll 

UAHOHXD HASbAm & CO., Im re. 

in India one must not think that an otdi- 
nary partnership firm is a legal entity. 
We only sue a firm on the Original Side 
in the firm's name for the purpose of con- 
venience and because it is often difiicult 
to know who the precise members of the 
partnership are. But whether we sue 
them in the firms name or whether we 
do not, in India it is the individual part- 
ners in the firm who are inlaw liable and 
they and they only. 

I may refer to Ex parte Blain, In re 
Sawers (i) where at page 5.^9, Brett, L. 
J., says; 

“ He says it is an act of bankruptcy 
by the firm. He is met and challenged 
by being asked whether a firm as such 
can commit an act of bankruptcy. He 
assumes that it can. I beg leave to doubt 
it. Nay, more, I am of opinion that a 
firm as such cannot commit an act of 
bankruptcy An act of bankruptcy must 
be the personal act or the personal default 
of the person who is to be made a 
bankrupt." 

Then in Wace on Bankruptcy, page 
38, there is a reference to the cases of Ex 
parte Mavor (2) and Mills v. Bennett (3) 
in these terms: — 

“ The act of a firm of Bankers in shutting 
up the Bank is not necessarily an act of 
bankruptcy on the part of each individual 
partner. Thus, where one partner who re 
sided at the place of business, and was 
the only partner transacting the business 
(the others residing at a distance), shut 
up the banking-house and absented him 
self from it and stopped payment, it was 
not evidence of a joint act of bankrupt- 
cy." 

On the other hand, while I am referring 
to Wace, I wish to add a guarding word 
against the possibility of, say, in a firm 
of eight partners, seven partners absconding 
and leaving the eighth partner detained in 
Bombay on the ground of serious ill-health, 
and it being then said that no bankruptcy 
order can be made against the firm. That 
case I will deal with when it arises. But 


(r) («S79) 13 Ch. D. 532J 41 b. T. 46; 28 W. R. 

(1815) *9 Ves. 539; 34 E. R. 616. 

(3) ri8t4) 2 M. &8. 538} 3 Rose 3691 13R.R.348. 




it seems to me to 1>e a question of fact in 
each case to determine the grounds for 
abstention from business, and whether 
on all the facts an act of bankruptcy has 
been committed. I may refer to the au- 
thorities cited in Wace at pages 38-39. 

In the present case, viz,, of a 6m with 
two partners, I hold that on the true con- 
struction of our Indian Insolvency Act 
the departing from the usual place of busi- 
ness, with intent to delay and defeat the 
creditors, must be a departure of both 
the partners and not merely the departure 
of one of them. 

I next come to this point. It is said 
that the applicant Abdul Sakoor in fact 
did depart with intent to delay and defeat 
his creditors. That he departed is ad- 
mitted, but that he did it with any inten- 
tion of defeating his creditors is denieo, 
and the reason he put forward for his absence 
from business, viz,, that of ill-health, 
is supported by medical evidence of a 
strength which is unusual in these Courts. 
I have medical certificates from in all 
five doctors for a period between the 23rd 
of January and the 13th of May. They 
are couched in the strongest terms and 
they show that Abdul Sakoor was suffering 
from chronic dysentery with inflamed liver 
and a weak heart. The certificates are 
given not only in Bombay but also in 
Mysore and they are by medical gentle 
men whose position and character makes 
it quite impossible to suggest that they 
are unfounded or that they are in any 
way exaggerated or untrue. 

Further than that, we have this: ^ that 
in one suit on the Original Side a commission 
to exnamine the applicant de bene e$se was 
ordered. The Court's Commissioner went 
to take his evidence but found the applicant 
so weak that he did not feel justified in 
taking the examination and ac^dingly 
he returned without that examination being 
held. 

As regards the medical certificates I 
will take as an instance the certificate 
of I 4 eut. Col. Markham Carter of the 
25th of January 1922 where he says;— 

" I understand his presence is required 
at the High Court on 26th January 1922. 
I certify that he is totally unfitted to at tend, 
beii^ physically incapable of undergoing 
the strain of a journey to the Court 
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of examihatiott therein. His menta state 
is apatheticjand his intellect somewhat 
clouded by his state of low toxseima. In 
my opinion his convalescence will be a 
slow one. His chances of recovery de- 
pend on his having complete rest, and 
suitable treatment for his conditions. I 
do not think he will be fit for Court purposes 
for at least two months." 

Then Pr. Naidu, Civil Surgeon of the 
Mysore Government, on the 15th of Ajuil 
certified that he was “now bedridden 
and not at all able to undertake any journey. 
He may require at least three months 
to recover his health.” 

Then Col. Standage on the same day 
certified that ” he will require proper treat- 
ment and mental and physical rest and 
diet for some months. He is at present 
quite unlit to travel to Bombay, and to 
attend lengthy legal proceedings in Court 
in Bombay.” 

Then the h-st certificate dated the 13th 
of May states that he “is still sufieriiig 
from ainabic dysentery and is too weak 
to travel for three months more.” 

Now with a man in that condition how 
can it possibly be said that this keeping 
tiway from his place of business was done 
with intent to delay and defraud his cre- 
ditors ? It will be remembered, in the 
first place, that his business was already 
in the hands of the Court's Receiver who 
had been appointed on the 19th December, 
and obviously if a man was not even 
fit to be examined at his house by the 
Court’s Commissioner, he was not fit to 
attend to his business. 

'Then it was said that the applicant went 
first of all to Versova and that he went 
to Bangalpre a day before his warrant 
of arrest so as to get outside the jurisdic- 
tion of this Court. The answer is that 
he did first go to Versova for a change 
of air but was told by his medical advisers 
that he must go to a much drier climate, 
and it was on that advice that he was taken 
to his brother’s house at Bangalore. It 
Was suggested that he could have gone 
to Poona or some other place in the Bombay 
having a dry climate, but I cannot 
•see anythbg unreasonabe in a man in 
such a serious condition» as I am satisfied 
tbis alk^ged insolvent was, going to the 
botise of his bfothiv in Bangslors which 
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has presumably a better climate than 
Poona. 

Theu^as regards the^warraiit of^ arrest, 
I cannot conceive that any Cnamber Ju^e, 
if 1 e had had brought to his attention 
the state of health of this unfortunate 
gentleman, would ever have dreamt of 
making a warrant for his arrest. 1 do 
not suppose lor a moment that the matter 
was brought to the Judge’s attention, 
and I say this partly because in Chambers 
during this vacation I myself was asked 
to grant a warrant on the Original Side 
for the arrest of this particular man. I 
raised certain queries, because it appeared 
that he was ajready insolvent, and I did 
not Understand why I was being asked 
to exercise the Original vSide Jurisdiction 
which was doubtfil, as opposed to the 
insolvency jurisdiction wnkh in certain 
cases is clear. Kveiitaally, I was told the 
real reason was that the man was ill and, 
tiierefore, they wanted to get hold 
01 him. I pointed out there and then 
that that should have been to stated in the 
app ication to the Court and that ti.e true 
ground should not have been suppressed. 
I heard no more of the application. But I 
have very little doubt that if the matter 
was -nvestigated, it would he found that 
the Chamber Judge who granted this 
warrant of arrest was not told of the condi- 
tion ia which this applicant was and ti.at 
if he had been he would not have made 
this order. 

The result, in my opinion, is that the 
applicant did not absent himself from 
his ordina y place of business or other - 
w.se with a v ew to defeat or delay his 
creditors. He absented him^^elf from his 
place of business i ecc. ii^e he was in a very 
serious state of health and totally unfit to 
attend to nis business at all. 

That being so, the grounds on which 
the order for adjudication was made 
are both of them wrong and accordingly 
the order must be discharged. 

There have been certain other matters 
put forward in the affidavit as a possible 
ground for making the adjudication order, 
but I can only deal with the grounds on 
which the original adjudication order was 
made. 

Butjhere Is this further point .that 
that subject to anything that Co«»idi 
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may say I do not see why the whole of 
this order should be discharged. I do 
not See why it should not stand as an 
adjudication order against the other part- 
ner Preuichand Nandlal. What I suggest 
may be a convenient way of protecting the 
interests of creditors will be for the Official 
Assignee promptly to be made a party 
to the partnership suit, and that in that 
partnership suit or in the insolvency he 
can take such proceedings as he may be 
advised to set aside, if he can, this mort- 
gage of 1st October 1921 and he may also 
take such other proceedings in the partner- 
ship suit as may be necessary, further, 
if the present applicant Abdul Sakoor 
gets in a fit condition to give evidence, 
it will be quite easy under the insolvency 
jurisdiction to direct him to be examined 
in the insolvency ot his partner. If, again, 
the petitioning creditors consider they 
have other grounds for making Abdul 
Sakoor also an insolvent, of course they 
will be at liberty to do so. They make 
a considerable number of charges of general 
insolvency against this firm which are 
more or less denied. But if there is any 
thing substantial in them and if they can 
bring their case within the Indian Insol- 
vency Act by some future application, 
they will of course be at liberty to do so 
notwithstanding my present order for 
aunulment of the adjudication order. 

In dealing with the first point, viz., 
as to whether there had been a fraudulent 
transfer, I had intended to refer to one 
section in the Transfer of Property Act 
about the meaning of the word transfer*': 
That is section 5 and it says: 

“In the following sections 'transfer 
of property' means an act by which a 
living person conveys property, in present 
or in future, to one or more other living 
persons, or to himself and one or more 
other living persons; and ‘to transfer prop- 
erty* is to perform such act.** 

I do not see that that definition applies 
to the Presidency Towns Insolvency Act, 
and I am not absolutely sure what the 
words “in present or in future’* refer 
to. I should have thought that, gram- 
matically, they referred to property. There, 
again, I take it that. a conveyancer would 
say that you cannot transfer future prop- 
erty. . Siloh a purported transfer can only 




operate as an agreement to transfer 
and that, when the future asset' comes 
into existence it is seized on in equity 
by reason of such agreement. But all 
this is English equity, and how far that 
applies to India, particularly to the Transfer 
of Property Act and its special provisions, 
such as the concluding portion of clause 
54, I do not propose to discuss and much 
less to decide. I only mention this to 
show that I have not overlooked that 
particular definition in the Transfer of 
Property Act. 

One remaining matter is about costs. In 
the petition on which this adjudication 
order was founded there is not one word 
there said about the illness ot Abdul Sakoor. 
The parties must have known it, and I 
think in such cases where parties apply 
for ex parte orders, it is incumbent on them 
to tell the Court all the material facts. 
They have not disclosed a word about 
this in the petition on which this order 
was made. I accordingly direct that 
the petitioning creditors pay the costs 
of the present application. If any diffi- 
culty arises as regards the precise form 
of the order, it should be mentioned to 
me. 


K. s. D. Order disokafged. 
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The provisions contained in section 72 of the 
Chota Nagpur Tenancy Act are similar to those 
contained m section 86 of the Bengal Tenancy 
Act with this difference that the provision con- 
tained in clause (6) of the latter section does not 
find a place in the former section ; and this omis- 
sion leaves the power of surrender conferrred by 
section 72 of the Chota Nagpur Tenancy Act un- 
hampered by the existence of any incumbrance 
over the property, [p. 21 r, col. 2.] 

Therefore, in spite of a prior sale or mortgage 
by a raiyai of his holding, he is free to exercise 
his right of surrender of the holding in favour 
of the landlord, for, under clause (2) of section 46 
of the Chota Nagpur Tenancy Act, no transfer 
byaraiyafof his right in hi.s holding or any portion 
thereof is binding on the landlord unless it is 
made with his consent in writing, [p. 21 1, col. 2.3 
Whatever the value of a transfer by a vaiyat 
of his non-transferable holding be so far as the 
transferee or any other person in the world is 
concerned, it is absolutely to be ignored and con- 
sidered to be non-existent so far as the landlord 
is concerned. The landlord is the owner of the 
property, and the raiyat’s interest is carved 
out of it only for limited purposes and the right 
of reversion which the landlord undoubtedly has 
in the land cannot be affected except by express 
statutoiy provision. That reversion is recognised 
in the right which accrues to the landlord by an 
abandonment of the holding or by a voluntary 
surrender by the tenant who willingly yields 
up to him the limited right which was carved 
out. Therefore, it is immaterial that the transfer 
is for valuable consideration and the surrender 
for no consideration at all. [p. 212, col. i .] 


Appeal from a decision ol the Subor- 
dinate Judge, Ranchi, dated the i8th 
April 1921, reversing that of the Munsif, 
Ranchi, dated the 27th June 1919. 

Mr. A. B. Mukharji, for the Appel- 
lant. 

Messrs. P. K, Sen, Ragho Prasad, G, S. 
Pr isad and Raghmandan Prasad, for the 
Respondents. 

JUDGMENT. 

Jwala Prasad, J.— This appeal arises 
out of a suit in ejectment. The lands 
in question appertain to the holding of 
one Husaini Gorait, the defendant No. 5 
in tliis case. On the 21st November 
1916 he gave a major portion of it in 
dsufructuary mortgage to defendant No. 2 
for a term of five years fiom 1973 to 
1977 (corresponding roughly to 1910-1920) 
in conrideration of a loan of Rs. 8 '0. 
A similar plot of his holcing No. 4^0 
he had mortgaged to cthi.r peron**' who 
are not parries to this case. H?s holcing 
consisted of 7*06 acres of land which 
included his homestead plots Nos. 239 
and 247 and 497 amounting to about 
*08 acre. Husaini surrendered his hold- 


The principle that a person cannot be permitted 
to derogate from his own grant is not of universal 
application and cannot apply to the case of a land- 
lord where, by a bona fide surrender by the tenant, 
he acquires a statutory right of re-entry into the 
land which was originally demised in favour of the 
tenant, [p. 212, col. 1.] 

Mohsenuddin v. Bhagaban Chandra, 61 Ind, 
Cas. 443; 25 C. W. N. 29; 32 C. I/. J. 286; 48 C 
605 C.), distinguished. 

No equitable considerations would arise in 
favour of a transferee of a non-transferable holding 
for he, with his eyes open and knowing the limited 
interest of the tenant and his unquestionable 
right under sections 72 and 73 of surrender and 
abandonm^t — ^the holding" being non-transfer- 
able without the consent of the landlord-takes 
the grant. He must, therefore, have foreseen the 
possible result of surrender, or abandonment, by 
the tenant. There is no reason why the landlord 
should be prejudiced unless he is a party to 
any fraud or dishonesty committed by lus raivat 
lu> surfendeiing the holding, [p. 212, col. 2 ] 

A surrender like any other act in order to be 
werative must be bona fide, and if it is tainted 
with fraud, it confers no right upon the land- 
lord and need not be avoided, [p. 212, coJ. 2 1 
Wher^ fraud is relied upon it must be expressly 
ule§ded : positive facts aud circumstances murt 
set out fdtaily giving rise to the applicatioii 
fraud, fp, ori. 14 


ing in favour of the Manager of the 
Encumbered Estates on the 19th June 
1917, reserving thereout homestead 
parti lands amounting to *7 acre lor 
himself. The surrender was, t^iere ore, one 
of all the cultivated lands in the hold- 
ing. The surrender was effected by means 
of a registered hti/mama, Exkbit 3. 
The plaintiff obtained settlement of the 
lauds from the Manager of the Encum- 
bered Estates in September 1917. Having 
come to know of the intentie n of 
Husaini to surrender t^ holding he 
approached the Manager by means of 
a letter from the Roman Catholic Priest 
at l>ighia who recommended the settle- 
ment of the land with him, which, he 
said, Hu?aiui was going to surrender. 
After the surrender, the settlement ques- 
tion was started in the office oi the 
Manager of the Encumbered l^tates on 
the 28th June 1917, and, iiltimat ly, 
as observed above, it was settled with 
the plaintiff in September who paid rent 
for the same on account of 1973 per 
receipt. Exhibit 2. The plaintiff was« 
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Jiowever, resisted by the delendauts No^* 
1, 2 a.jd j in tak ug possession of the 
land. The defendants No. i and 3 were the 
sajhadjirs having taken batai settlement 
of the land from the mortgagee. The 
plaintiff, therefore, commenced his action 
for recovery of possession of the land 
by filing his plaint on the 19th July 
1918. The Munsif decreed the suit; but 
the learned Subordinate Ju -ge on appeal 
set aside the decision of the Munsif 
and dismi.'sed the suit Hence the 
plaintiff has come here in second appeal. 

On beh.lf of the plintiff-appellant the 
decis on of the lear.ied Subordinate Judge 
is ass Jled. The Subordinate Judge held 
that H'.isaini, in making the surrender, 
“coaid not have been actuated by any- 
thing less than a dishonest and improper 
motive. He hid already come to an 
understii ding with the plaintiff and that 
uimistakably shows how his conduct 
cime to be influenced in the matter 
aid tint Husain having given the land 
in zirpe^hgi could not fairly be permitted 
to put an eni to this interest which 
he nimself created by surrendering the 
land. ’* In support of his view the learned 
Subordinate Judge has relied upon the 
Full Bench decision of the Calcutta Hgh 
Court Mohs nuddin v Bhagabun 
Chandra (i). That was a decision 
in a case governed by the Beng.l 
Tenancy A :t. But the dejisi on was based 
upoi the geueral principle of law that 
a person cannot be permitted to defeat or 
derogate from his own giant and conse- 
quently if a raiyat has dealt with his 
holding in such a manner as to create 
an interest in favour of a third person, 
he his lost tne power conferred upon 
him under section 86 of the Bengal 
Tenancy Act of surrendering the holding 
to the lanilurd and thus defeating the 
previous transfers already made by him 
of the entire holding, or a port on thereof. 

Tne preseat case is governed by the 
Chota Nugpur Tenancy Act. The provi- 
sions contained in section 72 of the Chota 
Nagpur Tenancy Act are similar to those 
contained in section 86 of the Bengal 
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Tenancy Act with this difference that the 
provisiors contaiLed in danse (6) of the 
Bengal Tenancy Act do not find place in 
section 72 of the Chota Nagpur Tenancy 
Act. That provision is stated in the 
following terms: “ When a holding is 
subject to incumbrance secured by a 
registered instrument, the surrender of 
the holding shall not be valid unless it 
is made with the consent of the landlord 
and the incumbrancer.'* Now, a mort- 
gage, as distit guished from a sale, is an 
incumbrance, and the mortgage in the 
present case of the defendant No. 2 is 
secured by a registered instrument. There- 
fore, if the Bengal Tenancy Act applied 
to the present case the surrender would 
have been invalid unless it was made with 
the cmsent of the landlord and the mort- 
gagee. That clause, as observed above, 
has been omitted from the Chota Nagpur 
Tenancy Act. and the reason probably 
is that the Ivegislature did not consider 
it desirable, in the peculiar circumstances 
of the teiiancy of Chota Nagpur, to re- 
cognise the right of transfer in the 
tenants with respect to their holding!. 
This intention is also to be gathered from 
the restrictions imposed upon tenants 
under Chapter VIII of the (^ota Nagpur 
Ten.ncy Act, namely, section 46. A 
raiyat is not permitted to transfer his 
holding or a portion thereof by mortgage 
or lease for a longer period than five years, 
or to sell or make a gift of his holding by 
any contract or agreement. Be that as 
it may, the absence of a provision similar 
to clause (6) of section 86 of the Bengal 
Tenancy Act from section 72 of the Chota 
Nigpur Tenancy Act leaves the power 
of surrender conferred by the section 
unhampered by the existence of any 
incumbrance over the property. It, 
therefore, logically follows that, in spite 
of a prior sale or mortgage by a rafyai, 
he is free to exercise his right of 
surrender of the holding in favour of 
the landlord, for, under clause (2) of 
section 46, no trai sfer by a mfyai of 
his right in bis holding or any portion 
thereof is binding on the landlord unless 
it is made with his consent in writing. 
This is a complete answer the 
contention of the learnjed Vakil on 
behalf of the respondents that the 
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sUrreiKier must - be deemed to be stibject 
ti the prior mortgage executed by the 
raiyai in favour of the defendant No. 2. 
Whatever the value of a transfer by a 
raiyat df his non -transferable holding be 
so to as the transferee or a:iy other 
person in the world is concerned, it is 
absolutely to be ignored and considered 
to be non-existent so far as the landlord 
is concerned. The landlord is the owner 
of the property, and the raiyat* s interest 
was carved out of it only for limited 
puiposes and the right of reversion 
which the landlord undoubtedly has in 
the land cannot be affected except by 
express statutory provision. That rever- 
sion is recognised in the right wh ch 
accrues to the landlord by an 

abandonment of the holding cr by a 
voluntc’iy surrender by the tenant wlo 
willingly yields up to him the limiUd 
right which was carved out. Therefore, 
it is immaterial that the transfer is for 
valuable consideration arc! the surrender 
for no consideration at all. The principle 
upon which the decision of his Lordship 
Mookerjee, Acting C. J.,in thehiiU Bench 
case referred to abDve is based, namely, 
that a person cannot be permitted to 
demgialte from his own grant, is not of 
baiversal application and certainly cannot 
apply to the case of a landlord where, 
by a bona fide surrender by the tenant, 
heacqnites a statutory right of re-entry 
into the land which was originally 
demised iii favour of the tenant. Now 
that the aforesaid principle upon which 
decisioa in the Full Bench case of 
Cidcutta High Court is based does 
not obviously apply universally as 
observed above is clear from the pro- 
visions contained in sections *72 ana 73 
of the Chota Nagpur Tenancy Act. 
It has been held, and is n.ow recog- 
nised as settled law, that if a raiyat 
transfers bis entire holding either at 
once or piecemeal he Ibses all his 
r ghts therein and he ceases to be a 
faiyat and the tenancy is deemed to 
have been abandoned giving txie right 
of^ re-entry^ to the landlord. In such 
case . the latdbrd has the right to 
ighore the transfers, though tor valu- 
able ^ton si derat otis, made by the raiyat 
^ favohr of The tenant 
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by nis act destroys the previous 
transfers of the holding aud, therefore, 
be derogates from his own grant. Theie 
is no reason why the same should 
not be the fact when the tenant exer- 
cises his right ot surrender confened 
upon him by section 72. On the 
other hand, no equitable considera- 
tions would arise in favour of a 
transferee of a non-transferable hold- 
ing, for he, with his eyes open and 
knowing the limited interest cf the 
tenant and his unquestionable light 
under sections 72 aud 73 of surrender and 
abandonment — the holding being non-trans- 
ferablc without the consent of the landlord 
—takes the grant. He must, Iheiefore, 
havr f 03 eseeii tl e possible result ot sur- 
render or atandenment by the tenant. 
There is no reason why the lanolcid 
shou d be prejudiced unless 1 e is a party 
to any fraud or dishonesty committed by 
his raiyat in surrendering the holding. 
He never permitted the previous transfers, 
and the raiyat and his transferee of their 
free will and choice entered ii.to trarsac- 
tions behind his back and probably to 
his prejudice. Why should he not have 
the benefit of a hona fide transfer in his 
favour and exercise his right of re-entry 
simply because his raiyat had previously 
transferred the whole or a portion of the 
holding ? 

As I have already said, a surrender, like 
any other act, in order to be operative 
must be bona fide, aiid if it is tainted with 
fraud, it confeis no right upon the land- 
lord and need not be avoided. The 
learned Vakil on behalf of the respondents 
submits that the surrender in the present 
case has been held by the Courts below to 
have been tainted with fra ud and dishoi esty 
and consequently the plaintiff cam ot be 
permitted to derive any benefit from it. 
In support of Lis contention he relies upen 
the view taken b> the Court below and 
expressed in the passage already quoted 
from its judgment, learned Subordi- 

nate Judge infers fraud from the statement 
made in the istifanama as to the reasons 
which induced the raiyat Husaini Gorait 
to smender his holding. He says that 
Husaini Gorait stated, ''lhat he had nu 
plough and cattle to enable him to 
cultivate the land but that **the ques- 
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tlon of cultivation could not arise before 
the expiry ©f the zarpeshgi period." S.iys 
the learaed Sub3rdin-ite Judge: ‘'He was, 
therefore, by no means in such a desperate 
condition as to drive him to the necessity 
of adopting a course which was so mani- 
festly unfi’ir to the persons who had 
advanced money on the security of his 
land." He, therefore, says that his motive 
must be dishonest and improper. This 
is not a finding of fraud. Nolhii g has 
been said against the landlord as being 
party to the evil intentions, if any, of the 
tenant, and from the way in which the 
learned Subordinate Judge has put it, it 
seems to me that he was influenced largely 
by the decision in the Full Bench case of 
the Cilcutta High Court in which it has 
been held that every surrender after a prior 
transfer of the entire or part of a holding 
must be to the prejudice of the prior 
transferee. On the other hand, no clear 
case of fraul seems to have been made 
out in the pleadings. No doubt it has 
been stated in the written statement of 
the defendant No. 2 that, “Husaini Gorait 
never surrendered his rai\ aii ho\ 6 ing. If 
Hosaini Gjrait surrendered his raiyati 
holding he has done so in collusion with 
the Manager of the Encumbered Estates 
and his subordinates with a view to pre- 
judice this defendant's zarpe$hgi right and 
to deprive him of the peshgi money." Now 
this is not a statement ot a man who knows, 
as a matter of tact, that the surrender was 
fr.idalent, for according to the defendant 
no surrender had taken place and h's attack 
of the surrender on the ground ot frauo is 
conditional upon the surrender having 
taken place and is interred from the fact 
that it was prejudicial to his zarpeshgi 
right and calculated to deprive him of 
the zarpeshgi money, i^raud, as has 
befeu laid dwn, must be expressly 
pleaded : positive facts and circumstances 
must be set out clearly giving, rise to 
the cpplication of fraud. Nothing of 
the sort was done in this case. That 
is the reason why mo issue of fraud 
W£>8 raised in the case, nor does it 
seem to have been urged before the 
Mtinsif, for he does not seem to have 
said a word about it m his judgpiemt. 
Thie Munsif's Judgment Is dated the 
27th June 3:9191 and the decision in the 


Full Bench case of the Calcutta High Court 
was on the 3rd August 1920. The 
decision, however, came out when the 
appeal was being argued before the 
learned Subordinate Judge. The question of 
fraud was made more prominent probably 
in the argument of the Bar. There being 
no issue upon the subject, the evidence 
must, therefore, have been slender c.nd 
the learned Subordinate Judge had to 
content himself with such facts as lie 
could gather from the contents cf the 
istifanama and the consquences of the 
surrender which necessarily would deprive 
the defendant No. 2 of his zarpeshgi 
money. The fraud pleaded has not been 
found, namely, of there being any 
collusion between Hussaini and the 
Manager of the Encumbered Estates. 
Therefore, the finding of the learned 
Subordinate Judge of the surrender being 
actuated by “ dishonest and improper 
motive '* is not a real finding of fact 
binding upon this Court. 

There is no necessity of pursuing the 
matter further, for the appeal must 
succeed upon a still more substantial 
ground. The mortgage lease in favour of 
the defendant-respondent was for five 
years fiom 1973 to 1977 and expired in 
1920. Under section 46 of the Chota Nag- 
pur Tenancy Act the mortgage could not 
be for a term exceeding five years and, 
therefore , it came to an end iPso fa^to in 
1920. Thereafter, the defendant was ijot 
entitled to remain in possession of tte 
property as zarpeshgldar. His only remedy, 
if an}^ was to hold the executant of the 
mortgage personally liable to him. No 
doubt the surrender took place in 1917 
and the plaintifi's action was commenced 
in 1918; but the defendant had all 
along been in possession of the property 
for the full term of his mortgage. There- 
fore, by the surrender iu the present case, 
the defendant is not at all prejudiced. The 
tenant defendant No. 5> on the other hand, 
has filed a written statement. He still 
adheres to the surrender and impugns the 
mortgage upon the ground that the bqii- 
sideration money though promised wj?s not 
paid. Hence, the mortgage, ^ whether 
for consideration ©r not, terminated in 
igzj and the land reverted to the original 
tenant, and he does uot dfei>ute 'the right 
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of the plaintiff based upon the surrender 
and settlement by the Manager of the 
Encumbered Estates . Therefore, the plain- 
tiff is entitled t ) recover possession of the 
property. 

Under these circumstances, the appeal 
must succeed. The decision of the lower 
Appellate Court is set aside, the judgment 
of the Munsif is restored, and the 
plaintiff's suit is decreed with costvS 
throughout. 

R08S» J.— I agree. 

z. K. Appeal allowed. 


PESHAWAR JUDICIAL COMMISSIONER’S 
COURT. 

Civxi, Rbvisioic Petition No. 38 of 1922. 
May II, 1923* 

Present :—Mx. Pipon, J. C. 
GHULAM KHAN—Defendant 
—Petitioner 
versus 

GHULAM HAIDER KHAN 
—Respondent. 

Custom--* Ancestral ifroperty — Gift to female — 
Property, whether remains ancestral — Reversion. 

Land gifted by a proprietor to a wife or daughter 
retains its ancestral character, and, on the failure 
of male heirs of the donee, reverts to the family 
of the donor and the onus lies heavily on a 
person alleging otherwise to show that a special 
custom exists in the tribe to the contrary, 
[p. 215, col. I ] 

Petition for revision of an order of the 
Additional Divisional Judge, Peshawar, 
dated the 27th January 1922, whereby 
an order of the Munsif , hirst Class, Char sadda, 
dated tie 3Cth June 1920, confirmed. 

Kazi Mir Ahmad Khan, for the Petition- 
er. 

Mx. Saaduddin Khan, K. S., for the Re- 
spondent. 

JUDUMENT. — The present suit relates to 
tjxe estate of Musammat Rehana, deceased, 
who wasthe daughter of Ibrahim Khan. The 
parties are Muhammadzais of the Charsadda 
Tahsil, and a ^ pedigree table* showing 
their relationship is appended to this judg- 
ment . Ibrahitn Khan made a gift of his land- 
ed estate to his wife and his four daughters, 
one of whom was Musammat Rehana. 
«St« Pea«ree XaWeonpagc 217— 


Musammat Rehana, at a latet date, uiar- 
ried her first cousin, Ghulam Khan, 
Ibrahim Khan died and Musammat Rehana 
remained in possession of the estate gifted 
to her. She has now also died and the 
plaintiff, Ghulam Haidar Khan, brings the 
present suit for possession of half l.er estate 
on the contention that it reverts to the line 
of the donor, Ibrahim Khan, in respect 
of half of whose estate he would have been 
a reversioner if the gift had not been made. 
The suit is resisted by Ghulam Khan, the 
husband of Musammat Rahena. who, 
though also a reversioner, claims to succeed 
to the whole as the sole heir of his deceased 
wife. The other reversioners were im- 
pleaded as defendants, but the suit was 
only resisted by Ghulam Khan and by 
Nasar Khan, defendant No. 10. The po- 
sition of Nasar Khan is easily intelligible 
when it is seen that his mother was also 
one of the four daughters of Ibrahim Khan, 
and that, therefore, he is interested in sup- 
porting Ghulam Khan s contention that the 
sole heirs of the female donees are their 
husbands. It has been found by the two 
Courts below that property gifted by a 
father to a dautghter does not lose its an- 
cestral character, and that, on the death 
of the donee without male issue, it reverts 
to the line of the donor. The sole point 
before me for decision is whether this 
finding on the question of custom is or is 
not correct. 

It is perhaps curious that We have singu- 
larly few direct precedents to govern 
a case of this nature, and the reason is to he 
found in the fact that gifts by fathers to 
daughters are obviously of extremel)" 
rare occurrence in the community to which 
the parties belong. The Trial Court issued 
a Coxnmission with a view to discoverirg 
mutations of such transfers recorded in 
Revenue Records, but none came to light. 
We have, h wever, certain general principles 
established by 3 udicial authority whichgovern 
the devolution of property gifted to females- 
We have also a certain rather incomplete 
record of the custom prevailing among 
special tribe s in the Peshawar District 
In Lorimer's Ci^stomary Law and in 
the h*tai rec re's <f the JHwai-i-am 
prepared at the Settlement of 1870, 
To take first the qiestion of general prin- 
ciple, the most relevant ruling is one 
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this CJotiit ptibllshed as Judicial Record The ultimate dedsfon of the suit was to the 
N j. 870! 1917. That cpse related t> a gi^t eSect that the original gift was invalidated 
made by a husband in favour of his wife except as regards ohc thrd which the donor 
amoug **KIhalil Mohmards” f't the Pesha- was held to be competent to gift under 
war District. It is n t quite cl jar which MuhammadanLaw,theremainingtW( -thirds 
of these two distinct tribes (Khalils or being treated as in validly transferred and 
Mohmands) is referred to. In that thereby reverting to the heirs of the donor, 
judgment Mr. Barton referred to the While it may be impossible to defend this 
general principle established n the Punjab decision, it is clear fron. the judgment that 
that land does not ordinarily lose its ances- the Chief Court of the Punjab had already, 
tral character when gifted to a female, in a previous suit between the same parties, 
He mentioned, however, in passing that held that when the line of the male donee 
Judicial Record No. 26 was authority for became extinct, the reversioners of the 
regarding the proprietorship erf Pathans donor could control the action of the donee's 
in the Peshawar District as more absolute widow exactly as they would have been 
than that obtaining in the Punjab. At the entitled to control a life tenant bject 
same time, it may be remarked that this to their direct reversionary rights. Mr. 
th^ry of the absolutism of Pathan own^- Tucker, in his judgment, alludes to that 
ship which Mr. Bun bury enunciated in finding of the Chief Court as an oHUf die-" 
Judicial Record No. 26, was one from which With all due respect to him, however, 

Mr. Barton himself had, in other cases, I have some difficulty in understanding 
expressed a marked divergence of opinion, how a perfectly direct finding of this nature, 
That the proprietorship of Pathans of the which went to the whole root of the dispute 
Peshawar District ten^ to be more absolute between the partks could possibly be re- 
than that obtaining in the Punjab is, as a garded as nothing more than an obiter 
matter of fact, a proposition which can dictum. On the contr^, I should regard 
hardly be denied. It is one^to which I have it as a definite finding upon a definite 
given a general adherence in the ruling question of custom. We have then the con- 
published as Judicial Record No. in of 1922, current authority of the Chief Court of the 
which e'eals with the power of Will making, Punjab, of Judicial Record No. 50, and of 
in the Peshawar District. I do not consider. Judicial Record No. 87 for the proposition 
however, that, in the present case, it is that when landed estate is gifted to a fe- 
neci Si ary 1 1 ba e the decisioi , iii a y way, male , such estate, on the death of the donee 
upon a general consideration of the charact- without direct male issue, reverts to the 
er of Pathan ownership. So far as the family of the donor. 

general custom of the Peshawar District, It is cont^ded, however, for the^ peti- 
as opposed to the special customs of par- tioner that in this case there is evidence 
ticukr tribes, is concerned, there is over- of a special custom among the community to 
whelming authority for the view that land which the parties belong. The only 
gifted by a proprietor to a wife or a daughter evidence which we have of this custom, 
retains its ancestral character, and, is that to be derived from answers Nos. 67 
on the failure of male heirs of the donee, andiieofl.orimtr's Customary Daw and sec- 
ref ers to the line of the donor. Judicial tion22 of the r waj-i’am of the Charsadda 
Record No. 87 is itself an authority for this Tahsil. Answer No. 67, as Mr. Barton pointed 
view. Another less direct authority is J udicial out in J udicial Record No . 87, is somewhat 
Record No. 50. That case was certainly a vague and unsatisfactory . The various 
peculiar one, and its idtimate decision was tribes consulted were not unanimous, 
somewhat in the nature of a -compromise, and seemed to have had the greatest diffi- 
and has never been followed by any Court culty in expre^ing any aefinite opinion 
in this Province. The case then in suit was at all. The tribe with which we are now 
one where a gift had been made to a male concernec, the Muhammadzais of the Char 
strainer. The property gifted had remained sadda Thasil, are not even mentioned in 
with this stranger's widow during her that answer^ at all. The learned Counsel 
ifetime, and, after her death, was claimed for the petition [lays stress upon the fact 
by the reversioners of the original donor, that the Gigiani tribe, which is domiciled 
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^14 the same region as the Muhammadzais 
of Charsadda, stated that the heirs of a 
Woman's estate would be first her sons, 
after them her liusband, and after him her 
‘other heirs." Now, so far as answer No. 67 
is concerned, the result must be treated as 
inconclusive. Apart from the fact that we 
have no pronouncement by the tiibe 
with which we are now dealing, it is 
extremely doubtful whether the persons 
consulted were directing their attention 
at all to the question of gifts by fathers 
to daughters. This doubt is increased 
by the fact, to which I have already allud- 
ed, t^t gifts by fathers to daughters, at 
any rate where there is no question of mar- 
riage wrtion, seem almost unknown. 
Answer No , no refers to the ^ devolution of 
the property of a woman received in gift from 
her father, but is specifically coiSned to 
cases where such property is given to her 
by her father in dowry. Now, it is fully 
admitted that, in thepre^nt case, there was 
no question of dowry involved. It is not 
denied that Ibrahim Khan made the g^s 
to his four daughters without any connection 
or bearing upon their marriages. I must 
regard answer No. no, therefore, as having 
no effect upon the present case, or as 
establishing a special custom amo^ this 
trite as against the general principle of 
devolution which I have dealt with above. 
The position on which the learned Counsel 
for the petitioner falls back is that, even 
if it be conceded that property gifted to 
a female retains . its ancestral character 
and ultimately reverts to the donor's fami- 
ly, it is, nevertheless, an accepted fact 
that the husband intervenes as an heir 
between direct male issue and the reversion 
of the property to the donor's line. In support 
of this contention he relies upon the wording 
of answer No. 22 given in section 6 of the 
1870 fiwaj 4 ^am of the Charsadda Tahsil. 
The answer is recorded as one by the Mu- 
hammadzais, the tribe with which we are 
^ow concerned. It states that stridhan 
property owned by a woman goes first 
to her children, and , in the event of there 
^being no children, to her husband. The 
salient feature, however, of this answer is 
that it very definitely refers to property of 
Ibree kinds only, ii) property purchased by a 
^oman, (2) p hex property,; or that given 
by a father on. marriage |n dowry^^and (3) 
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property given by a husband us muhr 
or dower. Now, this classification of prop- 
erty cannot be regarded as meaningless. 

I can see no explanation of the wording 
of that answer except that it was intended 
to refer to the three classes of property 
enumerated and to no others. Purchased 
property is of course self-acquired, and 
the question of the devolution of purely 
self acquired property is, in no way, material 
to the present case. Property given 
by a husband to his wife as mahr 
or dower would very naturally revert to the 
husband on the decease of his wife without 
issue. The only property, therefore, which 
would have a common analogy to that 
mth which we are now dealing is property 
gifted as jahez by a father. Now, I 
cannot agree for a moment with the con- 
tention of the petitioner’s ^'ou sel that the 
term jahez extends to any property other 
than that given solely on the occasion and 
for the. purposes of marriage. There is 
not the kast doubt that in 90 per cent, 
of cases jahez property is in the form 
of clothes or jewelery given by a father 
to his daughter on marriage, or what is 
generally known in Europe as her “trous- 
seau." Tyabji, in his Treatise on Muh- 
ammadan Law, defines jahez as “ The mar- 
riage outfit." I am, therefore, unable 
to understand how it can be possibly ar- 
gued that the gift made by Ibrahim Khan 
in favour of Musammat Rehana in the 
present case was in the nattre of jahez 
A further peculiarity in this section of the 
riwaj i-am is that it refrs to siridhan 
of females. Stridhan is a word pecu- 
liar to Hindu Law, and cannot really he 
properly used in respect of property held 
by Muhanmiadans. Its use, no doubt, 
is to be traced to the prevalence of Hindu 
terms when applied to Muhammadans in the 
original records of the Moghal Empire 
complied by Todar Mai. Whatever the 
origin of the term may be, it • is an undoubt- 
ed fact that its very use to a certain extent 
presumes that the property in question is the 
sole and unqualified property of the female. 
U a female's proj^rty can be described as 
stridhan at all, it is^ hardly necessary 
tp state that it is not property which would 
revert to the line of the donor. It follows from 
Jhisl that answer ^No . 22 of the fiw(^j 4 *mn 
no assistance in determining the 
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now in suit. It appears to me that when 
the geueral principle has been firmly estab- 
lished that landed property gifted to a 
woman by her father reverts to the line of 
the father when the woman dies without 
mafe issue, the onus lies heavily upon the 
petitioner to show that, nevertheless, a special 
custom exists in the tribe now concerned 
under which a husband intervenes before 
such reversion takes place. Wiiat I 
have said above will show sufficiently that 


the petitioner has failed, in any way, to 
discharge this onus. Such special custom 
as he has been able to put forward, does 
not relate to gifts of the character now in 
suit. I hold, therefore, that the present 
petition for revision must fail, and I agree 
with the finding arrived at by the Divl-f 
sional Court. The petition for revision 
is, therefore, dismissed with costs. 


K. S. D, 


Petition dismissed. 


MIR ALAM khan 


Alaf Khan 


Mansur Khan Sbahbaz Khan Ibrahim Khan~Afi^5umma^ BibiMahala 

Ghnlam Haidar Khan, I 

plaintiff. 


I,ataf Khan 
XoLi 

Amir usammat 
Bibi Badshabana 

Nasir, minor, 
defendant No. i o. 


Musamtnat Musammat Musammat Musammat 

Rehaua, Chohara. Amira. Badshahapa. 

wife of 

defendant No. i. 


Ghnlam khan, Umar Khan, Hah Muham- Abbas Abdul Gh an i, Faiz Mnham- Sarfaraz Mnhammad 
defendant defendant mad Abram Khan, defendant mad Khan, Khan, Ali Khan 
No. I. No. 2. Khan, defendant No. 5. defendant defendant 1 

defeodant No. 4. No. 6. No. 7. | 

No. 3. I 


Yttsaf Ali. 
defendant No. 8. 


Sardar Ali, 
defendant No. 9. 


BAKGOOl HIGH COURT. 

Spbciai, Second Civii, appeae No. 252 
or 1922. 

February' 20, 1923. 

Present: — Ui, Justice Her Id. 

MA SHA MA— Axpewant 

versus 

J,. S. M. SAMASUNDRAM chetty 

—Respondent. 

Court-Fees Act {V ^ I of 1870), s. 7 (v), (b) 
(d)— Swif for recovery of land not an enftre 
holding — Cowt'fee payable. 

The Court-fee payable on a plaint in a suit for 
the recovery of land whidh is not an entire hold- 
ing or a deinite share or fractional part of^n hold'* 


ing separately assessed to revenue but consists 
of individual field plots which form part of a hold- 
ing but which are not separately assessed, is that 
prescribed by section 7 (») (<f) of the Court-Fees 
Act. 

Appeal against the decree of the District 
Court, Bassein, in Civil Appeal No. 43 
of 1922. 

Mr. Thein Mamg, for the Respondent. 

JUDGMENTtr-The parties are hold^ 
of adjoining holdings of paddy land and 
appellAntAall«5g?s that respo^i|ent -fey -his 
tenant , iias tplding to 

M' lour 
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accordingly sued him to recover those four 
field plots. 

The first point which I notice about the 
proceedings ii that Court fees have been 
calculated on five times the annual revenue 
payable, and not on the market-value of 
the land as they should have been. 

The property in dispute is not an entire 
holding or a definite share or fractional 
part of a holding separately assessed 
to revenue, but consists of individual 
field plots which form part of a holding 
but which are not separately assessed, 
and, therefore, Court -fees were payable 
under section 7 (v) ,(ii) and not under 
section 7 (v) (h) of the Court Fees Act. 

I am constantly dealing with cases 
in which the same mistake is made, and 
it is not creditable to th^ lower Courts 
that the matter so often escapes notice, 
particularly when their attention has been 
called to it in the Chief Court's General 
I/etter No. 5 of 1919. 

There is no mention of the market* value 
of the lafid i n the plaiat or in the Trial Court's 
record, and the only reference to it which 
I find in the proceedings is in the heading 
of the Memorandum of Appeal in the District 
Court, which is a valuation by one of the 
defendants and not by the plaintiff. 

I have no means of discovery of the market- 
value of the land and the case mist 
go back to the Trial Court for enquiry 
and report on this point. 

Meanwhile, the appeal will be stayed, 
w. c. A. Case remanded. 


OALcuxf A man court. 

Afpeai, prom Originai, Dbcrek No. 48 
OP 1921. 

May 17, 1922. 

PresetU .-—Justice Sir John Woodrofte, 
Kt., and Mr. Justice Cuming. 

HARI RAM SINGH CHOUDHURy— 

ApPBIftvANT ‘ 
versus 

RAM RAM SINGH CHOUDHURY 
AND ANOTHER— RBsPONDRNTS. 
WiU^Two executors-^ AppHcaUon for ProbtU 
hy one^RenunciaHen of e$re 0 fhrtkip by fIAit- 


of^Subsequeui upplieaHon m 
mihdrauMd of renunciation, whether competent' 
executors appointed under 1 
Will, appeared on notice of an application for Pro 
bate by the other executor, and stated that he 
did not agree to be an executor under the Will. 
He prayed that his objections to the Will might 
be noted and the suit might be decided. Even- 
tually, Probate was granted to the applicant. 
Sometime afterwards, H appUed to with- 
draw his previons application renouncing the 
executorship and prayed that he might be appoint- 
ed executor along with the other person. This 
application having been rejected, H appealed: 

Held, that inasmuch as the grant of Probate 
had already been made at the time when the 
appellant asked to withdraw his renunciation 
of the executorship, that application came too 
late and the appellant was not entitled < to'anv 
relief, (p. 219, coL i.} ^ 

Appeal against the decree of the Dis- 
trict Judge, Murshidabad, dated the 8th of 
O^^tober 1920. 

Babu Dwarka Nath Chakr ovarii and 
Kali Kinhar Chakravarti, for the Appel- 
lant 

Mr. B. Chakr avarii and Babu Nagendfa 
Nath Ghose, for the Responaents. 

JUDGMENT. 

Woodcolle, J. — ^A preliminary objection 
was raised ia this appeal as to its com* 
petency. It has been contended that the 
appeal is directed against an order re- 
fusing an application for a review, that 
is taking it that the Probate was granted 
by the Court on the 7th of August 1920. 
It is not necessary, in my opinion, to 
decide that point because I think the 
appeal fails upon the second ground. 

The appellant is a son of the testator, 
one Gobind? Sundar Singh Choudhury. 
The respondent also is another son. 
These two sons were appointed executors 
under the Will of their father. There 
were also other persons executor and 
executrix. An application for Probate was 
made by the respondent. Ram Ram Singh, 
on the 8th June 1920. On the 12th June 
1920 the application was registered and 
notice was directed to issue to the per- 
sons named in the order of that date 
requesting them either to renounce the 
executorship or to join in the application. 
Oa tl.e 3rd July an application was made 
by the appellant beloie us stating tnat 
he was willing to be an executor under 
the Will. In that petition, however, hi 
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further stated that it would be necessary 
to file a petition of objection to the suit. 
Ou the lytn July 1920 he made an ap* 
plicati m asking for further time until 
the 27th July 1920 for the purpose of filing 
objectio iS. Then, on the 27th of July, 
the date up to which he tad got an ad- 
jouruuient, an application was made by 
the appellant in which he said, contrary 
to his previous statement, that he did 
not agree to be an escecutor under the 
Will. In that petition he also says that 
he has come to know that the ill con- 
tains various illegal provisions and that 
he will have to bring a suit for setting 
aside the Will, that he does not admit 
the clauses of the said Will, nor does he 
intend or agree to be an executor thereof. 
He prayed that his objections might be 
noted (on protest) and the suit might 
be decided. Then, after certain other 
orders to which I need not refer, on the 
7th of August an order was passed, as 
I read it, granting Probate. The axjpel- 
lant*s name was not included among the 
Probate holders. Then there were some 
further orders and on the 27th of 
September 1920 the appellant prayed 
that he miglit be allowed to withdraw 
his application of the 27th July 1920 
an 1 be appointed an executor along with 
bis two brothers. That applicatkn wrs 
supported by a pe'itinn in which it was 
stated that that ohjetto , that is, the 
appellant, was always leady aid willing 
to be an executor and that he had never 
refused to do so. This application wfis 
opposed and on the 8th cf October 1920 
the learned Judge gave bis decision hold- 
ing that he was not satisfied that the 
petition of the appellant renouncing 
executorship was filed through mistake 
as alleged. He also pointed out tiat 
the appellant did not file his petition of 
with'lraw’al until two months after the 
petition of renuneixtion had been filed. 
He accordingly dismissed* t}ie petithn. 
Against that order the present appeal 
has been made. 

I think the decisi- n of the lean ed Judge 
must be supported on the ground that, 
at the time when the appellant asked 
to withdraw his renunciation of the 
executorship, the grant of Probate had 
already been made on the 7th of August 


1920 and, therefore, that application came 
too late. It has been argued that we 
should hold that the Probate was granted 
on the 8th of October 1920. On that 
date the order was that Piobate should 
issue. The Probate had hem granted some 
tine previously. This distingnhhes the 
prese t case from that cited tous. There** 
fore, the appeal fails and must he dis- 
missed with costs. Hearing fee five gold 
mohurs. 

Coming, J.— T agree. 

Appeal dismissed. 

K. s. D. 


MADRAS HIGH COURT. 

ArpEAh against Order No. ibi of 1022. 

March 6, 1923. 

Present:— Justice Sir Francis Oldfield, . 

KT., and Mr. Justice Devadoss. 

B ALUS AMI Iyer — respondent— 

1ST Plaintiff - A ppeleant 
versus 

VKNKATASAMI NAICKEN alias 

T, S. RANGASWAMY AIyANGAR, 

OVFICIAL receiver, MADURA 
— PETIilGNERS Nos. I AND 3 
— Respondents. 

Civil Procedure Code {Act V O. XL F, 

r. 15 — Orders of Privy Council, execution of — 
Procedure — Persons interested in execution, whether 
must apply separately — Execution, limitations om 

Order XLV, r. 15, Civil Procedure Code, makesi 
it part of the procedure for the enforcement of 
orders of His Majesty in Council that the person 
desiring to obtain execution of such an order 
shall obtain its transmission. But it is not neces- 
sary that each person interested in the execution 
of a particular order should obtain a separate 
transmission, when that order has already been 
transmitted at the instance of one of the suc- 
cessful parties. 

In the absence of any restrictions founded on 
the actual language of the decree or order of the 
Privy Council, it cannot be said that only the 
successful appellant can apply for execution, [p. 
220, col. 3.] 

Kassim Saib v. Luis, 17 M 82; 6 lad. Dec# 
(N. 8 ) 56, Natesa Ayyar v. Annasami Ayyar 
25 M. 426, distinguished. 

Appeal r.gu.n5t the order of the Court 
of the Ad' itional Subordinate Judge, 
Ram lad, at Madura, in Rxecutidn Appeal 
No. 24 of 1922. 
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Mr. A, Krishnaswamy Aiyar (with him 
Hr. Subbaraya Aiyar), for the Appel- 
lant. 

Messrs. C. V. Ananthakrishna Aiyar and 
S. R. Muthusiej^my Ayyar, for tie Re- 
spondent. 

JUDGMENT.— The lower Court’s order is 
objected to, first, on the ground that the 
respondents before us, petitioners befoie 
it, were not entitled to apply tor restitution 
when they had not, under O. XLV, r, 15, 
obtained iransniissioa i.f the order of 
His Majesty in Council to the lower 
Court, the order being the basis pf their 
claim. Order XLV. r. 15, no doubt, does 
make it part ot the procedure for the 
enforcement of orders ot His Majesty in 
Council that the person desiring to obtain 
execution of such an order shall obtain 
its transmission. But in ti;e present case 
transmission has already been obtained 
oy the 27th defendant, the successful 
appellant in the Privy Council. It would 
be incoiiveiiient, if not impossible, to hold 
that each person interested in the execu- 
tion of a particular order shall obtain a 
separate transmission when that order has 
already been transmitted. This ground of 
appeil is not sustainable. 

The next ground on which the appeal is 
argued, is that the jetitioners are not 
entitled to apply for execution of the 
order by way of restitution or otherwise, 
because they were not parties to the 
Privy Council Appeal. It is true that they 
were not impleaded as parties, the 27th 
defendant, the successor-in-interest of the 
26th defendant, having been the rxppellant; 
and it is true that they claim as lessees 
from the deceased 26th defendant. But we 
cannot accept either generally or with 
reference to the particular circumstances 
of this case, the principle that only the 
successful appellant can execute the order. 
That principle has been supported by 
reference to Kassim Saib v. Luis (i) and 
Ayyhr v. Anm$ami Ayyar (2). 
But those decisions Ifarned on the special 
circumstances in each case, and on 
reference to the record in the second we 
find that the decree tuder execution did 
G(.oni;pu an explicit limitation sufficient to 


justify the conclusion reached. W e have 
not been shown how it is consistei t with 
any genei.J principle that any limitation 
sloulu be applied to the execution of the 
decree resulting from tl e order unless 
such reslrictiuns can be foUxidcd by the 
ri ctual language of the decree oi oraer 
itself. 

Turning to the decree and order in this 
case, in order to see whetler the contention 
before us is sustainable with reference to 
the particular circumstances, we find that 
the order is without qualification and the 
Subordinate Judge also in the decree, 
which it restored without qUu.lification 
refused the relief which the plaintiff asked 
against the defendants Kos. i and 2 except 
in respect of a small sum claimed for 
quit-rent cocoanuts, etc., with which we 
are rot concerned. In view of the 
unqualified language u^eci, we cannot read 
into either order or decree any intention 
to exclude from the relief granted to the 
present respondents. It is s>aid that the 
case as between them and the plaintiffs 
were not on the same footing as the case 
between the successful appellant, 27th 
defendant, and the plaintiffs, because in 
their case a plea of estoppel might have 
prevailed against them. We do not ieel 
called uj on to enter into that when (aswe 
have stated) the lesult of the Privy 
Council Appeal is clear and amounted to 
an adjudication^ that the plaintiff was not 
entitleato retain against tl em tie land 
or the profits or the sum of money 
representing the profits, wlichtle lower 
Court awarded to them in rest tution. 

The appeal fails and is dismissed with 
costs. 

V. N. V. Appeal dismissed. 



VqI.75) INDIAN CASES. m 

JAMES MACKINTOSH V, SCiNDIA STEAM NAVIGATION Co., WD. 


BOMBAY HIGH COURT. 

Arbitration Case No. i8 op 1922. 

May 19, 1922. 

Prennis — Mr, Justice Marten. 

In reSS.MaHtime, 

JAMES MACKINTOSH 
AND Company — ^Appucant 
vetms 

The SCINDIA STEAM NAVIGATION 
CO..ETD. — Opposite Party. 

AfbitfaHon — Priyate refwtnce to arbUration — 
ExaminaHon of witnesses — Commission, 

Court, whether can issue — Civil Procedure 
Code (Act V of 1908), ss. 75, 151, 
Sch. Inherent powers of Court, when 

exercised — Consent of parties, whether can confer 
jurisdiction — Arbitration Act [IX of 1899), 
applicability of. 

When parties to a dispute refer it to a private 
arbitration without the intervention of a Court 
of I^aw, the Court has no jurisdiction to issue a 
Commission for the examination of witnesses in 
the matter referred to arbitration, [p. 224, col. 2.] 

In re Shaw and Ronaldson, (1892) i Q. B. 
91; 61 I,. J. Q. B. 141 and In the matter of an 
arbitration Dreyfus and Sons and R. and W. Paul, 
(1893) 9 P* B. B. 358. referred to. 

Rabiabai v. Rahimabai, 7 Bom. B, R. 560, 
and Hayward v. Mutual Reserve Association, 
(1891) 2 Q. B. 236; 65 B. T. 491; 39 W. R. 624, 
distinguished. 

The powers regarding the granting of Commis* 
sions for examination of witnesses are expressly 
given by the Code of Civil Procedure, the Indian 
Arbitration Act and the Roles of the High Court 
and do not depend upon any implied or aUeged 
inherent powers of the Court, [p. 222, ool. 2.] 

Section 75 of the Code of Civil Procedure should 
be read subject to the rules in the First Schedule to 
the Code and cannot be read as giving a Court 
power to issue Commissions to examine anybody 
anywhere before any private person, whether or 
not any suit has been instituted, [p. 222, col. 2.] 

|k The Arbitration Act (IX of 1899) does not 
apply to all cases and where certain events arise 
wmeh are not covered by the Act, then the parties 
are left without any remedy and the Coiin has 
no jurisdictou to remedy the defects under the 
Arbitration Act. [p. *25, col. r.J 

Gopedfi V. Morarji, 50 Ind. Cas. 411; 21 Bom. 
It, R, 3081 43 B. 809. referred to. 

In re Babaldas Khemchand, 57 Ind. Cas. 997$ 
22 Bom. It, R. 842; 45 B. I, explained. 

Where the Court has no jurisdiction to pass 
an order, the consent of the parties cannot give 
U jurisdiction, [p. 225, col. i.j 

Mr. Little ot Messrs. Crawferd, Bayley <§' 
<30., for the Applicant. 

JUDGMENT.- 1 have to thauk Mxi 
Eittle. the Solicitor lor the applicants, 
for his interesting and valuahlr argument 
in Chambers on a point wMchis both novel 
and important. The application is for tht 
issue of E Lommmon to Cajiqutta for tht 


examination of witnesses in a privat® 
arbitration, and the point is, whether this 
Court has any juriscUction to make the 
order. 

Now, in India parties who wish to resort 
to arbitration have two alternatives. They 
can either get the direct assistance of the 
Court Jrom the outset, or they can arbitrate 
without the intervention ot the (2ourt, 
In the former case, they can proceed under 
the Second Schedule to the Civil Procedure 
Ck>de. In that event, the present difficulty 
would not arise, for, under section 7 of that 
Schedule, the Court would have power 
to issue the same processes to the parties 
and witnesses whom the arbitrators desire 
to examine, as the Ciourt might issue in 
suits tried before it. Accordingly, in Rahia- 
bai V. Rahimabai (i), Mr. Justice Tyabji 
decided that in such an arffitration case 
it was competent to the Cburt to issue 
a Commission for the examination of 
witnesses. 

But the present case is not one of that 
description. It is an arbitration without 
the intervention of the Court and it comes 
under the Itdian Arbitration Act, 1899, 
the preamble of which runs : “ Whereas 
it is expedient to amend the law relatijig 
to arbitration by agreement without the 
intervention of a Court of Justice. That 
Act, however, does enable the parties to 
get the assistance of the Court m certain 
limited particulars. For instance, under 
section 10 the arbitrators have power to ad- 
minister oaths to witnesses and to state 
a case for the opinion of the Court, Under 
section 12 the Court has power to enlarge 
the time for making an award, under sec- 
tion 13, to remit the award for re-considera- 
tion, under section 14, to set aside the 
award for misconduct, etc., and under sec^ 
tion 16, to remove arbitrators for misconducti 
Then, under section 15, when an award has 
been filed in Court, it is enforceable as it 
it were a decree of the Court. Section 20 
provides for rules to be made by the Court* 

Then the First Schedule to the Act 
provides for certain matters to be implied 
in submissions to arbitration, unless other* 
wise negatived, . 

Clause 6 provides that the parties to 
the reference and all persons claiming 

(«) 7 Bom. iii E. 3io, 
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through them shall •’submit to be ex- this rule and rules 4 and «; below, and in 


amined ' by the grbitrabTS on ojith, and 
to produce documents. Clause 7 runs : 
"The witnesses ou the reference shall, if 
the arbitrators or umpire think fit, be 
examined on oath.'* 

It will be noted, therefore, that there 
is not a word about the compulsory sum- 
moning of witnesses ; nor a word about 
Commissions, and that this is in direct 
Contrast with section 7 of the Second Sche- 
dule to the Civil Procedure Code which 1 
have already mentioned. Further, we know 
that the Indian Arbitration Act is largely 
a copy of the English Arbitration Act, 
section 8 of which provides that, " Any 
party to a submission may sue out a writ 
of subpeena ad testificandum, or a writ of 
mhpoena duces tecum.” No such pro- 
vision for the issue of sub by this 

Court in a private arbitration is provided 
in the Indian Act. 

Next, I turn to our own rules of this 
High Court. They are rules 351 to 360 
under the Indian Arbitration Act. There 
is nothing there about summoning witnesses 
in this way nor about a Commission. The 
only rule I need notice is rule 352 which 
provides for all applications being made 
by petition except as hereinafter other- 
wise provided.** Therefore, it would seem, 
from a technical point of view, that this 
particular application should have been 
made by petition and not on a mere request 
contained in an affidavit. However, that 
is merely a technical point, and could easily 
be put right by the presentation of a peti- 
tion. 

Then, if we turn to rules to 345 
they provide for the examination of wit- 
nesses de bene esse and for a Commission 
under O. XVIII, r. 16, and O. XXVI, r. i, 
of the Civil Procedure Code. There 
is nothing else to which my attention has 
l^n drawn in our rules which are material 
to be mentioned on this point. Then, if 
I return to the Civil Procedure Code, I 
find it is perfectly dear that these examina- 
tions de bene esse under O. XVIII, r. 16, 
md also any Commissions under O. XXVI, 
rr. I and 4 are only to be granted in “ suits. ** 

I may refer to the note which I think is 
correct in Mr. MuUa's Code (ythEditiun) 
gt page 697 where he says : **A Commission 
MU only tie issued in the cases spedfied in 


no other case. ** Similarly, when one con 
siders the question of summonii.g witnesses 
one finds that under O. XVI, r. i, there is 
power tc summon witnesses after " the suit 
is instituted.** The present application is 
clearly not in a suit. 

Next, if one turns to O. XXVI, rr. 16 
and 17, dealing with Commissions, one 
finds that any v ommissioner who is appoint- 
ed has express power to examine witnesses 
and any other person whom the Commis- 
sioner thinks proper to call upon to give 
evidence. ** Under rule 17 the provisions 
of this Code relating to the summoning, 
attendance and examination of witnesses 
shall apply to persons required to give 
evidence under this order, and that ‘‘for 
the purposes of this rule the Commissioner 
shall be deemed to be a Civil Court. ’* 
Then sub-rule (2) provides for certain 
powers to the Commisisioner to apply 
to Local Courts other th n the Hi^h 
Court for issuing processes against 
a particular witness where necessary. 
Once more, then, one finds these powers 
expressly given, and not depending 011 any 
implication or alleged inhereiit powers. 

Now, there is a section in the Civil Pro- 
cedure Code, section 75, which is in rather 
wider terms. Section 75 provides that, 
" Subject to such conditions and limitations 
as may be prescribed, the Court may issue 
a Commission (a) to examine any person ; 
(J) to make a local investigation ; (0) to 
examine or adjust accounts ; or (d) to make 
a partition. '* Section 76 gives power to 
issue a Commission to another Court not 
being a High Court. Section 77 deals with 
Letters of bequest in lieu of Commissions 
for the examination of witnesses at any 
place not within British India. Section 
78 provides for commissions issued by 
Fureign Courts. But it must be remember- 
ed that under section 121 the rules in the 
First Schedule are euactea as part ot the 
Act, and section 75, in my opinion, cannot be 
read as ^ving this Court power to issue 
a Commission to examine anybody any- 
where and before any private fcrson whe- 
ther or not any suit has been instituted. 
For instance, I do not think, this section 
would g ve the Ojurt power where there 
was no pending suit to direct a private 
tMten to appear before say a Pumhetj^et 
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deciding the litigatioii of the country. 


of some particular caste to give evidence on 
some caste dispute. Nor, I think, could the 
Court require a private citisen in a siimlar 
case to appear betore a Club Committee 
or any other private domestic tribunal. 
Nor, lor the matter of that, before, say, a 
Government Departmental Commission. I 
think then that this section most be 
qualified by the rules in the Hrst Schedule 
which I have referred to, subject of course 
to such further rules as may be lound 
in our own High Court Rules. Therefore, 
as far as the rules and the express powers 
of this Court are concerned, I find nothing 
express which would enable me to prant 
t} 3 is present application. 

An appeal is next made to the inherent 
jurisdiction of the Court imder section 151 
of the Civil Procedure Code. When such 
an appeal is made, 1 think, the Court must 
be particularly careful to consider the prin- 
ciples involved and what the application 
really means. I have, in my mind, a judg- 
ment given sometime ago by Mr. Justice 
Chi tty in a case under the Settled I^and 
Acts, where, after an application under 
the ordinary provisions of the Settled 
Land Acts for leave to do something in 
relation to the settled property had failed, 
Counsel Mr. Upjohn next applied to the 
Court to sanction the proposal under the 
inherent jurisdiclaon of the Court, Mr, 
Justice Chitty then gave a forcible and 
salutary warning against too great a readi- 
ness to accept such an argument, however 
specious. 

In the present case, I think, the Court 
has to be particularly careful in ma^ng 
the order, because there is no opposition 
from any of the parties to this arbitratioti ; 
and if it was a case under the Second 
Schedule to the Civil Procedure Code, 
the facts would undoubtedly justify the 
Com^ssion ^ng granted. On the merits, 
and irrespective of jurisihetion, 1 am quite 
satisfied that it is a proper case for the 
assistance of the Court. I may say at 
once that if I felt myself able to ^ant 
this assistance, I would undoubtedly give 
it to these business mer. 

Now, going back to principles, when a 
pjuty appeals to the alleged inherent juris- 
diction ot the Court to grant a Commission 
ia^a private .litigatiou, what do our Cbutts 
ewt for ? Our Law Courts eiduBt for 


For that purpose it is reasonable and neces- 
sary that the Court should have power 
to summon witnesses before it and to 
examine them. But summoning a private 
citizen to give evidence before another 
private citizen seems to me to be quite 
another matter. I dc not see where the 
inherent jurisdiction comes in ttoe at all. 
No doubt, in course oi time this difficulty 
was felt in arbitrations, and that is why 
there has b^n legislation both in England 
and in India to assist in some respects 
parties resorting to a private arbitration. 
It is perfectly clear that in some cases 
that may be a convenient and speedy way 
of settling disputes, lor instance, in disputes 
as to whether goods are up to sample. 
But the Legislature in granting this assist- 
ance in private disputes has been extremely 
carefnl to limit the Court's powers. I will 
not repeat it again but I have already 
contrasted section 7 ol the Second Schedule 
of the Civil Procedure Code with the very 
limited powers given in the Indian Arbitra* 
ticn Act about witnesses. 

Further, it is perfectly clear that the Ar- 
bitration Act does not apply to all cases. 
You have got to bring your arbitraticn 
within the four corners of the Act, and if 
certain events arise which are rot covered 
by the Act, then the parties are left \rithout 
any remedy, and the Court has no jurisdic- 
tion to remedy the defects under the 
Arbitration Act. This is exemplified by a 
case decided by the Court of Appeal in 
our Courts in 1919 Gopalji v. Morarji (2). 
That was a case where three arbitrators 
were appointed. They all, after entering 
on the arbitration, either retired or refused 
to continue, and then there was an applica- 
tion made to the Court to appoint new 
arbitrators in their place. If it was a case 
of doing justice or of the inherent powers 
of the Court, supposing the express pro, 
visions of the Act did not apply, you would 
have thought that was eminently a case 
where the power should be exercised be- 
cause otherwise the whole of the arbitra- 
tion would be entirely abortive. The case 
came before me in the first instance* and 
although it was clear, that one coach aod 

(a) 50 Ind. Cas. 4iii2< Bom. ‘ l. jit. |ot 43 

B. S09. 
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four had alrfeady been driven through I next turn to ’English authorities which, 
the Act, I thought I could see my way, I think, I may fairly do, because, as I have 
to prevent another gap being made in the said, the Indian Arbitration Act, is practice- 
useful provisions of the Act, and thi't I ly taken trom the English Act, and there is 
could construe the provisions in such a much in common between the two rules 


way as to fill up the vacancies. How- 
ever, the Court of Appeal took a difierent 
view, and held that the Act only enabled 
the 0>urt to fiOll up vacancies in the case of 
a single arbitrator or two arbitrators but 
not in the case of three. Consequently, 
the arbitration proved abortive. Mr . J ustice 
Hayw^d in his judgment pointed out that 
the Act conferred special powers on the 
Court, and that those powers do not exist 
under the inherent jurisdiction. He says 
at page 832* : 

“The appeal involves a point of im- 
portance. The Indian Arbitration Act 
applies to the appointment of a single 
arbitrator and in certain cases to the appoint- 
ment ol two arbitrators. Does it apply 
in any case to the appointment of three 
arbitrators ? It is important to remember 
in solving this point that the Act is 
an Act to amend the law relating to 
Arbitration. It does not deal with the whole 
Eaw of Arbitration and it must be construed 
strictly in that it confers special powers 
of interference not otherwise inherent in 
the Court. “ 

That statement of the law is, 1 think, 
directly opposed to the argument which 

been addressed to me as to the inherent 
jurisdiction of the Court. It it is necessary 
for the ends of justice in the present case 
to grant a Commission to examine witnesses, 
surely it was also necessary for the ends 
of justice to fiJl up the vacancies in the 
arbitrators in the other case. And I 
may point out, as showing the niceties 
of the distinctions which this badly drawn 
Act has caused, that in In re Babaldas 
Khemchand (3). Mr. Justice Pratt stayed an 
action where there were three arbitrators 
and refused to adopt the argument that the 
Actj^d d not apply at all where there were 
three arbitrators. In other words, he held 
that an arbitration, .where there are three 
arbitrators, may be a good arbitration 
under the Act, although in certain case^ 
you 'cannot fiU upj vacancies that may: 
occur in those arbitrators. 


of procedure. There the exact point has 
been decided in a manner adverse to the 
present application. I refer to In re 
Shaw Ronaldson (4), where the head-note 
is as follows : Where parties agree to 

refer their disputes to arbitration, no action 
having been brought in respect of those 
disputes, the Court or a Judge has no I^wer 
under O. XXXVII, r. 5, to order the issue 
of a Commission for the examination of 
witnesses in the matter referred to arbitra- 
tion. “ That was decided by Mr. Justice 
Mathew and Mr. Justice Collins, as they 
then were. As we all know, few people 
knew more about the Law Arbitration 
and Commercial Law generally than Lord 
Justice Mathew. He was indeed the origi- 
nator and the firsf Judge who sat in the 
modern Commercial 0 >urt in the High 
Court in Englano. Mr. Justice Collins, 
who was afterwards the Master of the Rolls, 
was also, if I may say so with all respect, 
a brilliant Commercial ar.d Common Law 
Lawyer. When then 1 find these two learned 
Judges holding that the Court has no 
jurisdiction, that decision, in my opinion^ 
is entitled to the greatest weight. Ir that 
case they decided that a private arbitrar 
tion was not a “ cause “ or 9 “ matter “ 
under the rules or Acts there cited. The 
corresponding word in our Code is “suit. “ 
There is no “suit “ before me. It is only 
a private arbitration. 

Then there is another case of In the 
matter of an arbitration Dreyfus and Sons and 
R. and W. Paul (5). In that case Mr. Justice 
Collins refused in a private abritration 
to grant a Commission to examine wit- 
nesses. The ca^e went on apfeal where 
from the interlocutory observations made 
by the learned Judges, it was clear they had 
the greatest doubt as to the jurisdiction; 
Eventually, the appeal was dismissed on 
the ground that the application on its 
merits showed no ground for the exercise 
oi the Court's discretion. That case can 
in no wise help the present application. 

If anything, it fe egainst it. 


(If J 7 lod. Cas. 9071 22 Bom. R. 842: ^ 3 B. i« 
■■'4^or43lHfiEM 
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In Ensilpnd, just as in the case decided 
t>y Mr. Justice wliicli I have referred 

to, it has been held that where once there 
hps been a suit and the suit has been refer- 
red to a Referee for trial, then the Court 
has power to issue a Commission, [See 
HaywmA v. Mutual Reserve Association 
6 ).] 

TheBi if I turn to the recognized text 
books, I find in Russell on Arbitration, 
loth Edition, at page 138, it is stated 
definitely that “ in the case of a reference 
by consent, the Court has no power to 
order a Commission to issue for the #=‘xa mina- 
tion- of witnesses abroad. Similar state- 
ment appears in Halsbrry's I^ws of En land , 
Vol. I, page, 458, note (A) and on * ther 
pages. 

Now, against all that, the only precedent 
or authority for the order which I am 
asked to make is an order made by Mr. 
Justice Kanga in Chambers a short while 
ago when he was acting temporary Judge 
of this Court. I am told the learned Judge 
did raise the question of jurisdiction and 
considered the papers foi some three or 
four days. But there is no delivered 
judgment,, and lam not aware what were 
the reasons which induced the learned 
Judge to grant the Commissio in that 
particular case. In ar-y event, a decision 
of that sort in Chambers, where no note 
of the judgme t has been kept at d where 
I have no notes of the argument (if any) 
is not in .my way a. precedent binaiug upon 
me, least of all when it is a question of juris- 
diction. And , with due respect to the learn- 
ed Judge, I find myself unable to follow the 
decision. 

One other argument urged upon me was 
that the consent of the parties world give 
the Court jurisdiction. Th't to my mind 
is an extremely dangerous argument to 
use* It was admitted that I could not 
-issue this Commission, supppsing there was 
position. X^t me test this admission, 
it is necessary for the ends of justice 
that, Uhder the inherent jurisdiction of 
the Court, I should grant a Commission to 
examiiie witnesses la Bengi^l, then what 
possible difference can it make whether 
all the parties consent to it ox not^ If, for 

. (4) (rfi^i) 2 B. 230; 05 !<• X.. 491; 39 W. 

R. 624. 


instance, it is essential for the plaint^ to 
call certain witnesses, surely it is only' fight 
that they should be called quite irrespec^ 
tive of whether the defendant agrees than 
they should be called. I cannot see what 
the defendant's consent has got to do with 
the power of the Court. 

Many people are carried away with the 
erroneous idea that, because two parties 
agree on any particular course, that neces- 
sarily gives the Court jurisdictiou to 'make 
the order. They sometimes go so far as 
to suggest that the Court is bound to make 
the order in such a case. Here I am rsked 
to affect the rights of private citizens who 
occupy certain important public posts, 
v>z., certain officers of the Port of Calcutta. 
They are not parties to the arbitration. 
So it is not a questi^m merely between 
the parties to a private arbitration. 1 
am asked in effect to allow private liti^nts 
to summon these particular Fort Officers 
before them and to oblige them to Re- 
duce documents and so on. So I am p&ct- 
ing the rights of other citmens, and it 
not merely a question, of what these parti- 
cular parties want me to do. 

After considering carefully all the argi"- 
ments that have been addressed to me, 
I am of opinion, there is no inrisdfetion 
in this Court to grant a Commission to 
examiie witnesses in a private arbitration 
and still less so, when the Commission is 
to be sent to another Province. 

I ccordingly refuse the application. 

As regards costs, costs of all parties will 
be costs in the arbitration. 

R. N. Application refused 
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XTnder section 5 of the Succession Certificate 
Act, the only Court which has jurisdiction to 
grant a certificate is the Court within whose 
jurisdiction the deceased at the time of his death 
ordinarily resided, unless at that time he had no 
fixed place of residence at all. 

The provisions of the Act granting jurisdiction 
ought to be strictly construed and not so as either 
to enlarge or restrict jurisdiction. 

Miscellaneous Civil Appeal. 

Mr. Higtnbotham, for the Petitioner. 

Mr. Keith, for the Respondent. 

JUDGMENT.—OneChan Ma Phee died 
In Racoon leaving a WiU, and an applica- 
tion for grant of a certificate under Act 
VH of 1889 was made to the District Court 
of B^nthawadidy. 

Chan Ma Phee ordinarily resided iu 
Strand Road, Rangoon, outside the limits 
of the ordinary , jurisdiction of the District 
Court. Objection was taken that the 
D^trkt -Court had no jurisdiction to grant 
the certificate, reliance being placed on the 
pravisions of section 5 of the Act. The learn- 
ed District Judge, however, decided that 
the Court had jurisdiction and a certifi- 
cate has been granted. This is an appeal 
.gainst that decision. 

‘ Court's jurisdiction is granted by 
s^tibn 5^ which runs as follows ;-— 

"The District Court witl^ the jurisdictio 1 
6i£ which . the deceased ordinarily rerided 
at the ti^jjf his death, or if, at that time 
he'^ad no fixed place of residence, then 
wit^x ^ jurisdiction of which any part 
of . the property of the deceased may be 
found, may grant a certificate under this 
Act. . 

^ It is perfectly clear that, under this sec- 
tion, the oridnary circumstance which 
gives rise to jurisdiction is that of 
residence within the local limits of the 


of his death had no fixed placed of residenoe 
within the jurisdiction. 

It is clear that provisions granting 
jurisdictfon must be strictly construed. 
The language used is not to be interpreted 
so as either to e large the jurisdic^n or 
to restrict it. This is the only section iu 
the Act which confers jurisdiction on 
the District Court i i th’s matter, and wO 
think it is clear that; where the deceased did 
not at the time of his death ordinarily reside, 
within the jurisdiction, ‘ the Court would 
have no jurisdiction to grant a certificate, 
unless the deceased had at that time no 
:^ed place of residence at all. The sec- 
tion clearly provides for all cases, incjud* 
ing those few cases in which there was no 
fixed place of residence. "We have been 
referred^ to corresponding sections iu the 
Succesrion Act and in the Probate and 
Administration Act. The wording of those 
two Acts isdifterent, and s j early framed 
to grant an alternative jurisdiction in one. 
or other of two cases. Hther case wou-d 
give the Court jurisdiction, whereas the 
present section clearly gives the Court 
no jurisdiction in tdie second branch 
unless and until the jurisdiction conferred 
by the first branch would not arise, 

We have -been referred to the provisions 
of section 6 (i) (b) of the Act, and we fiave 
been asked to use this provision so as to 
give it an extended jurisdiction under sec- 
tion 5. In the first place, the section deals 
merely with the procedure to be ado t- 
ed in the moving Court. It is not a sec- 
tion which deals with jurisdiction at alli; 
but it is sought to use its terms to show that 
the meaning of the words employed in sec- 
tion 5 is not as we have set out, but thaf: 
the words should be interpreted to meah 
something else. 


Courts jurisdiction. There is no doubt 
that Chan Ma Phee oruinarily resided 

outside the lumts of that jurisdiction- Now, in the first place, it is an ordinary 
He “did not "reside within thote limits, rule of the interpretation of Statutes that, 
'and the Ctot^ would 1 therefore, ■ where ^ there - are apparently - confiktiag 
lw,ve no jtui^i^on. The second provision, provisions that interpretatiou -should be 
ip^autii^ jurisdiction rests on the words, assigned, if it can be assigned, without 
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It is no doubt tbe case that, on one read- 
ing of the language of section 6 (i) 
that language would give some colour to 
the suggestion that the words used in po- 
tion 5 may have a different meaning, 
but it is possible without any straining 
of language, to interpret them so far as 
to agree with the provisions of section 5 
and without extending or restricting the 
jurisdiction given by it. 

Under these circumstances, we are of 
opinion that the Court below was clearly 
wrong and that it had no jurisdiction to grant 
the certificate. The appeal will be accepted 
'with costs throughout, and the certificate 
revoked, and we fix Advocate’s fees at 
five gold // ohurs. 

w. c. A. Appeal allowed. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

SacoND Civil Appeal No. 178 of 1922. 
March 20, 1923 • 
present:- ^Ir. Simpson, A. J. C. 
DHAUNTAI. khan and others— 
Defendant — Appellants 


us 

RAM T,AL KALWAR— Plaintiff. DAN 
BVHADUR SINGH and othi rs- 

DsFH PANT ’- RE'IOM ENT . 

Hindu Law — Joint family — Presumption — Se- 
paration — Presumption, whether exists as to date 
of separation — Partition, proof of — Cesser of 
rommensaHty. . . 

There is und'^ubtedly a presumption that every 
Hindu family is joint. Bat if the family is no 
longer joint, there is no presumption as to the 
date on which separation was effected, [p. 228, 
col. 2.] 

Suraj Bdkhsh v. Raghuraj Kunwar, ii O- L. 
381, Mhndana v. Jagan Nath Bakhsh, a.s.Ind. 
Caa 689; 17 O. C. 235 at p. 237 and Ttka v. 
Mahabir Prasad, 36 Ind. Cas. 629; 19 O. C. 92, 


referred to. ^ ^ -r j 

Nagdshdr Bakhsh Singh v. Qanesha. 56 Ind. 
'Cas. 306; 23 O. C. i; 7 O. D- J« 48; 2 U. P* L. R* 
(P. C.) 37; 38 M. L. J. 521; 18 A L. I. 532: 22 
Bom. L. R. 596; 28 M. L. T. 5: 42 A. 308; 13 L- W. 
622; 47 I. A. 57 (P- distipgui^hed. 

Cesser of commensallty is an element which 
may properly he considered in determining the 
question whether there has been a partition of 
joint family p'o pert y. [p. 229, col, i ] , . 

Gdnesh. nm Thakoor y. J^ivach Thakooratn, 
XC. 262; i4"H. LVJ/Sj 3rl. A. to; SC.WfN. 


146; 8 Sar, P C. J. 575 L 6 Bom.L^R 1 (P.C.), 
followed. 

Appeal against the decree of the District 
Judge, Fyzabad, dated tle2ist March 1922, 
upholding that of the Additional Sub- 
Judge, Fyzibad, dated the ist April 1921,, 

Mr. M. Wasiff!, holding the brief of Mr. 
Nizmat Ullah, for the Appellant. 

Messrs. A. P. Sen, H, K, Ghosh and M, 
H. Kidwai, iot the Respondents. 

JUDGMENT. — This is a defendants* appeal 
One Dhup Narain bad five sons who were 
defendants Nos. 4 to 8. He execute(la posses- 
sory mortgage of one anua fractional share 
111 village Mondhara in favour of defendant 
No. I for Rs. 2,ioo dated loth May 1909. 
This is an Exhibit, A-i. The defendant No. i 
has transferred his mortgagee's right to his 
sons, defendant No. 2 and defendant No. 3. 
Dhup Narain is dead, and defendants Nos. 4 
to 8 are his heirs. They have sold the property 
(or the equity of redemption) to the plaint- 
iff, and the plaintiff has , brought the 
present suit to set aside this, mortg^e on 
the ground that it was executed without 
the consent of his sous and without family 
necessity. 

Various pleas were taken in the Court 
of Trial. But the main issue in the lower 
Appellate Court, and the only point which 
the appellants' Counsel presses now, is, 
that at the date of this mortgage the 
joint family was broken up.^ aud Dhup 
Narain had become by partition the Sole 
owner of the property which he mortgaged. 
It is common ground that, about the year 
1900, Dhup Narain, whose first wife, the 
mother of delond antsNos. 4to 8 , was dead had 
married a second wife Musammat Lakhpatl, 
and that some kind of partition took place 
between Dhup Narain on one side and 
his five sons on the otner. This much iS 
certain from Exhibits A- 15, A -17, A- 18 and 
A-i9,that in the year 1308 Fasli,t 6 tx^ 
spending tp 1901, the name of Dhup Narain 
-was expunged from the khewat hi' res- 
pect (,f SIX villages end mutation 
was effected iu favoiit of his five sons who 
were then minors under the , guardian* 
ship of Musanmat Hansraj Kuar, the 
mother of Dhup Narain and consequently 
the grandmother of these boys. It has 
been held by both the Courts below 
that this transaction, , whatev^i it was, 
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did not amount to a partition so as to 
destroy the co-parcenary rights of the 
sons in the remaining property which con- 
tinued to stand in the name of Dhup 
Narain. But it is not quite clear from 
either of the judgments what they consi- 
dered this transaction to be. Various 
phrases have been used to describe it. Tt 
has been called an * ‘ Iniizami partition; 
it has been called a “ family arrangement;*' 
it has been called a "division of right*' 
as opposed to the division of property 
by metes and bounds or as opposed to 
specific and formal partition. But tnese 
phrases do not draw any real and vital 
distinction. A family arrangement, pro- 
perly entered into, would confer title on 
Dhup Narain in the same way as a parti- 
tion would. Apparently, the real dispute 
is whether the effect of this transaction 
was merely to entitle the father on the 
one side to enjoy the profits of six villages 
and the sons on the other to enjoy the 
profits of SIX other villages, without destroy- 
ing the joint ownership of the corpus of the 
estate. That would be an imusual state 
of things which would require to be proved 
by cogent evidence. 

The question of separation of jointness 
is. one of fact, and I should not have 
interfered with the decree in second 
appeal, were it not that the learned 
District Judge has fallen into an error Jt 
law which vitiates his conclusion. He 
quotes from Suraj Bakhsh v. Raghuraj 
K unwar (i) these words: 

" rhe p esumption that a joint Hindu 
family Vonti cues to remain joint until the 
contrary is proved by cogent evidence 
mast be applied m this case. * 

And he goes on to express an opinion 
that the evidence in the present case 
cannot be regarded as cogent and g ve 
this as a ground for holding t iat the family 
was joint at the time of the mort- 
g;age. But it was found by the Court 
of Trial and also by the lower Appel- 
late Cwt that the family was no longer 
joint- at the date of institution. The 
Hwned Subordinate Judge has rightly 
apprehended the effect of this finding when 
Jic says that the p^umption of jointness is 
jand tiiat the plaintiff must prove 

' (i) II o. c. 381. 
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when the division of right in the family 
took place. If authority is required for 
this proposition it will be found in 
Mcndana v. Jagan Nath Btikhih 

(2) and Tika v. Mahabir Pr 4 isad 
{3). There is undoubtedly 0 presumi)tion 
that every Hindu fa mily is joint. But if 
the fa mily is no longer joint there is no 
presumption as to the date on which 
sepa ra tion wa s effected. It becomes neces- 
sary, therefore, for 'me to consider tl e 
effect of the evidence afresh, making no 
presumption that the family is joint, 
but, on the contrary, throw.ng upon the 
plaintiff the burden of proving a fact ne- 
cessary to be proved before he can get a 
decree. 

Now, the first strong point in favour 
of a real partition is the mutation. 
The Cmrts below have referred to 
Nageshar Bakhsh Singh v. Ganesha (4). 
But that decision proceeded on many 
transactions with regard to the property, 
agiinst which evidence there was only an 
entry showing that one of the three widows 
had 8-annas and the other two 4-annas 
each. Th ^t entry, taken by itself, pointed 
to a previous division of the family prop- 
erty. Their Eordships of the Pi ivy 
Council proceeded on the ground th? t this 
Court "which is no doubt acquainted 
with entries in such re^'ords does not attach 
to taem the mporta .ce which the appel- 
l3 at seeks." They also said : "That tie 
inference as to tae partition from such 
entry may be weak or may be strong 
a:c3rding to circumstances." 

Now, in the present case the inference 
is very stro g. Tcis is not an ordinary 
definition of ti e share to which each mem- 
ber of tae joint family would be entitled 
to on partition, such -s is very fjeqnentiy 
found in the k^ewal although there haS 
been no partition, Heie is an express 
expunging of the name of the father, 
although he is still alive, and substitu- 
tion of the name of the sons, though 
they wexe all minors. If there was a 
paititiou of the family property this is 

(a) 25 Ind. Cas. 689} 17 0 . C. *35 at p, 237. 

(3) 36 Ind. Cas. 629: 19 0 . C. 92. 

(4) 56 Ind. Cas. 306; 23 O. C. i; 7 0 . 1 ,. T. 48; 

2 b, P. I,. R. (P. C. ;37: 38 M. J. 521 18 A. 

L. J. 532; 32 Bom. It * R. 596: 28 M. 1 ,. T 5; 4 2 
A. 368J 13 It , W. dataj 47 1 , A. 57 (^. C.), , ^ 
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QKActly what would happen. But if there 
was anything shoit of suoh a partiiion 
it is exceedingly difficult to acc(;unt for 
the mutation. If, as happens commonly 
enough, a particular member of a joint 
family undertakes the management of a 
particular isolated estate he does not get 
mutation. I have never known this done. 
He manages in the name of the family. 
And the reascm is plain. To combine^ in 
the same hand the actual possession, 
in the shape of management, and the re- 
corded title in relation to the payment 
of Government Revenue, comes very near 
to conferring a complete title. Commonly 
enough, a particular property is bought 
iu tiie name of one member of the family. 
Commony enough, a particular property 
is man ged by one member of the fami y. 
But I Imow of no case in which the two 
things are united in the same hand. I 
think the Courts below have alJowed 
themselves to be misled by tte decisions 
in other cases where the facts were 
different. 

The next point is separation, as regards 
commeusality and residence. This is 
always am important point. As was said 
in Gan^sh Butt Thakoor v. Jewa'wh Thakoo- 
rain ( 5 ): 

'* Cesser of commen ality is an element 
#hidi may properly be considered in 
determining tne question whether there 
has been a partition of joint family prop- 
erty.* * 

There are several stages between the 
status of complete jointness ‘ and the 
status of complete separation. If two 
members of a joint famJy separate in 
residence and ia board then, necessarily, 
separate funds have to be provided out 
of which these separate expenses are met. 
This does not of itself destory the joint 
inte 'est in the family pioperty since a 
manager can make an allowance for the 
expends of the member who is living 
separate. But it may fairly be said that 
the' family is not so joint as it used to 
be and that*? step has beeii taken towards 
separation in estate, But in order to 
decide what took place at the time when 
Bliup Narain left the ancestral ho use, and 

(5) C. 262; 14 M. h. J. 8; 31 h A 10,8 C W. 

r..C. J. ^9i|f R. X 
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the mutation of eight villa|;e3 was effected 
in the names of his sons, it is neccss ry. 
to look at the dealing of the parties* 
afterwards. No family accounts were 
pioduced and, if I understand the case 
rightly, it is not the case of the defend- 
ants that there were any such accounts^ 
They say that there was an . 

arrangement under which the sons 
lived upon the income of the six 

villages and the father was allowed 
to appropriate the income of the 
other six villages but that the joint 
ownership of the property remained un- 
broken. This, as I satd above, would be 
a curious state of affairs and one which 
would require to be proved by cogent 
evidence. As soon as the partition has 
been effected, we find Dhup N. rain 
proceediiig to alienate the property 
allotted to him. There are ten earlier 
mortgages all of which have been brushed 
asi le by the Courts below with the 
words : 

“ As many of these have been consoli- 
dated in Exhibit A-i, which is the bone of 
contention in this suit, it looks rather 
like arguing in a circle to use them m 
proof of separation.'* 

This reasoning is fallacious. The 
mortgage-deed in suit is dated loth May 
1909. If it stood alone it might be 
explained. But the earliest of these 
mortgages A-ii is dated 8th Juiy 1^04. 
There are four others in the year 1906 
and two in the year 1907. The present 
suit would have been beyond time to 
impugn any of these. But» apart from thft 
conside ation, eleven instances in which 
Dhup Narain has dealt with the property 
a> his own, are cummulative evidence 
that the property is his own. 

Then there is the transaction evidenced 
by Exhibits A-40 A 41 and Ai43. A"43 is an 
order of mutation in respect of some 
laud in village Mustafabad. Dhup Narain’s 
name is to be expunged and the name 
of his mother* Musammcd Hausraj Kuar* , 
is to be substituted, A-41^ is the dep^ysilion 
of Dhup Narain iu which he arcqu escfes 
in this mutation . A-4^ is an objection 

file l bv Dhup Na fain in the aame' matter 
in which he says that mutation ought 
not to be in favour d'f Ks ^tcins buit. ijt, 
QUght to be in immx of hk mothcii; 
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The sale -deed itself was filed in this 
suit. It is Exhibit A-55. But it has been 
rejected as unproved. However, the docu- 
ments that are on the record aie 
suflScient to prove the following facts:-- 

1. That Dhup Narain executed a sale- 
deed of some of the propeity in favour 
of his mother Ha nsraj Kuar. 

2. That mutation in her favour was 
effected on the basis of this sale. 

3. That the question of the sons' 
rights in the matter came up, but was de- 
cided against them so far as mutation went. 

Now it must be remembered that 
Musammat Hansraj Kuar was not only 
the mother of Dhup Narain, and con- 
sequently the grandmother of his five 
sons, but she was also their guardian 
at the time of the partition. This 
mutation matter was much later. The 
actual order of mutation is dated 6th 
June 1910, about a year later than the 
mortgage in suit. But it is good evidence 
that the partition of 9 or 10 years 
earlier was a real partition which con- 
ferred Sole ownership upon the lather of 
the villages whicn he kept, otherwise he 
would have had no title to make his 
conveyance in the teeth of an objection 
by his sons. It has been suggested in 
the judgments of both the Courts below 
that the transaction may have been one 
for family necessity. But in the face of 
eleven kuowm mortgage-deeds which were 
not for family necessity (for this is part 
of tue plaintihs case) there seems no 
reason to assume that there was family 
necessity for this transfer. 

There is another alienation in favour 
of one Didar Khan. But, so far as I 
can ascertain from the record, it is evidenc- 
ed only by a certain written statement. 
Exhibit A-39. This is a written statement 
filed by Ram I^al. This Ram Dal is 
defendant No. i, the original mortgagee. 
I do not think that facts can be proved 
by a party producing some old written 
statement of his own. So much for the 
alienations by Dhup Narain. They con- 
stitute very strong evidence of rn actual 
partition. 

Another piece of evidence tending in 
the same condition is Exhibit A-48, 
al^ongh it has been treated in the 
Court bdow as «videixce In favour of 


{tm 


the plaintiffs. This is a deed of partitiou 
between the five ?ois. Now, if there 
was no earlier partition, tie five sons 
ought to lave di viced not only the 
villages in which mutation hi.s been 
effevted in their favour, but clso the 
vilhges which still stood in tl eir father's 
name. 

The case of the plaintiffs now is that 
the sons never lost thtir rights in these 
villages and in particular of Mondhara in 
respect of which the mortgage was 
executed. The date of Exhibit A-^i^ is 
13th May 1919. The present suit was 
instituted on 9th September 1919. Yet, fo 
late as 1919, the sons made no claim 
to any vil-age which war in their 
father's name. Exhibit A-48 does not 
include Mondhara. Exhibit A-48 deals 
with six villages. There is no actual 
evidence on the recced, at lea it I have 
not found any, of mutation in reject of 
one of these, Jalalpur. But Exhibits 
A-15, A-17, A-18 and A-19 show that 
mutation was effectea with regard to the 
other five villrgcs and as it is in 
evidence that tlcre was a mutation of 
six vilkpes presumably Jalalpix wts 
the 6tb. But in any case the prcfent 
village Mondhara was not treated in the 
Sons' partition as belonging to them. 
It is unnecessary to consider the other 
evidence on the record. It is not import- 
ant. The Courts bejow^ in coming to 
the conclusion that there was no real 
partition have attached weight to two 
conditions. The first is, that the evidence 
of an actual partition, (the oral evidence 
of arbitration and the division of 
moveables) was 'ate m making its appear- 
ance ii Court. But it must be remembered 
that the defendants Nos, i, 2 and 3 who 
are the appellants are not themselves 
members of the family. They are only 
mortgagees. They might have known 
vaguely that there had been a partition 
without knowirg tie details. What 
happened was tl at they {unmoned Sardar 
Khan as their witi ess (1 e is D. W. No. a) 
became he was an attesting witness to 
the mortgage-deed Exhibit A*2. The 
plaint ffs we e foohsh enough to examine 
him as regards tl e part f on, and it then 
appeared that he knew all about it 
having been himself cne-of 
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He was able to name the oih^t punches 
and the defendants thereupon summoned 
them and examined them. I do not 
think that this, in any way, weakens the 
evidence of actual partition. The other 
po lit is that, at the time of the partition, 
the joiit family consisted of the father 
and five sons and that the father’s legal 
share would have been i-6th only whereas 
he obtained one half. But tinder the 
circumstances this was not at all unlikely. 
The sons were aU m'uurs. It would have 
been ;difficj*t f(»r them to force partition 
aga nst their father’s will. They them- 
selves an I thei" gua'dia- n ay have been 
ready to accept ess lhan their legal 
share in order to obtain separation from 
their father which they evidently desired. 
The father had just married again. He 
may have expected to have a second' 
family. Where a man has two wives and 
two families an equal division betv^een 
the two families is very far from being 
uniform. Under the (.ireumstances of the 
case, the parti lio i under which the father 
took half of the prop r^y was quite 
likely. I may add t a' , as a matter of 
fact, the father’s wife Musammit lyakhpati 
would also , have been entitled to the ' 
same share as a son so Dhup Narain 
and his wife between them would have 
been entitled to 2-7th and not i-6th. 

For the'e reaso .s, I allow the appeal, 
set aside the julgment and decree of 
the learned District Judge and dismiss 
the plaintiffs’ suit with costs in all the 
three Courts. 

H. s. D. Appeal allowed, • 


CALCUTTA HIGH COURT. 

Civil, RUI,E No. 516 OF- 1922. 

January 8, 1923, 

Pres ent: — Mr . J ustice Ra nkin . 

Choudhuri JAMINI NATH MULLICK 

AND OTHERS— DEFENDANTS~PETmoNBK 3 . 

versus • < * 

MlDNAPUR ZEMINDARY COMPANY-r: 

PLAINTIFF— OPPOSITE, Party. 

Civil Procedure Code { Act V of 1908), s. 10 
of suit^” Suit whether includes appeal-^ 
— Suits for different debts, whether covered. 

For the purposes of section 10 of the Civil Pro^ 
cedure Code the word '* suit. includes ap|)eal, 
jp. 232, col. i]. 

Bepin Behary Mommdar v Jogendra Chandra 
Ghosh, 36 Ind. Cas. 641; 24 C. L. J, 514, followed. 

Where the suits are for distinct and different 
debts, for instance where, the. suits are for 
recovery of successive rents, section 10 does not 
apply. 

Balkishan v. Kishan Lah ii A. 148; A. W, 
N. (1899) 42J 13 Ind. Jur. 309; 6 Ind. Dec. (N.s;) 
523, referred to. 

Rule against an order of the Sub- 
Judge, First Court, Midnapur, in Rent Suit 
No. 4 of 1922. 

Babu Khirode Narain Bhutan, for the 
Petitioners. " 

Mr. N. N. Sen Gupia, Counsel, and Babu 
Probodh Kumar Das, for the Opposite 
Party. . : ' 

JUDGMENT. — ^In this application for 
revision the decision of the learned Sub- 
ordinate Judge of Midnapur is complained = 
of on the ground that he has refused,^ 
under section 10, Civil iProcedure Code, 
to stay the triah of a' rent-suit. 
case made by the defendants -petitioners' 
is that the plaintiffs, the MidUapur 
Zemin dary Company, are the proprietors 
of a certain iuwji and are- also the^' 
darputniiars) that the defendants are the 
putnidars; th?t the dispute, in question- 
is as to whether in. these circumstances- 
the plaintiffs are entitled to make the 
defendants, putnidars, pay, certain icssesj 
It appears that a rent-suit- (No. 9 of 
191Q was brought by the plaintiffs and 
was decreed parte; that to counter- 
act this, the defendants brought a title 
suit (No. 262 of 1919); that the plaintiffs 
thereafter brought a rent suit (No* 80 of 
1918) . and that at the present moment the 

position is that/, alt^tigh the,,defen4“ 
^uts h^ve lost »t tli Mai or thes^^ 
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suits, these two suits are pending m 
appeal. In toese circumstaaicp. t ey ^ay 
that in the present suit which is a suit 
of 1922 and wliich concerns the cesses 
alleged to be due from Aswin 1326 to 
Falgoon 1329, the defendants are e. tiided 
to claim the benefit of section 10, Civil 
Proofedure Code. Now the learned Sub- 
ordinate Judge has decided the matter 
upon the ruling that as the prior suits 
are pending in appeal they are not suits 
udthfn the mea^ring of section 10 of 
the daide. As to that, il am of opinior that 
that decision is erroneous; and I may 
observe that if it has ever been held 
under the old Code that the reference 
to ^Courts whether superior or inferior* 
was a reason for holding that section 10 
applied, where the previous suit is at 
the appellkate stage, that i« an instance 
of a correct conclusion arrived at for 
an entirely inadequate reason. The 
presence or absence of those words— 
‘whether superior or inferior* does not 
in my judgment affect the question 
one way or the o.tber. I think thrt 
the reference at the end of the section 
to * 5 is Majesty iu Council’ shows that 
for this purpose ''suit ** includes appeal; 
and in a case wlich was not referred 
to in the argument, but which I have 
discovered from Mr. Sen’s book on the 
Bengal %enmc7 Act, a Division Bench 
of thia Court has before now dealt 
with this question and has ruled to 
that effect. I refer to the case of Bepin 
B^my Mosimndar v. Jogendra Chandra 
Gh^ (l). It remains, therefore, for me 
to say whether section 10 applies to the 
case before me. I am cf opinion that 
it does not. The case to which I have 
just referred is, in my judgment, an 
author ty completely covering that point 
also. The position is this. The present 
suit is for cess which has accrued due 
after the institution of the last of the 
pend ng suits. It is a suit for a different 
debt altogether, for a debt which was 
not in existence when the last of the 
previous su ts was brought. When 1 come 
to apply i^ection 10 it do-s nut appear 
to me that any of the changes made 


in the Code of 1908 has any effect so: 
as to make the section applicable 
where the suits are for distinct and dif* 
ferent debts. It is quite true that in a 
very well-known judgment (f that dis- 
tinguished learned Judge Mr. Justice 
Mahmud, which is reported as Balkishm 
V. Kishan tal {2), he under the 'foimer 
Code dealt with this question by say- 
ing that the former and the later 
Suits were for different reliefs and it 
is quite true that certain words about 
the relief have been omitted fiom the 
later version of the Code. The observa- 
tions made by Mr. Justice Mahmud 
were sufficient to show that under 
the old Code such a suit as I have 
now^ to deal with was net affected by 
section 10. But it must be observed 
that judgment for the recovery of 
subsequent ceses does net differ merely 
as being for a different fom cf six-hel. 
It is the Same kind (>f rehel for an 
entirely separate subject-matter; nemely 
a debt which was not in existeici at 
all at the tin e of the previous iuit. 
It does not follow because the words 
"the same relief” are no longer in the 
section that section lo is appffrable to 
suits for recovery of successive rei ts. 
I will draw attention in this connection 
to one further point. Under the lew 
Code ,t is clear that the section will not 
apply unless the previous suit is before 
a Court which is competeit to- grart 
the relief cl a me d n tie present su't 
That by itself shows that the section 
cannot apply to claims for rent due at 
successive periods altogeihir. Kobe dy can 
doubt that, wi alcvtr may be tie result 
of the suits n;w pending in appeal, the 
Court cauiiot possibly give judgment 
thereunder for cesses that fell due long 
after the institution of the suits. For 
these reasois I am of c pinion that the 
learned Subord inate Judge reached tie 
right result wlen he held that section 
10 had no application. I will only fay 
that if at ai y subsequent stage an 
ai plicat’< 11 aprrt fnltogetl er f^on^ S(‘<tion 
10 is n ade to the Court bel w upon terns 
wh ch that C u-t -hall think r a&n able, 


• i#®; A. w. N. (1899) 4 S*J 13 

Juf. 309; 6 Ind. Dec., (n. s.) 323. 


^ 1 } |6 Ind. Cat* ^ 9*4* 
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th«athat Court wiL he in no way pre- 
judiced by a ythi g that I have saii if 
it is minded to exercise any power in 
favour of the defe dant other ihan ti e 
power given by section ic . The Role is 
discharged with costs — one gpld ntohur, 
Ruk discharged. 

N. H. 


BOMBAY HIGH COURT. 

OniGiNAn Civil, Jurisdiction Suit 
No. 213 OF 1919. 

July 3, 1923. 

Present! — ^Mr. Justice MuUa. 
CHDTAI^ I^ALWBHAI and others— 
Pl,A NTIFFS 
versus 

.CHAMPSEY UMERSA & SONS— 
Dependants, 

Contract — Stipulation empowering one party to 
rescind, effect of— ^Contract, whether valid. 

Parties to a contract may stipulate that one 
or both of them ahall have the power to rescind 
the contract on the happening of some specified 
contingency, [p. 234, col. i.] 

Buch a stipulation should be construed according 
to its natural meaning, subject to the principle of 
law that a part> shall not take advantage of its 
own wrong, [p. 234, col. 1.] 

New Zealand Shipping Company v. Societe 
Des Ateliers Et ChanUers De France, (1919) 
A.C. i;87L. J.IC. B.746;ix 8I,.T. 731; 14 Asp.M. 
C. 291; 62 B. J. 519; 34 T. I4. R. 40o« relied upon. 

In re Starr -Bowkett Building Society and Si^Am, 
(1889) 42 Ch. D. 375; 58 L. J. Ch. 651; 61 E. T. 
346; 38 W. R, I, Ir re Jackson and Haden*s Con- 
traei, (1905) i Ch. 603 J 74 J- Ch. 389 153 W. 
R* .428; 92 E. T. 591. ihfilxixied in Appeal (1906) i 
Ch. 412; 25 E. J. Ch. 226; 54 W. R. 434; 94 E. T. 
418, Cuinion v. Horne, (1906) i Ch. 596 at p. 
603; 75E. J. Ch. 293; 54 W. R. 344 and Greaves 
V. Wilson, (1858) 25 Beav. 290; 27 E. J. Ch. 546; 
4 Jur. (w. s.) 271; 5 W. R. 482; 53 E. R. 647; H9 
R* R. 420, referred to. 

In a contract of sale and purchase of goods if 
the seller refuses to deliver the goods sold to the 
buyer, he would be liable for breach of contract 
unless he assigns some reason which would justify 
his « fusal to give delivery, [p. 235, col. i.j 

A stipulation empowtting the seller '*to cancel 
or not to cancel the goods for any reasons what- 
ever,** does not, however, destroy the mutality 
of the contract which would be valid and binding 
n spite of the stipulation, [p. 235, ool. i.J 

Mr, Ad vacate •General, (witb bim 

Mr. for tbe Plaintiffs. 


Mr. Kania Imth him Mr. Lalj{),£ot tht 
Defendants. 

lUDGMIilTT. — ^This is a suit for the price 
of twenty five bales of Japanese yarn agreed 
to be sold by the plaintifis to the defendants, 
and. in the alternative, lor damages for fail- 
ure on the part of the defendants to pay for 
and take deli very thereof. 

By a contract dated 2nd Pel-ruary 1918 
(Exhibit A) the plaintiff^ agreedto buy from 
Messrs. Gosho Kabooshiki Kaisha twenty- 
five bales of Japanese yard cjt February- 
March 1918 shipment, but the shipment 
was not guaranteed. 

By a contract in the Gujrati language, 
dated 21st August 1918. the plantiffs agreed 
to sell the said twenty-five bales to the de- 
fendants. The folloTWng is an ofiicial 
translation of the material portions of the 
said contract: — 

‘‘This day we have purchaied from you 
the goods of the below written details in 
accordance with the Bazaar rules of which 
you please take note. To cancel or not to 
cancel the sold goods for any of the reasons 
solely depends upon you. Cotton yarn 
No. 60-2 of Japan shipment for Bebrnary- 
March 1918 bought of Messrs. Gosho 
Kaisha; (the delivery of the same ) is to be 
given whenever the same may arrive earli- 
er or later, (and) on the safe arrival (of 
the same) by steamer." 

It may be observed that there is no word 
in the vernacular corresponding to “solely" 
in the above translation. 

On 25th September 1918, the defendants 
addressed a letter to the plaintiffs stating 
that unless the goods were delivered within 
eight days from the receipt thereof the 
contract should be treated as can- 
celled. To the said letter the plaintijBfe 
replied on 26th September 1918 stating 
that, having regard to the terms of the 
contract, the defendants were bound to 
accept the goods even if the goods arrived 
late. The eight days period expired on 
3rd October 1918. The goods arrived in 
Bombay on 12th October 1918, and on 
the same day the plaintiffs wrote to the 
defendants inf vanning them of the anival 
of the goods and enquiring whether the 
plaint ffs should take delivery of the 
goods on behalf of the defendants or whe- 
ther they should send the goods direct 
to the defendants. The delenduits, 
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their letter of 15th October 1918, stated 
that the eight days' period having already 
expired the contract stood cancelled, and 
they reftised to pay for and take delivery 
of the feoods. The plaintiffs thereupon got 
the goods sold by public auction and there- 
after they instituted the present suit. 

The bales offered to the defendants 
were shippped from Japan in September 
1918. On arrival of the said goods the 
plaintiffs took delivery thereof and they 
were taken to their godown. There is no 
doubt that the pi ^ ntiffs were ready and 
willing to deliver the goods to the defend- 
ants. 

The principal defences to the suit are — 

(a) that there was no vahd contract be- 
tween the plaintiffs and the defendants; 
and 

(h) that the goods offered being of Sep- 
teml^r shipment the shipment could not 
be said to be a shipment within a reasonable 
time. 

As regards the first defence, the argu- 
ment of Counsel for the defendants was that, 
inasmuch as the writing (Exhibit B) gave 
an option to the plaintiffs to rescind the con- 
tract for any reasons whatsoever, the 
writing did not amount to an agreement 
in law. On the other hand, Counsel for the 
plaintiffs relied on the judgment oi the 
Court of Appeal in Chunilal Dayahhai 
& Co, v. Ahamedahad Fine Spinning 
& Weaving Company (i) as affording 
a complete answer tc the defendants' con- 
tention. 

, As regards the first defence it is well- 
established that parties to a contract 
may stipulate that one or both of them 
shall have the power to rescind the coi.tract 
or- the happem’ng of some specified contin- 
gency: Bry on Specific Performance, 6th 
Edition, page 486. Such a stipulation 
is to be construed according to its natural 
meaning subject to the ■ principle of law 
that a. party shall not take advantage of 
his own wrong: New Zealand Shipping 
Company y, SocieieBes Ateliers Et Chantiers 
De France (2). It has thus been held that, 

(i) 67, Ind. Cas, 223; 24 Bom. R. 2951 
(1922) A. I. R. (B.) 44; 46 B. 806. 

(2) (1919) A. C. 1; 87 I<. J. K. B. 746; 118 L.T. 
731; 14 Asp. M. C. 29IJ826. J 519134 T, I4, R. 
4P0. , , ' 


where there is a stipulation in a contract 
for the sale of land enabling the vendor 
to rescind the contract if the purchaser 
makes a rcquision on title with which the 
vendor ig unable or unwilling to comply, 
the vendor cannot rescind capriciously 
and arbitrarily, that is to say, without any 
reasonable cause, such a sli] ulati( n docs 
not entitle the vendor to neglect to remove 
tl e objections to title raisea bv the pur- 
chaser, and tl en on the strei gtli of his own 
neglect to annul the contract, In re Starr- 
Boiekett Buildh'g S tciety and Sihun (3), 
In re Jackson ui d Haden* Cinlraci (4), 
Cuinion v. Horne (3) Lud Greaves v. Wihon 
( 6 ). 

But the point raised by Counsel for the 
defendat ts is that the contract in the pre- 
sent case differs from those in tlie cases 
referred to above in that the option to, res- 
cind the contract is not made dependent 
on the happening of any specified contin- 
gency, but that it is an option to terminate 
the contract for any reasons whatsoever, 
and that the contract is, therefore, void 
for want of mutuahty. But this point 
also is covered by authority. In New 
Zealand Shipping Company v. Societe Des 
Ateliers Et Chantiers De France (2) in dealing 
with the question whether a stipula- 
tion in a ship-building contract which en- 
abled the builders to rescind the contract 
in certain specified circumstances, Eord 
Atkinson said (at page 9): 

‘*Of course, the parties may expressly 
or impliedly stipulate that the contract 
shall be voidable at the option of either party 
to it,” 

In Chunilal Dayahhai & Co. v, 
Ahamedahad Fine Spinning & Weaving 
Company (i), which was a case of a contract 
for the sale of goods, the contract contained 
the following stipulation: — 1 

‘If you are not in a position to deliver the 
goods or if there be any dispute in respect 

(1889) 42 Ch. D. 375; 58 i^. j. Ch. 651; 61 
I,. T. 346; 38 w. R. I. 

(4) {1905) I Ch. 603; 74 Iv. J. Ch. 389: 53 w. 
R. 428; 92 h . T. 591, affirme<l in Appeal (1906) 

I Ch. 412; 25 h . J Ch 226; 34 W R 434; 94 1^. T, 
418. 

(5) (1906) I Ch. 596 at p. 603 75 It, J. Ch. 
293; 54 W. R. 344,. 

(6) (1858) 25 Beav 290; 27 L. J. Ch 546; 4 Jur. 

s.) 27ii 5 W R. 482 r 53 E* ^ ^ 47 t ^ 

R. 4ao, ; 1 
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ti the goods or if the Company do not give 
delivery for any reason, the utmost that 
Vrill be the result will be that the 'Soda* 
will be cancelled b'^t we shall not ask for 
damages arising from the same from you 
in anyway." 

. Under the said contract the plaintiffs 
took delivery ot ninety bales out of one 
hundred and fifty-one bales mentioned in 
the contract. The defendants declined to 
give further delivery without giving any 
reason for such refusal and the plaintiffs 
sued the defendants for damages. The 
defence was that the defendants were not 
obliged, having regard to the terms of 
the contract, to give any reasons for re- 
fusing to deliver the remaining bales. 
This contention prevailed in the Court 
of first instance and the suit was cismissed. 
The plaintiffs appealed from the decree and 
the decree ot the lower Court was reversed 
by the High Court of Bombay on appeal. 
In delivering the judgment of the Court, 
Macleod C. J. said (page 297*): 

*Tt seems to me that the clause evidently 
means that some reason must be given 
fey the defendants which would justify 
their refusing to give delivery, and that they 
were not entit ed merely to say that the 
Contract was off because they did not wish 
to t eliver any more goods under it/* 

Similarly, in the present case, if the 
plaintiffs refused to deliver the goods with- 
out . assigning any reasons, they would, 
I think, be liable to the defendants for 
breach of the contract tmless they assigned 
some reason which wnuld justify their re- 
fusal to give delivery, I do not think that 
the stipulation in the contract in the present 
case, namely, “to cancel or not to cancel 
the sold goods for any reasons depends 
upon you’ destroys the mutuality necessary 
for the formation of a contract. I think that 
the writing, Exhibit B, contains all the ele- 
ments of a contract, and that the sti- 
pulation referred to above confers upon 
the plaintiffs the power to determine the 
contract if they could assign good reasons 
for so doing. I, therefore, hold that the 
contract, Exhibit B; is not void, but that it 
is a valid and binding contract. 

The next point urged on behalf of the de- 
fendants is that the goods having 
b^n shipped in September 1918, the ship - 
, t#iPAgS-of >4 Bom. 1^. R.— tfid.] 


ment could not be said to be on^ within 
a reasonable time and that it was not, there-* 
fore, contract shipment. In considering the 
question Whether the shipment was contract 
shipment it is important to note the 
date and the terms of the contract betVreefir 
the parties. The goods are - described in 
the contract as being those agreed to have 
been purchased b^' the plaintiffs from MeSsrsi 
Gosho Kabooshiki Kaisha.’ They are to be 
of Tebruary-March 1918 shipment, but 
the defendants are bound to take delivery 
thereof “whenever the same may arrive 
earlier or later, (and) on the sate arrival 
(ot the same) by steamer.** The contract 
was made on the 21st August 1918, that is, 
about five months after the last date for 
hebruary-March 1918 shipment. It is 
significant to note that, though the contract 
was made after that long interval, it was^ 
thought necessary to provide for late 
shipment in the contract. There is nothing- 
in tiit evidence to suggest that either party 
had at the date of the contract any reason 
to believe that the goods had already been 
shipped. The words “whenever the same 
may arrive earlier or later *‘ did not occur 
in the contract between the plaintiffs . and 
their vendors. I think they were design- 
edly used in the contract (Exhibit B) 
to provide for late shipment. Such 
late shipment may be in August 1918 at 
any time after the date. of the contract, or 
it may even be in September 1918; Isay 
late “shipment** for, as held by the Cbuit 
of Appeal in Vallalhdas Kanji v. Runchof^ 
das Mathuradas [Origii al Civil Juris- 
diction Suit No. 1717 of 1919: Appeal 
No. 18 of 1920, decided by Macleod and 
Fa wc et t J . o n 8t li J ul y 192 o J t he word ‘late ^ 
has reference to “shipment** and not to 
‘arrival’. The provisions for late shipment 
had to be made in view ot the War 
conditions prevailing at the time. 
The fact that those conditions were 
present to the minds of the parties appears 
from the contract itself. The goods were 
to be delivered on the safe arrival thereof 
by steamer. Those conditions cannot be 
ignored in determining the question before 
us. The existence of those conditions 
influenced the judgment of the Court of 
Appeal in the aforesaid case. 

I<et us now turn to what actually happen- 
ed after the date- lof ,;. the- il 
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seems that there was no communication 
between the plaintiffs and defendants after 
the date of the contract until the 25th 
September X918. On that date the defend* 
*.nts for the first time addressed a letter 
to the plaintiffs stating that, unless the 
goods Wi re delivered within eight days 
frosBi the receipt thereof, the contract should 
be treated as cancelled. The eight days’ 
period expired on the 3rd October 1918 
and the goods arrived on the 12th October 
1918. The defendants stated in their evi- 
dence that had the goods arrived on or 
about the 3rd October 1918 they would have 
tahen delivery thereof. They said that 
they had to write the letter of the 25th 
September 191S because their purchasers 
told them that they would not take de- 
livery of the goo^ unless they were 
delivered to them within eight days. It 
seems to me that the real reason for the 
action of the defendants in repudiating the 
contract was not because they or their 
purchaser wanted the goods within eight 
days but because there was a fall in the 
piece-goods market. 

The defendants in their evidence cited 
instances of goods of March-April 1918 
shipment ordered out by them from Japan 
having arrived in Bombay in June 1918. 
They a Iso mentioned other instances in which 
the goods larrived within a month or two 
from the date of the shipment mentioned 
im the contracts. But those goods were 
glassware, hardware, canvass, toilet, etc. 
None ot the goods were piece-goods. The 
defendants, though they say they are mer- 
chants in a, very large way of business, 
have not adduced evidence of a single case 
in which piece-goods from Japan arrived 
within the same short period. In the pre- 
sent case the defendants knew that the 
goods had not arrived at the date of the 
contract. It can ot, therefore, lie in their 
mouths to. say that they expected the con- 
signment of the twenty- five bales to arrive 
in Bombay within the same short period. 

There is one more point to be noted in this 
oomnectiom. The correspondence between 
toe parties commented on the 25th Sep- 
tember 1:918 a id it ended on the 12th ISiov- 
e tuber 19x8. The position first taken up by 
the defendants in correspjndence was that 
thiqsr were i»eparod to take delivery of the 
ghoc^M^tie plaintiffs proved that the goods 


were of Bebruary-March 1918 shipment 
(vMti defendant's letter of 22nd October 
1918). Where the plaintiffs pointed out 
by their letter of the 30th October 1918 
the clause as to late shipment, the 
defendants turned round and by their 
letter of the 5th November 1918, they set 
up a new case altogether. In that letter 
they stated that the contract (EadatatB) 
was entered into through brokers and that 
that defendants were clearly given to 
understand that the goods would 
nrrive by any one of the large 
batches of steamers expected to arrive 
shortly in Bombay and that, though one 
such batch did arrive in Bombay within a 
week or so from the date of the contract, 
the goods did not arrive. There is not a 
word about this representation in the 
written statement of the defendants; nor 
was any issue raised on it by Cou. selfor the 
defendants. In the course ot the cross- 
examination of the plaintiffs Mr. I^lji 
introduced the alleged representation by the 
brokers, but as the defendant's case, as 
disclosed in their written statement, was not 
based on any such representation, I dis- 
allowed all questions bearing on that point. 

On the whole, I hold that when the par- 
ties entered into the contract (Exh» bit B) 
on the 2ist August 1918, the late shipment 
contemplated by them was not only the 
shipment made subsequent to March 
1918 and prior to the date of the contract 
(if any such shipment was made at all), 
but a shipment made within a reasonable 
time from the date of the contract. I hold, 
therefore, that the shipment that lartived, 
viz., September 1918 shipment, was contract 
shipment which the defendants were bound 
to accept. No doubt the interval between 
the last date for hebruary-Mareh shipment 
and the second or third week of September 
1918 in which the goods must have been 
shipped was about five mouths and a half; 
but the date of the contract between 
the parties, which was made a little less 
than five months from the last date for 
tebruary-March shipment canuot be 
ignored. In other words, the date of 
the contract is also a material factor 
to be considered and coupled with 
it the terms of the contract. 

The only other qwstion is as r^ards 
damages. It was ^aitioeded by Q^mael 
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I6r the plaintiffs that the property in the 
goods dia not pass to the defendants, 
and that the plaintiffs were entitled 
to damages only. The date of the 
breach is 15th October 1918 on which 
day the defendants first repudiated 
th“ contract. No doubt, the defendants 
wrote on 25th September 1918 stating 
that unless the goods were delivered with- 
in eight days the contract should be treated 
as cancelled, but it was not followed as 
it ought to have been, by any notice cl ca - 
cellation. I find that the rate on 15th 
October 1918 was Rs. 2-4-0 per piece. The 
damages, therefore, amount to Rs. 10,000. 

The result is that there would be a decree 
for the plaintiffs for Rs. 10,000 costs, in- 
terest on judgment at six jier cent. 

R. N. &K. s. D. Suit decreed. 


RANGOON HIGH COURT. 

Second Civh. Appeai, No. 317 of 1922. 
hebruary 12, 1923. 

Bresent ' — 'Mr. Justice Heald. 

MA HI.A KYU AND ANOTHER — 

PEAI NTi FFS " APPELLANTS 
versus 

MAUNG NYU^^ and others— 

D BFE NDAN TS- — RESPONDENTS. 

Sucmssion Certificate Act {VII of 1889), s. 4 
— Jfor value of paddy due to deceased landlord 
"-^Cerifficatet whether necessary — '*Debt,” meamng 
of, 

A suit to recover the value of paddy from the 
tenants of a deceased landlord is not a claim in 
resect of a *'deht'’ within the meaning of section 4 
of the Succession Certificate Act, and is main- 
tainahle without a Sucession Certificate. 

Second appeal against a de ree of the 
Divisional Court, Myaungmya, in Civil 
Appeal No. 136 of 1921. 

3 ^, Kyaw Etoon, for the Appellants. 

JUBGBIBNT. — Respondents sued appel- 
lants to recover the value of 1,400 baskets 
of pMdy, of which, as they alleged, appel- 
lants had despoiled them. 

Both the lower Courts have given 
Tespondents a decree.^ 

Appellants now come to this Court on 

second appeal and their learned Advocate 




admits that the only question which he can 
now raise is whether or not the suit* co’-dd 
be maitained without a Succession' Certi- 
ficate. 

Respondent s case was that one Maung 
I/at and his son, the first respondent, ' cul- 
tivated certain lands as appellant si enants, 
that Maung Tat died before the crops were 
reaped, that ppellant wrongfully took 
possession of all the crops, and that they 
being Maung Tat's widow and children 
were entitled to recover from appellants 
the value of the crops less the amount 
payable as rent. ' 

It is suggested that respondent's claim, 
in so far as it was a claim by them as heirs 
and legal representatives of Maung Tat, 
was a claim in respect of a debt within 
the meaning of section 4 of the Succession 
Certificate Act but I hove no hesitation 
in holding that such a claim as that in tine 
present case is not a claim in respect of a 
‘'debt ' within the meaning of the Act, and 
I dismiss the appeal under the provisbns 
of O. XTI, r. II, read with O. XI 4 T 

r. I. ’ 

I note that it strikes me as peculiat 
that the Trial Court having tound that the 
area leased by Maung Tat and hk son 
was 50 plots and having charged the res** 
pective rent, on 50 plots, and having found# 
further, that appellants took all the crops 
from all the 50 plots, calculated the value 
of the produce in respect of which respond^ 
ents were entitled to recover on the basis 
of only 35 plots. 

Presumably the Judge thought that re- 
spondents were not entitled to recover ift 
respect of the crops on the 15 plots worked 
by respondents* sub-tenant. Respondents 
have not appealed, so it is un .ecessary for mt 
to consider the matter, but it seems possible 
that the sub-tenant may still be ei, titled 
to claim irom appellants in respect of his 
loss of the crops on his 15 plots. 

w. c. A. Appeah dismhud» 
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ALiiaeaBAD amH cauax. 

Skconi> CrviE Appeai, No. 492 o? 1922. 

Julv lo, 1923. 

Present '-Mr . Justice* Ka-ihaiva Lai. 

BALWANT SINGH— DEfkndant-- 
Appeeeant 
vers us 

Musammat LAIQA BEG AM and 

ANOTHER— Plaintiff and Defendant 
— Respondents. 

Civil Procedure Code {Act V of 1908), s. 144. 
scope of — Auction-purchaser not decree-holder 
—Restitution, whether allowed — Judgment-debtor 
having no saleable interest — Sale, whether valid— 
Suit for recovery of possession, whether maintainable. 

. Section 144, Gvil Procedure Code, allows resti* 
tntion to be made against the decree-holder who 
obtains any benefit under a decree which is after- 
wards reversed on appeal. It does not allow 
restitution to be made against a third party, 
and does not apply where the auction -purchaser 
is not the decree-holder, [p. 238, col. 2.] 

' One P, had a money decree against A . in exe- 
cution of which he attached certain property. A. 
had died before the attachment and his daughter-in- 
law L, was impleaded as his legal representative. 
She objected to the attachment and the objection 
was eventually upheld by the High Court. Mean- 
while the property had been sold by auction in 
execution of the decree and purchased by the 
^defendant. L, then sued for recovery of pos- 
eeAsion: 

Held,{i) that the suit was not barred by sec- 
tion 144, Gvil Procedure Code, as the plaintiff 
was no party to the decree; [p. 238, col. 2.] 

{2) that the original judgment-debtor had 
Ho .saleable interest in the property and conse- 
'cjuently' it was immaterial whether the decree 
was subsisting or not because the Court holding 
the sale had no jurisdiction to sell the property; 
fp. 238, col. 2.] 

(3) that the plaintiff was entitled to recover 
the property but was liable to refund the surplus 
sale-proceeds which she had withdrawn from the 
Court, [p. 239, cols. 1 & 2.3 

' Second appear against a decree of the 
Subofdinale Judge, Meerut, dated the i8th 
of February 1922. 

' Mr. Panna Lai, for the Appellant. 

' Messrs. Hamid Hasan and S. K. Day, 
for the Respon dents. 

JUDGMENT.— Picmsukh Das , held a 
decree £ox muney ugai st Anwaud Hasan, 
in ejfecution of which he attaefcea certain 
property. Before that attachnent 
Anwarul Hasan had died and 1 is daugh- 
ter-ia-law, the present plaint iff -respon- 
dent, had been impleaded ; s his legal 
representative. The plai. tiff nspondei t 
objected to the atia:lment of the said 
property, Cv.ntending that it did not be- 
long to Anwarul Hasan, the deceased jneg- 


me at -debtor. Her objection was disallow- 
ed by the Court executing the decree 
^ut o. apT eal that objection ^as upheld 
nn 1 the order of the Appellate Court was 
finally confirmed by this CoUit. 

Meanwhile the property attached had 
been bold by auctio n in execution of that 
decree and purchased by the defendant- 
appellint Balwant Singh. The present suit 
was filed by the plaintiff-respondent for 
tie recovery of posbession of that property 
or in the alternative f(.r the recovery of 
Rs 500 the value ot the said property. 
Both the auctioii.purcha.ser and the 
decree holder were made part cs to the 
suit. The Court of first instance dh miss- 
ed the claim but the lower Appellate 
Court decreed ft. 

The first question for consideration Is, 
whether section 144 cf the Code of 
Civil Procedure barred the claim. 
That provision allows restitution to be 
made against the decree-holder who 
obtains any benefit under a decree which 
is afterwards reversed on appeal. It 
does not allow restitution to be made 
against a third party. The aucticn- 
purohiser ja the present instance was not 
the d^cree-hol ler and section 144, Civil Pro- 
cedure Coi i, has therefore, no application. 
The object of that section is to place tie 
parties to a decree in the position which 
they would have occupied but for buch 
decree or such part thereof as has been 
var ed or rever ed and the reUM alb wed 
by tliat provision can only be clain c d 
agai i$t the party to s’ ch a ( ecu e < btain- 
iug the benefit prior to such variation 
or reversal. 

Tie next point for consideration is, 
whether a suit can be maintained und^r 
the circumstances against a bo not fide 
auctlon-purcl aser for value who purchas- 
ed in execution of r d ecr^ e or order 
which Was su' sisling on the date on 
which the cxectition sale w. s held. The 
original judgment-debtor was hot, however, 
found to have had a saleable int^est in 
the property sold and if he had 1^0 
sale able interest it was immaterial 
whether the decte© was subbisting or not 
becatute the Court holding the sale would 
have in^ that event ^0 jurisdiction io 
seirt be property The decisions lit fictea 
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Mahton v. Ram Kishen Singh (i; and 
Zain-ul-abdin Khan v. Muhammad Asghar 
A U Khan {2) 6.0 not apply because in tie 
former case there were cross* decrees, one 
of whih vvas sufficient to satisfy tie 
other in executiun of wl ch the sale 
was effected, while in the latter case tne 
decree had bee i reversed on apptal, the 
judgment-debtor having in either case a 
saleable iatere.-t in the property, which 
could have been conveyed by sale to 
the auctio (-purchaser. In the present 
case the fi iding of the Appellate Court 
in the proceeding instituted by the pre- 
sent plaintiff again t the sale of the ;.t- 
ta hed property wa that it w^.s i ot 
liable to sale in execution of t e decree; 
or, In oiher words, that the origin. 1 judg- 
ment-debtor had no saleable interest t ere- 
in. The decisions in Peare^ Lai v. 
Hanifunnissa Bibi (3) and L'ulla v. Shib Lai 
(4) also do not apply. In the former ihe 
judgment deb. or had a saleable interest. 
In the latter the omission to raise an 
obiectiun prior to ti.e sale operated as 
a bar to the sut. 

It is also contended th. t the plaintiff- 
respondent had withdrawn the surplus 
;sale-pruceeds and was ^ thereby precluded 
from suing for the dispossession of the 
auction-purchaser. But t at money w. s 
withdrawn before the object*oi «f the 
plaintiff to the sale ..f the disputed 
roperty was allowed by the Appelate 
ourt. The learned Counsel for the plah t- 
iff -respondent is willing to refund that 
money to the auction- pi r chaser either in 
this suit br in any proceeding which n ay 
hereafter be instituted by the auction- 
purchaser for the refund of the sale- 
proceeds. It is open to the auctjon-pui- 
ohaser to seek his remedy by a separate 
procetding, but so far as the present 
pUihtiff-respondent, who is the legal 
representative of the deceased judgment- 
debtor* is concerned, it is desirable that she 
should not be allowed to obtain possession 

: (i) 13 I. A, io6; 14 C. 18) 10 Ind Jur. 428; 

P. C. J. 746; 7 Ind. Dec, (n. s.) 13 (P. C.). 

(2) 15 I. A. 12: 10 A. 166; 5 Sar P. C. J* lagi 
^ IMw Bee. <s. s.) 71.2 (P C.].; 

,, (3) ,34 Ind. Cm. 393.* i4 A, U J. 30a; 38 A. 
840, 

(4)' 36 lUdv Cai. a8ii 14 A. Ii. J. ’846! 39 A. 
4/.' ' ' ' 


without refunding the surplus sale-pro- 
ceeis which she ha a received and apptopi*!- 
ated be ■ ore her objeciion was^ 'finally 
allowed. The amount so obtained by 
her was Rs. 6360. The appeal is, there- 
fore, distnihsed except in so far thut the 
plaintiff res* o dent will not be avowed I0 
obtain possession of the disputed property 
without refunding to the deierdant-appel* 
lant the sum of Rs. 63-b o obtained by 
her out of the sale“pr®‘"eeds. In view 
of the bom fides of the auction -purchaser, 
the parties are directed to bear ihtir 
own costs throughout. 

K. s. D. Decree modified. 


PESHAWAR JUDICIAL COMMlg. 
SIGNER’S COURT. 

PtRST Civil, Apfeai, No. 83/30 of 1922. 
June 15. 1923. 

Present: — Mr. Pipon, J. C. 

SANT RAM AND OTHER s— pi. AINIIFFS 
—Appellants 
versus 

GURDAS MAL and other s— 
Defendants — Respondents. 

Hindu Law — Joint family — Alienation 
— Manager, powers of — Sons challenging 
alienation by father — Burden of proof — Antece- 
dent debt, nature of. 

The manager of joint Hindu family property 
may alienate the interest of himself and also of 
the co-parcetiers for family necessity, and when 
the manager is also the father he may alienate 
those interests to satisfy an existing debt pro- 
vided that the debt is an antecedent debt and 
that it V as not incurred for immoral purposes, 
[p. 241, col. 2.] 

Bhagat Singh V. Ram Parhash, 69 Ind. Cas. 
602, followed. 

When sons attempt to challenge an obligation 
contracted by their father, the o#ws lies, upofii 
them to prove immorality, [p. 24? , col. 2.] 

In order to validate an alienation for antece- 
dent debt not only antecedency in time but real 
dissociation in fact is required, fp. 242, col. 2.] 

Sahu Ram Chandra- v. BHup - Singhs 39 Ind* 
Cas. 280; 21 C. W. N. 698;. i p. E. W. 557M5 A. 
I,- J. 437.* 19 Bom L- R- 49 %* 26 C. Ia J, t; 33 
M. b. J 14; (1917) M. W; N. 439: 22 b. X. 22; 0 

W. 213; 39 A. 437; 44 I. A. I26'('P. C.), LaHhu 
Mai V. Bishen Das, 66 ind. Cas. 408; .3 b^ 74; 
(1922). A. L R. (bO 29I1 followed^ 

It is not open to the manager 01 a joint family 
«atate to embark uponpurdy hew aud siiecttl^- 
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tfere tMiiltieB& trader the plea that the expansion 
•I business in general will be beneficial to the 
^tate. [p. 244, col. I.] 

First appeal from an order of the 
Di'-triet Jadge, Abbottabad, dated the 
31st of May 1922. 

I/al I Ram Labhaya Mai, for the Appel- 
lants. 

I^ala Parma Nand, R. S., for the Re- 
spondents. 

JUDOMENT.---The xnateiial' facts of 
this case' are as follows. The parties 
to thi' suit are the descendants of 
Jawahirmal, who carried on business as 
a mpaey -lender d shop keeper at 
Nawanshenr, near Abbottabad. He left 
twj sons, Gtirdas Md and Karam Chand. 
During his lifetime ap rtition ui moveable, 
bit not of immoveable, property was 
effected between Gurdas M d and Karam 
Chand. The amount of the share of 
Gurdas Mai in the moveable property 
Was aboat Rs. 8,000. Gurdas Mai was . 
twice married and had t ree sons, Santiam 
by the first wife and Gv»kal Chand and 
Bodhiaj by the second. There is 
considerable difference of age between 
Santram and his brothers. He was a 
major at the tim- of the institution of 
this suit, but his two brothers are still 
minors. Karam Chand proved a successful 
man of business and appears to lie in 
easy circumstances, Gurdas Mai, on the 
o-her hand, was singularly unsucce sful. 
He embarked upon a number of different 
business vent .res. such as dealing in the 
timber trade (in which Karam Chand was 
a partner with him), contract for earth- 
work in the Military Works Department, 
wholesale liquor business, a wholesale 
shop in Aobittabad ?ud a cloth shop in. 
Nawanshehr. In addition to these 
ventures, he constructed in 1906 a new 
bungalow in tue Abbottabad Cantonment 
at a cost which has not been clearly 
proved from the rec ird. It would appear, 
however, that the most probable cost of 
this bungalow was about Rs. 11,000. By 
1913 Gurdas Mai was in considerable 
financial difficulties. His main creditors . 
were Rai Sihili Chnhar bal. Banker of 
Abbotitabad, and Chaudfiri Surajbhan. 
He owed. each of these a sum of Rs. 3,5of>, 
ffi tie case df Rii SaMb Cbnhar 1^1 a 
j^ortion of this debt, Rs: ^i^oo, wag secured 


by a mortgage, dated the 2Sth of dantiaty 
1910. T‘ e mortgage in question was 
not, as a matter of fact, in faVoUr cf 
Rai Sadib Chnhar I/al himself, but of the 
Anglo- Vernacular Sanskrit High School 
of which he is the President. The 
remaining Rs. 500 was due on book- 
accoui^ts which bad been going ou since 
1904. Of the debt of Rs. 3,500 due to 
Chaudliri Surajbhan Rs. 2,oo.;> was secured 
by a mortgage, dated the loth of May 
1906 and Rs. 1,5 0 represented unsecured 
cash advances. To liquidate the total 
liability of Rs. 7,000. Gurdas Ma\ on 
the 26th of June 1913, exeex-ted a s le- 
deed of his share in- fcix shops situated 
in Abbottabad in favour of his broiher 
Karam Chand. 

The consideration for the sale was the 
tran'rffer of the liability of Rfi. 7,oco 
towards the creditors froni Gurcigs Mai 
to Karam Chand. Karam Cha d paid ofi the 
amount gradually and by 1917 the whole 
amount was liq .lidated. At the time ol this 
transactiob the three soais of Gurdas Mai 
were miners. They 1 ow come forward 
with the present suit for a declaration 
to the effect that the sale by their 
father of the 26tliof Jure 1913 is vrid as 
against their rigltir as co-parceners :n tfce 
joint family esta t. . Gurdas Mai has been 
impleaded as a defendant but supports 
the plaintiff, ^he suit is resisted by the 
vendee Kara ) Chand. The suit proceeds 
on the contention that a cq-j arcenei in 
a Hindu joint family, evei when both 
father anci manager, is not competent to 
al enate his own or any otier co-paicei ary 
share unless the alienation was made for 
legal necessity or to satisfy an an- 
tecedent debt. It is also contended 
that, even if an antecedent debt be 
proved, the alienation was made for 
immoral purposes and is, therefoit, void 
under Hindu I^aw. The contention has 
alao been set ap that the sale in suit is 
void in itself as witl out consideration. 
On all these points th-* Trial O^UTt has 
found against the iJaintifrs. m .has 
dismissed the suit. They appeal to this 
Courtr 

. It will be simpler deal ‘first wiitb the 
Contention that *the sale was witlgut 
*coBstd«ratic«t. ^ ; h argued that, the 

transfer of the liability from Gurdas I^al 
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to Karam Cbaud was a purely fictitious 
transaction intended t# defeat other 
.creditors, and that the re-poyment of the 
debts to the creditors was made not by 
.Karam Chand, but by Gurdas Mai 
himself through the agency of Karam 
Chand. I have had some difficulty in 
following the argument of the learned 
Counsel for the appellants upon this 
point. It can hardly be denied that, so 
far as the creditors were concerned, they 
assumed, by the sale in suit, a comple^ 
lien against the vendee Karam Chand in 
substitution for the original debtor 
Gurdas Mai. This was one which they 
could legally enforce, and the sale to 
Karam Chand was unmistakeably consi* 
deration for his assuming this heavy 
liability. Again, there is overwhelming 
evidence to show that it was actually 
Karam Chand and not Gurdas Mai who 
re-paid the creditors. Some stress has been 
laid by the learned Counsel for the 
appellants on the fact that Rai Sahib 
Chuhar Lai did not open a fresh account 
debiting the sum to Karam Chand, but 
continued to show it as before as due 
from Gurdas MjJ. The entry of the 
first payment made after the sale is also 
entered as a payment made by Gurdas 
Mai. On the other hand, we have the 
evidence of Rai Sahib Chuhar Lai himself, 
a witness uho must be regarded as 
entirely above suspicion in the present 
case, to the effect that this entry was 
purely an error made by his clerk, and 
that he is personally aware that the 
payment was made by Karam Chand. 
He also testibes to the tact that all 
subsequert payments were made by 
Ktram Chand and not by Gurdas Mai, 
-and th?t the whole debt was liquidated 
by Karam Chand alone. We have on 
the record demands for payment addressed 
to Karam Chand and receipts givcji to 
Karam Chand for jjayments. We have 
the same evideiice in the -case of the 
other creditor Chaitdhri Stirajbhan who, 
it is shown, not only attests the re-pa y- 
nieats made by Karam Chand, but 
actually credited in his accounts a sum 
of Rs. 3,500 as received oh behalf of 
Gurdas Mai hnd siinultaneously opened a 
fresh account in which he debited Karam 
Chand with the same sum; and it ‘ i» fp 


this latter account that all subsequent 
recoveries were credited. . We have, again, 
the fact that possession of the shops 
was actually transferred from Gurdas 
Mai to Karam Chand from the date of 
the sale. It is shown that, prior to the 
sale, the two brothers, who were joint 
owners, had recovered rent in alternate 
ironths: from the date of the sale Karam 
Cliand alone recovered the rent. The 
evidence, therefore, is overwhelming to 
establish the fact that, whether or not 
the sale can be invalidated for other 
reasons, it cannot possibly be impugned 
on the ground of failure of consideration. 

The law on the subject of the aliena- 
tion ot joint family property by a 
manager is well-established. I have 
recently had occasion to go in some 
detail into the law on this point in the 
case of Bhagai Singh v. Ram Parkash (i), 
decided by this Court on the 31st oi 
July iqza and published as 69 Indian Cases 
602. It is clear that the manager of joint 
Hindu family property may alienate 
the interests of himself and also of 
other co-parceners for family neces- 
sity, and that when the manager is 
also the father, he may alienate those 
interests to satisfy an existing debt 
provided that the debt is an “antecedent 
debt*’ as defined in the case-law on this 
subject, and provided also that the debt 
was not incurred for immoral purposes, 
if, therefore, in the present case it can 
be shown that the debt to liquidate 
which the Scale in suit was effected, was 
an “antecedent debt,** and that it was 
not incurred for immoral purx?oses, the 
question of family necessity does not 
arise. 

To clear the ground, it would be as 
well to take, fixst, the pure question of 
fact as to whether the debt in question 
was, or was not, incurred for immoral 
purposes. There is a consensus of 
authority for the view that when sons 
attempt to challenge an obligation 
contracted by their father, the onus lies 
upon them to prove immorality. NoW 
nothing whatever has been shown in the 
present case to show that the debts in 


<i) 69 ind; ao2« 
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question were actually incurred for 
immoral purposes. There is, perhaps, a 
slight conflict of authority between 
various High Courts in India as to the 
degree of proof which is required to 
establish that debts are immoral. Datta- 
traya Vishnu v. Vi^nu Narayan (2) is 
an authority for the view that it is not 
sufficient to show that the alienor was 
leading an immoral life, but that a 
direct connection should be estabhshed 
between the debts and the alleged 
immorality. On the other hand, 
there are a number of authorities for the 
proposition that it is sufficient to prove 
that the alienor was living a licentious 
life beyond his means, and that there 
was no business or moral occupation on 
which the funds could have been expended. 
This latter view was that adopted by me 
ill the case of Bhagat Singh v. Ram 
Barkash (i) quoted above. The question, 
‘lowever, is not very material in the 
present case, as there is not only no 
evidence to show that the debts in 
question were incurred for immoral 
purposes, but there is also no evidence 
drat Gurdas Mai was living an immoral 
ifeat all. The very most that has been 
diown is that he was a heavy drinker. 
Ill witnesses concur in saying that he 
lever went in for immorality with 
prostitutes . It cannot be said that a 

nan who has a certain failii g in the 
lirection of drinking to excess is neces- 
sarily leading an immoral life. On the 
lontrary, Gurdas Mai appears to have 
>eea a perfectly respectable member of 
ociety and, further, there are any 
lumber of explanations for his losses, 
p.rrt from any supposed expenditure on 
^rink. The weakness of the plaintiffs’ 
ase in this case may be illustrated by 
he fact that they have put Gurdas Mai 
limself into the witness-box to say that 
he losses which he incurred in his liquor 
•usiness , were due to his own hard 
linking. The idea, it may be remarked, 

3 far-fetched and almost fantastic when 
b is remembered that the liquor business 
1 question was a wholesale business. I, 
herefero, entirely agree with the finding 
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of the lower Court on this question of 
fact that it has not been proved that the 
debts were incurred for immoral purposes. 

I now turn to what is undoubtedly 
the most difficult question in the casej, 
and that is, whether the debts are to be 
treated as “antecedent debts.*’ In the 
first place, they must, of course, be 
antecedent in point of time. That they 
were so is undoubted. There is conclusive 
proof that long prior to the 25 th of Jure 
1913 Gurdas Mai had actually contracted 
a legal obligation to re-pay the sum of 
Rs, 7,000 to his creditors. It has been 
laid down, however, in the Privy Council 
ruling, Sahti Ram Chandra v. Bhup Singh 
(3), that the debt must have been iucuiied 
irrespective of the credit obtr.ined from 
the joint family property, ai d tl at in 
order to validate an alienation for an 
antecedent debt, not only antecedency in 
lime, but real dissociation in fact is 
required. Th's view has been since 
followed by many High Courts in India, 
and in a recent ruling of the runj.,b High 
Court published in 1922 as Lakhu Mul v. 
Bishen Das (4) t .e expression :s used that 
the debt must Lave) ten inci.rred wholly 
apart from the ownership of the joint 
estate. This view w.s followed by me in 
Bhagat Singh v. Ram Ba ka^h (l). It may 
be admitted, however, tl at the expiession 
used by the Pm. jab High Coiut net 
perhaps a very happy one. It is a little 
difficult to understand exactly what is 
meant by the. dissociation of a debt from 
the ownership of property. It is, indeed, 
almost impossible to realize that a person 
who borrows money on any particular 
occasion, or for any particular purpose, 
can in some way entirely divest himself 
of the fact that he is, at the time, 
owner of immoveable property, q he idea 
postulates a sharply cut separation of 
personal conditions and sentiments which 
in actual life can hardly be regarded as 
practical. A man, for instance, vtho buys 
a Motor Car at a price which is somewhat 


(3) 39 Ind. Cat. aSof 21 C. W. N. 6981 1 Pi 
I#. W. 557 I »5 A. L. J. 4371 *9 Bma. 1 #. R. 4981 
26 C U J. If 33 M. L. L 14I (*917) W. N. 4391 
22 M. L. T. 221 A I#. W. 2x31 39 A. 437; 44 I* A. 
126 (P. C.) 

<4) 66 Ind. Cas. 408) 3 741 (Z9t2) A, I* R.. 
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in excess of his means, may never disclose 
to the seller or any one else his reasons 
for thinking that the expehditure is 
financially justified. He may give the 
seller no kind of promise that the sale 
money is ultimately to be secured on 
house property which is owned by him. 
At the same time, he himself, in 
thinking over the question as to whether 
he can or cannot afford this luxury, may 
perfectly well be inftuenced by the fact 
that he is the owner of hcuse property 
which has been hitherto unencumbered. 
It has been pointed out in a ruling of 
the Judicial Commissioner of Nagpvr, 
published a'^ Dileshwar Ram Brahman v. 
Nohar Singh (5), that an actual intention 
of charging the antecedent debt upon the 
property must be proved, and that the 
mere hope entertained by the <re('itor 
that he will be able to en^'orce his claims 
aga nst immoveable property, is not svifi- 
cient to constitute the required connec- 
tion. There is, it may be admitted, some 
conflict of authority between High C ourts 
in India as to whether a debt, though 
antecedent in point of time, is never- 
theless not pH antecedent debt when it 
has been previously secured upon a 
hypothecation of the property itself. The 
Trial Court has quoted a ruling of the 
Full ^ Bench of the Patna High Court 
published as Mathura Misra v. Raj 
Kumar Mis^a (6) in which it was held that 
the Privy Council ruling referred to above 
did not intend to make any distinc- 
tion between secured and unsecured debts. 
No <7, I consider that the existence of 
this distinction is really immaterial in the 
present case. Out of the debt of Rs. 7,0( o, 
Rs .3,000 had been secured by previous mort- 
gages, namely, Rs. 3,000, in the case of Rai 
Sahib Chuhar I^aland Rs.2,oooin the case 
of Chaudhri Surajbhan. It appears to 
me that there is complete evidence to 
show that, even if we go back to the 
original mortgages themselves,- apart from 
the sale deed of 19x3, we find that they 
too were executed for debts which were 
obvioudy and legitimately antecedent. It 
cannot be denied, in any case, that the 

(3) aS lad. Cas. 193. 

(dj da lad. Cas. 132) 2 F. I/. T. 4071 (igai) 
Pa^ B.). 


unsecured debts amounting to Rs. . 2,000, 
Rai Sahib Chuhar I^al Rs. 500 and Chau- 
dhri Surajbhan Rs. 1,500, were genuinely 
antecedent debts. Rai Sahib Chuhar Dal 
is Unable to state definitely for what pur- 
pose the loan of Rs. 3,000 was raised in 
1910, but we know that Gurdas Mai had, 
by that time, been engaged in a large 
number of unsuccessful business ventures 
which have been alluded to above, aad 
nothi g has been shown to rebut the 
presumption that the loan was purely to 
fin tuce him in his business operations. 
In the case of the Rs. 2,(^oo advanced by 
Chaudhri Surajbhan on the mortgage of 
3906 we have much more definite evidence. 
We know that the loan was raised pri- 
marily to finance the construction of a 
bungalow in Abbottabrd Cantonment. It 
is furthei shown that Gurdas Mai had a 
perfectly legitimate reason for embarking 
upon this construction, and that it was 
not a c se of wanton speculation. It is 
shown that he w.is, at the time, anxious 
to obtain the position of a Regimental 
Chaudhri and the possession of house 
property in the Cantonment was an ob- 
ligatory condition of the appointment. 
Quite apart, therefore, from the question 
aS to whether the debt of Rs. 7,000 is to 
oe treated as an antecedent debt at the 
time of the execution of the sale on the 
2bth of June 19x3, it is clear that such 
portions of that debt as were already 
seemed upon the property, were in respect 
of debts actually antecedent and uncon- 
nected with that property at the time 
when the property was originally hypo- 
thecated. I am in agreement, therefore, 
with the finding of the Trial Court to the 
effect that the aebts for which this aliena- 
tion was made were “antecedent debts’* 
within the meaning of Hindu Taw atd 
were, therefore, debts for which a father - 
manager was legally competent to alienate 
joint family property. 

^ It having been found that the aliena- 
tion Wras to liquidate a vaild antecedent 
debt and a debt not incurred for immoral 
purposes, the question of necessity does 
not arise. It has been argued, however, 
before me at some length by the learned 
Counsel for the appellants, and there is 
no aoubt that his contentions would, if 
the question w re material to the -deci- 



244 INDIAN 

rAOHUNANDAN SIKGh If* TOlAHr SINGH 

sion of the case, have considerable 
weight. He has quoted good authority 
for the proposition that expenditure upon 
business under takiugwS, in order to con- 
stitute family necessity, must be for the 
continuation or development of pre-exist 
ing family business. There are a number 
of authorities for the view that it is not 
open to the manager of a joint family 
estate to embark upon purely new and 
speculative business under^ the plea that 
the expansion of business in general will 
be beneficial to the estate. There can be 
little doubt that, so far as this considera- 
tion alone is concerned, Giirdas Mai 
would not have been entitled to expend 
family funds upon the variousundeitakings 
detailed above which were wholly un- 
connected with the original business carried 
on by his father Jaw^irmal. As I have 
already said above, however, this question 
is not material to the decision ol the pre- 
sent case, and I do not consider it necessary 
to discuss it further. The consideration 
for the sale in suit having been proved to 
be valid as an alienation made by a father 
to satisfy a valid antecedent debt, the 
present suit must necessarily fail. On the 
above findings, I uphold the order of the 
Trial Court and dismiss this appeal with 
costs. 

K, s. D, Appeal dismissed. 


ALMHABAD HIGH COUBT. 

BiKST Civil Appeal No. 263 o? 1021. 
July II, 1923. 

Present: — ^Mr. Justice Lindsay and 
Mr. Justice Sulaiman. 
RAGHUNANDAN SINGH and oihers— 
Defendants— A ppELbAN ts 
versus 

TULSHI SINGH and others -Plaintiffs 

— JtBSPONDENTS. 

EMiy^AHmaiim by Hindu widow-^Mottgage 
in fav9wr offevfifsionere rtdeemed by alienee — Suit 
to dsdare alienation invalid by foversioners — De* 
daration as to liabUUy of mersionevs to ^ay 
mortgage-dehU grant of, 

PlaintiHs alleging tbemselyee tp be the presump- 
Hvi reversionen of one G, sued for a declaration 
tliata d^ed of gift ezfcnted by tbe widow of G* in 
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favour of the defendant was invalid as against 
them. It appeared that after the gift bad been 
executed the defendant donee redeemed a mort- 
gage executed by G. in favour of the plaintiffs 
and some other persons : 

Held, that in the event of the gift being de- 
clared invalid, the Court could very properly make 
a declaration in this very suit to the effe^ that 
the plaintiffs surviving the widow of G. would be 
entitled to actual possession of their share of the 
property only on payment to the defendant or his 
legal representatives of their share of the mort- 
gage-debt. [p. 245, col. 2j p. 246, col. I.] 

Ghansham Singh v. Teg Bahadur Singht J 3 Ind. 
Cas. 191; 9 A. L. J, 496, distinguished. 

Mo ulvee Mahomed ShumsoolHooda v. Shemhratn 
22 W. R. 409; 2 I. A. 7i I4 B. L. R. 226; 3 Sar< 
P. C. J. 405 (P. C.), followed. 

First L'.ppejd Lgainst ILe dcciee ot tie 
Subordinate Jud^e, Jevnpnr, dated the 
2ist April 1921. 

Mr. Hainandan Prasad, for the Appel- 
lants. 

Mr. Harihans Sahai for the Respondents, 

JUDGMENT— We trink that on tie 
main question decided in tie Court 
below tie judg merit of tie Subordinate 
Judge is correct. The suit was a suit 
brought by two persons Jesri Sirgh and 
Tulshi Singh who alleged tl emselves to 
be the presumptive revensiorxers cf one 
Gaya Din Singh who died some time 
ago and was succeeded by his widow, 
Musammat Sonkali. 

On the yth of February 1914 Musam^ 
mat Sonkali, the widow of Gaya Dm, 
executed a gift by which she purport- 
ed to transfer the entire estate left 
by her husband in favour of Jagannath 
Singh who is also one of the presump- 
tive reversioners. 

Jagannath Singh was impleaded in 
this lit'gation as defendant No. i. 
He has since died and is now repre- 
sented by his descendants. 

The case for the plaintiffs was that 
this deed of gift was an invalid docu- 
ment and they prayed for a declaration 
of its invalidity as against them after the 
death of the executant Musammat Sonkali, 

Jagannath Singh and certain other re- 
versioners who were impleaded as de- 
fendants put up the defence that this 
deed had been executed with the con- 
sent of the plaintiffs. Some of the defend- 
ants who are reversioners gave evidence 
to this effect but the learued Judge of 
the Court beloyr has . ref^^ed tp. belieye 





Vol. 75J mDIAN 

KAGHUNANDAN SINGH XOiSHI SINGH. 

tli6m aad we think, having regard to 
all the drcumstancfes , that he W.iS per- 
fectly right. The docutnent itself does 
not refer to aiy consent given by the 
dther reversioners. Oa the contrary, the 
gift pirports to have been made by 
Mttsammat Sonkali in favour of Jagan- 
nath in consideration of services which 
Jagannath Singh had rendered to her. We 
have already adverted te the fact that 
the gift comprised the entire estate 
which was left by Musammai Sonkali s 
husband. 

Oae of the plaintiffs, Jesri Singh, died 
while the suit was pending. The other 
plaintiff, his brother Talshi Singh, gave 
evidence in the cas2 and denied that 
he had ever given any consent to the 
ececution of this deed of gift. We may 
also mention another circamstince which is 
of some importance. In the year 1916 
some other reversioners, one of whom 
was Khunkun Singh, brought a suit for 
a declaration of the invalidity of this 
very same document. At page 24 of 
the paper -book we find the written 
statemeat of Jagannath which was filed 
by way of defence in that case. Not 
a word was said there about the consent 
of the other reversioners aid we think 
it miy rightly be inferred that this 
defence of co iseiit w^as a i after-thoug \t. 
On the whole, we are quite satisfied 
that there was no consent and that 
the pldntiffs* suit v.as not barred on 
this ground. 

There ts, however, on^ other matter 
to be consider! d. It is proved that 
w. ile Gaya in Singh was still ali ve two 
usufructuary mortgages were executed 
by his mother in favour of cert .in mort- 
gigees. One of these mortga es was for 
Rs. 40 and the other for Rs. 948. 

This latter mortgage was in favour of 
a number of persons including the plaint- 
iffs in the present suit uud it was 
stated by Tills lii in his evideace that he 
and his brother Jesri Siagh were in 
possession of the entire moitgaged prop- 
erty under this latter mortgage of 
Rs. 948. 

It is proved that after the deed of 
gift was executed in favour of Jagan- 
nath he redeemed this mortgage. That 
fact is admitted by Tulshi Singh and is 
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also proved by the evidence of one 
Mahabir Singh* 

la the Court below the defendant 
Jaginnath pleaded that, if the plaintiffs 
were found to be entitled to the de- 
claration they wete seeking, that decl‘- 
ration ought to be qualified with some 
provision for Jagannath's interests. Jagan- 
nath Singh pleaded thit having freed the 
family property from the^e mortgages 
he should be held entitled to be re- 
imbursed by the revtrsioners who may 
eventually become entitled to actual poss- 
ession of the property. The learned 
Judge of the Court below thought there 
was no need to make any declaration in 
favour of Jagannath. 

The point has bean argued at great 
length before ns and Vre find that a 
similar case came .before a Bench of 
this Court [GhanshtOn Singh ir. Teg Bahadur 
Singh (i)J. In that case the learned Judges 
refused to iU?ke a declaration in favour 
of the defendant such as was sought 
here by Jagannath and fe nCW sought 
Jag inaath's legUt representatives. 

We think, howevetf, that there is one 
fact which distinguishes the case we 
are noW deuHttg witn froth the case 
just referred to. The mortgagees Who 
have been redeemed are the plain ti&s 
the nselves a id it certainly appears to 
us that tnere can be no injustice in de* 
clari ;g in the present^ suit that, iff “^he 
event of these pla utiffs surviving Mu- 
santmii Sonkali and becoming entitled 
to immediate possession bf the property, 
they ought not to be afldwed to get 
possession flohi Jagannath qt his l^al re- 
pre®e itatives witnout payi i'g thbix pro- 
ortionata share of the mortgUgfe-d^ts. 
his equitable prihhiple Whs tecogn'sedin 
the case lepotted ^iM&ukie Mahomed Shum- 
sool Hooia V. Shswukram (2). That was 
a case decided by their I^ordShipS off 
the p:ivy Council. ^ 

While W hold, fhereforey ttat the |ttc^- 
ment of the Court below Is cohreit aM 
that the decree should stanff #e thiiik 
it proper to rudflify the deijlee by inseil^ 
lag the following declaration^ l amely, that 
in the event <3 the present plalnl^s 

(t) Iiid. Cas. 191 j 9 A‘ i. J . 4 ^* 

(2) at W.R. 409; 2 A. 7J 14 B. h, R. 226; 
^Sar, 405 (P* C.)s 
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surviving Musammat Sonkali they will 
only be entitled to actual possession of 
their share of tne property which was 
mortgaged on payment to JaRan.*ath or to 
Jagvuaaths legal representatives of their 
quoti of the mortgage-debt. With this 
variation in the decree of tae Court below 
we dismiss this appeal. 

^ Parties will pay their own costs. 

, N. H. Appeal dismk$ed* 


pbshawar judicial commis- 
sioned s court. 

Second Civij, Appeai. no. 107/4', 

OF 1922. 

September i, 1923. 

Present: — ^Mr. Pipoo, J. C. 

^ZABTA KELAN — Defendani— 
Appellant 
versus 

^SAID HABIB— Plaintiff and others— 
Defendants — Respondents. 

Limited owner — Alienation — Consent of some of 
several reversioners — A lienation, validity of — Trans- 
fer of Property Act {IV of 1882), 5. 6 (a)— 
Specific Rel ef Act (/ of 1877), s, iS-- Alienation 
of reversionary rights — Executory contract. 

Any reversioner can sue to set aside a sale 
made by a limited owner and the consent of 
other reversioners to the sale does not debar him 
from doing so. [p. 246, coL i.] 

Section 6 (a) of the Transfer of Property Act 
makes a transfer of a right in expectancy 
such as a reversionary right, absolutely null and 
void as barred by Statute, [p. 448. cols, i & 2 1 

Kabal Shah v, Muhammad Baqa, 73 lud. Cm 
120, followed. 

Gujar v. AuUya, 23 Ihd. Cas. 835: 78 p. R. 
19141 184 P. L. K- 19141 *19 P. W. R. 1014, dia- 
sented from. 


A transfer of reversionary rights made in the 
form of a sale may be valid as an executory contract 
which wiU take effect when a title to th/^p^y 
has opened out to the vendor both by a rdle of 
equity and by the appUcation of section 18 of 
the Specific Relief Acl. (p. 248, cXa 1 

^hagwaii v. ChaoU, 55 Ind. Cas. 6o8- 2 U 
R. (M 791 2 i. 1 . J. 689, io lowedf' 

^ The true test of the operation of a sale of rever- 
sionary rights is, that It deals w th non-existent 
property and that it, therefore, creates no rights 
tnpraescnh, but at the same time it establishes 
against the vendor an equity from which he c^ 
not escape and ^rhich may be enforced bv the 
vendee against him by the operation of section 
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18 of the Specific Relief Act when the vendor’s 
title to the property matures, [p. 249^ col* *•] 

The consent of a single reversioner does not 
in any way increase the power of a widow 
with a limited life interest to make an alien- 
ation. A sale made by her is in no 
way validated by such consent, and, therefore, 
no specific share of the property sold is conveyed 
to the alienee by the action of the consenting 
reversioner, [p. 249, col. 21 p. 25a, cols, i & a.] 

Second appei from the judgment and 
decree of the Additional Divisional Judge, 
Peshawar, dated 26th June 1922, setting 
aside the 3 udgment and decree passed by the 
Sub- Judge, Mardan, dated the 23rd March 
1922. 

lyala Diwan Chand, R. B., for the 
Appellant. 

Lala Parma Nand, R.S., for the Respond- 
ents, 

JUDGMENT.- The facts of this case are 
these. Alyas, a propiietor in Gar hi 
Daulatzai, in the Mardan Tahsil of the 
Peshawar District, died without male 
issue. His widow, Musamntat Rukiya, 
assumed possession of his estate with a 
widow's limited life interest. The only 
reversioners to the estate were Said Habib 
and Nur Habib, two brothers, first cousins 
of the deceased proprietor. On the 2nd of 
September 1916 Nur Habib sold his 
reversionary rights by a deed t - Said 
Habib. On the 8th of November 1921 
Musammat Ruki> a sold an area of 6 kanaU 
3J marlas chahi land to Zabta Khan. Nur 
Habib joined in the sale deed, and it was 
described as a sale of propdetary title 
by Musammat Rukiya and also a sale of 
Nor Habib's reversionary rights in the 
same. Said Ha uu then came into Omrt 
with the present suit asking for a decla a- 
tion that tne sale of the 8th Novemoer 
1921 Was inoperative against las lever- 
sionary rights and also that the sale of 
Nar Habib's reversioiiary rights w..s nuH 
and void He contended that Nur Habib, 
in view of the sale in plaintiff's favour 
of the 2ad of September had 

nothing to sell to Zabta Khan. He 
contended also that the sale by the 
widow was without legal necessity ^ and, 
t herefore, inoperative as against rever sionei s 
by the custom governing the parties. 
The suit was resisted by the vendee 
Zabta Khan. He urged that the sale of 
reversionary rights by Nur Habib to the 
plaintiff in 1916 was xmll and void under 
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the principles of the Transfer of Property 
Act and by judicial precedents. He also 
contended that Said Habib could not 
challenge the sale by Musummat Rukiya 
because he was only one out of two 
reversioners, and that tne other 
reversioner had consented to the sale. 
The sale by Musammat Rukiya was of 
only half the land owned bj her deceased 
husbaiid, and it was argued that the 
half which had been sold was that 
which would accrue to Nur Habib and, 
therefore, could not, in any case, affect 
the plaintiff's inteiests. The Trial Court 
held that the s.Je of leversionary rights 
in 1916 by Nur Habib to Said Habib 
was null and void, reversionary rights 
not being capable of alienation. It a^so 
held that the plaintiff could not sue, 
because the other reversioner bad 
consented to the sale and had not 
consented to the suit, and, further, that 
the plaintiff had no cause of action, 
because his own share was unaffected by 
the sale. On appeal the Divisional Court 
held that the sale of reversionary rights 
by Nur Habib to the plaintiff in 1916 
was valid^ and that, in any case, the 
plaintiff could sue for a declaration to 
set aside the alienation by the life- 
tenant. It. therefore, granted the plaintiff 
a decree that the sale to Zabta Khan 
was invalid as against his reversionary 
rights. The \endee Zabta Khan appeals 
to this Court. 

It is conceded by the learned Counsel 
for the appellant that the first Court 
was wrong iu holding that one reversioner 
could not sue for a declaration merely 
because the other reversioner had 
consented to the sale impugned. There 
is a consensus of authority for the view 
that any reversioner can sue to set aside 
a sale made by a life-tenant, and that 
the consent of other reversioners does 
not debar him from doing so. The 
appellant does not, again, challenge the 
.actual decree passed by the Divisional 
Court.^ It is admitted that the plaintiff 
is entitled to a declaration that the sale 
will not affect his own reversionary 
rights. The appeal is against the finding 
that the sale of reversionary rights by 
Nur I^abib to the plaintiff in 1916 is 
valid. The position is thus described by 
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the appellant's Counsel. If it can be 
shown that the saleof reversionary rights in 
1916 is invalid, the following contingencies 
may arise when succession opens by the 
death of the 1 fe-tenant :• — 

(i; Both reversioners may be surviving. 
In that case the two reversioners will 
succeed equally in half shares. The 
plaintiff will be entitled to partition of 
his own share on the strength of the 
declaration granted to him. Nur Habib, 
however, will be estopped from claiming 
his share by having joined in the sale- 
deed of 1921, and, therefore, the vendee 
Zabta Khan will be able to retain 
possession of Nur Habib's share. 

(2) Nur Habib only may be surviving. 
In this case there will be no other 
reversioner to claim the estate, and the 
vendee will get a full title to the land 
sold to him, Nur Habib being again 
estopped from claiming it. 

(3) There may be no reversioners in 
existence. In this case, again, either no 
person wiD be holding a decree, and the 
vendee's possession will be undisturbed, 
or if Said Hibib and Nur Habib left 
heirs, the heirs of Said Habib niay .claim 
under the decree and obtain their hah 
share which has not been the suoject of 
the sale, while the heirs of Nar Habib 
will be estopped by the consent of their 
predecessor-in-interesl . 

The Divisional Court also found that 
the sale by Musammat Rukiya was 
invalid as made without legal necessity. 
Tnis finding has been challenged on 
appeal, but it is now no longer argued 
tuat the whole of the sale caii be 
validated by necessity. Appellant's 
Counsel confines himself to the contention 
in tnis respect that one item of the 
consideration of Rs. 3,uoo, namely, a prior 
mortgeige charge of Rs, 600, is a valid charge 
against ths estate, and constituted 
necessity, and that, if a decree setting 
aside the alienation be passed, that 
decree must be subject to a charge of 
Rs, 600 beiug placed on the land. 

It wilt be convenient to deal briefly 
first with this last contention. It oeing 
a dmitted that the bulk of the consideration 
for the sale cannot be validated on 
grounus of necessity; the question for 
determination is, whether the widow ha^ 
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a legal necessity which obliged her to 
procure a loan of Rs. 600 upon the land. 
Tile appellant's contention in this respect 
is clearly untec able. No fresh sum of 
Rs. 600 was advanced by the vendee on a 
mortgage. There was a prior mortgage 
of Rs. 600 to one Muhammad Ali the 
liability for redeeming which was taken 
over by the present vendee. The vendee 
has not actudly redeemed that mortgage. 
If any question, therefore, as to the 
liability of the estate for this mortgage 
charge of Rs. 600 arises, it is one which 
concerns the original mortgage made to 
Mahammad Ali and not the transfer now 
in suit to the vendee. It is not, 
therefore, competent in the present case 
for the vendee to claim any such charge 
upon the land if he has failed to show 
that the consideration received by the 
widow from him was not the outcome of 
legal necessity. This point, therefore, 
must go against the appellant. 

I uow’ turn to the more important 
question involved. The learned Add itioni 1 
Divisioual Judge, in holding that the Si le 
of reversionary rights by Nur Ha bib to Said 
Habib is ‘a valid and operative transj.ction, 
has followed the ruling of the Chief Coujt 
of the Punjab published os Gujar v. 
Auliya (i) which lays down that, though 
the sale of reversionary rights to a 
stranger tnay be invalid, one reversiontr 
can legally transfer his rights to ajiothcr 
reversioner. Tue learned Counsel for 
the appellant impv’gns this authority on 
the gronnd that it merely represents an 
unjustifiable *infereixCe drawn from an 
earlier ruling of the Pui j b Cl ief Couit 
published as Tota v. Abdulla Khan (2). 
The whole question has recently been 
discussed by me in considerable detail in 
the Case of Kahal Bhah v. Muhammad Baqa 
(3) a nd in tha t judgment the authorities on 
this question c.re rvrviewed at length. It may 
be taken now as settled lav/ that in those 
Provinces where the Tr msfei of Property 
Act is in fc»rce, section 6 (a) ^ cf the 
Act makes a transfer of a right in 
expectancy, stich as a reversionary right, 


absolutely null and void as barred by 
Statute. This was the view taken by the 
Privy Council. On the other hano, as 
pointed cut in the case of Kahal Shah 
v. Muhammad Baqa (3), the statutory 
application or non-application of section 6 
of theTraisfer of Property Act is vital. 
There are numerous authoiities for the 
viei!v that in Provinces to which this 
Act does not apply, the rule governing 
the transfer of rights in expectancy is an 
equitable and not a statutory rule. In 
other words, as was held by the High 
Court of Lahore in the case of BhagwaH 
V. ChaoU (4)* a transfer of reversicnaiy 
rights made in the form of a sale may 
be valid as an exeentorv contract which 
will take ejTect when a title to the 
property has opened out to the vendor 
both by a rule of equity and by the 
application of section 18 of the Specific 
Relief Act. In some cases, however, in 
the Punjab where the transfer of 
reversionary rights has been held valid, 
an entirely different test has been taken. 
This was notably the case in the ruling 
Tola V, Abdulla Khan (2) referred to above. 
In that case the vendee of reversionary 
rights had claimed to control the 
action of the widow, as transferee 
of the right of control. The learned 
Judges disallowed the vexidee*s claim by 
referring the question to the test of 
custom. They held that it was agaiist 
the custom of the parties for a stranger 
to be engrafted upon the family, and 
that the claim of a vendee of rever- 
sionary rights to control the action of 
a widow was repugnant to such a custom. 
It is argued oy the learned Counsel 
for the appellant that this somewhat 
peculiar method of decidiiig the question 
is responsible for the later ruling, 
Gujar V. Auliya (i). The learred Judges 
there held that, if the transfer of rever- 
sionary rights to a stra' ger was invalid, 
simply because tlis implied the ei graft- 
ing of a strauger upon the family, it 
necessarily followed that the transfer 
by a number of reversioners to one ©f 
themselves was valid, as it did not 


(t) Ind Cm 835; 78 P. R. 19141 184 P. 
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conflict with any principle of Customary 
Law. He, further, points out that in the 
latter case the suit was not one for a 
declaration during the lifetin.e of the 
widow, but one for possession after 
her death, and he would distinguish the 
transfer of the right to sue for posses- 
sion when succession had fallen in from 
the right to control the widow by a 
declaration that hsr action was ultra 
vires. He argues that in the former case 
the transfer of reversionary rights is 
one of a right in futuro, and is, there- 
fore, of no binding effect, but that 
in the latter, succession having opened, 
the ' right, if any, has become one in 
Prmenti, I must admit to some extent 
the force of this argument. It seems to 
me somewhat difficult to refer the whole 
question of the operation of a transfer of a 
right in expectancy merely to the test 
of local custom. I have been shown 
nothing to induce me to alter the view 
which I have expressed, in the case of 
Kabul Shah Y, Muhmmcid Baqa (3). It 
appears to me that the true test of 
the operatioii of a sale of reversionary 
rights is that it deals with non-existent 
property, and that it, therefore, creates 
no rights in prasmti, but that, at the 
same time, it establishes against the 
vendor an equity from wliich he cannot 
escape, . and that his vendee might enforce 
that equity against him by the operation 
of section 18, Specific Relief Act, when 
the vendor's title to the property 
matures. lu the present case, therefore, 
I must regard the sale by Nur Habib to 
Said Habib ia 1916 as one by which 
Said Habib is bound and which, if 
succession falls in to him, he will be 
obliged to act upon. 

It remains to consider what effect 
this view has upon the position of 
the present vendee. It may be argued, 
of course, that, if we regard the sale 
of 1916 as conferring no right in prces&nii, 
it cannot affect any thing wldch took 
place in 1921, when the position was 
the same and succession had not opened. 
Possibly, this view is correct so far 
as it goes, but the inference to be 
drawn frdm it can todly assist the 
veiidBe. ^1* is pertotly certain, and for 
this there ia a consehstts of authority. 
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that the consent of a single reversioner 
does not in any way increase the power 
of the widow to make an alienation. 
A sale made by her is in no way vali- 
dated by such consent. Now, it is only 
on the ground of consent by Nur Habib 
that the argument in favour of the vendee 
can really be sustained at all. He can 
hardly contend that Nur Habib was in- 
competent to convey any right in 1916 
to Said Habib and that yet he was 
competent to convey a similar right to 
the vendee in 1921. The theory upon 
which this argument really rests is, that 
Nur Habib will be estopped, when suc- 
cession falls in, from comtesting the 
vendee's title. We are, therefore, deal~ 
ing with a future situation as it wiir 
exist on the death of the widow. If 
the Vendee takes his stand upon that 
situation in which Nur Habib, if sur- 
viving, will be estopped from denying’ 
the sale of 1921, he must also recognize 
that Said Habib will be equally estop- 
ped from denying the sale of 1916. If 
both reversioners survive, there will be 
two cases of estoppel in operation. .1 
fail to understand how it can be assumed 
that the estoppel which arises from a 
later transaction will be in operation 
while that from the earlier will not. 
In other words, the vendee, in my opinion, 
Cannot take advantage of any action 
taken by Nur Habib in his favour 
before the succession lell in. It may be 
admitted that the learned Additional 
Divisional Judge, in holding that the 
transfer of 1916 is valid and in opera- 
tion, may have expressed a view of the 
liw which should preferably have been ex- 
pressed in another manner. I would prefer 
to express it thus. By the transaction of 
1916 Nur Habib deprived himself of the 
r ght to cojtest Said Habib's claim to his 
share in the reversion if it ever accrued 
to him. Having deprived himself of this 
right, he could not again surrender his 
future rights in favour of any other 
person. It appears to me immaterial 
whether we regard Nur Habibs action 
as one of surrender or as one of estoppel, 
la either case if he is bound by 
two different actions ia this respect, it 
must be the prior and not the subsequent 
which binds him. 
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The learned Cbuns^l for tie appellant 
has also laid stress on the fact that the 
property transferred tj the vendee was 
only a hall share and that this was 
the share which would accrue to Niir 
Habib. I cannot accept this argument, 
because it starts from wholly 
wrong premises. There are no such 
things as shares in reversionary rights. 
The right of reversion is a right in 
expectancy in which a mimber of persons 
may have an interest and in which the 
persons interested may be changed from 
time to time. There is no question, 
until succession opens up, of any specific 
shares. The plain tifi is admittedly en- 
titled to a declaration that the aliena- 
tion does not afiect his reversionary 
rights, and the learned Counsel for the 
appellant goes so far as to concede 
that a single reversioner who obtaip a 
decree of this nature, is acting in a 
representative capacity so far at least as 
regards other re\ersioners who have not 
Consented to the sale. He argues, however, 
that he does not in any way represent 
a consenting reversioner. This view is 
not really quite accurate. A declaration 
of this description is representative as 
regards all reversioners, even those who 
have consented so far as regards the 
validity of the alienation. The position 
of the consenting reversioner is not 
that his consent validates the sale, or 
makes the decree inoperative as regards 
the share which eventually m y f^ll 
to him, but simpiy that when that shares 
actually has fallen to him, his consent may 
prevent him by reason of estoppel and by 
reason of the operation of equity under sec- 
tion i8 of the Specific Relief Act from 
refusing to surrender to the vendee an 
interest co-extensive with the property 
which he has obtained on succession 
opening out. The decree holds the sale 
invalid as against reversionary rights, 
although a particular reversioner or his 
heirs may be , estopped from claiming 
any benefit by such decree by reason of 
the r own action. I have already 

pointed out that consent of one rever 
sioner does not in any way validate 
the alienation. He has, again, no right 
in prmenti to confer upon the alienee. 
It must necessarily follow that, no specific 


share is conveyed to the alienee by the 
action of the consenting reversioner. 
The practical result of this view uix- 
doubtedly is, that the plaintiff, by reason 
of the decree now obtained, will be able, 
if surviving, to obtain possession of the 
wi:ole of the property which is tl\e 
subject-matter of this suit. He has 
succeeded in setting aside the sale as 
invalid by reason of the widow hiving 
made it without lawful necessity and 
without the consent of all her reversioners. 
When succession opens, he holds an 
equity against his co-re versicnei , Nur 
Habib, which he can enforce imder 
section i8 of the Sp;icific Relief Act, 
and Nur Habib will have uo title 
against him. No person claiming to derive 
a title from Nur Habib, whether by trans- 
fer or by estoppel, will be able to affect 
that right. 

On the above findings I do not consldei 
it necessary to interfere with the decree 
of the Divisional Court or to overrule 
any finding upon an issue. The result 
of the finding arrived at by the Additional 
Divisional Judge and of the finding upon 
this appeal is the same. I have already 
said that the view taken by the learned 
Additional Divisional Judge is possibly 
not expressed in correct terms. It is, 
nevertheless, a correct finding so far as 
regards its effect on the present suit. 
This appeal is dismissed with cos s. 

Appeal dismissed, 

K. 8. D. & N. H. 


MADRAS HIDH COURT. 

Civit, Suit No. 83 of 1922. 
December 5, 1922. 

Present: — Mr. Justice Coutts -Trotter. 
E. K. MACKr— PLAINTIFF 
versus 

The H ydras and southern 
mahratta railway company, 

LIMITED — Defendants. 
Tort-^Dangeram and m^foteehi pit on Railway 
ptatform^-^Platform not lighted-^ Injuriea caused 
by fall in pit^ Railway Gofnpanyt HdUlity of- 
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The plaintiCE while he was waiting for a train 
on the platform at a Station of the defendant Rail- 
way Company, on a dark night, fell into an unpro- 
tected and unlisted pit on the platform when he 
was endeavouring to use the urinal near it and 
sustained serious personal injuries. None of the 
lights on the platform was lighted. The plaintiff 
who was an active yormg man became a cripple 
for two months and a partial cripple for many 
months more. In a suit for damages against 
the defendant Company: 

Held, that the Company were guilty of negligence 
in keeping the platform in total darkness and 
in keeping a dangerous place unprotected and 
were, therefore, liable in damages. 

Mr. Nugent Gran., instructed by Messrs. 
KingdJi^ Patridge, ioT the Plaintifi. 

Mr. Vere Mocketi, instructed by Messrs. 
Bright Ui; ell and Morseby, for the Defend- 
ants. 

JUDGMENT. — This is an action by Mr. 
Edmund Elmar Mack, a Member of the 
Indian Civil Service, against the Madras 
and Southern Mahratta Railway Co., 
I/td., for damages for personal injury 
sustained by him on the early morning 
of the 30th August 1921 and alleged 
to be due to the negligence of the 
defendant Railway Company in keeping 
an unprotected and unlighted pit on 
the platform of Nellore Station. At 
that time Mr. Mack was stationed at 
Nellore and had been instructed to 
join a survey party at Bellary. On the 
night of the 29tii August he dined at 
the house of Mr. Bateman, Deputy 

Director of Survey, at Nellore, and the 
party consisted of Mr. Bateman and 
Mrs. Bateman, Miss Baxely, Mr. Eewis, 
District Superintendent of Police, Mr. 
Ramamuithi, the Acting Collector, and 
the plaintitf. The trian by which the 
plaintiff was to go to Madras cn route 
for Bellary w^ due to arrive at 2-15 
A. M. and depart 8 minutes later. At 
about 1-30 Mr. Eewis, the plaintiff and 
the two ladies left in a jutka to go to the 
Station, the plaintiff to catch .the train 
and the others to see him off, ajid they 
arrived at the station a few minutes 
after 2 o’clodk. When they arii\ed vt 
the Station, the ladies sta^'ed beloW, and 
the plaintiff and Mr. ievvis went up- 
stairs to the platform. The plaintiff's 
luggage was on the platform in charge of 
a Servant, anv. it seems probable that Ihe 
servaut had a humcane-lantern with 


him. If he Had, I think it is quite cleaj 
that its light afforded no asSiStauce t< 
the plaintiff in the events which followed 
The account that the plaintiff has t giver 
ill the box is, that he wanted lo relieve 
himself, and that he had an idea tha1 
some.where at the north* end of the plat 
form there was a gentleman's urinal 
He says that he had noticed it befor< 
when he had been on the platform bal 
had never gone into it but had a genera: 
idea where it was situated. He says that 
all the^ lamps on the platform v»^er< 
extinguished and that it was in complete 
darkness. When he got where he thought 
the urinal was he left Mr. Lewis and walked 
towards it, and tlien he says that his foot 
struck the parapet of the urinal, that he 
put his left foot on the parapet which at 
this point was about a foot high or a little 
more, then he felt aoout with his right 
foot for step or something to lead him 
down to it, and that he then fell vertically 
and landed on his right foot. He fell, as 
we know from the photographs and plfns, 
a sheer drop of 6 feet. He WaS unable 
to use his right foot and called out to 
Mr. Lewis after hobbling up the stairs 
v/hich he found on his left-hand side. 
Mr. Lewis came towards the sound of 
his *voice and he helped him along the 
platform till they got a chair for him in 
which he sat until the train came iif 
rather more than two hours late. Mr. 
lycwis entirely coTioborates the plaintiff s 
evidence. He says that the plaintiff said 
to him when he got to the platform that he 
wanted to make water and that he walked 
towards the back wall of the platform 
on which Mr. Lewis sa>s there were no 
lights. He goes on to say that the 
plaintiff seemed to get up on something 
and that he saw his figure dimly silhontted 
against the wall w'lich he was facing and 
then suddenly disappear from view. Mr. 
Lewis says that he called out, "Mack 
where are you and walked towards the 
place where he saw him disappear , that 
he found the plaintiff hopping up the 
stairs on one foot and that then by 
lending his shoulder to lean on he helped 
him down the platform still hopping on 
one foot to somewhere near the Waiting 
Room where he got a chair for him and 
placed him on it, Mr* Lewis is as 
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pos tive as the plaintiS that nore of the 
lignts 01 the platform were lighted, and 
adds that there was no moon and that 
he was only able dimly to see the 
plaiit ff’s figure by a little star light. 
These two gentlemen are the only people 
who can spsak as to what actually 
happened, and on their evidence and the 
known facts as to the state ol the plit- 
form as revealed by the drawings and 
pUns, I have to determine whethei a 
prima fade case of liability has been 
made out. I have no doubt whatever 
from the photographs and, above all, from 
the drawing put in evidence by the 
Railway Company that this latrine was 
a most dangerous place, and ought either 
to have been protected by a wail at 
least 3 or 4 feet high or ought to have 
been lighted by lamp No. 7 on the platform 
which stands in front of it. It is useless 
to spend words on such a subject. The 
sketch speaks for itself. 

I now turn to the written statement, 
and on the question of liability as 
distinguished from the question of the 
a nount of liability, it appears to raise the 
follow ng contentions. Paragraph 3 appears 
to suggest thit it was the ^ duty of the 
plaintiff or any other passengers to be- 
take themselves to the Waiting Room 
forthwith a id there remain Uatil the train 
by waich they were tr.tvelliug should 
Come ia, however late, and that to v/nik 
up the platform in its unlighted state 
affords good ground for a plea of con- 
tributory negligence — which bas been set 
up in this case. Paragraph 6 suggests 
that the plaintiff was imprudent arid 
cureless in finding himself in the neigh- 
bourhool of the urinal except he were 
attempting to u?e it, and tnat again is 
alleged as contributory negligence. I lave 
the plaintiff's evidence, which I believe, 
thit he founi himself there because he 
did desire to uSe it, though it may be 
that at the time they put in this plea 
"the defendant Railway Compauy were 
not aware of this, becansc it is not stated 
in the plaintiff's first letter of complaint 
dated the lytU September that he was 
entieav oaring to enter the urinal. But I 
desite to say that, in my opinion, that 
would afford no defence whatever to this 
action, eVeJx if it wefe a fact. I do not 


think that any Railway Company is en- 
titled to set traps Upon its premises and 
to keep the place in total dnrk. ess and 
take the attitude that passengers who 
are wdting for trains which are late 
walk up and down the platform, when 
waiting for the train, at their own peril. 
The remaining plcas in the written state- 
ment. it I Understand them oirikht, go 
rather to the question of the amount of 
damages than to the question of liai iHty. 

The Railway Company called two wit- 
nesses, Chinnaswamy Naidu, the Station 
Mester, and Raghaviah, tj:e Ticket Col- 
lector. The only material thing they say 
is that lights Nos. 3 and 5 one opposite 
to the third class Waiting Room and one 
opposite to the main station building, 
were alight at the time of the accident. 
The Ticket Collector's evidence is worth- 
less, as he merely says tbat these lights 
were lighted on this night because it was 
the rule generally that they should be 
lighted. The Station Master is obvicuSly 
unworthy of belief, because his evidence 
is that all the 9 lamps on the platform 
should be kept lighted 25 minutes before 
the time when the train is expected, and 
kept alight till its departure and be goOs 
on to say that it was not until 2-30 A.M. 
that he was informed from up the line 
that the train was running late. The 
obvious suggestion is that all the lights 
were on at the time of the accident. That 
is now nooodv's case, and I do not for 
a moment believe it. Further discredit- 
ing, as I do, the evidence of theSe two 
witnesses, I accept the statement of the 
plaintiff and Mr. l^ewis that there was 
no light ou the platform, and I do not 
believe that the defendants' witnesses 
were speaking the truth when they said 
that lights Nos. 3 and 5 were lighted. 
Kven if they were, it seems quite clear 
that they could not have thrown any ap- 
preciable light on the entrance to the 
latrine. 

I now follow the history of the plaintiff. 
He managed to get into the train to 
Madras at about 4-30 A. M., with the help 
of his servant He says he suffered great 
pain during the journey, that when he 
arrived at Madras be was put in a chair 
and wheeled in a trolley to the Waiting 
Room where he remain a all day waiting 
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for liis train to Bellary. He was helped 
into the train to Bellary and arrived 
there on the 31st August. It is quite 
clear that at that time he thought that 
he was suffering from nothing worse than 
a sprained ankle which, however painful, 
would cure itself fairly rapidly and that 
opinion was shared by Dr. Verghese whom 
he saw 2 or 3 days after he arrived at 
Bellary because he found his foot no better. 
Dr. Verghese, as I see, appears to have 
thought, like the plaintiff, that it was 
nothing worse than a severe sprain and 
so he put the foot in Plaster of Paris 
and got the pie intiff crutches from the 
Hospital which be advised him to use. 
The plaintiff went through his survey 
course with the help of hired convey 
ances and the use of crutches when his 
foot got tired, and on the ist December 
he fiaished his course and came back to 
Midras and then he saw Col. Symons. 
Col. Symons examined him on that date 
and found Swellina on outer side of the 
right ankle which gave pain on pressure 
and in his own words was “bony hard.** 
Col. S3dnons at once had him X-rayed, 
and the Skiagraphs were produced btfore 
me. They conclusively show, as Col. 
Symons explained, that there had leen 
a fracture of the small bone of the ankle, 
that the ligaments of the heel had been 
torn and that new bone had been thrown 
ojt from the position of the injury. 
Col. Symons has seen him comparatively 
recently again and finds that the trouble 
caused b'^ the fracture is now over but 
that torn ligaments are not yet completely 
restored to their normal state and that 
he is unable to say when they will be 
Completely restored. 

The plaintiff did not make any claim 
against the Railway Company until the 
17th September from motives which one 
can readily understana. Gentlemen in 
the plaintiff’s position are naturally reluc- 
tant to make claims for injuries which 
they do not anticipate to be serious. 
Until the ist December he was ignorant 
that he had suffered from anything 
worse than a severally sprained ankle, 
and when he wrote in Septemler he only 
claimed on that footing. The letter of 
the 17th September is now complained 
of by the Railway Company as npt 


apprising them of the true facts, gamely j 
thdt the plaintiff was endeavouring tc 
reach the urinal over the parapet ol 
which he fell. The exact w'ords he used 
in his letter are these; “I was walking 
up the platform, the greater part of whicl 
WciS in total darkness, with Mr. E. H. H 
Dewis, Acting District Superintendent oi 
Police, who was seeing me off. I suddenly 
fell six feet sheer over the side of ar 
unprotected latrine which is set in th< 
platform and sustained a badly sprainet 
ankle.*' That letter was acknowledged b) 
the Agent of the Railway on the sStl 
September, and was, I believe, ignorec 
until Mr. Mack reiterated his claim l>y hii 
letter of the 2nd November. That, in it 
turn, was not acknowledged till the 2 is 
November, when Messrs. Brjghtwell anc 
Morseby wrote a letter to the plalntif 
waich Contained the following remarkabh 
statement: — “You complain that the plat 
form was in darkness, but the Compatn 
is under no obligation to illuminate it 
platform until just prior to the receptioj 
ol trains; those of the public w-ho elect t( 
wander about them do so at their owi 
risk, and it would seem that in the piesen 
case the accident could have been a\oide 
by the exercise of ordinary care." Th 
writers of the letter seem to have ovei 
looked the fact that the train was riiunin; 
two hours late, a matter which perbap 
was within the knowledge of the Railwa; 
servants but was not within the knowledg 
of the plaintiff. 

The plaintiff in this case has put in 
d.iim for Rs. 3,005 of which Rs. 255 wa 
special damages which is not challenged 
I think the claim was a moderate one 
The plaintiff was a young active man wh 
was a cripple for two months and who wa 
a partia 1 cripple for many months mor< 
He says, and I accept it, that he trie 
to go on ^ suipe-shooting in January bu 
bad to give it up and (is) not complete! 
healed yet. I am at a loss to undeistaii 
why the defendant Railway Company heu 
elected to fight this case, either on th 
question of liability or on the question ( 
the quantum of damages. In support. < 
their plea that the plaintiff’s letter < 
the 17th September did not reveal t 
them the real facts, on which they no' 
say that they would have met the claij 
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■wliich the plaintiS ha'l made, in the 
middle of the tried they tendered to the 
plaintiffs legal atlvisers a cheque for 
Rs. 750 the sum which he claimed when 
he w^s in ignorance of the extent ol iiis 
injuries. So transparent a device could 
deceive nobody, and the tender was, in my 
opinion, most properly rejected. 

I need only make a passing allusion to 
the fact that a number of reports from 
the Officials of the Railway vAcrc disclosed 
in the defendant’s affidavit of docu- 
ments and inspection of them was given 
to the plaintiff’s vSoucitors. TiiC affidavit 
having been signed b}^ the Agent of the 
Railway, I cnterlnin no doubt that though 
they are doubtless privileged document*? 
the privilege was thereby completely 
waived. The docame its are d miaging to 
the Railway Company but T desire to say 
that, in the conclusion to which I have 
ceme, Iplace no reliance on them wh-^t- 
ever. I nra acting on the evidence of 
Mr. Mack and Mr. Eewis which I do not 
consider to have been shaken in the 
slightest degree. 

I think tnat the whole history of this 
case discloses a lamentable failure on tne 
pirt of the Railway Company to realise 
the nature and extent of their obligations 
to the travelling public, and though only 
a small sum of money is at stake I trast 
that the result of this case may tend to 
bring home to the Railway Officials some 
increased realisation of those obligations. 

There will be a decree for the pi lintiff 
for the amount claimed with costs. Tie 
fee of the expert witness will be fixed at 
Rs. 150, 


V, N. V. Suit d'fcreed. 


Imi 

ALLAHABAD HIQH COURT. 

Appucaxion in Second Appeai. Nt). 

OF 1923, 

July 9, 1923. 

Present.'^Mr, Justice Daniels. 

Musammat HAHTAB KUER — 
Dependant—Appeleant 
versus 

Musamm it BIRHMO and others— 
Peaintifi'S — Respondents. 

Limitation Act {IX of 1908), s. s — Appecd 
filed beyond time, admission of — Negligence of 
appellants agent or of Pleader's clerk, whether 
*sufiir.ient cause.' 

Negligence of an appellant’** agent or of his 
Pleader's clerk is not 'sufficient cause’ within the 
meaning of section 5 of the Limitation Act for the 
admis.sion of an appeal filed beyond Hmitatioxi. 

Budhu V. Dewan, 28 Ind. Ca.s. 265; 37 A. 2671 
13 A. L- J. 286 and Sarat Chancier Bose v. Saras- 
wati Debt, 34 C. 216: 5 C. I,. J. ^80, relied upon. 

Rustomji's Limitation Act (3td Edition) p. 43, 
referred to. 

Second appeal from a decree of the 
District Ju( ge. Meerut, dated the 28th 
March 1923. 

Mr. iV. C. Vahh, for the Appellant. 

JUDGMENT. — This is an application 
for admission, under section 5 of the 
1 /iuaitation Act, of an appeal which was 
filed on the 6th July, three days beyond 
time. As the reasons given by the 
defendant appeared to me, on the face 
of them, insufficient, I have heard 
appellant’s Counsel in support of the 
application. ,He has failed to satisfy me 
that the application shoula be allow'ed. 

The appeal was decided m the Court 
below on the 28th March. About six 
weeks later, according to the facts stated 
in the affidavit, the appellant’s agent 
went to a Pleader’s cleik and deposited 
Rs. 6 with him to obtain copies. He 
does not say that he gave any 
instructions to the Pleader himself. A 
week later, the Subordinate Court closed 
for thirty days for the vacation. The 
copies were not applied for till 27th 
June, a week after the Courts re-opened, 
and were obtained on July 3. Even ' 
then the copy of the judgment of the 
Trial Court was not applied for and this 
was obtained between July* 3 and July 5. 

This is not a case of an appeal being 
filed too late or in the wrong Court 
owing to a hona fide mistake of law or 
to wrong advice given by a Pleaders 
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It is a case of gross negligence on the 
put of the pi till tiff’s agent and of the 
Pleader's clerk whom iht* latter employed 
to get the copies tor him. A Pleader’s 
clerk in this country is not a person to 
whom obt lining of copies could fce safely 
left without any supervision. The 
plaintiff, through her agent, appears to 
have taken no steps to find out 
whether the copies had been obtained 
until almost the very day that limitation 
would in the ordinary course expire. 
Even if the negligence was that o* the 
Pleader himself, it would make no 
difference. As Mr. Ruslomji says on 
pige43 of bis Limitation Act of 1922 
(3rd Edition) ''Negligence of Couni-el or 
^licitor stands on the same footing as 
that of any other person and negligence 
by him is not sufficient cause. ” A 
somewhat similar cise to the present is 
that of Budhu v. Deitan (i) decided iu 
Letters Patent Appeal. There a fee and 
some papers were left with a Legal 
practitioner in order to file an apjeai. 
He failed to file it and returned the 
papers to the client after the period of 
limitation had expired. It was held that 
this was not a sufficient ground for 
admitti. g the appeal beyond time under 
section 5. Even the case on which tie 
appellant chiefly relies Sarat C hander 
BostY.SaraswaHDehi (2) is really against 
him. The words on wticb he relies are 
that the exi)ressioii ‘‘sufficient cause’^ 
should receive a liberal construction when 
no negligence or inaction or want of 
Iona fides is imputable to the appellant. 

In my opinion the ground alleged for 
admitting the appeal beyond time in 
this cise is inadequate, and I, therefore, 
reject the appe ;1 as time -barred. 

M. A. A. & N. H. Appeal rejected. 


[I) 28 Ind. Cas. 2651 37 A. 267; 13 A, li. J. 283. 
l2)34C.ai6j5C.t. J.380. 


CALCUTTA mm COUBT. 

Appeai. from Originai, decree No. Iio 

OF 1919. 

June 9, 1922. 

Just ice Sir N. E. Chatterjea, 
Kt ., and Mr. Justice Pearson. 

RAJANI KANTA ROY and OTHERS 
— D EPENDANTS— APPEEIiANTS 
versus 

Raja JYOTI PROSAD SINGH DEO— 

PlvAIMTIFF AND OTHERS— DEFENDANTS 

— Respondents. 

Civil Procedure Code i^Act V of 1908), O. 
XXI J, rr, 4, 10 — Application for substitution, 
whether can he made in appeal^ Assignment of 
interest pending suit — Limitation for substitution 
application. 

An application under O. XXII, r. 10 of the 
Civil Procedure Code can be made on appeal, 
h). 256, col. I.] 

Three months’ limitation prescribed for bring- 
ing on the record the legal representatives of a 
deceased party does not apply to a case of assign- 
ment or devolution of mterest pending the 
suit. [p. 256, col. I.] 

Appeal against a decree of the Subor- 
dinate Judge, Second Court, Burdwan, 
dated the 19th of December 1918. 

Babus Dwarka Nath Chakravarty and 
Bankim Chundra Mnkherjee^iot the Appel- 

hlJltS. 

Dr. Dwarka Nath Mitter, Babus Karuna^ 
moy Ghose, Sukhomoy Chatter jee and 
Krishna Chaitanya Ghose^ for the Respond- 
ents. 

BabnShib Chandra Palit, for the Deputy 
Registrar. 

JUDGMENT. — This appeal is against the 
final decree in a suit for partition of a 
Mouza. called Ismail. 

There is a preliminary objection to 
the hearing of the appeal on the ground 
that the defendant No. 2, Rakhal, died 
and no substitution was made within 
time; that another defendant No. 41, 
Sibani Debya, also died and no substitu- 
tion was made in time, and that the 
suit being one for partition the appeal 
cannot proceed. 

Rakhal died on the 24th May 1920. 
The application for substitution of hfe 
heirs was made on the 5th February 
1921 and substitution was ordered to be 
made subject to objection at the heat' 
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It appears that Rakhars interest was 
sold away in execution of a decree in 
1918. On Rakhal’s death, therefore, the 
interest was not in his heirs but de- 
volved on a third party. It was re-pur- 
chased on the 23rd January 1921 by 
his heirs and they were brought on the 
record on the 5th May 1921 subject to 
objection at the hearing. The appellant 
was not bound to recognise the purchaser 
and could have proceeded against the 
heirs of the deceased; but there was a 
devolution of interest of Rakhal, and 
before the appeal came on for hearing 
the persons on whom the interest devolved 
were made parties to the case. Three 
months' limitation does not apply to^ a 
case of assignment or devolution of in- 
terest pending the suit. 

It is contended for the respondents 
that the application, even if tieated as 
one under O XXII, r. ro, not having 
been made in the Court below in the 
suit cannot be made in this Court and 
that, as a matter of fact, the application 
was not under that rule but for 
substitution of the heirs of tl e deceas- 
ed. 

So far as the first point is concerned, 
it has been held by a Division Bench 
of this Court. (Civil Rules Nos, S-1^7 
and of 1920 disposed of on the 

II th March 1921) that the application 
can be made on appeal. 

With regard to the second contention 
there is no doubt that the application 
was not under Q. XXII, r. 10. But the 
application can be allowed to be amended 
and, having regard to r.ll the circum- 
stances, we were not inclined to dismiss 
the case on such a ground when ^.11 
the parties are before the Court, r.nd 
the application for substitution may be 
allowed to be amended. As for Sibani, 
her heirs are already on the record and 
it is only necessary to have a note m de 
on the record that her interest survives 
to those respondents. 

The appellant is accordingly allowed to 
amend the application dated 5th May 
1921 by adding a prayer under O- XXII, 
r. ic, and we direct that the persons 
mentioned in the application be added as 
respondents in supexsesvsion of the order 
for substitution passed on the 5th May 


1921. We also direct that a note be made 
in tiiC record that the interest of the 
deceased Sibani survives against the 
defendant No. 37. 

The appellant, however, must pay the 
costs of this application for amendment, 
five gold mohurs, to the respondents 011 
or before the 12th July in this Court. 
The plaintiff -respondent will be entitled 
to withdraw the sc id amount if it is 
de])osited in this Court. If tl c said costs 
are not paid within the time aforesaid 
this appeal will stana dismissed v/iih 
costs. 

This disposes of the preliminary 
objection. 

The first contention raised in this 
appeal is, that a number of defendants 
died while the suit was pending in tlie 
Court below and their heirs were not 
substituted. 

It appears that some of these deaths 
took place before the case came on for 
hearing. It also appears that certain 
minors were represented by the Deputy 
Registrar vvhen the case came up to this 
Court in Appeal No. 197 of 1910. When 
the case went back on remand no guardian 
ad litem was appointed for them in the 
Court below and the decree bears the 
name of Mr. Joyce as their guardian ad 
litem. Those of them who have attained 
majority after the decree of the lower 
Court have (along with others) referred 
this appeal and two of tlem are still 
minors and are respondents represented 
by the present Deputy Registrar in this 
appeal. It is accordingly contended tl at 
tlic partition proceedin?:s and the decree 
arebadc.s there was no substitution of 
the heirs of the deceased and the minors 
were not properly represented. 

The Court below observed "‘There is 
nothing to show that any of the defend- 
ants died tefore the Commissioner did 
the survey work and the khanapuH 
work.'" But if the partition affects 15 
annas co-sharers, a question which we will 
deal with presently, the decree for partition 
should not have been made in the 
absence of the legal representatives of the 
deceased defendants and without the 
minors being properly represented. 

But it was not only the plaintiff but 
the Court below also seem tg have been 
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ttader the impression that substitution of 
the heirs was not necessary as no death 
appeared to have taken place before the 
survey and khampuri works were finished. 
The fact of the death of the defendants 
does not appear to have been brought to 
the notice of the Court below except the 
death of one of them incidentally in an 
application filed on the 7th September 
1908 objecting to the Commissioner’s 
proceedings, and it does not appear that 
the plaintiff had any knowledge of these 
deaths. All the heirs of the deceased 
detendants have now been made parties 
to the appeal and all persons interested 
in the property are before the Court. In 
these circumstances, we think that the 
suit should not be dismissed on the 
ground that the heirs were not substiti ted. 

It is unnecessary to make any firther 
order for substitutiyn seeing that all the 
heirs have already been substituted and 
all the necessary parties ere let ore the 
Court. 

The second contention is that there 
should have been a part tion of the Mouza 
among all the co-sharers and not merely 
of the plaintiff’s one-anna share. It is 
urged that the judgment of the High 
Court, d^ted the 25th August 1915, must 
be given effect to only so far as the 
share of the plamtiff is coi cerned, but 
that it did not prevent a pnrtibon of the 
shares of the other co-sLarers nor prevent 
a determination of the other issues in the 
suit. 

It appears that the plaintiff purchased 
one -anna share of one Ramanuj and 
Blokeshi in Mouzah Ismail and a certain 
share in Barathol and asked for a parti- 
tion of those shares. The Court below 
originally dismissed the claim for par- 
tition of Ism iil on the ground that the 
share of Ramanuj had previously passed 
to one DaneSh who preferred a claim 
to 2 annas 4 gundas share which bad 
been attached by th^ plaiutiff*s ancestor 
and the claim was allowed. This share 
subsequently passed by successive transfers 
to Jogendra, the son of Ramanuj, and 
that, therdore, Ramauuj had no share in 
Ismail which could pass to the plaintiff 
undear Ms purchase, and the Court merely 
deduted the plaiuldff 'a light to ^ipznias 
tf 


share in Barathol which was let out in 
fnokarari^ 

On appeal to this Court (R. A. . No. 
197 of 1910) it was held that Ramtknuj 
had other shares wMch he obtained 
from another branch of the family, suffi- 
cient to meet the claim of the plaintiE. 
This Court directed that **there must be 
a partition by metes and bounds of 
Ismail, it being declared that the plaint- 
iff is entitled to the one- anna share he 
claims in Ismail and two-annas five gan- 
dis in Barathole.” After this decision, the 
other issues raised in the case cannot be 
gone into, nor can the shares of other 
CO sharers be partitioned as those shares 
were not defined by the High Court, and 
the H gh Court did not direct the lower 
Court to determine those shares. It is no 
doubt hard that the co-sharers should not 
have their shares parti tioned in this suit 
for partition but they did not ask the 
Hi^h Court for such an order. They did 
not do so probably because most of the 
lands were in the separate possession of 
each co-sharer. However that may be, 
having regard to the decision in R. A. 
No. 197 of 1910, the other issues cannot 
begone into, nor can the shares of other 
co-sharers be partitioned. The decree 
p .ssed m that appeal must be taken to 
be the preliminary decree which fs to be 
wo ked oat. Tiiis contention, therefore, 
must be overruled. 

The third contention relates to the 
allotment of the lands of Mouzah Ismail 
to the plaintiff. It is strongly pressed 
before us that the partition has serioudy 
prejudiced the defendant No. 37, Jogendra. 

There are 158 highas of khas kmaH 
lands. The plaintiff purchased only one- 
anna share oi Ramanuj, and 2 annas 4 
gandas share is alleged to have been 
acquired by his son Jogendra. The Com- 
missioner classified the lands under various 
classes. There are, as stated above, 138 
highas of kltas kimli lands but Ramanuj 
alone was recorded as the owner of 12 
highas 9 ooUac and nothing was recorded 
in the name df Jogendra. The total area 
of khas danga land is 115 highas. The 
plaintiff under Ms one anna share would 
be entitled to about 7 highas and Ramanuj 
was recorded as btiug in possesilon of 8 
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bi^has 8 Cottas, nothing being recorded in 
then. me ol Jogendra. 

It is contended that Jogendra’s share 
was more than the share of Ramanuj; that 
a proport onate quantity of land should 
have becm* left for him, and that the whole 
of the lands should not have been given 
to the plaintiff. 

It appears that Jogendra, cn the 7th 
. September 1918, put in a petition to the 
Court below in which he complained ns fol- 
Ipws; “The Commissioner iuvStead oi diyiding 
and partitioning into shaits accoroii.g to 
the classification of lands is allotting the 
lands and jarms in the rightful posses- 
sion of this defendant to the share of 
the plaintiff separately. He is not 
listening to aay objections and is not 
admitting any doci.ments ai.d is express- 
ing the Opinion that ;.e is not finding 
any land in the rightful possession of 
this defendant in tl.e said Mouzah. This 
defendant hi.s got 3 annas 4 gandas 
moharari interest f.nd 3 annas 4 gandas 
lakharaj inteiest in the said Moutah, and 
there are many lands in t^has possession 
and there is Mouzah, Chak Aral, at a 
permanently fixed rent. The plaintjff 
has been admitting the said rights in 
the possession of the defendants over and 
over again. But the Commissioner, without 
noticing that and by dividing the lanos 
in the rightful possession ol the defend- 
ant is about to allot them to the share 
of the plaintiff. On representing it to 
the Commissioner, he said that he woulo 
make the division accordidg to the 
convenience of all the parties and for 
that reason he asked all the parties to 
be present. The Pleader for this defenoant 
having appeared before the Commissioner 
fn accordance herewi th, he said th? t 
the other parties had not been attending 
and so be would do as he pleased, and 
would refuse to tske any documents on 
behalf of this defendant. This defcnc, nt 
would be greatly prejudiced h} tliJ t. ly 
classifying all the lands of the Mtuzah 
. and by delineating the plaintiff s fhare 
at One detote es^tremitj , the convenienct 
of all parties Would be met rnd justice 
would be done.'' 

The Court directed the Commissi cut r 
to be infoimea of petition. 


and the litter reported as follows: — 
“ During khampafi work T could not 
ascertain which lands are in possession 
of Rama.iuj and which are in posses- 
sion of Jogendra rain Roy ; nor 
did they^ point out those lands to rne' 
at that time. So far as I could ascertain 
from local inquiry I recorded the lands 
ill possession of defendant, Romanuj Roy. 
Atid as plaintiff purchased the share of 
Rammuj Roy, I think, plaintiff should 
be given la. ids in possessi^^n of Ramanuj 
Roy as far possible and on that 
principle I Lave allotted the lands to 
plaintiff's share." 

The Court by its order^ dated 9th 
September 1918, held that, under the 
circumstances, no ..ction could te taken 
in respect of Jogendi a 's application. 

It is contended that an inquiry should 
have been made into ti^e allegations 
again ; the C^mmissi' ner, and that the 
m I'CT .houlu not have 1>een disposed 
of in the manner it has been doue. 

In the absence of any enquiry on the 
point we arc not in a position to deter- 
mine the merits of the applies tiun of 
Jogendra. But he does not appear to 
have acted promptly, as the apl licutJon 
was made after the Commissioner had 
finished the field work. At the same 
time, it dots appear that, although 
Jogendra has a share, no land has been 
recorded in his name. "We think, therefore, 
that Jogendra has been prejudiced. 

The Commissioner appears to have 
given notice to the co-sharers by post 
as well as by beat of drum several 
times. The Commissioner says that ordy 
some of them appeared before him 
occasionally. But there were certain 
minors ; they were not properly represented 
in the Court below and their interests 
do not appear to have been properly 
looked after in the partition j roceedings 
as the Commissioner himself say s that 
only some of the defendants attended 
and that not regularly. In his report 
of the 19th September 1918 he says:— 
have allotted the plaintiff s one- 
anna share mostly from the lands in 
possession of defendant, Ramanuj Roy, 
whose share the plaintiffs purchased. In 
a few cases I departed from this rule— one 
jn case ef partitioning tanks held in 
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r£“of%.?; irti p.rtSon!*t tys 

first case I found no tank exclusively in ^ Barathol the Cbm- 

khas possession of Ramanuj Roy. So 1 rpnnrted (as 

.,1<,.& ,n. „fe ta-l. .blj ™ ““pjS* Ita HbS? cl tt 

in ftA«s possesion 30intly by all the om IP^ plaintiff should 

co-sharers. I did so because in giving ^ / r 

one entire tank to “f rents'" of%he and neither party 

one-anna share in all the tanks, it fr. aimp 

would be convenient to the cLk Aral the Commis. 

well as to the defen lants to use and as le^a u nrp«;pnt «ttated 

enjo. the tanks. In the second case as siooer says: Ihe f “ 

the patU danga lands in po^ession of it * ^61 of Mouzah Ismal but 

the teaants under Ramanuj Roy did not P”*j^ f Map shows that it 

meet the demands of the plaintid, so I tue «.even e ^ did 

allotted to plaintiff the small portion of is a part of Ismml Detoidaute mu 

khas path lands in possession of R.manuj not P'’®^“^®. sei^arate Moutah 

waich was left after giving the plaintiff show that it I 

his share of the saL d.iss. But this So I coffin not Jeav. aside. But 1 

even did not make uj) the deficiency. ® ‘ 1,0 vp oartitioned these 

So 1 had to take a portion of the ejtnali fn this Cia an .1 Chak be 

lend ‘“'rrif'SSc.r.i S.S S 


allot the 
share." 


to the plaintiff’s 


not a part ot Ismail, tnis portion of 
tne work may he left aside 


The tank and the pxtit danga lands without partition of the 

bsing joint, the allotments certainly ^’est of the Mou ah. 


affected t .e luinjis. 

The suit was instituted iu 1907 about 
15 years ago and a large sum has been 
spent in the partition proceedings, and 
although under the circumstances we are 
reluctant to rernand the C-ise, we think 
that the minors as well as Jogen Ira have 
been prejudiced though Jogendra himself 
is partly responsible for it. Having regard 
to tae fact that the minors h.ve not 
been proierl>' represented, that the 
partition affects their interests and that 
the heirs of the deceased were not 
brought on the record before t:ie decree, 
we think than the final decree should be 
set aside. 

The khanapuyi of the class fied 
lands made by the Comuissioner will 
stand. Bit the Commissioner will pro- 
ceed to record the Lnds in the possession 
of Ramanuj and Jogeodra separately in 
the presence of all the defend ints after 
giving notice to them and. then proceed 
tJo allot lands in one anna share of 
tfie pliihtiff. Tnerewill also be a parti- 
tion of the tanks and p(Uii danga lands 
in the plaintiff's one-anna share in 
the presence of all the defendants. To 
this extent only the proceedings of the 


It is contended on behalf of the 
appellant that Mouzah Ismail is held 
under the Raja of Rachait, whereas in 
t ie petition of claim made by Ramesh 
Chandra Muklierjee on the 24th April 
1896 in Bxecutioii Case No. 293 of 1890 
in which the ancestor of the plaintiff was 
the decree-holder and Ramanuj and Ram 
Gopal were the judgment-debtors, it was 
asserted that Chak Aral was held under 
oie Priya Stkhi Debi and that it was 
released from attachment. Now, ^ if this 
assertion is true (we cannot decide that 
point here) pyima fa$ie it would tot 
torm pirt of Mouzah Ismail. This 
qaestiou does not appear to have l^en 
gone into fuUy by the Court below. 
Tie learned vSubordinate Judge merely 
says tint Aral Chak being within 
Mouzah Ismail is liable to partition." 

We accordingly airect the Court below 
to go into this question and if that 
Court finds that Chak Aral is not a part 
and parcel of Mouzah .Ismail then* it 
will be excluded from p^ition. -Iff 
on the other h?nd, it tods that; it la 
part and parcel of Moumk Jsipail 
as purchased by the plaiatifi,: thenHW 
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must be partitioned along 'vith tbe 
Mouxah, 

Tile Court will decide this question 
of Chak Aral before the Commissioner 
is directed to niuke fresh allotments. 

The final d*cree of the Court below 
is accordingly set aside ana the case 
sent back to that Couit in order that 
fresh partition may be made as direct- 
ed above and the case then disposed 
of according to law. 

The a’.'pellant must put in the costs 
of the fresh partition within the time 
to be fixed by the Court below, failing 
which, the partition already effected wifi 
stand. 

So far as the costs of Chak Aral are 
concerned, we assess the hearing fee at 
three gold mohurs which will abide the 
result, and as regards the rest of the 
lands, we assess the hearing fee at 
Rs. loo. 

The plaintiff-respondent must pay the 
costs of this appeal to the appellant. 

As the case has been pending for a 
very long time, we trust that the Court 
below will take it up at an early date. 

K. s. D. 

Decree set aside. 


MADRAS HIGH COURT. 

Civiw Revision Petition No. 168 of 1922. 
March 23, 1923. 

Present Justice Sir Fiancis Oldfield, RT., 
and Mr. Justice Devadoss. 

A. R. NARAYANA lYKR and another 
— PEAINT lfFS— P eTITIOKERS 
versus 

The south INDIAN R All, WAY Co., 
UTD., BY THEixi Agent in India, 
SOUTH INDIAN RAIWAY Co., Dtd., 
TRICHIN 0 P 0 I,Y AND 
. ANOTHER-— DBEENDANIS- RESPONLENTS. 

RaUmaft Act {IX 0/1890), s. Note 

i^ Fem M^^Sutt ferAmmges fof loss-^Burden 

Waext ipods ife coiasi^ed by a Railway Com- 
yjiiltf unott a Risk Note In Form H and are loat or 
'laai^Eed in transit, the onus is on the 


olaiming compensation to prove that the loss or 
damage was occasioned by any act or neglect oi 
the Company or its servants. 

The incidence of such burden of proof is in no 
way affected by section 76 of the Railways Act. 

Smith Limited v. Great Western Railway* 
(1922) I A. C. 178; 91 E. J. K. B, 423127 
Com. Cas. 247; 38 T. E* R. 359, East Indian 
Railway Company v. Nathmal Behari Lai, 39 
Ind. Cas. 130J39A. 418) 15 A, E. J. East 

Indian RaUway Company v. Nilkanta Roy. 22 
Ind. Cas. 6701 41 C. 576; 19 C. W. N. 951 19 C. E* 
J. 142, followed. 

Ghelabhai Punsi v. East Indian Raliwaiy 
Company, 63 Ind. Cas. 241; 45 B. 1201J 23 
Bom. E. R* 225, Curran v. Midland Great Western 
RaUway Company, of Ireland, (1896) 2 Ir. R. 1831 
2 Ir. E. R. 739, not followed. 

Madras and Southern Maharatta Railway Com- 
pany v. MeUtai Subha Rao, 55 Ind, Cas. 754J 43 M. 
617; (i92o)M. W. N. 198J II E. W, 358; 38 M. 
E. J. 360 } 28 M, E. T. 49, referred to. 

Petitioli, mider section 25 cf Act IX of 
1887, praying the High Court to revise 
the deciee of the Court of the Subor- 
dinate Judge, Sjiith Malabar, at Calicut, 
in Small Cause Suit No. 244 of 1921. 

Mr. A. V, K. Krishm Menon, lor the 
Petitioners. 

Messrs. Brighiwell and Morsehy, for the 
Respondents. 

JUDGMENT. — Two questions have been 
raised on this petition. First, whetlier the 
burden of proof is on the consignee or 
the consignor under the Risk Note, Form 
H; second, whether the incidence of the 
burden of proof is affected by section 76 
of the Indian Railways Act. 

We deal first with section 76. We have 
not been shown any case in which there 
is a special contract or Risk Note in ques- 
tion and in which section 76 has been 
applied. Reference has been made to 
Nanku Ram v. Indian Midland 
Railway Company (i) and Besham Patter 
V. A. 8, Moss (2), But it is not dear 
‘ that in either of these cases there was any 
Risk Note or was anything on which it 
^oould be said that a question of the effect 
of a special contract apart from the 
ordinary law was raised. 

Turning to tne incidence of the burden 
of proof, we find that in such a case as 
the present authority seems to be clearly 

(0 22 A. 3611A, W. N. (1900) ini9 lad» U«c. 

s.) 1274. 

PI t7 4451 6 lad. Dec* (n. 308. 
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against the petitioners. Ghelahhai Punsi 
V. Easi Indian Railway Company (3), 
relied on by and referred ta in the lower 
Court's judgment is open to question, 
because it is founded very largely on the 
decision in Curran v. Midland Great 
Western Railway Company of Ireland (4), 
and that decision has been reg-'.rJed with 
suspicion in the recent case. Smith 
Lid., V, Great Western Railway (5). 
More particularly the former can, 
In our opinion, be distinguished in any 
event from the present case on the 
ground on which Itoid Buckraaster was 
disposed to distinguish it from the case 
before the House of I^ords with reference 
to the nature of the property in question. 
The bags of rice lost by tbe plaintiffs 
before us more closely resemble the boots 
referred to in the English case than the 
pigs referred to in the Irish. The form 
of contract in question in the case before 
the House of Eords was, if anything, 
however, worded more adversely to the 
Railway Company than the Form now 
under discussion, and yet the conclusion 
was clear that the burden ol proof was 
entirely on the plaintiff. A similar conclu- 
sion had been reach ea in Inc ia in East 
Indian Railway Company v. NathmalBehari 
Lai (6), EdSt Indian Ruilitay Company 
V. Nilkania Roy (7) which no doubt has 
been disse-ited from by this High Court 
in Madras and Southern Mahai aila Rail- 
way Company v. Maitai Subba Ra:> (^'), 
but only 0*1 another point not now under 
consideration. In accordance with those 
authorities we decide for the defendants 
and dismiss the revision petition with 
costs. 

V N. V. Petition dismissed, 

(3) 63 Ind. Cas. ajij 45 B. 1201; 23 Bern. b. R. 

225. 

(4) (1896) 2 Ir R. 183; 2 Ir. I*. R. 739- 

(5) (1922) I A. C. 178J 91 L. J. K. B. 423J 27 
Com, Cas. 247} 38 T. I,. R. 359. 

(6) 39 Ind. Cas. 130* 39 A. 4181 Is A. b. J. 321. 

(7) 22 lad. Cas. 679; 4r C. 576; 19 C. W. N. 95; 
19 C. b. J. 14*- 

(8) 55 Ittd Cas. 754J 43 617} (1920) M. W. N. 

1981 II b. W. 358; 38 M. b. 1 . 3601 28 M. b* 'T* 49. 


a6i 


LAHORE HIOH COURT. 

Second Civn, Appeae No. 1451 op 1922, 
March 12, 1923. 

Presente — Mr. Justice Moti Sugar. 

KAPURA — Plaintiff— A pFEi,r,ANT 
versus 

HARi:>IT SINGH— Defendant— 
Respondent. 

specific Relief Act (/ of 1877), s. 41 — Sale 
by minor — Suit to avoid sale — Restoration of bene- 
fit — Power of Court. 

Courts of J ustice in India in the exercise of their 
mixed jurisdiction as Courts of Equity and Law 
are always at liberty to pass a conditional decree 
upon equitable principles to suit the exigencies 
of each particular case. [p. 262, cols, i & 2.1 
Amir Aliy. Iqbal AH, 61 Ind. Cas. 312 at p. 
31 4; 24 O. C. 22; 8 O. b. J • 287, relied on. 

In a suit for the recovery of property alleged 
to have been alienated by the plaintiff during 
his minority, on the ground that the alienation 
was void owing to his minority, it is open to the 
Court to make a decree in favour of the plaintiff 
conditional on his restoring, under section 41 
of the Specific Relief Act, to the alienee the benefit 
which he had received as consideration for the 
alienation, [p. 262, col. i.] 

Balak Ram v. Dadu, 7 Ind. Cas. loooj 76 P. 
R. 1910; 112 P. W. R. 1910; 98 P. b. R. 1910, 
followed. 

vSecond appeal from the decree of the 
District Judge, Ludhiana, dated the 14th 
February 1922, reversing that of the Sub- 
ord nate Judge, First Class, Ludhiana, dated 
the 7th November 192T. 

Mr. Bishen Narain, for the Appellant. 
Mr, Ananl Ram, for the Respondent. 

JUDGEMENT. — On the loth November 
1919 Kapura, plaintiff, sold 18 bighas 19 
hiswas 2 biswansis of land at Mauza Khir- 
nih, in the Samrala Tahsil ol the Ludhiana 
District, to the defendant, Hardit Singh, 
for Rs. 1,320, shortly after the sale he 
brought this suit for a declaration 
that the sale deed in question was void 
inasmuch as he was a minor at the time of 
its execution, and that it had been obtain- 
ed by fraud by the defendant. He also 
alleged that the sale was without consider- 
ation. The defendant denied the claim 
and contended that the plaintiff was a 
major at the time of the execution of the 
sale-deed and that it was for full consider- 
ation. The allegation as to fraud was 
also repudiated, and it was stated that the 
transaction was a perfectly hona fide one. 
The following issues were framed:— 

(i) Did the plaintiff* Kaptlra, represehl^ 
to the defendant that he was oi a§e ? 
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(2) If SO, was he not estopped from plead- 
ing his minority ? 

(3) Did the defendant know that the 
plaintiff was a minor and hence no ques- 
tion of estoppel arose in this case ? 

( 4 ) If the plaintiff was estopped from 
pleading his minority, was he entitled to 
ask for the cancellation of the sale-deed 
for want of consideration or fraud as 
stated in paragraph 2 of the plaint ? 

(5) If so, was the sale-deed for consider- 
ation ? 

(6) What relief was the plaintiff entitled 
to? 

The Trial Court found in favour of the 
defendant on all these issues, and, follow- 
ing Wasinda Ram v. Siia Ram (i), dismiss- 
ed the plaintiff*s suit. The learned Dis- 
trict Judge on appeal held that it had 
not been proved that the plaintiff had 
been guilty of any misrepreeentation as 
to his age, or that the defendant was in 
any way misled by any s ch representa- 
tions. He further foimd that the full 
consideration of Rs, 1,320 had been paid 
by the defendant to the plaintiff and that 
the latter was bo mid in equity to refund 
the purchase -money before he could get 
possession of the land in suit. 

The plaintiff has now come up in second 
appeal to this Court, and the sole question 
for consideration is, whether he can get 
back the property without restoring the 
price. In my opinion he certainly cannot 
do so. There is ample authority for hold- 
ing that in such a case as this the minor 
who seeks- to recover the property must 
restore the benefit. There is a distinc- 
tion between the case of a suit in which the 
creditor is seeking to enforce an agreement 
entered into by a minor, and one in which 
the minor himself as plaintiff seeks the 
assistance of the Court. It has been re- 
peatedly held that in the former case the 
creditor cannot recover but that in the 
latter case it is open to the Court to make 
the relief conditional on the minor restor- 
ing the benefit. In Amir AH v Iqbal 
AH (2) it was laid down that Courts of 
Justice in India ir. the exercise of tiieir 
mixed jurisdiction as Courts of Equity 
and I#aw were always at liberty to 

(i) 59 lad. Cas. 393* % l,, 3891 51 P. W. R. 
Z0ao* 

(aj 01 liid.^CaSr 312 at p, 3141 24 0 . C, 221. 


pass a conditional decree upon equitable 
principles to suit the exigencies of each 
particular case. In the present case it 
w^ould be clearly repugnant to the prin- 
ciples of justice, equity and good con- 
science to allow the plaintiff to recover the 
proj^erty and retain the price as v\el1. 
The case of Balak Ram v. Badu (3) is a 
direct authority oi this Court for the view 
that the minor, wdio seeks to recover 
the property, is bound in e quit 3" to re- 
fund the purchase -money under section 41 
of the Specific Relief Act as a condition 
precedent to obtaining a decree for 
possession. On these authorities I have 
no be^ tation in maintaining the decree 
of the lower Appellate Court. 

The apjH?aI tails and is dismissed w'itli 
Costs. 

z. K. Appeal ii%r, listed. 

(3) 7 Ind. Cas. tooo; 76 P. R. 1910; 112 P, 

W. R. 1910; 98 P. h. R. 1910. 


CALCUTTA HIGH COURT. 

Appkal 1-kom OpbEr No. 127 op 1921 
wri'H Kurt: No 397 op 1921. 

August 3, 1921. 

Present : — Justice Sji'N. R. Chatterje.i , ICT., 
and Mr. Justice Chetzner. 

Srlmali HAIMABA'Il DKVI— Opposite 
Party - AppphtANr 
Venus 

FRAN KRISH\"A BANKRJBE- 
PET1T(ONEr and others —Respondenis. 

Ci il Procedure Code V of iQoP), O. 

XLVII, rr, y^pidian Soldiers {Litigation) 
Act {IX of 1918), 5. lo — Soldier, decree against 
• — Application for review — Application to ^et aside 
decree — Soldier serving u^der War conditions — 
Admission of appHcafio'n beyond time — Deere 
whether can be set aside against all defendants. 

It is a sufficient groun for admitting an appli- 
cation for review of jud ment filed after the 
period of limitation that the applicant is certified 
I y the Adjutant-General to nave been serving 
under War conditiona. immediatelv aftpi* Which 
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P, one of the defendant* hi a suit, left todia 
in August, 1918 to serve under War conJitions, 
and returned at the end of October, 1919. Mean- 
while. the suit had been disposed of adversely 
to him in July, 1919. Immediately after his 
return, he made an application under section lo 
of the Indian Soldiers (Ivitigation) Act and also 
for a review of the decree passed in his absence * 

Hel' 1 , that under the circumstances of the 
case, the Court conlii set aside the decree either 
under the latter part of section lo of the Act or 
under its general powers of review contained in O. 
XLVlI r, I of the Civil Procedure Code. [p. 264, 
coL 2.]' 

Where a soldier who has been serving under 
War conditions applies to have a decree or order 
passed against him set aside, if the decree or order 
is of such a nature that it cannot be set aside 
as against such a soldier only, it may 1 e set aside 
as against all or any of the parties against whom 
it is made. [p. 264, col. 2.] 

Appeal against an order of the Subor- 
dinate Judge, Nndia, dated the 29th of 
March 1021. 

Babus Rup^ndra Ktinar MUler, Mrii- 
yonjoy Chatterjee, for the Appellant. 

Dr. Jaiu Nath Kavjilal, Babus Jyothh 
Chcindef Sarkar and Harendra K, Sarha- 
dhikary, for the Respondent. 

JUDGMENT. — This appeal arises out of 
an application under section 10 of the 
Indian Soldiers (litigation) Act (IX of 
1918) and also for a review of a decree 
said to have been passed by consent. 

It appears that the plaintiff appella 
brought a suit against a certain lady 
for partition and tl at on ler death six 
persons were substituted in her place, 
one of them being Pran Krishna Banerji. 
Pran Krishna left India to serve in Meso- 
potatnia in August 1918 and returned to 
Inda towards the end of Oet.be 1919 
The suit was d sposed of o ihe 28th 
of July 1919 upon a p titiov of com- 
promise filed on behalf of all the de- 
fendants. pran Krishna before his de- 
parture from India executed an ammukh- 
tarnama in favour of his four brothers, 
three of whom signed this- petition of 
compromise, the name of the fourth bro- 
ther having been signed by the attorney 
of the latter. In November 1919 the pre- 
sent application was made by pran 
Krishna on the ground, amongst others, 
that the compromise had been affected 
without his knowledge and authority and 
that the suit ought not to have been 


oroce'^ded within his absence ; that his 
Jiitertsts were not properl v looked after 
although Le had left a power-of-attorney 
i . favour of his brothers before he 
left ladia. The Court allowed the appli- 
cation and set pside the decree. The 
plaintiff has appealed to this Court. 

The order was passed r.ot only under 
section loofAct IX of 1918 but dso upon 
an applicc\tion lor review. The review 
having been granted an appeal would lie 
only on the ground specified in O- XEVII, 
r. 7 (c), no ether clauses of that rule 
being applicable to the case. Clause (c) 
would apply if the application for review 
was admitted after the prescribed period 
and without sufficient cause. Under 
section 10 of the Indian vSoldiers (litiga- 
tion) Act an application can be made 
within three months from the date on 
which a soldier ceases to serve under War 
Conditions. It is contended by the learned 
pleader for the appellant that the War 
conditions ceased in November 1918 and 
that, therefore, the application was out 
of time. On the other hand, it is con- 
tended on behalf of the respondents that 
the War conditions in Mesopotamia have 
not yet ceased. However that may be, 
there is a certificate by the Adjutant- 
General that Pran Krishna served under 
conditions from 25th July 1918 to 
5th November 1919. The application was 
made on December 1919, i. e., within a 
short time after he ceased to serve under 
War conditions. Apait from the proviso 
(^i) to section 10 of the Act, the Adjutant- 
Generars certificate thi t Pran Krishna 
was serving under War conditions would 
be a sufficient ground for admitting the 
application for re vie alter the period of 
limitation, and we are not inclined to 
hold that there was any unreasonable 
delay in making the application after his 
return to his place of residence. That 
being so, the appeal must fail. 

It is contended, however, that we ought 
to interfere under section 115 of the Civil 
Procedure Code. The main ground on 
which we are asked to do so, is that the 
learned Subordinate Judge was in error in 
h3lding that there was no complif^nce 
with the provisions of section 6 of Act IX 
of 1918. Section 6 of that Act lays down# 
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*'K the Collector has certified under sec- 
tion 5,, or if the Court has reason^ to 
beheve, that an Indian soldier who is a 

r ty to any proceeding pending before it, 
unable to appear thereon, tind if such 
soldier is not represented by any person 
duly authorised to appear, plead or act 
on his behalf, such Court shall suspend 
the proceeding and shall give notice 
thereof in the prescribed manner to the 
prescribed authority/' It is pointed out 
that, as a matter of fact, the learned 
Subordinate Judge did write to tie 
Collector of 24-Pergunnahs, who at that 
time was the prescribed authority in this 
matter, and that the latter refused to 
certify and left it to the discretion of the 
Subordinate Judge to act in the way he 
thought proper. Reference was made on 
behalf of the respondent to certain rules 
published in the Calcutta Gazelle in 
December 1918 to show that the Adjutant 
General was the prescribed authority unf er 
Act IX of 1918 in place of tie Collector 
of the 24*Pergunnahs who was the pre- 
scribed authority under the former Act 
of 1915. But the correspondence between 
the Subordinate Judge and tl.e Collector 
took place before the rules were publish- 
ed and although the suit did not termi- 
nate until July 1919 it does not app<.ar 
that these ruhs \v< rr brought to the notice 
of the Subordi ate Judge. 

But, assum ng that there was no default 
made in complying with the provisions of 
section 6, the Court under the latter part 
of section 10 of Act IX of 1918 may make 
an order setting aside a decree or order 
against a soldiers '"if the interests of justice 
require such a course in any other case." 
In the present case, the ant mukhteatnama 
executed by pran Krishna was m favour 
of his four brothers. It as a joint power 
given to them and there was no power 
given to them to act separately. Ad- 
mittedly, the petition of coir promise 
was not signed by all the four. It is 
contended on behalf of the appellant that 
* the fourth brother Sarat, although he did 
not sign the petition, took part in the 
deliberations ard agreed to the terms of 
the compromise, though he was not present 
?Lt the time of signing the petition of com- 
promise. But he was at vShillong at the 
•time and the learned Subordinate Ju^g« 


finds that ''there ii no satisfactory evi- 
dence to show that Sarat himself agreed 
to all the terms embodied in Exhibit 5." 
Ill these circumstances, the signing of the 
petition of compromise by an am mtikhteat 
of Sarat would not bind Pran Krishna. 

Then, again, it apperas that the pleader 
for pran Krishna informed the Court by 
a petition in August 1918 that he had no 
instructions from pian Krishna and was 
unable to act on his behalf. Another 
petition was presented on behalf of the 
four brothers in which Ihey stabd that 
the interests of Pran Krishna were not 
being properly looked after, that they 
could not properly look after his interests, 
and prayed that the trial of the suit 
might be stayed until his return. We 
have already stated that Pran Krishna did 
not r ti m to India until October 1919. 
Under these circumstances, we think that 
the learned Judge was justified in setting 
aside the decree either urder the latter 
part of s etion 10 of the Act or, under 
the general powers of review contained in 
O. XLVII, r. I, Civil Procedure Cede. 

The last point is, whether the Court 
wrs right in svltirg is'de the dtcrce not 
< nly a ainst I a^ K shna hut agairst 
the her defe a ts a so. But where the 
decree o < rde s f such a nature that it 
1 an be set aside as against such 
a soldier only it may be set aside as 
agai St all or any of the parties against 
whom it is made. Here it was a suit for 
partition inc’uding the family dwelling 
house and evidently the Court below held 
that, in these circumstances, the entire 
decree should be set aside. We are unable 
to hold that the Court was wrong in 
doing so. 

The learned pleader for the petitioner 
endeavoured to show that the compromise 
was a fair one; but we have no power to 
go into the evidence on the point, and it 
is unnecessary to consider that question 
as the decree must be set aside upon the 
grounds stated above. 

The result ts that the appeal must fail 
and is accordingly dismissed with costs; 
hearing ffee one gold mohur. 

The Rule is discharged. We make nO 
order as to costs in the Rule. 
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Let the record be sent down as soon 
as the decree is signed. 

A ppeal di sm is sed ; 

N. H. R>4e dischurgid. 


PA!mA HIGH COURT. 

First CiviIv Appkai. No. 56 of 1923. 

April 18, 1923. 

Present: — Mr. Justice Jwala Prasad and 
Mr. Justice Ross. 

Moulvi Sye 'i MOHAMMAD MOIN-UD- 
DIN ASHRAF— Appei<i,ant 
versus 

Moulvi MOHAMMAD ISHAQ ASHRAF 
and others — Respondents. 

Limiiation Act {IX of 1908), s. 12 — Time, 
requisite for obtaining copies — Decree signed long 
after judgment — Limitation, commencement of. 

Appellant applied for a copy of the decree to 
be appealed against, but he was unable to obtain 
it as no decree had been prepared and signed. 
A decree was prepared several months later, 
and the appellant then made a fresh application 
for a copy of the decree and filed the appeal after 
obtaining the copy s 

that the appellant was entitled to compute 
the period of limitation for the appeal lioni 
the date of the signing of the decree, [p. 266, 
col. 1.3 

Ram Asray Singh v. Sheonandan Singh, 3slnd. 
Cas. 868; i P. E. J. 573; i P- I- W. 35; (1917) Pat. 
21 F. B.), followed 

Jyotindra Nath Sarkar v. Lodna Colliery Co., 
Limited, 62 Ind. Cas. 649; 6 P. E. J. 350; 2 P. 
h. T. 361; (1921) Pat. 177 (F. B.), distinguished. 

ORDER.— The question as one of limita- 
tion. The appeal is against the decree for 
partition. The judgment of the lower Court 
was delivered on the i8th November 1920. 
An application for copy of the judgment 
was made on the 4th February 1921, 
the 5th February 1921 was fixed for noti- 
fying the requisite number -ot stamps 
and folios which were supplied on the 8th 
February 1921. The copy was ready 
for delivery on loth February and was 
delivered on the iith February 1921. 

An application for copy of the decree, 


29th and 31st January; the copy was ready, 
for delivery on 3rd February and was 
delivered on the 6th February. Computing- 
the time taken in obtaining copies of the 
judgment and the decree from the aforesaid 
dates, the Stamp Reporter reports that the 
limitation expired on 27th February 
19^3* appellant filed an application 
on the i2th Mirch praying that the period 
between the delivery of judgment and the 
preparation and sig ing of the decree be 
excluded from the period of limitation 
prescribed for filing the appeal .stating that, 
if this be done, the appeal will be well 
within time. 

Now the question is, whether the afore' 
said prayer can be granted. 

It appears from the certified copies of the 
previous applications filed by the appellant 
for obtsuning copy of the decree that an 
application for copy of the decree was 
made by him on the 9th March 1922, but 
the copy was not granted with a note on 
the application that the Commissioner's 
fee was not deposited and, therefore, no 
decree was prepared. Similar applications 
were made on the 5th September and 6th 
December 1922, with similar orders. 

Therefore, the appellant tried to obtain 
copy of the decree but he could not get 
it, inasmuch as no decree was prepared 
and signed by the Court. The decree was 
prepared and signed on 12th December 
1922. The appellant relies upon a Full 
Bench decision of this Court in Ram Asray 
Singh V. Sheomndan Singh (i) where 
it was held that, under section 12 of the 
Liimtation Act, 1908, an appellant is 
entitled to deduct the time between the 
delivery of judgment and the signing of 
the decree in computing the period of limi- 
tation prescribed for an appeal. This 
decision was dissented from in a subse- 
quent Full Bench case: Jyotindra Nath 
Sarkar v, Lodna Colliery Co,, Limited 
(2), and the learned Vakil on be- 
half of the respondent relies 
upon this case. In that case it was held 
that (i) the time requisite for obtaining a 
copy of the decree within the meaning of 


according to the note in the tabular state- 
ment on the back ot the decree, was made on 
17th January 1923. the requisite stamps 
and folios were supplied on the i8th, a 4 th. 


(1) 35 Ind. Cas. 8681 i P. L. J, 5731 i P. W. 
$51 ( 1917 ) Fat. 31 (P.B). 

(2) 62 Ind. Can. 6491 4 P. U h 350 * 2 P. L T. 
5414 (IWI xn (ti 
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section 12 of the I/imitation Act, 1908, 
does not begin until the actual application 
for a copy has been made, and further that 
(2) if the appellant does not apply for a copy 
until after the expiration of the period 
prescribed by the Limitation Act, pro- 
vided copies were obtainable within 
that period, he is not entitled to deduct 
the time between the actual signing of the 
decree and the delivery of judgment. 
This ruling obvioiisly does not apply 
to the present case, inasmuch as copy 
of the decree was not obtainable until 
after the 12th December 1922 when the 
decree was signed, and the applicatiofi 
for copy was made long before the decree 
was ready and s gned. In the afores lid 
Full Bench case the decree was drawn 
up and signed on the i8th August 1922 
and the application for copy was not made 
until the 3rd January 1921. Therefore, 
on both grounds, that the copy of the de- 
cree was not obtainable before the 12th 
December 1922, and that the application 
for copy of decree in this case was made 
long before the aforesaid date of prepara- 
tion and signing of the decree, the deci- 
sion is not applicable to the present case. 

The appellant is, therefore, entitled to 
Computation of the period of limitation 
from the date of the signing of the decree. 
In any view of the case, he is entitled to 
enlargement of the time for filing the 
appeal. 

The appeal is, therefore, filed within time. 

The application is allowed. In the cir- 
cumstances of the case , we make no order 
as to the costs of this application. 

z. K. 

ApplicMion allowed. 


ALIiAHABAD high court. 

Letters patent Appear No. 26 of 1922. 
July 6, 1923. 

Pr Justice Sir P. C. Banerji, Kt., 

ana Air. Justice Piggott. 
MUHAMMAD SHAFI- Dependant 
— Appeeeant 
versus 

' Bahu BINDESHRI SARAN SINGH— 

Feaintiff— ^Respondent. 

A0 (IX $f lod), 


planted on land of another without his consent — Suit 
for removal of trees and possession of land — Limita- 
tion. 

The defendant planted trees on the plaint- 
iff's land without having any right to do so and 
the plaintiff sued for the removal of trees and 
for possession of the land : 

Held, that the period of limitation applicable to 
the suit was 12 years. 

Musharaf AU v. Iftkhar Husain, 10 A. 634 { 
A. W. N. (1888) 257; 6 led. Dec. (n. s.) 427, dis- 
tinguished. 

Letters Patent Appeal against the judg- 
ment of Mr. Justice Walsh, dated the 
loth February 1922, and published as 70 
Ind. Cas. ^<83. 

Mr. Jqbal Ahmad, for the Al^pellant. 

Mr. N. P. Asihana, for the Respondent. 

JUDQMBOT.~I n our opinion there is no 
force in this appeal. The plaintiff in his 
plaint claimed the ownership of the land 
on which the defendant had planted 
certain trees and he asked for the removal 
of the trees and for possession of the land. 
He also asks for farther reliefs. It has 
been found that the lond belongs to the 
plaintiff; that it is waste land; and that 
the defendant had planted trees or the 
plaintiff's land without having any right 
to do so. It was lurther found that the 
tiees weie planted within twelve years 
l^rior to the iustitutio?! of the suit. The 
claim being one fur possession it was clcarh 
within time, the period of limitation appli- 
cable being twelve years. Reliai ce was 
placed on behalt of the appellant on the 
ruling of this Court in Musharaf AU v. 
Iftkhar Husain (i). In that case the 
real question was whether the limitation 
applicable was that irescriled by Ait. 
32. It does not appear that the claim in 
that case was one for possession aiid,tlere- 
fore, that case cannot be deemed to be an 
authority in favour of the appellant's ccu;- 
tention. The appeal, in our opinion, is 
untenable. We accordingly dismiss it with 
costs. 

K. vS. D. 

Appeal dismissed. 

(1) lo A. 634; A. W. N. (1888) 357J 6 Ind. Dcci 
(N.S.) 4 ^ 7 . 
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OUDH JUDICIAL COMMISSIONER’S 
COURT. 

RENT ApPEAT Ri-GISTFR No. 35 OF I^? 2 . 
A igip^t 6, 1923. 

. Wazir Hasan, A. J. C. 

Sheikh Alyl ABB \S— Defendant 

— ^Appeeeant 

vrr^Ks 

Raja KUNV^AR SllER BAHADUR 

S I NCH — P E a T NT f FF -- K KS POND T^N r, 

U. P. Local Rates Act (I of 1914), s. 8 (a) — 
U. P. Local and Rural Police Rates Act {I I of 
1906), s. 14 — Rural Police rates, liability for — Co«- 
tract, meaning of — ^^ajib-ul-arz, whether record of 
contract — Settlement Officer, whether agent of land- 
lord — Court, functions of — Ambiguous document, 
interpretation of. 

The term “Contract” as uied in section 14 of U. 
P. Local and Rural Police Rates Act of 1906 means 
a contract between the landlord and the undef-pro- 
prictor or permanent lessee, as the case may be, 
and means further a contract in its legal sense, 
presupposing the existence of two parties thereto, 
[p. 268, col. I.] 

Kushari Din v. Rani Chandar Kuar, 7 O, C. 35, 
referred to. 

A Wajib-ul-arz may he a record of a contract 
though generally it is treated as a record of custom 
fotmded either on the investigation made by the 
Settlement Officer or the opinions of the body of 
the proprietors of the village, [p. 268, col. r.] 

A Settlement Officer cannot be regarded as an 
agent of the landlord so as to represent him as 
one of the parties to a contract embodied in the 
wajib-ul-arz. [p. 268, col. i.] 

A Court is nobody’s agent. It is a Tribunal 
to decide disputes between two parties and must, 
with a view to perform its functions justly and prop- 
erly, act independently of any of the two parties 
engaged in a litigation before it, [p. 268, col. i.] 

It is a w ell-known rule oi interpretation that in a 
case where there is any ambiguity in the terms of a 
document, there is no safer guide to come to a true 
conclusion than to see how the parties have acted 
under that document, [p. 268, col. 2; p. 2O9, col. i.] 

Appeal against a decree of the District 
Judge, lyucknovv; dated the 14th Novell ber 
1922, Confirming that of the Assistant 
Collector of the First Class, Lucknow, dated 
24tli November 1921. 

Messrs. Wasim, Niamatullah, Najmnddin 
Siddqi and Brij Narain Chakhast, for the 
Appellant. 

Mr. RamParshM, for the Respondent. 

JUDGMENT,— This is a second appeal 
by the defendant under the Oudh Rent 
Act. The plaintiff is the superior pro- 
prietor of village Mukhtarpur Jurya, The 
defendant-appellant is the under-pro- 
prietor. The suit out of which this appeal 
has arisen was for the recovery of arrears 
of revenue and certain cesses for a certain 


number of years due to the plaintiff from 
the defendant. The suit has succeeded. 
The dispute in al peal is with legard to 
a certain sum which represents tl e amount 
of cess c.'.lled the Police Rural Rate. There 
is no dispute as to the amou it of this 
Rite. Ti.e dispute relates to the liability 
of the defendant to pay it. It is agreed 
that the liability, if any, arises under 
the provisions cf section 8 of the United 
provinces Local Rates Act, 1914. It is 
further i greed that the appeal must 
succeed if clause («) of section 8 does not 
apply to the present case. On the other 
hand, it ^ is a^ain agreed that the appeal 
must fail if that clause applies. Now, 
whether that clause applied or not 
depends upon the pro\isions of the United 
Piovdnces Local aad Rural Police Rales 
Act, 1906, which Act was repealed by the 
United provinces Local Rates Act, 1914. 
The question, therefore, for determination 
is whether, at the date of the commence- 
ment of the United Provinces Local Rates 
Act, 1914, the defendant was liable to pay 
Rural Police Rate under the repealed Act, 
Liability to pay such a Rate under the 
repealed Act arose only in cases which 
fell within the limits of section 14 of that 
Act. That section is as follows: — “The 
Rural Police Rate shall be recoverable 
wholly or in pait ly the landlord from 
an under-pruprietor or permanent lessee 
who is bound by the law, decree or con- 
tract to provide wholly or in part for the 
maintenance of Rural Police.’* It is com- 
mon ground that the defendant-appellant 
is nut bound to provide wholly or in part 
for the maintenance of Rural Police either, 
by any law or decree. The question,, there- 
fore, narrows itself to this; Whether he 
is bound so to provide under a contract. 
The Courts below have held that the 
defend ant -appellant is liable by a con- 
tract. The only evidence in support of 
the finuing at wliich the Courts below 
have concurrently ariived is contained in 
the wajib-ui-an of the village. The 
history bearing on the legislation relating 
to the matter of Rural Police Rate is so 
exhaustively dealt with in the judgment 
of Mr., afterwards Sir, RdWard Chamier in 
the case of Kushari Din v. Rani Chandar 
Kuar (i;, that nothing lemains to be 

(I) 7 0. C. 33* 
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added to it. A preliminary observation tion that it is a record of a contract 
with r^ard to tie terms of section 14 between the landlord and the iinder-pro- 
must be made. ^'Concract’' as used in prietors. As it reads, it only records 
thit section must mean a cun tract cxisth.g conditions ol things. It states 
between the landlord and the unucr-prL- that the ohaidhidat whois nieLtioi ed theie- 
prietor or permanent lessee, as the case i] byi ameis in possession of certain plots 
may, and, further, it must mean a con- of land of which the aiea and tPe rental 
tract in its legal sense. It would be are also stated and then occur the voids 
pedantic to qaote several provisions of the .so haiaslitr pjta lahiga. These uoids 
Indian Contract Act to show the elements merely connote that the existin^a condi- 
of a valid contract, but I take leave to tions of thii.gs will be maintained. This 
say one thing any how. There must at entry seems to me to be more coj sistent 
least be two parties to a coitract. The v.ith the isnge obtaining in the village 
learned Judge from whose decree this with regard to the arraiij.ement lor the 
appeal is preferred says that there were reiiumeratiou ol tl e cliaukidar than with a 
two parties in tliis sense that the Settle- contract involving the elements of offer and 
ment Officer was the agent of the huui- acceptance by the under -proprietors rnd 
lord who, according to the finding of the the landlord respectively. 
sam3 learned Judge, was neither present The conclusion at which I have reached, 
nor otherwise represented at the time of that is, no contract is proved by which the 
the preparation of the wajth^ul~arz. Ti e defendant is bound to pay the Rural Police 
verification clause attached to this wajih- Rale, is supported by the conduct of the 
which is before ire also shows that parties. Wi.cn the repealed Act of igo6 
the landlord or any person on Ms behalf was in force the defendant paid and the 
took no part in the consummation of the jdaintiff accepted only as much local rates 
proceedings relating to the preparation ot as represented i.des other then Rural 
the Wjjib^tiUarz or in the final act of its Polhe Rale and after the repeal of that 
being perfected as a record of the matters Act and tlie })aising of Act I of 191^ the 
mentioned therein. I am prepored to con- defendant has praid only as much Rate to 
cede that a wajib uharz may be a record the plaintiff and the plaintiff has accepted 
ot a contract, though generally it is treated as is covered by the fu st px'.rj graph of 
as a record ot custom founded either on section 8 of the last inenlioned iict, that 
the investigation made by tl e vSett lenient is to say, the payments have been ro much 
Officer or the opinions of the body of the in amount as would exclude the liability 
proprietors of the village. Paragraph ii for Rural Police Rate. It is true that for 
of the waj ib-ul-arz under consideration is two }ear.-', since the passing of Act I of 
relied upon in the present case as evideace igi/j, there js a slight increase and Rs. 5 
of the alleged contract. I am unable to o;er the exact amount of rent of rate 
treat it as evidence of any contract wkit- wl ich would be payable under the first 
soever. As pointed out before, the land- paragraph of section 8 of that Act. But 
lord was no party to it and I am unable it would be more reasonable tu suppose 
to agree with the learned Judge that the that this increase is due to a mistake in 
Settlement Officer acted as the agent of calculations which are obviously compli- 
the landlord. This would be a very cated but had to be made with a view 
dangerous theory to set- upon in the ad- to determine the exact amount payable 
ministration of civil justice and there is under paragraph i of section 8 thantopre- 
uo precedent in any book that I am sunie that by payment of Rs. 5 and odd the 
aware of for such a theory. Court is defendant was accepting a liability for a 
nobody's agent. It is a Iribimal to sum of Rs. 51, per year. Be that as it 
decide disputes between two pa rties and may, the construction which I am placing 
must, with a view to perform its lunc- on paragraph ii of the w^ jib-ul-arz is, as 
tions justly and properly, act independ- I liave shown abo\e, strongly supported 
ently of any of the two parties engaged by the conduct of the parties, It is a 
in a litigation before it. Nor do I find will known rule of interpretation that in 
in that clause any gtotmd lot the sugges** a case where there is any ambiguity ia 
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the terms of a document thei'e is no safer 
guide to come to a true construction than 
to see how the parties have acted under 
that document. 

I, therefore, accept this appeal and modify 
the decrees of the Court below by. reduc- 
ing from the amount decreed by those 
Courts a sum of Rs. 153 12-0. In other 
respects the decree of the Courts below 
will stand. The appellant will be entitled 
to his costs in all three Courts in pro- 
portion to the success of his plea just 
now decided. 

M, I>. J. 

Appeal accepted. 


LAHORE HIGH COliBT. 

Second Civie A^’peaeNo. 2774 of 1922. 
March 12, 1923. 

Present.'' — ^Mr. Justice Moll Sag^.r. 

AP U R A— Peaint IFF— Appeija n t 
versus 

ARJAN vSINGH— -DEFENdani'— 
Respondent. 

Evidence Act (J of 1872), s. 115 — Loniract 
Act \ lX of 1872), unspecific Relief Act (/ 
of 1877), s. 41 — Contract hy minor — fraudulent 
misrepresentation — Estoppel — Restoration of benefit, 
A plaintiff seeking to avoid a transaction on 
the ground that he entered into it during his 
minority is not estopped from setting up the plea 
of minority by reason of a fraudulent misre- 
presentation as to his age made by him at the 
time of entering into the transaction, [p. 269, 
col. 2.] i 

Mahomed Syedol Ariffin v. Yeoh Ooi Garh, 
39 Ind. CaS40ij 21 C. W. N, 257* (1917) M. W. 
N. 1621 19 Bom. L. R. i 571 (iQib) 2 A. C. 575] 
86 L. J. P. C. 151 1 15 L. T. 564J 32 T. L. R. 6781 
43 I. A. 256 (P. C.) and Leslie Limited v. Sheill, 
(1914) 3 B:* B. 607i 83 E. J. K. B. 1145J III E. 
T. 106; 58 S. J. 453j 30 T. E R. 460, followed. 

Wasinda Ramy. Sita Ram, 59 Ind. Cas. 3931 
1 L. 389J 51 P. W. R. 1920, distinguished. 

A plaintiff in such a case, however, cannot 
-avoid the transaction without restoring the bene- 
fit received by him thereunder. 


Mr. Bishen Naraifi, for the Appellant. 

Mr. Anant Ram, for the Respondent. 

JUDGMENT. — The plaintih in this case, 
seeks to set aside a sale -deed execucedi 
by himself on the 7th of October 1919 
in respect of eestain lands at Mauza 
Sihali in the S..mrala Tahsil of the 
1/Udliiaiia District in favour ot the 
defendant on the ground that he was 
a minor at the time the s'le-deed was 
executed. BMli tlie Courts below have 
concurrently found that the plaintiff 
was guilty of fr<iudulent misrepresenta- 
tions as to his age at the time of the 
execution of the sale -deed, and that 
the defendant had been induced to enter 
into this tiansaction htcause of these 
false representations. It hfs according- 
ly been held tint the plamtill was 
estopped from setting up the plea of 
minority, and, fs a result of this finding, 
l.is suit has been dismissed in its 
entirety. 

The plaintiff hab now come up in 
second appeal to this Couit, and 3t has 
been contenoed on his behalf that the 
finding of the Courts below on the 
question of estoppel is erroneous. In 
my opinion, this contention is well- 
founded and must succeed. There is no 
doubt thjt in a recent case reported as 
Wasinda Ram v. Sita Ram (i) it has been 
laid down by a Division ^nch of this 
Court that where an opposite party 
has been misled by false representations 
made by v minor, section 115 of the 
Evidence Act is applicable aua that the 
plea of minority cannot be heard. The 
anthority of this decision, however, is 
considerably shaken by two recent cases, 
one decided by their Lordships of the 
Privy Council and reported as Mahomed 
Syedol Ariffin v. Yeoh Ooi Gatk (2)fand the 
other a decision of the Ring's Bench 
Division of the High Court of Justice in 
England and reported as Leslie Limited 
V. Sheiil (3). I am doubtful if the learned 
Judges of this Court would have come 


Second appeal from a decree of the 3 M. i P. W. i. 

District Judge, Ludhiana, dated the ^ (2) I39 ind. Cm. 4011 21 C. W. N. 2371 (1917) 
ist April 1922, af&rming that of the M. W. N. 1621 19 Bom* E. R. 1571 (1916) s A. C. 
Munsif. First Qass, Samrala, District l?l' “ F cl ^■*'^‘ **^ ***'*" ** 

Dudhiaa*. dated the 14th December W 3 ’k.'A 6071 83 l,. j.'^K. B. ri4,, 

%2X. ixrE. T. xc% 



INDIAN CASES. 


370 

EAKHSHI V. BYDBR KHANji 
the conclusion at which they did if 
their attention had been drawn to these 
two cases. Both these judgments clearly 
lay down that a case of fraudulent 
misrepresentation by a minor on the 
subject of his age cannot be given effect 
to, and that the plea of minority would 
prevail in spite ot the minor’s fraudu' 
lent misrepresentation. In Mahomed Syedol 
Arlffin V. Yeoh Ooi Gark (2) their Lordships 
of the Privy Council observed : — A case of 
fraud by the appellant cn the subject 
of age was set up, but it cannot be 
doubted that the principle recentlv 
given effect to in the case of Leslie 
Limited v. SheiU {3) would apply, and 
such a case would fail.’* In the 
latter case the learred Judges or the 
King’s Bench Division, while discussing 
the question of the non -applicability 
of the principle of estoppel in the case 
of 8 minor, observed : — " To do other- 
wise Would be nothixig but enfoicing 
a Void contract as it would be a 
simple thing for those who prey upon 
infants to obtain from them materials 
which Could be used to support a 
charge of fraud quite as easy as 
obtaining the usual promissory -note. 
The result would be that the infant 
would have both to establish his in- 
fancy and to face a charge of fraud.’^ 
In view of these authorities it is 
impossible to hold that section 115 of 
the Evidence Act is applicable or that 
minority cannot be successfully pleaded 
in this case. 

The minor, however, in this case is 
the plaintiff and seeks to set aside 
the sale-deed without restoring the benefit 
that he has received thereunder. This 
he is clearly not entitled to do. As 
held in Civil Appeal No. 1451 of 1922 
decided by me to-day, [Kapur a v. Hardit 
Singh (4) J the plaintiff must restore the 
price before he can get back the property 
in suit. 

1 accordingly accept the appeal in 
part and give the plaintiff a decree for 
tedovery of the properly subject to his 
depositing in Court within three months 
of this date the sum of Ks. 400, the 
Consideration entered in the sale-deed, 
ior paym^t to the defendant. If he 

(4) 75 ini. C«f< alii ti R. gto 
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does so, the parties shall bear their 
oW'i costs throughout ; if not, his appeal 
will stii.d dismissed costs. 

Appe d partly allowed, 

z. K. 


ALLAHABAD HIGH COITET. 

Second Civie Appeae No. 8 op 1922. 

May 2, 192 j. 

Present: — -Mr, Justice Gokul Prasad. 

Musammat BAKHvSHI and another--' 
Depend ants“Appkeeants 

HYDBR khan - Peaintiff— 
Respondent. 

U. P. Land Revenue Act [III 0/ 1901), s. 56 
— Cesb — Amount payable by weavers for occupation 
of ahadi site, nature of — Wajih-ul-arz, entry in, 
efftet oj. 

The amount payahlc by the weavers of a village 
to the zemindar in respect of each haiidlooju 
kept by them is in the nature of groimd rent I'ol 
the occupation of the .site of the ahadi. [p. 271, 

col. I.] 

Abdul Hat v. Nathua, i A. E, J. 537, followed. 

The wajib-ul-arz of a village contained the fol- 
lowing clause: "Mohtarifa ivS realised from mfya/s 
carrying on profession according to the agreement 
and is taken into account of the village income.’* 
The zemindar of the village sued certain weavers 
to recover the amount payable by them under 
this clause In respect of certain handlooms kept 
by them; 

Held, (i) that the suit was one for the recovery 
of ground rent for the occupation of the ahadi 
site* [p. 271, col. 2.] 

(2) that even if the amount sued for be regarded 
as a "cess** the clause in the wajib-ul-arz amounted 
to a sanction for realisation of the cess. [p. 27I, 
col. 2.] 

Second appeal against tbe decree of the 
District Judge, Moradabad, dated the 22ud 
of August 1921. 

Mr. Kashi Narain Malaviya, for the 
Appellants. 

JUDGMENT. — Tliis is a defendants * appeal 
arising out of a suit by the plaintiff zemindar 
against the respondent for recovery of a 
certain amount as an artisan cess, as the 
plaintiff himself calls it in paragraph 2 
of the plaint. The defendants are weavers 
and they have four handlooms. The plaintiff 
claims Re. i per handloom as artisan cess 
and says it is payable every year at the 
end of the month of June^ He goes on to 



IKDtAM (iASItl 


Vol. J5) 

AHMADJI KHAN V, GUtMlR. 

say that some years ago there 'was a 
criminal case between the zemindar and 
weavers and since then all the weavers have 
formed a clique and stopped the payment 
of the artisan cess. The present suit was, 
therefore, brought for recovery of Rs. 66 
as artisan cess from the 30th of June 1919* 
The contention of the defendants was that 
they were licensees of the Zi tnindars and they 
settled long ago with the permission of the 
former zemindars without payment of any 
rent as artisan cess, and they constructed 
three houses and one loom house at their 
o'wn cost; that neither they nor their prede- 
cessors in-title had ever paid any rent cr 
cess, and that there was no such custom 
as 'was pleaded by the plaintiff; that the 
zemindars o^ the village had improperly 
decided to assess rent oji the sites of the 
houses and this was the way they had 
found out for enforcing this illegal cess. 

In the Trial Court the suit was tried out 
on the ground that it was a suit for ground 
rent and the learned Judge of the First 
Court came to the conclusion that the ques- 
tion of the defendants' liability to the 
plaintiff was concluded in the plaintiff's 
favour because of a decree passed in a pre- 
vious suit between the predecessors dn-title 
of the parties to this suit and it accordingly 
decreed the plaintiff s claim. 

The defendants went up in appeal and 
Contested the finding of the First Court 
that the previous suit of 1866 was between 
the anscestors of the parties to this suit 
and operated as res judicata. They further 
pleaded that there was no proof of the re- 
ceipt of artisan cess after the year 1866 
and the suit was time barred. They also 
pleaded that no suit for artisan cess could 
fie without the sanction of the Government 
and that the custom set up by the plaintiff 
had been negatived. The learned Judge 
of the lower Appellate Court fixed an omni- 
bus issue to the following effect. ‘^Whether 
the appellant was liable to pay the rent 
claimed/' He has found that the previous 
si^t was between the predecessors-in-title 
of the parties to this suit and that the decree 
in that suit was for rent at Re, i per 
handloom. On the question of a suit 
being maintainable without the sanction of 
the Government he came to the conclusion 
that the amount was not a cess but ground 
rent which was rcaJifable from such ©f the 


residents as were not cultivators and carried 
on some other occupation. He also went 
on to say “The clearly records 

that mohtarifa was realised in this village. 
On these findings the learned Judge con-, 
firmed the decree ot the Fiist Court and 
dismissed the appeal. 

The defendants come here in second 
appeal, and I have had the disadvantage 
of hearing this appeal ex parte, the respond- 
ent not being represented. I have looked 
at paragraph 12 of the wajih-utrarz and the 
relevant portion runs thus : ''Mohtarifa is 
realised from raiya ts carrying on profession 
according to the agreement, and is taken 
into account of the village income.” This 
entry in the wajib-ul-arz oi 1869 supports the 
plaintiff s case and, in my opinion, amounts 
to a sanction for realisation of this item, 
even if it comes within the meaning of the 
word ‘cess'. I hold, however, in accordance 
with the view taken in the case of Abdul 
Hat V. Nathua (i), that this is not really a 
cess. Whatever the parties might choose 
to call it, it is really ground rent charged 
from the various artisans in the village 
according to the number of handlooms they 
have kept and is really a ground rent for 
the occupation of the site of the abadi, 
I accordingly confirm the decree of the Court 
below and dismiss this appeal but without 
costs as the respondent is not represented, 

Z. K. 

Appeal dUfHissed. 

<i) I A. b. J. 537« 


PESHAWAR JUDICIAL OOMMIS 
SIGNER’S COURT. 

ForthKr Civit, Appkai. No. 136/83 
OF 1921. 

August 29, 1923. 

Present: — Mr. Pipon, J. C. 

AH MAD JI KH AN— •PbAiNTiFis'— 
Appeijant 
versus 

GULMIR and AHotHER— Dependants 
—Respondents. 

Aa$if tof naa— 
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J^rice jiffed or paid in good faith, proof of— Onus — 
Payment, moaning oj — Marhet-value, method of 
doUwmining^Sost. 

The o«t*s of proving that the consideration for 
a pre-emptible sale entered in the sale-deed was 
fixed and paid in good faith, rests solely upon 
the vendee and it rests upon him from the very 
outset and not by reason of the burden having 
shifted by evidence, shght or otherwise, pro- 
dihced by the pre-emptor. [p. 274, col. 2.] 

Gulab V. Ram Singh, 102 P. R. 1890, followed. 
The word payment ” means more than a 
public transfer of cash from hand to hand. A 
gienuine payment implies that this transfer is 
pecmanent and real and that the vendor is 
really parting with and the vendee really acquir- 
ing sometfa^g of value, [p. 276, col. i.] 

A reference to record sales is a very unsatis- 
factory method of determining market-value and 
the results of such a calculation should be 
regarded with the utmost caution, [p. 277, fol. 2.] 
A calculation based on an actually existing 
lease is certainly one of the best methods 
whidi can be adopted for calculating the market- 
value of the leased property, [p. 278, col. 1.] 

The price proved actually to have been paid 
is the Wt test of market- value, [p, 278, cot 1.] 
Farther civil appeal from the judgn-ei-t 
and dec tee passed by the Divisional Ji'dge, 
Peshawar, dated the 30th Augi'.st 1921, 
modifying the decree passed by the 
District Judge, Peshawar, dated the 31st 
May 1921. 

Mr. Saad-ud-din, K. B., for the Appellant. 
Mehta Martial Sain and Mian Zia ud~ 
din, for the Respondent. 

JUDGMENT.— The material facts of this 
case are these. On the 7th of Febru ary 1920 
Sherdil* a proprietor in Takhtabad Awal, 
a village situated in the Daudzai tract, 
in the Peshawar Tahsil, executed a sale- 
deed by which he transferred an area 
of 634 kanals and 5 -12th of the mianas 
or houses connected with the whole estate 
to two vendees Gulmir and Saiyid 
Manawar Shah for the ostensible sum of 
Rs. 10,000. The joint vendees are shown 
to have been contractors in partnership. 
Gulmir is a Knkikhel Afridi, living in 
the transborder tract adjoining the 
Peshawar District, and Saiyid Manawar 
Shah is a contractor of Wadpaga near 
Peshawar City. The sale-deed was 
registered on the i6th of February 1920 
and on that day a sum of Rs. Io,ooo was 
actually paid over in cash by the vendees 
to the vendor in presence of the Sub- 
Registrar of Peshawar, The present suit, 
which was instituted on the 14th February 
1921, is lodged by Ahmadji Rhan, one 
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of the proprietary body of Takhtabad, to 
pre-empt the sale on payment of Rs. 6,50'), 
The right of the plaintiff to pre-empt is 
not deaied. The pre-emptor claims that 
the ostensible consideration, Rs. io,ooo, 
was not fixed in good faith, but was 
recorded merely to defeat pre-emption. 
He alleges also that it was not paid in 
good faith, inasmuch as a sum of Rs. 3,500 
was immediately returned to the vendees 
and that the balance of Rs. 6,500 was all 
that actually changed hands. He claims, 
under section 22 of Act II of 1905, on 
the ground that the ostensible price was 
not fixed or paid in good faitli, to pre-empt 
at the market -value, and he claims, 
following judicial preceileuts, that the 
best teSt of this market-value and that 
which should override all other Considera- 
tions, is tlie amount proved to have been 
actually fixed and actually paid between 
the parties to the transaction. The 
contention tint Rs. 3,500 were immediately 
returned to the vendees, rests mainly 
upon the fact that on the same day that 
the sale was executed, a bond was executed 
by two relaiives of the vendor in favour 
of Gulmir, one of the vendees. It is 
alleged that this bond was for Rs. 3,500, 
and that its execution represented a 
guarantee that the vendor would be 
obliged to return that sum of money to 
the vendees immediately after registration. 
The bond in question has not been 
produced, and it is sought to be proved 
by the production of the deed -writer's 
register. The Trial Court held that 
Rs. 3,500 had been returned by the 
vendor to the vendees, and granted the 
plaintiff a decree for pre-emption on 
payment of Rs. 6,500. The Divisional 
Court on appeal held that the ostensible 
consideration of Rs. lo.ooo lepretented 
approximately the market-value of the 
land, the pgtt:eari having shown that on 
the average of five years recorded sales 
the market-v lue would be Rs. 10,651; 
that there was nothing to show ^hat 
Rs. 3,5oo had been returned to the 
Vendees, and that the sum of Rs. 10,000 
must be treated as having been l?oth 
fixed and paid in good faith. It, therefore, 
granted the plaintiff a decree fer 
pre-emptipn on payment of Rs. ro,ooo. 
The plaintiff appeals tolhfn U^rt. 
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I have heard Counsel at considerable 
length upon the issues involved in this 
case, and I consider that it is one which 
has a certain importance as a precedent. 
There are two questions involved in 
which I Consider tnat the learned 
Divisional Judge has not truly appreciated 
the mat.iod in which such suits should 
be dealt ^ with. The first question is 
whether, in dealing with a registered sale- 
deed of this nature, the onusot proving that 
the consideration entered in the deed was 
not fixed and not paid in good faith rests 
upon the plaintiff pre-emptor, or whether 
It is for the vendee in the first instance 
to show that the ostensible consideration 
was fixed in good faith and that it was 
actually paid. There has undoubtedly 
been a certain conflict of opinion bet v^etn 
Judicial Authorities on this subject, or 
there has been, perhaps, less a conflict of 
opinion than a variation in the manner 
ill which sach transactions are regarded. 
The course of judicial rulings on tlis 
subject is dealt with on pages 377, 378 
and 379 of Mr. EUis'sLaw of Pre-emption 
in the Punjab, 4th Edition. One of the 
earliest rulings on this subject \^as that 
passed in 1864 (W. R. January — July 

1864, page 304) [Sheikh Mahomed Noorul 
Hossein v. Sheikh Hyier Buksh (i)] w.^xich 
laid down very definitily that, where 
a party clniming a right of pre-emp- 
tion impugns the correctness of the 
price stated in the deed of sale, the 
onus probandi is on him to show that 
the property had in fact been sold 
below the st.ited price. The High Court 
of Allahabad dissented from this ruli.ig in a 
number of sabsequent judgme .ts on the 
groUid that the principle had been stated 
ii too unqualified terms. The tcM^lei.cy 
of the learned Judges of th .t High C >urt 
was to regard tue onus as resti g .upon 
the plaintiff in the first instance, but 
resting, one might say, iu a very light 
degree. It appears to have been an 
aeceptei principle that very slight evi- 
dence was ordinarily sufficient to shift 
the onus from the pre-emptor to the vendee. 
Oi the other haad, tiie principle was 
affirmed again in another ruling that, 
prima facie, the consideration in the sale- 
deed is to be taken as the true considera- 
(i) W.Ri 1864,3044 
18 


tion [Bhagwan Singh v. Mahabir Singh U), 
Sheopargash Dube v. [Dhanraf Dube (3), 
Tawakkul Rai v. Lachman Rai (4), Agur 
Singhv Raghuraj Singh (5) Abdul Majid 
v. Amoluk (6)]. As against these rulings, 
there is a well known and important 
judgment, published as Gulab v. Ram Singh 
(7), which appears to me to deal with the 
situation from an aspect which has been 
frequently overlooked. In that judgment 
Sir Meredyth Plowden remarked, ^‘It is 
evidently desirable to place the q^uestiou 
of burden of proof on a sound looting. 
The price entered in a deed of sale whether 
registered or not, is no evidence whatever 
as between a pre-emptor and the vendee that 
that price was paid. It is some evidence 
between the vendor and the vendee who 
are parties to the deed, but the pre-emptor 
is a stranger. The particular iact whether 
the price so entered was paid is a fact 
especially within the knowledge of the 
vendee, and when the suit goes into 
Court, the vendee is the person who 
wishes the Court to believe in its exist- 
ence and, consequently, under sections 
103 and 106 of the Evidence Act the 
burden of proving that the price entered 
was paid lies upon vendee as against 
the pre-emptor. Tl|P'ule of law is per- 
fectly rational and just in reference to 
pre emption cases’ \ In other words, this 
ruhug seems almost to stand alone in 
Tec irmg the fact that the pie-emptor is 
no paity whatever to the execution of the 
deed, and that he cannot be prejudiced 
by statements which were made by persons 
beyond his control and who may even le 
regarded as potentially hostile to him. 
Taere is yet another aspect of the case 
which, in my opinion, cannot possibly be 
Overlooked by Courts of Eaw. The Law of 
pre-emption has now been in force for a 
aumber of years, aud in districts, such as 
the Peshawar District, where pre-emption 
cases are extremely common and may be 

(2) 5 A. 184; A. W. N. (1882) ai 3 I 3 Lid. Dec. 

^^(3* Va!*223J a. W. N. (1887) 39 i 5 Lid. DeC, 
(h S*) 584 

(4) 6 A. 3441 A.W.N. (1884) I10| 4 Ind.l>ee, 

^”(5) 9*A. 4711 A. W. N. (1887) 951 s Ind. 

fST S*) 751 

(6) 29 A.6i8: 4 A.I..J. 5311 A.W.N. (1907) 
202 . 

(?) I02F,R.i89®* 
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numbered by tens of tliouspnds, it may 
almost be said that no deed of sale of 
pre-emptible property is ever drawn up 
without some e5’e to a possible suit of 
pre-emption. No doubt, this situation 
has been created gradually, and it is only 
in recent years that the cumulative eFect 
of considerations of this nature has be- 
come crystallized into a universal custom. 
But it would be idle any longer to attempt 
to overlook the fact that such a custom 
no.v exists. I cannot help feeling that 
Courts in this Province are failing to 
face the position with that directness 
which is really required, possibly because 
it can hardly be stated in its crudest 
fo m without Some unpalatable reflection 
upon the character of the public concern- 
ed aua of the situation which has been 
c eited by the existence of the law. Indeed 
tue custom of protecting sales from pre- 
e nption by multifarious devices has been 
to some extent encouraged by judicial 
prououacements. It has been laid down 
tr o u time to time, for instance, that the pre- 
emptive rigiit is an o.ierous right which 
may be defeated by all lawlul means.'*' 
It Would be superfluous to discuss here 
a thiiofy which doubtless attempts to 
express a legitimate view, but uuicu is to 
a large exteat a truism. It migat be s ad 
that any thiog $an be lawfully defeated 
if the means employed arc therasel\ cs 
liwful. Auy theories or conflicts of view 
upon this question are beside tne qaestioii. 
At the most they relate only to the 
respective qu^I ties of the plaintid and 
the vendee, and the creation, existence, 
or disappearance of the right to pre-empt. 
They have no bearing upon the simple 
question of fact as to whether an ostens- 
ible price has been fixed or paid in good 
faith." The ’Act^ coa template that the 
pre*emptor may aecliue to recognise a 
price not so fixed or paid, i^nd no mere 
device or misrepresentation, however ‘law- 
ful," cun deprive him of this statutory 
right. If such devices are shown to be 
Universally employed, wher^ other means 
of defeating pre-eihption are not avail- 
aolfi, it is only logical to thi^jW ti.eow^s of 
proving goou f ith hpon ti*e p^iso in 
whose particular k,.owTedge it IiCa. T ere 
^rerecor Jed rulings ofthisConn which aj - 
pear to me to give some colour to the 


attitude ordinarily adopted by Courts. 
instance, in a published ruling of this 
Court, J. R. 92 of 1917, my learned pre- 
decessor remarked, ‘•At the same time, 
r fully endorse the Additional Divisional 
Judge’s view that, where mala fides is 
alleged, it lies on the person who makes 
the allegation to establish it. Thus, if the 
plaintiff in a pre-emption suit alleges that 
the price was not paid and fixed in 
good faith, he should be called upon to 
prove this.'' I confess that I can only 
dissent trom this view. It appears to 
me to overlook the very just exposition 
of the law which was laid down by Sir 
Meredyth Plowden in Gulab v. Ram Singh 
(y) and it also overlooks the universal 
existence ot the custom to which I have 
alluded above. In other words, I 
m ist st.*te defi itt ly my ophJon thd tl v 
onus of proving that the consideration ioi 
a pre-emptible sale ei.tere i intliesale-aetd 
was fixed a..cl paid in goo; faith, rests 
Solely upo*. the vendee, and that it rests 
upon him from tne very outset and not 
by reason oi tne burden havii.g shifted by 
evidence, slight ur oti.erwise, produced, 
by the pre-empt or. 

The other question w ich I n .ve allu- td 
to as impoitent, and widci. I tliink, h£^s 
been al le st partially o^erlo(kt.o 1 y tj e 
le .rne i Division I Jut g' , is the proi • r 
method of aactriaining tlu market-value 
ot land. Courts in this Province have 
been long accustomed to adopt the 
routine method ol calculating this price 
upon tne average of five yearly sales. 
Six meth ds of deteimi ing the market- 
value are given in sectiv^n 27 of the 
newer Punjab Act I of 1913 (which, 
though not iu force in this Province, 
may well be taken as a guide based 
upon long experience), and it may be 
remarked tiiat a comjmtation by prices 
realized in previous sales is. ti e 6th or 
last of these methods. What appears con- 
sistently to have been overlookea is tl at 
practically every one ol the recorded sales, 
upon w* ich suci calculation is bv,.sec, is 
vitiated by exactly ti^e same consider a- 
£hms as have vitiated the transaction in 
suit. If the fact be fuetd that the cus- 
tom o. inflat i g tiie ostensible price in 
I re-empiiblt s les is extrtmely coihn.on, 
we are really dealing with nothing more 
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tliiii a recoird iu which, many prices 
have been so iaiated. was recog- 

nia^ed by the Pan jib Chief Court as 
long ago as in 1898 (vi 4 e Ramukh Das 
V. FaJtzl^d^Mn (8), The market- 
value of land in pre-emption suit# is 
usually relevant in two ways. It isre» 
levant in the first instance simply as 
evidence as to whether a certain price 
has or has not been fixed in good 
faith. It is also relevant, when that 
price cannot be accurateb^ determined, 
as showing the price at which the 
Court shill decree pre-emption. I may 
remark that in his judgment the learn- 
ed Divisional Judge has devoted very 
little attention to the accuracy of the 
m irket-value. He h is noticed, in passing, 
taat the market-value, as brought out 
by the Putwari*s calculation, is over 
Rs. 10,000, but he has treated this fact 
as of minor impartance in view of the 
finding that Rs. 10,000 was the price ac» 
tually paid. Now, in determining what 
price was as tually paid, the market-value 
must always be not conclusive, but cer- 
tainly imtportant evidence. It is, there- 
f.''»e, to some extent to argue in a 
circle to use a market value, ascertained 
by any means, as evidence of the price 
actually pain aid then to pass by the 
qiestion of market -value as one of 
itt’e importance in view of the finding 
tut t le same sum wjs actually pad. I 
gay t ut this is, to some extent, atgu- 
i .g in a circle because the finning t..at 
tine full gum was actuaU\ paid was ne- 
ceasarily infiaenced by t e assumption ti at 
t lat s m app.pxhnately rei rcsentei.. the 
market- value. 

.t is now possible t<j deal with the 
issue in. the present case as to whether 
Rs. were fixe (: a j. paid in poo(. 

f.Jfch .16 consideration for the sale, Tne 
oiuus, as I have shovn, rests initially 
upon the vender. Further, it ^ rests 
more leavUy u >0 i him» whe«h,as in the 
p:eso*^t case, there were no> other means 
of ddfea .m, pi:e tion. Jtisdeai that 
Host only the gait pre-emptiblp, 

hut that a suit fpr pre-emption 
must have been anticipated or at l^t 
its posaihilityracognisedk Ihave been shown 


^another case where the same vendee 
Gulmir attempted to defeat pre-emption by 
putting up Ghulam Haidar as vendee and 
taking a mortgage from the latter. 
emption was, however, decreed to one 
Masammaf Rakhmania, the transaction 
being held collusive. It is objected that 
this transaction wais subsequent to the sale 
now in suit, but, as a matter of fact, 
it was only a few days later, and I con- 
sider that it is evidence to show the 
position of Gulmk at least as a vendee 
whose intrusion was prevented and had to 
be protected by some device. One might 
have expected to- find in the present 
case some attempt to protect the sale 
by manoeuvres, such as mentaoned above 
or by some alleged agreement by way 
of waiver of pre-emptive right. The 
vendee, however, had no other means 
actually available except infiation of 
price. He h»is„ therefore, to SschaHtge to 
the full the onus o£ proving that it was 
fixed and paid in good faiths 

He seel^ to discharge it in the first 
instance by the recital of tl.e considerti-tion 
in the sale-deed and by the fact thitt 
Rs. 10,000 uadoubtedly changed hanjds iu 
the presence of the SubrRegishrar. The 
recital in the sale-deed is, t s has been 
s iowu at Si>me length above; of no practicsal 
value and does ndt in itself shift the 
onus. The payment of cash before tVe 
Sub-Re,;istrar is importarJ*. But here 
a^ain we are confronted with a situation 
arising in the first instance from judicial 
ruli..gs and gradually carystallized by 
custom. In the ruling of the Punjab Chief 
Court quoted above \fi%iab v. Ram Sin§k 
(7I] t at portion of the price which had 
been paid i^. cash before the Suh-Rj@giiftr£.^r 
was done ccepteu. c s validi the alleged 
private payments being ruled out. Ir 
has been argued, with some juslice; by 
the Counsel fo* the appelfent, 

that the judgment in ipisestioicwa's largely 
responsible for practice which .lor^ 
obtained both in the Punjab and in this 
Province, of regarding payment before 
the Snb^ Registrar* as Conclusive* XJMo»- 
tunately, however,, a ruln^ thumb 
method ot asoertaining facts ik lat vitably 
exploited!, and thefe can^be no possible 
doubt t^dt the public have adjusted their 
metho# in order to profit by what is 
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believed to be the attitude of the Courts. 
Cases too numerous to mention have come 
to notice in which among various items 
composing consideration, that of payment 
made before the Sub- Registrar is not the 
least but the most open to suspicion. The 
word ‘‘payment" means more than a 
public transfer of cash from hand to hand. 
A genuine payment implies that this 
transfer is permanent and real, and that 
the Vendor is really parting with and the 
vendee really acquiring something of 
value. Wnen both parties collude to 
disgalse a transaction, the physical 
manoeuvre of passing coins from one 
hand to the other is a device to trans- 
parently easy to be a conclusive test of 
payment. The view that the test is con- 
clusive is usually based on the argument 
that it raises a presumption which can 
only be defeated by the pre-empt 01 proving 
to the hilt that a particular sum was 
subsequently re-paid to the vendee. Now, 
it is obvious, that the pre-emptor cannot 
possibly produce direct evidence of a 
secret transaction to which he was no 
party and in which precautions were 
taken to avoid his kxowing of it. In 
other words, to regard the transfer of 
cash before the Sub-Registrar in this 
manner is Merely to make such transfer 
a conclusive test. In my opinion, a 
presumption of genuine payment certainly 
a ises, but arises purely from one fact, 
and that is that the vendee would not 
risk letting a large sum of cash remain 
even temporarily with a person not 
entitled to it unless he had some guaran- 
tee that he would get it back again. The 
pre-eMptor, therefore, can rabut the pre- 
sumption, if he can show, not necessarily 
that the sum was re-paid (a fact beyond 
the possibility of his knowledge) but that 
some guarantee existed which would be 
suffioieat to enforce re-payment. This is 
what he attempts to do in the present 
case. He alleges that two near relatives of 
the vendor, Alam Khan and Dilawar, 
executed, simultmeously with the deed of 
sale, a bona for Rs. 3,500 in favour of one 
of tne vendees Oulmir, the possession of 
whicu enibled the vendees to force the 
vendor to return to them a similar sum. 
Tne bond itself is not forthcoming, and 
In this connection it is important to notice 
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that Alam Khan and Dilawar are, from the 
evidence, clearly endeavouring to support 
the vendee. The vendor, on the other hand, 
sides with the pre-emptor. The vendee 
eventually admitted that a bond was 
executed by Alam Klmn and Dilawar 
in his favour on the same day as the sale. 
Tne bond was written oy the writer of 
the sale-deed, and witnessed by the same 
persons. It is entered in the deed-writei s 
register but the amouLt is there shown 
as Rs. 1,500. On the other hand, the deed- 
stamp is Rs. 15 sufficient for a bond of 
Rs. 3,000 but not lor one of Rs. 3,5<X). Ti.e 
serial numbers of the bond and sale-deed 
are Nos. 106 and 107. Tne period for re- 
payment of t ie loan ad Vancei on the boud 
W..S npparenth a w^eek Now, the moEt 
suspicions feature of the transaction teb.t- 
ing to fhebond is the .vtUtuje adopted by 
the venaee himself. It was Ouly after 
considerable prevaricc^tion that he ad' 
mitted that the bond had been executed 
at all. He then Said that he did not 
remember for what amount it was execut- 
ed, but that the money had been 
certainly r-epaid and the uond returned to 
tne executants. He admitted that the 
money had been av^va need from the joint 
funds belonging to the firm in which he 
and the co- vendee Mtnawai S‘~jali were 
partners. He said, however, that ) e could 
not produce the accounts in question as 
they had been destroyed on dissolution. The 
evidence of Alam Khan on the subject 
shows clearly that he is ou the side ^ of 
the vendees and that he is endeavouring 
to assist them. Nevertheless, he admits 
that the bond was for Rs. 56 ^ 0 , but says 
that only Rs. 3,000 were obtained under it. 
He puts forward the rathei belated ex- 
planation that the money was raised by 
him and Dilawar Khan for the purpose 
of purchasing some land from one Ghulam 
Rasul. It has been shown that the 
latter sale took place on the 3rd of 
March 1920, about a foituight after the 
bond was executed, and Rs. 2,5'JO were 
paid Defore the Sub-Registry. At the 
Same time, this explanation is most un- 
convincing. If the money was lealiy tuised 
for the sale, it is aifficult to ste how it 
could have been re-paid either before or 
almost simultaneously with the sale, and 
the whole story has to me the appedxaace 
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cf aa afterthought which was not put 
forward by the vendee Gulmir io the first 
instance. I am forced to the conclusion 
that th’s bond was inseparably connected 
with the sale novv in suit, and that a 
deliberate atttempt was made to conceal 
its existence in the first instance, because 
it was realized that it might disclose the 
real facts of the transaction between the 
parties. The vendee has chosen to say 
that he cannot even recollect the amojnt 
covered by this bond. As it was written 
on a St imp of Rs. 15 in value, there is a 
strong presumption, even as against the 
entry in the deed-'A riter*s register, that it 
was actually for Rs. 3,000. We alsoha^e 
the very important admission of Alam 
Kian, vvho is nevertheless seekirg to 
support the vendee, that the amount r aid 
under it was Rs. 3,000. I am afraid that 
I cannot agree with the learned Divisional 
Judge where he remarks, '‘The executers 
of the bond are distant connections of the 
vendor, Dilawar is the son of his maternrl 
aunt and Alam Kha»i is his maternal uncle. 
There is no reason to suppose that they 
had aiy sufficitnt motive to make them- 
selves a party to a fraud to ^ defeat 
pre-emptors. ** Devices of this kind are 
Unfortunately too common to be re. arced 
as frauds which the relatives of parties 
to a pre-emptible sale would hesitate to 
perpetrate. There is nothing in the least 
improbable in Alam Khan and Dilawar 
having colluded with the vendor and 
vendees to give a guarantee that a certain 
portion of the ostensible price should be 
immediately refunded. I can only regard 
the facts connected with this bond as 
raising a strong presumption that Rs. 3,000 
out of the sale-money were intended to 
be immediately re- transferred by the 
vendees to the vendor; that it formed a 
guarantee for this transaction, and that 
the guarantee was duly acted upon. 

But even the above presumption might 
be rebutted if the vendees were able to 
show that the sum of Rs. 10,000 repre- 
sented, nevertheless, a price not incon- 
sistent with the market-value of the land. 
They are perfectly entitled to show this 
and evea to contend that any excess over 
the market- value represented a '‘fancy 
price" which they were ready to pay for 
petscnal reasons. Th? validity of fancy 


prices has been te^ognized by Judicial 
Authority, and we are not dealing at this 
stage with the question of market- value 
a s determining the price of pre-emption, 
but its bearing upon the question of what 
sum actually changed hands as the price 
of the transaction. Now, I have already 
alluded to the unsatisfactory nature of 
determining market-value merely by a 
reference to recorded sales. 1 consider 
that Courts should regard the results of 
such a calculation with the utmost caution. 
We have, in the present case, one excellent 
test of market-value which appears to have 
been entirely overlooked by tie Divisional 
Judge. The property in suit was ad- 
mittedly leased for a period of 5 years for 
Rs.25operannum by a deed dated the 2ctli 
of January 1919. When the present sale 
was concluded, thislease had still four years 
to run. To capitalize the value of a lease, 
16 years' purchase was taken on one 
occasion by the Allahabad High Court. 
Cases have been before the present Court 
in which 20 years' purchase has been 
taken as a guide. The latter calculation 
is in most cases undoubtedly too high, as 
it assumes that a vendee will only get 
a leturn of 5 per cent, on his outlay. 
We may reasonably tahe into account, 
however, the increase in the value of land, 
and the anxiety of the vendees to acquire 
it. To assume that the v^alue has doubled 
since 1919 would certainly be to exag- 
gerate the enhancement of values. It 
must, further, be remembered that 
when the sale was effected, the lease hod 
still four years to run, and that, if the 
vendees really paid Rs. io,oco for it, 
they would be getting at least for four 
years the wholly inadequate return of 2J 
per cent, on their outlay. The vendees, 
one of whom is a contractor oi 
Peshawar City, w’ould not have hao lie 
least clifficnlty, rs a matlei of fact, 
in investing their money on perfectly 
reasonable security at vs high interest as 
12 per cent. It seems to me, therefore, 
practically impossible that they could have 
paid Rs. To.OiOo. In arriving at the market- 
value, we may go as far as to assume that 
the annual income expected from the land 
has risen from Ps. 250 per mensem to 
Rs. 500 per annum. Followiug the most 
reasonable basis of calcnlatior which has 
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been adopted in^ucli cases, a capitalized 
yaiue of i6 years' purchase may reason- 
ably be taken. This would imply a 
market- value of Rs. 8,000. But as against 
this, the fact must be set off that the 
veuves could not for four years obtain 
more than 250 per annum. So far, therefore, 
as tlm method of calculation is concerned, 
the approximate market-value would be 
about Rs. 7,000. 

A calculation based on an actually 
existing lease is certaijoly one of the best 
methods which can be adopted. A cal- 
culation on the basis of land revenue 
may, however, be also legitimately con 
sidered. The revenue assessed on the 
land in suit is Rs. 86-3*9. Various ratios 
between land revenue and market-value 
have been adopted from time to time by 
the Chief Court of the Punjab. In 
1901 65 to 72 times the revenue was 
taken as a basis. Since then a proportion 
of 80 or 90 times was taken in 1908, 
100 times in 1912, and igq times in 1020. 
I believe, as shown by other cases which 
have been before this Court, that the 
latter calculation is not a safe guide for 
the North-West Frontier Province. A 
hundred times the revenue may not he 
far short of the mark. This would make 
the value Rs. 8,600. But the fact must, 
again, be taken into account that the 
land was encumbered with a lease which 
,had still four years to run, and I am, again, 
forced to the conclusion that Rs. 7,000 
was in excess, rather than in defect of 
the market-value. I consider, therefore, 
that the* vendees have by no means 
succeeded in rebutting the presumption 
raised by the existence of the bond 
alluded to above that Rs. 7,000 was the sum 
which actually and permanently changed 
bands. 

When it has once been found that the 
price was not fixed or paid in good faith, 
the Court has to decree pre-emption at the 
market price. I agree, however, with the 
view taken by the Divisional Judge, and it 
i$ one which is supported by a consensus 
X)f Judicial Authority that the price proved 
actually to have bw paid is the lest 
test of market value. As I have held thaA 
the price paid was Rs. 7,^0, this, sum 
will he taken as the market value on which 
jpee-e nption is to be d^eereed, 


On the above findings 1 accept this 
appeal to the extent that the price for 
pre-emption be reduced from Rs. io,oco 
to Rs. 7,000. The plaintiff sued to 
pre-empt for Rs. 6,000, and it would be 
inequitable to grant him costs on mere 
than the above sum. The defendants- 
vendees will pay the plaintiff's costs in 
the Courts below upon a sum of Rs. 6,500, 
and in the present appeal upon Rs. 3*ooo. 

K. 5. p. Appeal accepted. 


PRIVY COUNCIL. 

Apbeai, tromthe Calcutta Bigh Coirt. 
March 3, 1921. 

Ixrd Dui edin, Lord Shew, 
Sir John Edge, Kt., and Mr. Ameer Ali, 
KSHETRABASHI MAHANTX— 
Defe ndant — ^Appelean'i 
ver sus 

RATNAKAR MAHAPATrA andothEfs 
— PLAINTIFFS — RepPCN DENTS. 

Bengal Tenancy Act (VIII of 1885), s. 174 
— Orissa Division — Sale for atr ears of rent — S. 174, 
applicability of. 

The provisions of section 174 of the Bengal 
Tenancy Act apply to the sale of a holding for 
arrears of rent in Orissa. 

In Orissa, section 174 of the Bengal Tenancy Act 
applies to suits that originate in Uie Civil Court 
as well as to those that originate in the Collector'^ 
Court under the law as it stood in Orissa before 
the section was there introduced. 

Baikal Farida v. Jogendra Nath Bose, 11 
Ind. Ca8.239; 14 C. L. J. 168; 16 C. W. N* 511, 
approved. 

Appeal from the Calcutta High Court. 

JUDGMENT. 

Lord Dunedin* — on the lath January 
1907, a person got a decree for arrears 
in respect of rents of lands in Orissa, 
la respect of that decree, the lands 
were sold on the 27th June 1907 and 
on the 27th September 1907 the father 
of the appellant, whom he now repre- 
sents, was declared the purchaser. With 
in thirty days thereafter, the judgmeit- 
debtor deposited the full sum and costs 
and accordingly on the 23rd December 
1907, the sale was set aside under the 
terms of section 174 of the Bengal Ten- 
ancy Act of 1883. gainst that setting 
aside an appeal was taken to the Col- 
lector, who reversed the judgment of tte 
Deputy Collector and confirmed the sale. 
An appeal from his decision was taken 
tp the Commissioner, who, on the i^th 
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July 1908, upheld the decision of the 
Collector, and on the i6th February 
1909, a sale certificate wr.s granted. 

the 26th May 1909, the present suit 
was raised in the Civil Court by tie judg- 
ment-debtor, and the Subordinate Judge, 
taking the same view as the Commis- 
sioner had taken, by his decree dismissed 
the suit. An appeal was taken to the 
.Calcutta High Court, and the Calcutta 
High Court dealt with it as follows: — 
‘‘The point as to whether section 174 
of the Bengal Tenancy Act applies to 
.sale of a holding in Orissa is concluded 
by authority in the case of Baikal Pari da 
V. Jogendra Nath Bose (i), decided in 
.this Court.” And they accordingly re- 
versed the decree of the Subordinate 
Judge. An appeal his now been taken 
to His Majesty in Council against the 
decree of the High Court. It is, there- 
fore, practically an appeal against tie 
judgment i i the case just cited. The 
whole Point is t’lis. llie Bengal Tenancy 
Act, as originally passed, by section i 
(3) did not apply to the Division of 
Otissa; but by section 2 (2) it was con- 
templated that it might be eventually 
extended to Orissa, and it is there enacted: — 
“When this Act is extended to the Divi- 
sion of Orisaor any p-rt thereof, such of 
those enactments as are in force in that 
Division or part, or, where a portion 
only of this Act is so extended, so much 
of them as is inconsistent with tha^ por- 
tion, shall be repealed in that Division 
or part. ” Besides that there is a gere- 
ral repealing section. lu this section 
Act VIII of 1865 is not included among 
the Acts repealed. The Bengal Tenr^ncy 
Act was extended to Orissa by order 
published in the Calcutta Gazeite on gth 
January 1907. 

Section 174 of that Act deals with 
applications to tset aside a sale. It says: — 
* 'Where a tenure or holding is sold for 
.an arrear of rent due thereon, then, at 
any time within thirty days from tie 
jd-ile of sale, the judgment-debtor may 
apply to have the sale set aside, on his 
depositing in - Court,. . . ., .the amount re; 
cov^rable under the decree and so oul 
Then it provides that there shall he an 
(1) .11 Ind. Cii. *3W t4C.Ti|. J; 168) f6 C. W* 


order setting aside the sale. It is quite 
•obvious that those words apply to the 
facts in this case, because the amount 
was deposited within* thirty days of the 
sale. The sale being in June 1907 was 
after tlie extension to Orissa of the 
Bengal Tenancy Act. Accordingly, the 
■ whole argument really turns on this : that 
section 174 can only apply to suits 
that originate in the Ci^il Court, and 
cannot apply to suits that originate in 
the Collector's Court under the law as 
it stood in Orissa before this section 
was introduced. Under the law as it 
stood in Orissa under Act VIII of 1865 — 
the sections need not be gone through, 
because the result of them can be given 
quite shortly — the period is eight days 
.for setting aside a sale like this instead 
of thirty. 

The matter was dealt with by the 
Calcutta High Court in the judgment 
already cited. They say at page 312 of 
2CVI Calcuttd Weekly Notes [Baikal Parlda 
V. Jogendra Nath Bose (i)] :< — 

“ It has heen argued that if the inten- 
tion, of the I,egislatufe was that tie ex- 
ter.sion of any foition ol the Bengal 
Tenancy Act would by implication. ope rate 
as a repeal of the provisions of Act VHI of 
1865 (B. C,), mention would ha\ e been made 
of the hitter Act in the First Schedule, 
In our opinion there is no force in this 
contention. ” Then they go on to say 
*it w^ould he meaningless to hold that 
section 174 ot the Bei.gal Tenancy Act 
•has been extended to the Division of 
Orissa, but that it hes no application 
to a sale held there under that Act. Their 
.Uordships thii k that is plain common 
"sense, and that to hold that section 174 
did not apply would really be to render 
the legislation meaningless. 

They wdll, therefore, humbly advise His 
Majesty to dismiss the present appeal 
•with costs; but they add that, inasmuch 
as it has been represented to them that 
the purchase-money has not been returned, 
nothing that they aie here saying must 
be understood as in any way preventirg 
an application to the proper Court in 
India lor the return of the purchafie-nioney. 

Solicitor for the Appellant:—- Mr. E. Dah 
gado, 

c, A. & N. H. Appeal dfsmtssci. 
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ADYA SARAN V. vLMI CHAR AN. 

ALLAHABAD HIGH COUBT. 

Civil, Revision Petition No. 137 oe 1922, 
April 25, 1923. 

Present: — Mr. Justice Piggott. 

B. ADYA SARAN— Peaintiff— • 
Applicant 
versus 

E:ALI CHARAN and another— Defend- 
ants— Opposite Parties. 

Agra Tenancy Act {I I of igoi), s. 167 — Suit 
cognisable by Revenue Court — Appeal — Revision 
— High Court, power of. 

The High Court has, by virtue of the provision 
contained in section 167 of the Agra Tenancy 
Act, no jurisdiction to entertain a revision peti- 
tion against the order of a District Judge refus- 
ing to entertain an appeal against a decree of an 
Assistant Collector in a suit of the nature speci- 
fied in the Fourth Schedule of the Act. 

Parbhu Narain Singh v. Harhans Lai, 35 Ind. 
Cas. 279; 14 A. ly. J. 281 at pp. 291, 292, Jumna 
Prasad v. Karan Singh, 46 Ind. Cas. 338; 41 A, 28J 
16 A. E. J. 859 and Gaj Kumar Chander v. Syed 
Salamat AH , 52 Ind. Cas. 756; 42 A. 83; 17 A. E. J. 
1057; I XT. P. E. R. (A.) 142, followed. 

Kesho Das v. Moral Pandey, 23 Ind. Cas. 320; 12 
A. E. J. 367, distinguished. 

Civil revision from an order of the 
District Judge, Cawnpore, dated the 19th 
of July 1922. 

Mr, U. S. Bajpai, for the Applicant. 

Mr. N, P. Asthana, for the Opposite 
Parties. 

JUDGMENT. — ^This is an application ia 
revision against an order by which the Dis- 
trict Judge of Cawnpore refused to entertain 
a petition of appe^ presented to him 
against th^ decree of an Assistant Collec- 
tor in what wai beyond question a suit 
under the lyocal Tenancy Act, II of 1901. 
The suit, as originally brought, was a suit 
of the description covered byvSerial No. 36, 
group C, of the Fourth Schedule to the said 
enactment and under the provisions of sec- 
tions 150 and 154 of the said Act. It is 
possibly an arguable point whether the 
parti cidar decree against which the petition 
of appeal was presented in the Court 
of the District Judge, was really a 
decree in the suit as originally 
instituted, or whether it could be tnated 
as a decree in a separate suit or proceeding 
which had arisen out of the former one and 
fell under the purview of Serial No. 38 of 
group C ol the Schedule already mentioned, 
being governed by the provisions of section 
150/15^ of the Tenancy Act. In any 
e V nt, the petition of appeal tq the District 


(1923 


Judge invited him to take cognizance 
*‘in the way of appeal/^ within the meaning 
of section 167 ol the Ivocal Tcnatcy Act, 

1 1 of 1901, of a matter in respect of which 
a suit of the nature specified in the Fourth 
Schedule ol the Act, not only might have 
been brought, but had actually been brought. 
The District Judge held that the provisions 
or section 177 of the aforesaid Tenancy 
Act, II of 1901 did not give him juris- 
diction to entertain the appeal. 

The application before me is iii revision 
against an order returning the petition 
of appeal which followed upon the abcve 
mentioned decision. 

A prehminary objection is taken that 
this Court has no jurisdiction to take cog- 
nizance of this matter by way of r. petition 
of revision. I stand committed to the view 
that the cognizance of this Court is barred 
by section 167 of the Local Tt nancy Act al- 
ready referred to. I gave my reasons 
for this conclusion in the case of Parhhu 
Narain Singh v. Harhans Lai (i). My 
view was subsequently adopted by another 
learned Judge of this Court in a deci.sicn 
which has found its way into the authorised 
reports, vide Jumna Prasad v. Karan Singh 
(2). On the other side my attention has 
been drawn to a number of instances in 
which this Court has assumed jurisdiction 
to interfere in revision with orders such 
as the one now before me. Most of these 
cases are unreported and I do not find any of 
them in the authorised reports. I am, how- 
ever, referred to the case of Kesho Das v. 
Moral Ptindey (3). The jurisdiction of this 
Court to interfere in revision was, in this 
andi * similar cases, taken for granted, but 
not judicially aflErmed upon objection raised. 
In this state of the authorities I might 
have felt disposed to refer the question of 
jurisdiction to a Bench of two Judges, 
but I find that this has already been done. 
The case of Gaj Kumar Chander v. Syed 
Salamat Ali{^) is one in which the ques- 
tion of principle, about which another learn- 
ed Judge of this Court had dissented from 
mein Pafhhu Nurain's case (1) was express- 
ly referred to a Bench of two Judges for de- 

(1) 33 lud. Cas. 279; 14 A. E. J. 281 at pp. 291, 
292. 

(2) 46 Ind. Cas. 3381 41 A. 281 16 A. E. J. 859. 

(3) 23 Ind. Cas. 320; 12 A. E. J. 367. 

{4) 52 Ind. Cas. 756? 42 A. 83; 17 A. E. J. 10571 
I XJ, P. E. R. (A.) 142, 
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termination. The learned Judges have 
in terms adopted the view a&med by 
me in Parhhu Nara n*s lasc (i). I feel 
bound, therefore, to hold that the question 
of the entertainability of this application 
is concluded by authority. I hold that 
it is not entertainable and on this ground 
dismiss it with costs. 

z. K. Application dismissed. 


CALCUTTA HIGH COURT. 

Appeai .3 from Appeeeate decrees 
Nos. 12^4, 12:45, 1247, 1248, 1249, 

1281, 1322 AND I3.:3 OF 1919. 

August 2, 1922. 

Present:— Ml, Justice Walmsley and 
Mr. Justice B. B. Ghose. 

In Appeae No. 1244 op 1919. 

Sheikh JABEDALI and others— 
Defendants Nos. i, 9, 10 and ii 
— Appeeeants 
versus 

PRASANN\ KUMAR NAG and 

ANOTHER— Plaintiffs— AND others— 
Defendants Nos. 2, 4, 5, 6, 7, 8 and 12 
— Respondents. 

Transfer of Property Act {IV 0/1882), s- 43, 
applicability of — Sale by Hindu widow as owner— 
Sale-deed signed by sons — Sons, whether boundr— 
Hindu Law — Widow, transfer by — Transfer void 
or voidable, 

A Hindu widow having only a limited estate 
transferred as owner certain property of her 
deceased husband. The document of transfer was 
also signed by her two major sons. In a suit 
challenging the sale after the death of the widow 
the transferee urged that, even if the sale by the 
widow was void, he acquired under section 43 
of the Transfer of Property Act title to the shares 
of the sons who had slgn^ the document: 

Held, that, inasmuch as the sons did not make 
any erroneous representation and did not profess 
to transfer, the section m question did not apply 
and the transferee did not acquire any title qua 
their shares. 

A transfer by a Hindu widow having a limited 
interest is not void but voidable at the hands of 
the reversioners and no body except the said 
reversioners or persons claiming through them has 
any right to question the validity of the transfer. 

Appeals against the decrees of the 
Sabordiaate Judge, Second Court, 


Mymensingh, dated ^ the 10 th of 
March 1919, modifying and affirming 
those of the Munsif, Second Court, 
Tangail, dated the 8th of December 1917. 

Dawifka Nath Chukrabutty and 
Tarakeswar Pal Chowdhury, for the Appel- 
lants ia Nos. 1244, ^245, 1247, 1248 and 
1249 and for the Respondents in Nos. 
1281, 1322 and 1323. 

Babus Moheftdra Nath Roy^ Suren- 
dra Nalh Ghosal and Haripada Ghose, for 
the Respondents in Nos. 1244, ^245, 1247, 
1248 ani 1249 and for the Appellants 
in Nos, 1281, 1322 and 1323. 

JUDGMENT. 

Walmsley* J. — ^Tne plaintiffsin the suits 
from which these appeals arise are Pra- 
saana Kumar and Chandra Kumar, sons 
of the late Krishna Kumar Nag; they 
instituted five suits, two of thtm relating 
to land situated ic Mouza Balina, tlree 
relating tol'.na situated in Dutail. 

In the first Court they won in the two 
suits relating to Mouza Balina while they 
lost the other three. That decision gave 
rise to five appeals, three by the plaint- 
iffs, and two by the defendants. In the 
lower Appellate Court, the defandants* 
appeals were dismissed, and the plaintiffs' 
appeals decreed almost in full. 

There are now eight appeals before us. 
Three are preferred by the plaintiffs, and 
they are in resject ol thatpait of their 
claim regarding the land in Mouza Dubail 
which has been dismissed. They are 
Appeals Nos. 1281, 1322, 1323. Ihe other 
five are preferrei bv the defendants, ll ey 
are Nos. 1244, 1245 and 1247 relating to 
Dnbail and Nos. 1248 and 1249 relating to 
Balina, The plaint ids claim tie entire 
sixteen annas interest in theland in 
Balina. They say that they held it as 
Khamar and enjoyed possession throrgh 
harjgadars until 1318 B. S. when the 
defendants began to interfere with their 
po ession, and that the latter after 
g tting themselves wrongly described as 
raiyais in the Record of Rights dispos* 
ses'sed them in 1320 B. S. 

The defendants say that the land in 
the suits belongs to the Baliati Babus, 
and that they, the defepdants, have been 
holding them as raiyats since 1309 B. S. 
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In regard to the land in Dubail the 
plaintiffs claim nn interest of 3-cnnas 13- 
gandas, and say that the plots described 
in the three suits were aba,.doued by the 
occupancy raiyals who lield them, and 
that, as those raiyals had not the right 
of transfer they' attempted to take 
possession but were resisted by the 
defendants. 

In these suits also the defendants pleaded 
that the land was the Khamar lard of 
the Buliati Bibus, and that they held the 
land as raiyals under them. 

Many questions were raised in the Courts 
below, but it would be tedious to set them 
out, and I do not think it necessary. It 
isenoughto deal with the poi^i^s pressed 
in tliis Couit. 

For the defendants it is urged in all 
their appeals that the plaintiffs* shrre 
is less than what they claim. The 
argument, however, is applicable only to 
the lands in Dubail, because the Courts 
below are agreed in finding that the Balina 
lands lay in the exclusive Khamar of 
Krishna Kumar and of his sons after him. 

It is conceded that in the 3-amu'S 13- 
g^ndas share of the ialuk, Krishna Kumar, 
father of plaintiffs, had a share of ten- 
annas while his brother Kani Kumar had 
the remaining six-ar.nos. That division 
Was made by a deed of settlement in 
1282. Ram Kumar died in 1283, leaving 
a widow Siva 'Sundari and minor sou 
Kimini, and a daughter Mon Moliini, 
the child of an earlier wife. This daughter 
had t’v^o sonsNilini and Jogendraai the 
time of Rim Kumar's death, and later 
gave birth to three more sons Harcndra,- 
Surendra and Narendra. On the day of 
Ram Kumafs Sradh, Siva Sundaii sold 
two-annas out of Ram Kumar’s six-annas 
to Krishna Kumar, and in 1286 she sold 
the remainder to him. On the first 
occasion she purported to be selling as 
guardian of the minor in order to provide 
for his maintenance. In the interval he 
died leaving his mother Sbe Sundari as 
his heir and in the second document she 
♦isaid that sbe was selling the property for 
lier own wonts. Siva Sandaii died hi 
1311. 

In 1306 Mon Mobini sold one-and a" 
half^nnas out of Ram Kumar's six-aun as 
to the Baliati Babus; her two elder sons 


also signed the document, but Mon Mohinl 
pirported to seli the share asowner. 

1111314 Mon Mohini's five sons then 
beiag all of age sold the remaining four- 
and-a-half-annas to the plaintiffs, in the 
names oftfieir wives. 

For the defendaiits it is urged that 
Siva Sundari having only a liaiited 
interest coaid not confer title on the 
plaintiffs, and that, therefore, the' plaint- 
iff’s parchased interest must be limited 
to the four-and-a-half annas bought 
fron Mon Mohinis five sons, the rever- 
sio.iers to Rim Kumar’s estate on the 
widow ’s death. 

The plaintiffs, on the other hand, say that 
the most that can be urged against Siva 
Sundari’s sale is that the transactions 
were voidable, and that as they have not 
been avoided by the reversioners, the plaint- 
iffs have secured a good title. 

The learned Judge in the Court below 
does not appear to have come td a decision 
about the validity of the purchases from 
Siva Sundari; he regards such a finding 
as immaterial in view of the fact that 
the plaintiffs afterwards bought four-and- 
a-half-annas from the reversioners. In 
regard to the remaining one-and-a-half 
he holds that the Baliati Babus acquired 
a good title to the shares of Nalini and 
Jogendra who signed the deed of sale, by 
virtue of section 43 of the Transfer of 
Property Act. The shares of the younger 
brothers, who were not of age when Mon 
Moh ini purported to Sell the share, did not 
pass, he finds, to the Baliati Babus, and 
the latter did not take possession of them; 
so to that extent the plaintiffs can plead 
adverse pos.session. The result is that he 
fixes the plaintiff s share at fifteen-annas 
eight gandaSf that is, ten annas by inherit- 
ance, four-and-a-balf annas by purchase 
from the reversioners and eighteen gaud as 
by adverse possession. 

So far as the application of section 43 
of tlie transfer of Property Act is con- 
cerned, I think the learned Judge is 
clearly wrong : because the sons made no 
erroneous representation and did not 
profess to transfer : it was theix mother 
who claimed to be owner and professed 
to make the transfer and that s-he never 
was the owner of the property is nut 
questioned. 
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It follows that there is no halting 
place between fourth en-and-a-half annas 
and sixteen annas: and it is necessary 
to decide the question whether Siva 
Sundari*s transfers weie operative. The 
documents purport to have been exe- 
cuted for legal necessity, or, at any rate, 
for good cause and they are not void but 
Voidable. The persons who are entitled to 
seek to avoid them are the reversioners, 
but they have never done so, and it is not 
open to the defendantvS who do not claim 
through the reversioners to raise the ques- 
tion. I think, therefore, that the plairt- 
ifE's father acquired good title by tl e 
purchases from Siva Sundari and tl at 
in consequence their share must be fixed 
at sixteen annas. 

The other question, affecting the Dubail 
lands only, is in regard to the nature of 
the relief to be given to the plain tijBEs. 
For the defendants it is said that if the 
Baliati Babus were in possession, not in 
denial of the pi aintifi*s rights, and it the 
defendants took settlement from them in 
good faith, they, the defendants, cannot 
be ejected, and the plaintiffs cannot get 
anything more than the right to recover 
rent proportionate . to their share. The 
Baliati Babus, however, were not entitled 
to the entire interest in the laid, and 
they had no right to grant settlement to 
the defendants with regard to the share 
of the plaintiffs. The latter are, therefore, 
entitled to recover khas possession of the 
land to the extent of theit share jointly 
with the defendants, and in view of the 
finding recorded above that share is not 
fifteen-annas eight gandas of three-annas 
thirteen gondas but the whole of three 
annas thirteen gandas. 

The result is that the plaintiffs' appeals 
are decreed with costs, that is to say, 
their three Suits Nos. 2045, 2046 and 2049 
are decreed with costs in all Courts and 
the defendant's appeals are disniisscd with 
costs. 

GUmBn J.— I agree. 

W. Suits decreei. 


BOMBAY mm COUKT. 

ClVIh FxtRAORDlNARY ApPtlCATION 
No. 184 OF 1921. 

June 15, 1922. 

Present Lallubhai Shah,.KT.. Acting 

Chief Justice, and Mr. Justice Crump. 
I^AKSHMIBAI JAGANNATH JOSHI 

AND OTHERS — APPLICANTS 
versus 

YFSHWANT VITHAL BAOKAR 
—Opponent. 

Civil Procedure Code {Act V of 1908), 
D. XXII,r.g, 0 . XX III. r. i—Limiation 
Act {IX of 19 >8), s. 5 — Abatement of suit-— 
Application to bring legal representatives on 
record — Setting aside of abatement, whether 
condition precedent — lAmiiation— Ignorance of 
chinge in period of limitation, whether excusable 
— Withdrawal of suit — Permission to file fresh 
suit when can be given. 

An omission to set aside tlie abatement ol 
a suit before bringing on record the heirs of a 
deceased defendant is a mere formal defect not 
affecting the merits of the case. 

A delay in making an application to bring 
on record the heirs ©f a deceased defendant, due 
to a change In the period of limitation, of which 
the applicant was ignorant, can be rightly exr 
cu$ed. 

A plaintiff cannot be allowed to withdraw 
a suit with liberty to bring a fresh suit simply 
because the heirs of the defendant who has died 
cannot be served. 

Civil Extraordinary Application from an 
order passed by the Subordinate Judge, 
Bapoli, ill Suit No. 242 of iQig. 

Mr. P. V. Kane, for the Applicants. 
Mr. K. H. Kelkar, for the Opponent. 

JUDGMENT.— -Two points have been 
urged in support of this application. First, 
it is urged that the defendant’s heirs were 
brought on the record more than three 
months after the death of the original de- 
fendant, and that they should not have 
been so brought on the record without 
formally setting aside the abatement of the 
suit which resulted in consequence of the 
lapse of three months from the date of the 
defendant’s death. We do not think that 
there is any substance in this point. The 
application was made within six morths, 
which was the period allowed by the Indian 
^imitation Act of 1908, and the change hx 
the period of limitation which was effected 
by Act XXVI of 1920 may not have been 
and probably was not known to the parties. 
The delay was rightly excused and the omi&m 
sion to set aside the abatement was a for- 
mal dffect nst affecting merits of the 
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order. Secondly, It is urged that after the 
parties were brought on the record, the 
lower Court wrongly allowed the plaintiff 
to withdraw this suit with liberty to 
bring a fresh suit on the 28th July 1921. 
The application for that purpose was based 
upon the ground that notices 011 the heirs 
could not be served. This is hardly aground 
for allowing the plaintiff to withdraw a 
suit with liberty to bring a fresh suit. 
It was a suit of 1919 and in July 1921 the 
heirs were already on the record. There 
is no reason why the plaintiff should not 
have made proper efforts to serve the notices 
upon the heirs and proceeded with the suit. 
In any case, no valid ground for allowing 
the withdrawal with liberty to bring a fresh 
suit has been made out. We set aside the 
order allowing the plaintiff to withdraw 
the suit and direct the papers to be sent 
back to the Trial Court in order that the 
suit may be proceeded with and tried 
according to law. 

Costs of this application to be costs in 


the suit. 


0 , der set aside. 


R. N. & N. H. 


PATNA HIGH COURT. 

ApPRAT< prom APPEI.I.ATE ORDER No. 245 
OF 1922. 

May 15. i? 23 - 

Present:— iiix. Justice Das and 
Mr. Justice Kulwant Sahay. 

Bahu SURAJDEO NARAIN SINGH 
and another- Decree-Hoeders— 
Appeeeants 
versus 

Bahu PARTAP RAI and another— 

JUDGMENT-D EBTORS — RESPO NDENTS 

Civil Procedure Code [AciV of 1908), 0. XL I, 

Y xg Appeal — Dismissal for default — Appeal, 

fresh, whether can be entertained— Res judicata 
—Ladlord and tenant — Non^transferaUe occum 
paftcy holding-Sale in execution of money-decree. 

An order dismissing an appeal for want of 
prosecution does not deal judicially with the matter 
of the suit and can in no sense be regarded as 
adopting or confirming the decision appealed 
from. It merely recognises authoritatively that 
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the appellant ha 8 not complied with the condition 
under which the appeal was open to him and, there- 
fore, is in the same position as if he had not ap- 
pealed at all. [p. 285, col. 2.] 

Abdul Majid v. Jawahir Lai, 23 Ind. Cas. 6491 
36 A. 350; 12 A. 1 . J. 624; 16 Bom. E- R. 3951 
18C. W. N. 963J 19C. E. J.626; 27M. E. J. 17J 
(1914) M. W. N. 485; 16 M. E. T. 44; I E. W. 
483 (P. C ), followed. 

An order dismissing an appeal for default 
does not amount to a decree and does not operate 
as res judicata. R. 19 of O. XEI of the Civil 
Procedure Code gives an option to an appel- 
lant whose appeal has been dismissed for default 
to apply for re -admission of the appeal, but it 
does not take away any other remedy that may 
be available to him. The omission of a pro- 
vision as to the competency of a fresh appeal in 
the rule cannot have the effect of taking away 
such right, if it is not otherwise barred, [p. 
286, col. 1.3 

There is nothing in law to prevent the entertain- 
ment of a fresh appeal on the dirmissal for default 
of a previously filed appeal, provided the later 
appeal is otherwise in order and is filed within the 
period of limitation, [p. 286, col. 2.] 

Raghu Prasad Singh v. Jadu Nandan Prasad 
Singh, 59 Ind. Cas. 896; 6 P. L. J, 27; 2 P. E. T. 
28, (1921) Pat. 34, Abeda Khatun v. Majubali 

Chowdhury, 39 Ind. Cas, 760; 48 C. 157; 24 C. W. 
N. 1020; 33 C. E. J. 304, distinguished. 

A non-transferable occupancy holding can 
be sold in execution of a money-decree obtained 
by a co-sharer landlord, [p. 287, col. 1.] 

Jugeshar Misra v. Nath Koeri [Sundermohan 
Panirrahi Ghana Rouf], 65 Ind. Cas. 335} 
3 P. E. T. 205; (1922) Pat. 49] 4 U. P. E. R. (Pat.) 
9j (1922) A. I. R. (Pat.) 19 & 114] I Pat. 317 
(F. B.), followed. 

Appeal from an order of the Siibordir ate 
Judge, Muzaffarpur, dated the lotli 
July 1923, confirming thit of the 
Munsif, Hajipur, dated the 14th May 
1921. 

Messrs. P. C. Ray and 5 . N, Ray, 
fer the Appellants. 

Mr, 8 . Dayal, for the Respondents. 

JUDGMENT. 

Kolwant Sahay, J. — This is an appeal by 
the decree-holders against the order of the 
Subordinate Judge of Muzaffarpur, dated 
loth July 1922, dismissing their appeal 
on the ground that the appeal was not 
maintainable. 

The decree-holders are co-sharer landlords 
and they obtained a money-c ecree against 
the responaents who are their tenants, 
in execution this decree the}" sought 
to sell certain trees and bamboos standing 
on the occiipaucy holding of the responu- 
ents. The respondents thereupon filed an 
objection under section 47, Civil Procedure 
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on the ground that the trees and 
^..mboos beiiig attached to the land of 
their non -transferable occupancy holding, 
were not liabl- to attachment and sale in 
execution of the money-decree. The learn- 
ed Munsif allowed the objection and 
dismissed the execution case by his order 
dated the 14th May 1921. Against this 
order the decree -holders preferred an ap,jc al 
before the District Judge, which was register- 
ed as Miscellaneous Appeal No. 75 of 1921. 
Tliis appeal was dismissed lor default on 
the 3 ra June 1521. Tne dismissal was 
under O. Xlyl. r. 18 Civil Prucedure Code, 
O.A account of the failure of the appellants 
to deposit tlio procesd-fees for service of 
notice on tie respondents. Thereupon the 
appellants, instead of applying for re -admis- 
sion of the appeal under O. XIvl, r. 19, Civil 
Procedure Code, filed a fresh memorandum 
of appeal bei'ore the District Judge within 
the period of limitation for appeal, with a 
prayer that the copies of order and decree 
of the First Court filed by them in the 
previous appeal might be attached to the 
fresh memorandum of ap. eal. The learn- 
ed District Judge allowed this pra5"er 
and the fresh appeal was registered as Mis- 
cellaneous Appeal No. 85 of 1921. Tins 
Appeal No. 85 came on for hearing 
before the Subordinate Judge when an 
objection was taken by the respondents 
to the efiect that the appeal was not main- 
tainable, The learned Subordinate Judge 
has given effect to th>s objection and has 
dismissed the appeal although he was of 
opinion that on the merits the appellants 
were entitled to succeed. The decree- 
holders preferred this second appeal against 
the order of the Subordinate Judge and it 
is contended on their behalf that the 
decision of th? learned Subordinate Judge 
that the appeal was not maintainable is 
wrong in law. 

In my opinion the view taken by the 
learned Subordinate Judge, cannot be 
supported. There is nothing in law to pre- 
vent the entertainment of a fresh appeal 
on the dismissal for default of a previously 
filed appeal provided the later appeal 
was otherwise in order and was fi.led within 
the period of limitation. The only ground 
upon which a fresh appeal can be held to be 
barred is that the order of dismissal of the 
previous appeal would operoite as m /«'• 


dicata to the hearing of the fresh appeal. 
The question is, what is the effect of the 
order of dismissal for default ? The order 
does not amount to a decree within the 
definition of the term as given in the 
Code of Civil Procedure, The appeal was 
not heard and decided on the merits. As 
was pointed out by the Judicial Committee 
of the Privy Cou cil in the case of Abdul 
Majid V. Jawahir Lai (i), the order 
dismissing the appeaj for want of prosecu- 
tion did not deal judicially with the matter 
of the suit and could in no sense be regarded 
as adopting or confirming the decision 
appealed from. It merely recognised, 
authoritatively, that the appellants had not 
complied with the condition under which 
the appeal was open to them and, there- 
fore, they were in the same position as if 
they had net appealed at all. The learned 
Subordinate Judge seems to hold that the 
only remedy available to the appellants 
was an application for re-admissicn ot the 
appeal under O. XI^l, r. 19, Civil Proce- 
dure Code. This rule gives an option to the 
appellants to apply for re-admission of 
the appeal, but it does not take away 
any other rem dythat may be available 
to them. Reliance has been placed by the 
learned Vakil for the respondents on the 
case of Raghu Prasad Sirigh v. Jadu 
Nandan Prasad Singh (2), where it has been 
held by a DiVision Bench of this Court 
that, where there has been an aptal and 
that appeal is dismissed for default on the 
part of the appellants for failure to pay the 
printing cost, an application for execution 
of the decree awarding costs to the respond- 
ents passed by the first Court was within 
time, if presented within t.'iree years from 
the date of dismissal cl the appeal, audit 
has been contended, that the effect of the 
decision is that, although an appeal is dis- 
missed for default, the position is not the 
same as if no appeal had been ^ed at all. 
The decision ol that case turned upon the 
interpretation of Art. 182, clause (z), of the 
limitation Act and it was helathat, where 
there has been an appeal and where that 

(1) 23 Ind. Cas. 649; 36 A. 350J 12 A. J. 624} 
16 Bom. L. R. 395; r8 C. W. N. 963; 19 C. L. T. 
626; 27 M. h. J. 17; (1914) M. W. N. 485; i6 M. 
I,. T. 44; I h. W. 483 (P. C.). 

(2) 59 Ind. Cas. 896; 6 P.I#. J. 27J 3 P. I#, T. 38j 
(1921) Pat. 34. 
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. appeal has been properly presented and is 
within time, any order ol tne High Court 
dismissing the appeal or putting ai. end 
to the api'eal in any way is either a decree 
or an order within the meaning oiArt. 18.4, 
clause (2) of the I/iroitation Act. Clause 
(2) cf Art. 182 provides that wh_re there 
has been an appeal, the period of limitation 
for execution ol the decree or order oi any 
Civil Court not provided for by Art. 183 
or by section 48 of the Code of Civil Pro- 
cedure is three years from the date of the 
final decree or order of the Appellate Court or 
the withdrawal of the appeal, and their I^ord- 
ships held that, although an appeal might 
be dismissed for default, the order of dis- 
missal is an order within clause (2) of Art. 
182. and the 1 eriod of limitation would run 
from the date of the order of d'smissal of 
the appeal. Their Ivordships did not hold 
that the order dismissing the appeal w^ould 
amoimt to a decree and tliis case is no 
authority for the proposition that the order 
would operate as a bar to the entertainment 
ot a fresh appeal, if presented nithin time. 
As 1 have already said, the decision turned 
entirely upon the interpretation uf clause 
(2) of Art. 182 and dees not, in my opiidon, 
help the respondents in the present case. 

Referei.ee has beer, made by the learned 
Vakil for the respondents to the provisions 
O. IX, r. 4 of the Code of Civil Procedure 
and it is argued that, inasmuch as 
the right to bring a fresh suit is given 
by that rule to a plaintifi whose suit is 
dismissed for default under r. 2, O. IX 
in addition -to his right to apply to set 
aside the dismissal, and inasmuch as no 
right to prefer a fresh appeal has been 
given to an appellant under O. XI^T, 

1. 19, itfollows by analogy that an appellant, 
whose appeal is dismissed under O. 
XI/I, r. 18, has no right to prefer a fresh 
appeal and his only remedy is by an apph- 
. cation for re -admission of the appeah I 
cannot agree with this contention. The 
omission of a provision for fresh appeal 
in O: XU, r. 19 cannot have the effect 
©f taking away such right, if it is not 
otherwise barred. 

' It. is. next contended by the learned Vakil 
lor the respondents that section 96 of the 
Code of Civil Procedure contemplates 
only one appeal The words used are 

r (fn anTv^al <shalt 1 Irfi "flirt tn 


and it is contended that an appeal having 
been once preferred- and dismissed although 
for default, a fresh appeal cannot be main- 
tained. To my mind the interpretation 
put upon section 96 by the learned Vakil 
is not correct. The words an appeal 
do not exclude the entertainment of a fresh 
appeal if the dismissal of the first appeal 
does not bar the hearing of the fresh appeal 
Reliance has been placed by the respond- 
ents upon the case of Abeda Khatim v. 
Majuhali Chowdhury (3). In that case 
the plaintiffs made an application under 
section 105 of the Bengal Tenancy Act 
for enhancement of rent of a tenure. 
Subsequently, the plaintiffs appeared and 
stated that they did not wish to prosecute 
the proceeding imder section 105 where- 
upon the proceeding was dismissed for non- 
prosecution. Subsequently, the plaintiEs 
brought a suit in t :ie Civil Court for enhance- 
ment of rent. It was contended by the 
defendant that the suit was barred by sec- 
tion 109 of the Bengal Tenancy Act and 
their Urdships held that the suit was so 
barred although the application under 
.section 105 of the Bengal Tenancy Act 
had beei. withdrawn and the proceeding 
was dismissed for non-prosecution. In 
the course of their judgment their Ura- 
ships observed: An application winch 

has been made, whether it is withdrawn cr 
whether it is dismissed for non-prosecuticn 
is nevertheless an application made within 
the meaning of the provisions of section 
109.'" The dedsion of that case depended 
on the interpretation of section 109 of the 
Bengal Tenancy Act which provides that a 
Civil Court shall not entertain any applica- 
tion or suit concerning any matter which 
is or has already been the subject of an 
application made, suit instituted, or pxo^ 
ceedings taken under sections 105 to 108. 
Section 109 clearly operates as a bar to. the 
entertainment of any application or suit 
by the Civil Court, where the subject-matter 
of the application or suit has already been: 
the subject of an application made ot 
suit instituted under sections 105 to 108 
ol the Act and the applicant whose applica** 
tion under section lOS is dismissed, cannot 
avoid the consequence merely by not 

(3J 59 Cas. 76 oj 48 C, 157; 24 C. W. N, io2oj* 
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prosecuting the application or suit. Their 
I/)rdships did not hoM that a fresh appli- 
cation under section 105 of the Bengal 
Tenancy Act was not maintainable. This 
case is clearly distinguishable from the 
facts of the present case. 

The order of the learned Sub^^rdinate 
Judge holding that the appeal was not 
maintainable must, therefore, be set 
aside. 

As regards the merits, the learned Sub- 
ordinate Judge has come to the conclusion 
that the order of the Munsif was wrong. 
After the decision of the Full Bench of this 
Court in the case ot Jugeshar Misra 
V. Na'h Kocri {Sundermohan Panigrahi 
V. Ghana Rjut (4)] the objectioxi raised by 
the judgment-debtors cannot be sustained. 
The law is now settled that a non-transfer- 
able occupancy holding can be sold in 
execution of a money-decree an 1 the learned 
Valdl for the respondents frankly admits 
that the decision of the learned 
Subordinate Judge on the merits is 
correct. 

The result is, that this appeal is allowed, 
the order of the learned Subordinate Judge 
is set aside, the objection of the judg- 
ment-debtors respondents to the execu- 
tion of the decree is dismissed and it is 
ordered that the execution do proceed 
accor ing to law. The appellants are 
entitled to their costs in this Court and 
in the Courts below. 

Das, — I agree. 

z. K. Appeal allowed. 

(4) 65 Ind. Cas. 335; 3 I*. L. T. 205; (1922) 
(Pat.) 49; 4 U. P. ly. R. (Pat.) 9; (1922) A. I. R. 
(PAt.) 19 & 1 14; I Pat. 317 (F. B.). 


PRIfY COUNCIL. 

Appeal pkom the Chief Coujrt of 
LOWER Burma. 

April 27, 1923. 

Pre$$ni : — Viscount Haldane, Lord Shaw, 
Lord Parmoor and Mr. Ameer Ali. 
HENG MOH AND COMPANY-- 
» Plaintiffs — Appellants 

• vefsu% 

LIM SAW YEAN and others— 
Defendants— Respondents. 
Mortgage-^Doposit of titU^d$eds^Equitabl 6 
mortgage. 
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H. entered into partnership with one C. for the 
making and sale of oil. There was an esi«ting 
mortgage on one of the mills broii^t into the .part- 
nerslup by C, and in order to pay it off C. asked H. 
to raise a certain sum of money. It was provided,' 
in the deed of partnership that the mortgage 
should be paid off out of the share of profits of- 
C. Under instructions from M, his clerk paid 
off the mortgage and brought back the title-deeds. 
There was no proof that C. had agreed verbally 
to create any equitable mortgage in favour of H. 
On the other hand, H, admitted that he took 
charge of the books as manager and, further, there 
was no entry in his books of any transaction by 
way of mortgage ; 

Held, that the deposit of title-deeds did not 
create any equitable charge in favour of H, 

Appeal from a decree and judmgeut 
of the Chief Court of Burma at Rangoon. 

Messrs. A. M, Dunne and G. Sanders, 
for the Appellants. 

Messrs. De Gruyiher, K.C., and AT. Broivv, 
tor the Respondents. 

JUDGMENT. 

Viscount Haldane.— Their Lordships aare 
in a position to deal with this appeal at 
once. 

The question is a short one. It is, whe- 
ther aj equitable charge was created in 
favour of the appellant firm by deposit 
of certain title-deeds to secure a sum cf' 
Rs. 25,000 with interest. The Court of: 
first instance decided that such a charge 
was constituted. The Court of Appeal 
has reversed the decision. 

The appellant was a money-lender and 
Banker and he also carried on business, 
under another firm name, as a merchant. 
His mercha.t firm entered into partner- 
ship with one, Chwa Chwee Gee, who is. 
now dead, but who is represented among 
the respondents. It was a business for the 
making and sale of oil. It is not necessary 
to go into the h' story of that business. 
It is enough to say that there was an exist- 
ing mortgage on one of its mills for 
Rs. 25,000; the mortgagee was pressing for 
the money and Chwa Chwee Gee, who was 
the other active partner in the oil firm 
besides the appellants, went to the appel- 
lant and asked him to raise the Rs. 25,000 
which was necessary to meet the mort- 
gagee's claim. Under Art. 9 of the articles 
of partnership between the appellant and 


cases. 
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Chwa Chwee Gee and the other persons 
in the firm, it was provided that the mort- 
gages to which the mills were subject 
should be paid ofi, out of the share of 
profits of Chwa Chwee Gee. The reason 
for that was that Chwa Chwee Gee a^id 
another partner had brought the mills 
into the partnership subject to these mort- 
gages, while the appellant, who had nothing 
to do with the mills, had brought in 
Rs. 60,000 of capital ; and it was only right 
that the mills should be cleared so as to 
put the appellant on the same footing 
as Chwa Chwee Gee and the other partner. 
The articles of partnership provided, as 
has been said, that the profits of Chwa 
Chwee Gee were to go to pay off these 
mortgages. When Chwa Chwee Gee went 
to him the appellant sent his clerk to the 
office of the original mortgagee’s lawyer, 
where the clerk pa’d off the mortgage and 
brought back the deeds and handed them 
over to the appellant. Now, it is not suggest- 
ed that on that occasion., when Chwa 
Chwee Gee was present, there was any 
verbal agreement come to about the mort- 
gage. The clerk says that what was done 
was done the day before, and the ques- 
tion is, whether this is true. 

The Court of Appeal, differing from the 
learned Judge, has said this in its judgment, 
at page 68 ot the record 

" Having regard, therefore, to the evi- 
dence, oral and documentary, and to the 
undoubted facts of the case and the conduct 
of the parties, 1 am of opinion that plaint- 
iff has entirely failed to prove that de- 
fendants' mortgaged the property in smt 
to him as alleged.” 

The view taken was that this was a mere 
partnership transaction, an advance from 
one parti^er to another to be pa^d off, like 
other advances already existing out of 
profits, and there was a very good prospect 
of profits ; indeed, it is suggested that enough 
profits had come in to pay off everything. 
Whether that was so or not, it was a transac- 
tion which might very well have been 
entered into having regard to the state 
of the business and to clause 9 of the arti- 
cles of partnership. 

The Court of Appeal negatives the alter- 
native view that this was a transaction 
of mortgage independently between the 
Appellant and Chwa Chwee Gee, and they 


proceed on various grounds. One of the 
is an important admission, which it h 
been contended was a mistake, but s1 
stands, made by the appellant in cro! 
examination. He said he was manag 
of the firm in which he and Chwa Chw 
Gee were partners, and that as such manage 
in-chief, he “took charge of all books ai 
papers as such, ” that is, as manager 
the partnership firm, “ 1 took char 
of title-deeds from Raman Chetty, “ th 
is, the original mortgagee, “ when t 
mill was redeemed. The title-deeds cat 
to me because I lent the money as He 
Moh's. “ That may or may not be so, b 
he said it was in the capacity of manage 
in-chief of the partnership firm that he to( 
charge of the deeds, and this is borne o 
by the documents, which show that t 
debt is one which is treated as a debit 
Chwa Chwee Gee in the partnersh 
accounts, both as regards the capital 
Rs. 25,000 and also as regards the interest 

Then there is another very significa 
fact, and that is that in the appellant 
own books the books of his own busines 
which he, a shrewed man of business, 
the Court of Appeal said, carried on , 
money-lender or Banker, there is not ar 
entry of a transaction by way ot mot 
gage, equitable or otherwise. What 
found there fully supports the view th 
their bordships take of the transactio 
in regard to which they are in agre 
ment with the Court of Appeal. 

Under these circumstances, their Uor 
ships conceive that the judgment of tl 
Court cf Appeal was right and they wj 
humbly advise His Maje.sty that the appe 
should be dismissed with costs. 

There was a i^etition by the responden 
to bring further proceedings on the recor 
Their Uordships have not fomid it xiecessai 
to refer to those proceedings and the petitir 
will be formerly dismissed and the respom 
ents must pay their own costs of it. 

Appeal dismissed, 

SAicitufs for the Appellants:— IVjr, < 
M. Bra mall. 

S3licitursfor the Respondents. — ^Messi 
Sanderson and Oyf Dignam, 

K. S. D, 
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PBSHAWAB JUDICIAL COMMIS- 
SIONBB’S COURT. 

Criminai, Revision No. loy of 1921. 

March 13, 1922. 

Present: — Mr. Pipon, J, C. 

SANT RAM — PETmoNER 
versus 

Dl'WAN C II AND — Respondent. 

Criminal Procedure Code {Act V of itgS), 
s. 105 {7)~Penal Code {Act XLV of i860), 
s. 182 — Magistrate, First Class, whether subordi- 
nate to Sessions Judge — Person deliberately giving 
false informatin to public servant — Public servant 
not legally entitled to taks action — Informant, 
whether liable. 

First Class Magistrates, when acting as a Court, 
are, for the purposes of sub clause (7) to section 
195, Criminal Procedure Code, subordinate to the 
Sessions Judge, [p. 290, col. 2.] 

When a peison gives false information to a 
public servant deliberately asking that public 
servant to take cert&in action, it cannot be said 
that he is not pmiish able under section 182, 
Penal Code merely because the public 
Servant was not legally entitled to take the 
action requested, [p. 291 , col. 2.] 

Manohar v. Emperor, 47 Ind. Cas. 91 16 A. 

E- J. 6145 19 Cr. E. J. 895, dissented from. 

One 1 ), purporting to act on behalf of his father, 
G, applied to a Cantonment Magistrate to have 
two shops opened and the property found 
in them placed in deposit. G was the owner 
of these shops and it was alleged tib^at the 
tenant Shad disappeared and that his whereabouts 
were not known. The application was granted and 
the shop was opened by the Police under direction 
from the Magistrate. Subsequently, an application 
was made by one G D acting on behalf of his 
brother 5 objecting that false information had 
been given and stating that a civil suit was 
pending regarding the title to the shops. The 
Magistrate thereupon cancelled his previous order 
and directed that S should be put in possession. 
S then applied for sanction to prosecute G 
Under section 182, Penal Code. The Cantonment 
Magistrate granted sanction to prosecute both G 
and D. They appealed to the Sessions Judge 
who revoked the sanction. S applied f or re'Wsion: 

Held, that the Magistrate purported to act 
as a Court and that the Sessions Judge had 
authority to hear the appeal against that order 
and if necessary to revoke it. [p. 291, col. z.] 

Crimiaal revision of ai order of the 
Seswons Judge, Peshawar, dated tha 5th 
October 1921. 

I/ala Mukam Chand, for the Appellant. 

Lala Gokal Chmd Dhawan, for the 
Respondent. 

lUDUMBNT.— This order will dispose of 
two applications Nos. 107 and 108. The 
faeta of this case are as follows. On the 


25th of June 1921 an application was 
made to the Cantonment Magistrate, 
Peshawar, by one Diwan Chand purporting 
to act on behalf of his father, Gurdit 
Singh, that the Cantonment Magistrate 
woSd have two shops Nos. 86 and 87 in 
the R. A. Bazaar opened and the property 
found iu them placed in deposit. Gurdit 
Singh was the owner of thebe shops and 
it was alleged in the application that the 
tenant, Sant Ram, had disappeared, and 
that his whereabouts were unknown. 
Tne Cantonment Magistrate forwarded 
the fipplication to the Police directing the 
shops to be opened. Tlie Police comi)lied, 
opened the shops in the presence of 
*^'itnesses and handed over the property 
found in them with a list to a third 
person cilled Duni Chand for safe custody. 
An applic.ttion was then made by 
Gurdiyal acting also for his brother, Sant 
Ram, objecting that false information 
had been given to the Cantonment 
Migistrate ond that the real facts were 
th it there was a dispute between Gurdit 
Singh and another person regarding the 
sale of the shops and that Gurdit Singh 
had called upon Saat Ram to pay rent 
to him instead of to a vendee, and that a 
civil suit was pending regarding the 
title. On this the Cantonment Magistrate 
cancelled his ordet and directed that 
Santram should be put in possession of 
the shops. Sant Ram made an application 
to the Cantonment Magistrate for sanction 
to prosecute Gurclit Singh under section 
182, Indian Penal Code. The Cantonpaent 
Magistrate under section 195, Criminal 
Procedure Code, granted the sanction to 
prosecute both Gurdit Singh and Diwan 
Chand. The two latter appealed to the 
Sessions Judge, who revoked the sanction 
to prosecute. As regards Diwan Chand 
the learned Sessions Judge held that the 
sanction could not be given as no 
application to prosecute Diwan Chand 
had been made and that as Gurdit 
Singh had not made the application 
himself, he could not be held ciiminidly 
liable for the action of his ^ent. He 
further found that a prosecution under 
section 182, Indian Penal Code, oould 
not be successful inasmuch as the action 
which s Magistrate takes on 
informallen must be a legal ope 
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to make section 182, Indian Penal Code general power of directions to the Police 
operative. Sant Ram has preferred two and although, under section 25 ol the 
petitions to this Court asking for the Police Act, it is for the District Magistrate 
order of the Sessions Judge to he to give final orders as to the disposal 
cancelled against each of the respondents, of unclaimed property, there would 
Gurdit Sii gh and Diwan Chai.d, and for appear to me nothing illegal in a Magis- 
the original order of the Cantonment trate directing the Police to take 
Magistrate sanctioning their prosecution to preliminary action in this respect provided 
be restored. that the property is genuinely unclaimed 

The first ground on which this applica- property. The present case is of course 
tion is argued is that the Sessions Court a different one. The propeity was not 
had lio jurisdiction on the appeal. It is unclaimed nor had the owner disai peared. 
argued that the Cantonment Magistrate, At the same time, Diwan Chand in his 
Col. Barry, was not acting as a Judicial application made representations which 
Court but in his executive capacity and substantially amounted to a demand 
that, therefore, Sessions Judge was not the that the property found in those shops 
authority to which he was subordinate, was unclaimed property of which the 


As against this, it is argued for the 
respondents that he pur])orted throughout, 
righth^ or wrongly, to be actirg as a 
Judicial Court. Pie entered Diwan 
Chand’s application in his crin inal 
registers and throughout the proceedings 
sigued himself as ? Magistrate of tl e F rst 
Class. I have to decide whether or not, 
for the purposes of these proceedings, 
the officer in question was or was not 
subordinate to the Sessions Judge. It Is 
argued for the petitioner that he could 
not possibly have been acting as a Judicial 
Court inasmuch as Schedule III of the 
Criminal procedure Code does not cover 
the order which he passed for the opening 
of the shops . Ido not think that this point 
can be pressed. He was certainly acting 
not as a Secretary of the Cantonment 
Gommittee but as Cantonment Magistrate. 
It Is a fact, too well known to be 
contested, that applications of this nature 
for the opening of buildings, where the 
occupant has disappeared arc frequentl-j 
made to other Magistrates and that action 
is often taken upon such applications. 
Under section 25 of the Police Act the 
police have authority to take charge of 
unclaimed property. There are cases 
where closed buildings contain properly 
of which the owner had genuinely 
aisappeared and there is 110 doubt that 
the intervention of Magistrates to direct 
the safe custody of this property may be 
in some cases advantageous to the public 
whether or not their action is strictly 
covered by the provisions of the Oriminal 
Procedure Code, A Magistrate also hp s a 


owner could not be traced. I am not 
here, dealing with the question £iS to 
whether the Cantonment Mc.gistrt te's 
action in directing the shops to he opened 
was legal. It was probably not a stiictly 
legal order, but it appears to n'e to be 
one passed essentially in a M..gisteria 
capacity and not in that of ** Secretary 
to the Cantonment Committee.’* 

The petitioner then urges that in any 
case it was the proceedings of a Magistrate 
acting in his executive capacity as a 
Magistrate and not as Court. This is not a 
very easy point to determine. I do not 
think that it enn be seriously argued 
that because a Magistrate’s order is an 
illegal one, an appeal against it does not 
lie to the authority which would hear an 
appeal against his legal orders. There 
are not uncommonly cases where a Magis- 
trate passes an order which is illegal 
and which as a Court he has no authority 
to pass. But an appeal lies against such 
order and the Appellate Court can correct 
it. Now, there is a consensus of rulings 
to show that First Class Magistrates, when 
acting as Courts, are subordinate, for the 
purposes ot sub-clause {7) to section 195, 
Criminial Procedure Code, to the Sessions 
Judge inasmuch as although certain 
appeals lie to a District Magistrate, the 
majority of appeals from such Magistrate’s 
orders lie to the Sessions Court. I think, 
therefore, the only test to be applied is 
the character which the Magistrate was 
assuming when passing the order. He 
purported to be acting as a Court and I 
consider that the Sessions Judge hafi 
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authority to hear an appeal against that 
order and, if necessary, to revoke it. 

It remains to consider uhetl er there is 
any reason to intefere on other grounds 
in the order passed by the Sessions Court. 
On one point I do not agree with the 
learned Sessions Judge although he has 
a high authority to support him. I refer 
to the question as to whether a prosecution 
under section 182, Indian Penal Code, 
lies at all where the action which a public 
servant was asked to take, was not a legal 
action. The learned Sessions Judge has 
apparently followed the Allahabad High 
Court ruling in the case ot Manohar v. 
Emperor (i). It was there held 
t^tthe construction to be put on sec- 
tion 182 Ind ia ' ! pena 1 Cod e, i s this . To 

Utoke a prosecution lie uncier that sec- 
tion the public servant must have been 
asked to do souietliing which he ought 
to do if the information given to Wm 
were true, and that where he is asked 
to uo some thing which he o..ght not to 
do In any case, (whether the iniormati on 
were false or true) no prosecution lies. 
The case dealt with in that ruling was 
very parallel to the present one. Now, 
with the greatest deference to the high 
authority which has p;ssed that ruling, 
I am Unable, I confess, lo agree with it. 
The words of section 182, Indian Penal 
Code are: — knowing it to be likely that 
he will thereby cause such public servant 
to do or omit anything which such 
public servant ought not to do or 
omit if the true state of facts respect- 
ing which such information is given, 
were known to him.” It cannot be con- 
tested th it if the Magistrate had known 
that the information given to him were 
false, he ought not to have had the 
sho|^ opened. But the wording of the 
section does not go as far as the ruling 
quoted implies. It does not say speci- 
fically that if the Magistrate ought not 
to have taken the action in any case, 
the person who gives him the false in- 
formation is not punishable under this 
lection. I may note that this ruling 
appears to be a perfectly isolated one. 
Jt does not refer to any previous de- 


cision of the same nature. It appears 
to me to be a reduciio ad ahsurdum of 
section 182, Indian penal Code, to hold tliat 
when a person gives false infoim&tion to a 
public Servant deliberately asking that 
public serve nt to take certain action, he 
is not punishable under this section be- 
cause the public servcint was not 

legally entitled to take the action re- 
quested. It would be more than ever 

rcductio ad ahsurdum in a case like 

the present one where the application 
was nothing unusual but was one of a 
kind constantly made to Magistrates 
on which Magistrates were in the habit of 
taking the action requested. The appli- 
cant believed that the Magistrate had 
power to take the action requested 

and the Magistrate himself believed it. 
So far as this po nt goes, therefore, 
I cannot bat hold that the persons 
making an apph cation of this nature 
based upon deliberately false information 
are certainly liable to prosecution under 
section 182, Indian Penal Code. 

On another point, however, I consider 
that the order of the learned Sessions 
Judge must clearly be upheld. It cannot 
be presumed that Gurdit Singh ever 
instructed his son Diwaii Chand to make 
the application. There is nothing on the 
record to show that he did so instruct 
him and it is perfectly possible that 
Hi wan Chand may have been acting 
purely on his own motion. As regards 
Biwan Chand himself, I cannot a^ree 
for a moment with the petitioner’s 
Counsel that Sant Ram made an oral 
application for Diwan Chai.d’s prosecu- 
tion. It is perfectly possible that he 
made no such application. On this 
ground the sa action was rightly revoked 
as against both Gurdit Singh and 
Diwan Chand and I, therefore, reject these 
petitions for re vis on. 

K. s. D. Petitions fejeekd. 
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Criminal Reference No. 25 of 1923. 

ALi?ast7, 1923. 

Prese it: —Mr. Wazir Hasaa, A. J. C. 

B VlPRROR— PROSECU OR 
versus 

JVG-\I0H\N D<\S— Accused. 

Penal Code {Act XLVof i860), s. 447, 
offence under — Intention — Question ofinferenc^^ 
Court, duty of— Summary triaJ^Clear findings 
necessity of. 

The essence of an offence under section 447, 
Penal Code, lies in the intent of the accused to 
commit an offence or to intimidate, insult, or 
annoy any person in possession of the property 
with reference to which the trespass is made. [p. 
293, col. I.] 

A man is presumed to intend the natural 
consequences of his acts, and if any annoyance 
must inevitably attend his acts and he does 
those a ?ts without any reasonable justification, 
he must be held to intend to annoy, even though 
he had no desire to do so and his only desire is to 
obtain some advantage for himself, [p. 293, col. i.] 

Ram Saran v.\King Emperor, 12 P. R. 1906 Cr.j 
54 P. E. R. 19^7; 4 Cr. E. J. 295 (F. B.), 
referred to. 

The question whether a man should be presumed 
to have intended the natural consequences of 
his acts when the intention impelling the 
commission of the act is stated to be one by 
the prosecution and another by the accused, is a 
question of inference to be drawn from all the 
i^cumstcuices of the case and to do that is 
the primary duty of the Trial Court, [p. 293, col. i.J 

Xu summary trials it is all the more import* 
ant that there should be dear findings on ques- 
tions of fact because it is only through such 
findings that the Courl of revision can form its 
own judgment with rj^ard to the legality ox 
otherwise of the proceedings of the Trim Court. 
Cp. 094* ool. I.] 

Eeferenc€ made by the Sessions J udge, 
I«ucknow« 

OWEB.->This is a reference under 
sectioj^ 438 of the Code of Criminal pro- 
cedure by the learned Sessions Judge of 
BueJmow with recommendation that the 
conviction of the accused Jagmohan Das, 
under section 447 of the Indian Penal 
Code and the sentence passed thereunder 
be set aside. The ground of recommenda- 
tion stated by the learned Judge in his 
Order of Reference is, that there is no 
finding in the judgment of the Trial Court 
that the accused's intention in trespassing 
upon the complainant s property was to 
commit an ofience or to intimidate, insult 
or annoy the complainant. The learned 
Judge adds that, in view of the clrqum* 
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stances of the case, it is not likely that 
the accused had any of these intentions* 
According to him the trespass wears all 
the appearance of having been a purely 
civil one. Side by side with the reference 
I have beiore mean explanation furnished 
by the Trial Court. In that explanation 
it is pointed out that tl e required finding 
maybe discovered in the last paragraph 
of the judgment. 

Before 1 deal with the legal aspect of 
the question that has been argued before 
me at the hearing of this reference, I 
should like to strte precisely what was 
the issue which the learned Magistrate 
placed before himself for decision in the 
case and what his decision is with regard 
to that issue. As to the former, it may 
bAst bj expressed in Us own words:— *T 
have to see whether the complaii.ant was 
in possession of the house at the time 
that the gate was removed and, if so, did 
the accused order the removal of ti e 
gate frame and the Louse trespass was 
committed thereby.*' It will be seen that 
the issue involves the determination of 
two and two questions, only, 

1. Was the complainant in possession 
of the house ? 

2. Did the accused enter the house and 
order the removal of the gate frame t 

With regard to the first point the leariv 
ed Magistrate found that it was admitted 
that t':e complainant was living in the 
house in question for the last 2 or 2 J 
months. With regard to the second point, 
the position taken by the accused was 
that, though he ordered the removal of 
the gate frame because it was in a 
dilapidated condition yet be did not do 
so by entering the complainant’s house. 
The finding of the learned Magistrate on 
this disputed question is that the accused 
committed house trespass. From what 
can be gathered from the judgment tlie 
finding seems to be based on circumstan- 
tial evidence and probabilities surrounding 
the situation in which the accused wa^ 
while ordering the removal of the gate 
frame. Be that as it may, I must accept 
the finding that the accused entered the 
Complainant's house. To the finding last 
mentioned is tacked on an otservation to 
the following eftect: — “There was no 
Justification for the accused to ent^r intp 
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the house whether his title to the hoase 
was j;ood or bad.” In this observation I 
c^n find no improv^^mcnt oi* the findii g 
alre I dy recorded. The word “justification’" 
is as much consisteat with a s.nse of 
moral obligation with the absence of 
criminal ii^tention. This then is the 
substance of the judgment of the Trh 1 
Court. It should be remembered that the 
accused was tried summarily and conse- 
quently I have no recoro of evider.ce 
before me. My opinion with regard to tie 
propriet}^ or otherwise of the conviction 
of the accused must be b^sed in the cir- 
cumstances upon the judgment alone. 

It was strenuously argued by the le rned 
Counsel for the accuseathat, with a view 
to maiut'tin a c >nviction under section 
447 of the Indian Penal Code, it is essential 
that there must be a finding of the Trial 
Court that the trespass was committed 
with one or the otlier of the intents men- 
tioned in section 441 of the same Code. I 
agree with the learned Counsel so far that 
the essence of the offence for which a man 
cm be Convicted under section 447 of the 
Indian Penal Code lies in the intent of the 
accused to commit an offence or to 
intimidate, insult or anno3' a.iy person in 
poS'jessiou of the property with reference 
to which the trespass is made. A trespass 
as an actionable wrong giving use to a 
caUv,e of action for a claim in a Civil Court 
must be di.stiuguished from criminal tre.s- 
pass and it is only criminal trespass which 
Js defined by section 441 and is made 
punishable by section 4^7 of the Indian 
Penal Code. So far there is no divergence 
of authority, as will be seen from the 
dissentient but the learned judgments of 
Mr. Justice Rattigan and tlie Chief Judge 
Clark in the case of Ram Saran v. King^ 
Emperor (i). The point of disagreement 
between the two learned Judges may be 
expressed in the language of the learned 
Chief Judge. According to the learned 
Chief Judge the opinion which Mr. Justice 
Rattigan held was ‘^that in order to be 
an intent to annoy within the meaning of 
the section there must be a primary desire 
and wish to annoy.” The learned Chief 
Jhdge then proceeds to observe. ”It is 
With this profositioh that I am unable to 

(i) 12 P. R. 1906 Crj 54 P, Jt,. R, 19071 4 Cr. 

LJ.*93(P. B.). 
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agree. I think that there may be an intent 
fo annoy witLoiit any primary desire 
to annoy. A man is presumed to 
intend the natural consequences of his 
acts, ar d if aunoy-nce must inevitably 
attend his acts, and he does those acts 
without any reasonable justiBcation, he 
must be held to intend to annoy, even 
though he has no desire to do so, and 
his only desire is to obtain some advant- 
age for himslef.” Whatever may be my 
own views on the point of difference 
betw^een the two learned Judges, I am 
prepared to take the view in the present 
case consistently with the opinion ex- 
pressed by the learned Chief Judge. Now 
the question whether a man should be 
presumed to have intended the natural 
consequences of his acts, when the inten* 
tion impelling the commission of the act 
is stated to be one by the prosecution 
and another by the accused, is a question 
of inference to be drawn from all the 
circumstances of the case, and to do 
that, I must holi, is the primary duty of 
the Trial Court. 

In the present case the explanation of 
the accused was that the act which he 
committed was with the intention of 
asserting his civil rights in the house in 
question. The circumstances may reason- 
ably lead to the inference that the 
explanation furnished by the accused as 
to the intention of his act is a proper 
one as the learned Sessions Judge seems 
to hold or the Court may find that the 
intention attributed by the picsecution to 
the accused is the only reasonable ex- 
planation of the Conduct of the accused. 
When, therefore, either of the two explana- 
tions of the act of the accused is ecjUally 
or more or less reasonable the finding must 
be one of doubt as to the intention of the 
accused. The learned Magistrate has 
given no finding on the point at all. In 
fact, he refused to consider the explana- 
tion offered by the accused, not for the 
reason that it is either unreasonable or 
not supported by other circumstances and 
the facts of the case but for the reason that 
in the opinion of the learned Magistrate 
he had nothing to do with the claim of 
the accused that he had aright to the 
house. This to my mind is a very narrow 
view to take of the jurisdiction of a 
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Court in dtterinining the intent of the 
accused in a case of cirminal trcapj^ss 
under section 441 of the Indian Penal 
Code. I was pressed by the learned 
Oovernment Pleader that I myself should 
draw the inference that in committing 
this house trespass the accused had one 
or the other of the intents specified in 
section ^141 of the Code. He strongly 
pointed out to the circumstances that the 
house in dispute was occupied by parda- 
mshin ladies, and that the accused spread 
his charpai in that house andsnt defiantly 
in the presence of the parda ladies and 
refused to vacate when required to do 
so. 

It is true that these facts or similar 
facts are alleged in the petition of com- 
plaint to which my attention was drawn 
by the learned Pleader for the Crown. 
But allegations are not proofs and the 
trial having been summary I am not in a 
position to say whether there was any 
evidence in support of those allegations. 
In those circumstances, ray only guide is 
the judgment of the ^ial Court. That 
judgment gives no finding as to any of 
those facts on which the learned Pleader 
for the Crown relies. In narrating the 
story for the prosecution the learned 
Magistrate of course recites the allegations, 
to which I have just now made reference, 
but such a recital cannot be accepted by 
me as equivalent to findings. It may 
be an unfortunate thing from the com- 
plainant's point of view that the accused 
should escape punishment but it is no 
part of my business either to rejoice or 
to grieve at the result. My duty is to 
administer the law as I find it. 

Before I take leave of the case it is 
necessary for me to point out that in 
summary trials it is all the more import- 
ant that there should be clear findings 
on questions of fact because it is only 
through such findings that the Court of 
revision can form Its own judgment with 
regard to the legality or otherwise of the 
proceedings of the Trial Court. 

I, therSore, accept the recommendation 
of the learned Sessions Judge, set aside 
the conviction of the accused and direct 
that the fine, if paid, be refunded to bitn. 

K, S, P. Re/fifmce accepted. 


RANGOON HIGH COURT. 

CiuMiNAi< Revision No. i72~B of 1923. 
April 5, 1923. 

Fresent: — Mr. Justice Heald. 
HAMID — Petitioner 
versus 

EMPEROR— Respondent. 

Reformatory Schools Act ( F J J 1 ^ 1897), 5 . 
4 — Order for detention, when can he made — Youth- 
ful offender, who is. 

An order for detention in a Reformatory School 
can only be made in the case of a youthful 
offender, i.e., a boy below the age of 15 years, as, 
technically, under section 4 of the Reformatory 
Schools Act, a boy ceases to be a youthful 
offender, when he reaches that age. 

Reference made by the District Magistrate , 
Rangoon, in his Criminal Revision No. 52 
of 1923. 

ORDBQK. — Hamid, who has been found to 
be 16 years of age, has been convicted of 
abetment of theft and sentenced to three 
months’ rigorous imprisonment, which has 
been commuted under the provisions of 
Section 8 of the Reformatory Schools Act to 
detention in a Reformatory School till he 
is 18. He was convicted of theft three 
years ago and sentenced to whipping by 
way of school discipline. 

The order for detention in a Reformatory 
School is illegal, because such an order 
can only be made in the case of a youthful 
offender, and under section 4 of the Refor- 
matory Schools Act a boy ceases to be 
technically a youthful offender at the 
age of 15. 

I note that the Sub-Divisional Magistrate 
seenas to have overlooked the provisions 
of section 35 of the Indian Penal Code, 
and that the conviction under section 109 
of the Code was wrong, not only by reason 
ol the provisions of that section but also 
because, on the view which the ^gistrate 
himself took, section 114 should have been 
applied. 

The Magistrate must not trust to his 
memory but must verify bis references 
to enactments before applying them. 
In this case he has apparently not taken 
the trouble to refer either to the definition 
of “youthful offender" in the Reformatory 
Schools Act or to the provisions of the 
Penal Code regarding abetment. He 
nncfl abo record the evidence so as to 
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show to whicli of the acciised the state! 
ments of the witnesses refer. In view 
of the alteration of the numbering of the 
accused on the cover of the record it is diffi- 
cult to tell which was the “first accased” 
and which the “second accused” at the time 
when the .evidence was recorded, and such 
descriptions as “the tall man” or “the short 
man” are useless to an Appellate or Re- 
visional Court unless the Magistrate also 
enters the name of the accused who is 
so described. 

c. A. 0 der acurdingly. 

RANGOON HIGH COURT. 

Criminai, Appear No. 143 op 1923. 

March 26, 1923. 

Sir Sydney R.,binson, Kt., Chief 
Justice, and Mr. Justice May Ouiig. 

APAIvU— Apperrant 
versus 

EMPKROR— -ResponT'Ent. 

Penal Code {Act XL V of i860), s. 300 — 
Culpable homicide amounting to murder, consti- 
tuents of — Finding, nature of. 

In order to constitute the offence of culpable 
himicide amounting to murder, there should 
be a finding that the act which caused death 
was done with the intention of causing death, 
or with the intention of causing bodily injury 
sufficient in the ordinary course of nature to cause 
death. An injury that is merely likely to cause 
death does not of necessity amount to murder, 
[p. 296, col. I.] 

Shwe Ei.'h v. King- Emperor , 3 E. B. R. 122? 

3 Cr. R. J. 355, followed. 

In all such cases the Sessions Judge should 
consider and come to a finding which must be 
clearly recorded that the degree of probability 
of death ensuing is so great as to bring the case 
within either the first or third clause of section 
300 of the Penal Code, [p, 295, col. 2.j 

Criminal appeal from an order 
of the Sessions Judge, Mergui, in Sessions 
Trial No. 5 of 1922. 

JUDGMENT.— On the night of the 6th 
October at about 9 p. m., the deceased 
Malaya was stabbed in the side and he 
died on the loth as the result of 
septic peritonitis set up by this wound. 
The appellant has been convicted and 
sentenced to death for his murder. 
The parties have had previous fights, one 
6 months before the murder, once about 
a month before over a quarrel about pay- 
ment for certain washing deceased had 
done for the accused. At about 6 p. m, 
, OR the night in ijuestiuu. the accused^ h^d 


come to the deceased's house and had 
hammered on the door, and used abusiv 
language. Deceased, his wife, and his 
brother, Nawkata, and another man, 
who had come to buy curry-powder, were 
outside the house, talking at about 9 F, if. 
They inter ded apparently to go to A pwe, 
and the deceasea was just outside tie gate 
near the road, which is only a few feet 
from his house. His wife was at the bridge 
leading from the house on to the road, 
the other two men were standing outside 
the house when they saw the accused come 
up, stab the deceased and run away. They 
knew the accused very well. They were 
within a few feet of him when he stabbed.' 
There was alight in the house, and there was 
a bright moon, and there is no reason what- 
ever to suppose that they could not see 
and identify the assailant if they knew 
him. An outcry was immediately raised 
that the accused had stabbed the deceased. 
Those who came were told that the accused 
was the stabber, and he was charged in 
the hirst Information Report made very 
shortly afterwards by the deceased's wife. 
The deceased was taken to hospital that 
same night and the Doctor sent for a 
Magistrate to record his djing declara- 
tion. The accused had been immediately 
arrested and was present, and cross-exa- 
mined the deceased. There are some discre- 
p.ncies in the evidence which have been 
pointed out by Mr. Eoo Nee. The witnesses 
are ignorant Coringhees, and they were 
speaking of the events that occurred over 
a certain length of time. The substance 
of the discrepancies is very small and they 
in no way detracted from the value of the 
evidence as to who was the assailant. We 
are satisfied that the appellant did stab 
the deceased that night. 

He stabbed him it the left side in a posi- 
tion where he was very likely to cause very 
dangerous injury to the internal organs. 
He did cause injury and septic peritoritis 
supervened. The inference is clear that 
he did cause death with the intention ol 
causing death, or with the intention ol 
causing bodily injury sufficient in the or- 
dinary course of nature to cause death 
It is said that both the deceased and the 
accused were slightly drunk. But ther< 
is nothing whatever to show that thecae 
cused was in such a State oi drtmipsnnesi 
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m to in any way afifect the crime with which 
he is charged. Nor does it in any way 
adect the bcntence which should be passed. 
The learned Sessions Judge has, however, 
committed one error to which we must 
call his attention. He says “A stab with 
a downward direction ih the lower part 
of the body given with sufficient force 
to penetrate the abdominal cavity is known 
even by an ignorant Coringhee cooly to be 
an injury likely to cause death.'* That 
is not a sufficient finding to constitute the 
ofienoe of culpable homicide amounting 
to murder, and we would call the learned 
Judge's attention to the case of S/iwe Ein 
y. King-Emperor (i). There must always 
be a finding in such cases that the act which 
caused death was done with the intention 
of causing death, or with the intention 
of causing bodily injury sufficient in the 
ordinary course of nature to cause death. 
An injury that is merely likely to 
cause death does not of necessity 
amount to murder. In Bo Sin v. 
Emperor (2) Sir Charles Fox said — ‘'The 
distinction between the intention to cause 
injury sufficient in the ordinary course 
of nature to cause death, and the intention 
to cause injury likely to cause death, de- 
pends upon the degree 01 probability of death 
resulting from the act committe 1 . Apart 
from cases fa ling within the second 
clause of section 300, if from the intentional 
act of injury committed, the probability 
of death resulting is high, the finding 
should be that the accused intended to 
cause death or injury sufficient in the or- 
dinary course of nature to cause death, and 
the conviction should be of murder, unless 
one of the exceptions applies; if there was 
ptobability in a less degree of death 
ensuing from the act committed, the find- 
ing should be that the accused intended to 
cause injury likely to cause death, and the 
conifiction should be of culpable homicide 
not amounting to murder." 

That part of section 299 which runs “or 
with the intention of causing such bodly 
injury as is likely to cause death," amounts 
to murder only when it can be held that the 
likelihood of death is so great that the bodi 
ly injury intended to be inflicted must be 
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held to be an in jury sufficient in the ordinary 
course of nature to cause death so as to 
bring the case within the third clause of 
section 300. Where the degree of likeli- 
hood is not sufficiently high, the irtei- 
tion does not exceed the intention of 
causing such bodily injury as is likely 
to cause death, and the offence is that of 
culpable homicide not amounting to mnrderj 
It is, therefore, essential that in all these 
cases the Sessions Judge should consider, 
and come to a finding which must be 
clearly recorded that the degree of probabi- 
lity of death ensuing is so great as to bring 
the case within either the first or third 
clause of section 300. 

In the present case the offence clearly 
amounted to murder, and we can find 
1,0 extenuating circumstances. The appeal 
will, therefore, stand dismissed, and the 
sentence of death be confirmed, 
w. c. A. & N. H. Deaih sentence confirmed^ 


EANaOON HIGH COURT. 

Criminai. Revision No. 128 of 1923. 

March 21, 1923. 

Present: — ^Mr. Justice May Oung. 

BAGH ANP ANOTHER — PETITONERS 
versus 

EMPEROR — Respondent. 

Criminal Procedure Code {Act V of 1898), 
55 . 367, 424 — Judgment of Appellate Court, re- 
qutsiies of. 

The provis ons of section 424, read with section 
367, Code of Criminal Procedure, are imperative 
and should be complied with in such a manner 
as to indicate clearly that the evidence has been 
gone into and tested, extrinsically as well as 
intrinsically, and that the Appellate Court has 
arrived at an independent opinion for itself. 
Its judgment should not appear to be in the 
nature of a supplement to the judgment of the 
Trial Court, bat should, without being a long and 
elaborate one, be adequate in itself to enable 
the High Court to dispose of a petition in revision 
without the necessity of going through the trial 
record, [p. 297, col. i.j 

Review of an order of the Head 
Quarter's Magistrate, Meiktila. 

ORDER. — Having admitted the appeal, it 
became necessary for the Appellate Court to 
set out the case in its judgment sufficiently 
fully to enable the High Court in revision 
to form an opinion as to the merits^ 
Especially is this required where, as in the 
present case, the^ sentence passed by thi 
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Ttial Court has been enhanced by the 
Upper Burma Criminal Justice Regula- 
tions, 1892. 

The provisions of section 424, read 
with section 367, Code of Criminal Proce- 
dure are imperative and should be complied 
within such a manner as to indicate clearly 
that the evidence has been gone into and 
tested, extrijisically as well as intrinsi- 
cally, and that the Appellate Court has 
arrived at an independent opinion for it- 
self. Its judgment should not appear 
to be in the nature of a supplement to the 
judgment of the Trial Court, but should, 
without being a Icng and elaborate one, 
be adequate in itself to enable the High Court 
to dispose of a petition in revision with- 
out the necessity of going through the trial 
record. 

In the present case, the evidence shows 
that the petitioner, deliberately and with 
premeditation, stabbed the complainant 
several limes with a dagger. Had not medi- 
cal aid been given promptly, the complain- 
ant would most probably have bled 
to death. The sentence of one >ear's 
rigorous imprisonment, even though coupled 
with an order to execute a bond to keep 
the peace for one year after release, was 
manifestly inadequate. I, therefore, see 
no reason to interfere with the order of the 
Court of Session and reject the petition. 

w. c. A. & N. H. Petition dismissed. 


PESHAWAR JUDICIAL dOWLlS^ 
SIGNER’S COURT. 

Criminai, Appeal No. 43 of 1923. 

May 26, 1923. 

Present:— ‘Mx, Pipon, J. C. 

GHULAM YUSAF and another 
—A CC 13 SED ~ Appellant s 
versus 

EMPEROR— Respondeni'. 

Penal Code (Act XLV of i860), ss. 362, 
366 — Abduction when becomes offence--^ 
Kidnapping, whether continuing -offence — Abet- 
ment, when can take place. 

Abduction in itself constitutes no oflence and 
only becomes an ofience when certain criminal 
intents are proved, [p. 298, col. i.] 

An offence under section 366, Indian Penal Code, 
is not a continuing offence, [p. 298, col. 2.] 

The actual kidnapping or abduction may be 
abetted but when the offence is complete, ahet- 
nient cannot be proved against persons who may 
have taken a subsequent part in the proceed- 
ings of the parties. ^.298, col. 2.] 


B, aged 25, left her husband's house of herow» 
free will and to all intents and purposes took ntt 
the life of a prostitute. Later on, she lived With 
the accused to whom she had been handed oTer 
by N (with whom she had contracted a liaison) 
on payment of Rs. 300. The accused was proceed- 
ed against under sections 366-109, Indian Penal 
Code ; 

Held, that inasmuch as B had left her husband’s 
house of her own free will and no fofce or 
inducement had been used to seduce her, no 
offence of any kind had been proved against 
the accused, [p. 298, col. 3.) 

Criminal appeal from an order of the 
Additional District Magistrate, Hazara; 
dated the 31st January 1923. 

Mr. Ghulam Rabmi, for the Accused. 

Mehta Mangal Sain, for the Crown. 

JUDGMENT.— The appellants, Ghiulam 
Uusaf, Musammat Zarjan and Nur Ahmad, 
have been convicted under section 366 and 
s^ion 366-109, Indian Penal Code of 
kidnapping or adbucting Musammat 
Begamjan, wife of Abdul Aziz, with intent 
to force or seduce her to illicit intercourse 
and have been sentenced each to five 
years’ rigorous imprisonment. 

There is not the least doubt about the 
main facts of tbe case. Musammat 
Beganqan is aged 25, Her husband, Abdul 
Aziz, had gone off on service leaving her 
in his village Bahrkund in the Hazara 
District. She got tired of her life there 
and proceeded to wander about in search 
of Work. It can hardly be dtnied that the 
te m "work” is probably a euphemism. 
However that may be, she met the accused 
Nur Ahmad in Malia, a hamplet of Giddar- 
pur, where he happened to be visiting his 
aunt while on leave, induced her to 
accompany him to D. I. Khan. In D. I, 
Khan she and Nut Ahmad represented 
themselves to be husband and wife. While 
the e they got into touch with two apparent- 
ly ve y di^eputable persons Ghulam Yusaf 
and his divorced wife Musammat Ztirjan 
(both appellants in the present case) who 
appear to^ have made a regular business 
oi traffic Hug in women. Musammat Be- 
gamjan to all Intents and purposes took 
up the life of a prostitute. A so ca&d 
deed of divorce was executed between her 
and Nur Ahmad, and it was arranged 
that she should be handed ove to Ghulam 
Yusaf on payment of Rs, 300, She then lived 
with M^sammal Zarjan and ce taihly acted 
^as a ptostitulie* Shs evttitlially Wttittoihe 
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Police and made a report. All the atDove 
facts are fuUy established. There are, 
however, one or two material facts which 
require adjudication. The Additional Dis- 
trict Magistrate has found that when 
Musammat Begamjan left Malia for 
D. I. Khan in company with Nur Ahmad, 
she ^d so because the latter had duped her 
into the belief that she was going to look 
for her husband. Now, with this finding of 
fact I must Unhesitatingly disagree. 
Nothing is more obvious than that Musam- 
Begamjan was a woman of loose charact- 
er who had contracted a love affair with 
Nur Ahmad and who deliberately and of her 
own free will ran away with him. Apart from 
the inhernt improbability of her present 
story. We have also the facts that she took 
no steps whatever to inform her husband's 
relatives of her intention to search for him, 
and she certainly would have done so if 
she had been acting in good faith. Again, 
I must entirely disbelieve her story, that 
she was, in any way, kept by force in 
Musammat Zarjan's house. In fact, I fail to 
see the least evidence that the woman was 
ever au unwilling agent at all in the course 
of the very sordid proceeding to which she 
made herself a party. Indeed, she act<ially 
reported to the Police herself in D. I. Khan 
that she had adopted the Hfe of a prosti- 
tute. 

On the above facts it remains to consider 
whether any criminal offence is proved 
against any of the accused. The learned 
Public Prosecutor who has appeared for 
the Crown, on this appeal, does not attempt 
for a moment to support the convidlons. 
On the contrary, he has very rightly pointed 
©ut to me Certain legal defects in the 
conviction which are insuperable. In the 
first place, it is obvious that convictiois 
under section 366, Indian Penal Cbde, 
could not possibly He. There was no case 
of kidnapping. Kidnapping is defined in 
section 360, Indian Penal Code, and clearly 
does not apply, as no force was used. Ab- 
duction is drfned in section 362, Indian Penal 
Code, but it must be remembered that 
abduction in Itself constitutes no offence 
and only becomes an offence when certain 
criminal Intents are proved. It cannot be 
said for a moment that Musammat 
Jan was ever forced or seduced to uUcit 
int«cow»e; or that thete ^ Inteot^q 


of fotdag or aeducitig her. On the con* 

trary, she was obviously a perfectly free 
agent. She was 25 years of age, and had 
already left her husband's house and adopted 
a wandering life on her own initiative. 
Again, an offence under section 366, Indian 
Penal Code, is not a continuing offence 
and there a consensus of rulings to this 
effect. The actual kidnapping 01 abduc- 
tion may be abetted, but when the offeree 
is complete, abetment cannot be proved 
against persons who may have taken a 
subsequent part in the proceedings of the 
parties. The question then arises as to whe- 
ther any other offence under the Indian 
Penal Code can be proved against the 
accused, and I am unable to see that any 
section of that Code applies. Section 372 
certainly does not apply as Musammat 
Begamjan was not a minor and there s 
no question of trafficking in minors. Sec- 
tion 370 which relates to slavery, certainly 
does not apply, and there ij- a consensus 
of rulings which exclude cases of this sort 
from the operation of that section. Sec- 
tion 498, again, cannot possibly apply 
because it is an essential ingredient in that 
offence that the woman should be taken 
or seduced from the custody of her husband 
or from some person having her custody 
on his behalf. In the present case A/«- 
sammat Begamjan was not in her husband's 
house, nor was she in charge of any person 
on his behalf. On the contrary, she had 
left his house of her own free will, and 
was wandering about the country in search 
of what I have alluded to above as work." 
j?urther, no conviction under section 498, 
Indian Penal Code, could, in any case, 
be sustained in view of the operation of 
Section 199, Crirnlnal Procedure Code, which 
makes a complaint by the husband essential. 
There has been no complaint by the husband 
in the present case. The above facts are 
sufficient to show that no offence of any kind 
has been proved : gainst the present appel- 
lants. The fact that they are undoubtedly 
morall37 culpable, as indeed is Musammat 
Begamjan herself, is immaterial. I accept 
all the appeals and setting aside the convic- 
tions and sentences, acquit the accused 
and order them to be released. 

K. s. D. Appeals accepted^ 
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BOMBAY HIGH COURT. 

CmMttNAi, Reference No. 30 of 1922. 
July II, 1922. 

Present Sir Lallubhai Shah, Kl'., Acting 
i^Chief Justice, and Mr. Justice Crump. 
BMPBROR— PRosEcuTo r 
V erusus 

HASRAT MOHANI— Accused. 

Penal Code {Act XL V of i860), ss. 71, 
121, 124A — Waging of War — Offence, when 
complete — Inflamatory speech — Effect on audience, 
sole test — Two offences by one speech — Sentence 
— High Court, power of — Criminal Procedure Code 
[Act V of 1898), 55. 35 . 307 (3). 423 I {< 3 ). 

So long as n man only tries to inflame feeling, 
to excite a state of mind, he is not guilty ot any- 
thing more than sedition. It is only when he de- 
finitelvand clearly incites to action that he is guilty 
of instigating and, therefore, abetting the waging 
of war. (p. 303, col. 2,] 

Emperor v Ganesh Damodar Sava hat, $ Ind. 
Cas. 8541 34 B. 394 at p. 4081 12 Bom. U. R. 
105, II Cr. E. J. 264, followed. 

Per Shah, A, C. /. — ^It is not neces a y that 
as a result of the abetment the war should 
be waged in fact. But the main purpose of the 
instigation should be the ‘waging of war.' It 
should not be merely a remote and iucid ntal 
purpose, but the thing principally aimed at by 
the instigator, [p. 300, col. i.] 

. Per Crump, /. — Instigation is active sugges- 
tion or stimulation of another to do an act. 

The te.st, the only test, is to read the words, 
and to decide what is the probable effect on the 
audience to whom they were addre'^'sed. [p. 302, 
col. 2.3 

The accused was charged o f abett ng the waging 
of war and of sedition under sections 121 and 124- 
A of the Penal Code in respect of a sp ech made 
as President of the Muslim Eeague. The accu ed 
in his speech had pleaded for a change in the word- 
ing of the aims and objects of the Muslim League 
which were “The attainment of Swaraj by the 
people of India by all peaceful and legitimate 
means and for substituting the words “possible 
and proper" for the words peaceful and legit mate. 
He had also advocated the immediate set ng up 
of a para lei Government on the lines of a Republic 
of the United States of India , independent of all 
British control and the establishment of Natio al 
Courts, Schools and Army. He had furtherremaked 
that in case of a declaration of Martial Law by the 
Established Authority, a necessary consequence 
of the decla ation of independence, the people 
3f India and the Muhammadans at any rate, wo^d 
carry on a gue ilia warfare because none could 
remain non -viol nt after the resort to machine guns 
and the gallows by the British Government. On 
the charge under section 124 -A, the Trying Judge 
d s agreed with the assessors and convicted and 
sentenced the accused. There was no appeal 
from this conviction. As regards the other 
offence whif'h was tr ed with the assessorsas jurors, 
he disagreed with the verdict of *not guilty' and 
referred the case to the High Court under section 
307 ot the Cvimioftl P Cod^ 


Held, (1) that if the womt construction were 
put upon the speech it amounted to a prophecy 
or even a threat that violence may be necessary in 
future but it did not constitute a direct and clear 
incitement to violence and, therefore, the accused 
was not guilty of an offence under section 121, 
Penal Codej [p. 304, col. i.] 

(2) that in view of the Explanation to section 35 
of the Criminal Procedure Code and the provis on’s 
of section 71 , Penal Code, the accUvSed was liable 
to one punishment only in respect of the speech, 
[p. 302, col. I.] 

Queen- Empress v. Malu, 23 B. 706; i Bom. 
L. R. 142 j 12 Ind. Dec. (N. s.) 472 (P. B.), 
followed . 

(3) that had the reference been allowed, 
the High Court would have been competent, iu 
view of tlie provisions of section 307 (3) and sec- 
tion 423 (i) of the Criminal Procedure Code, to 
set aside the sentence under section 124A of the 
Penal Code, although that part of the case was 
not before it, and to award sentence under sec- 
tion 12 1 of the Code. 

Criminal reference made by the Sessions 
Judge, Ahmedabad. 

Mr. Kanga (Advocate -General), with him 
Mr. S. S. Patkar, Government Pleader, 
for the Crown. 

JUDGMENT. 

Shah, Ag« C.J* — This is a ^’•eference under 
section 307, Criminal Procedure Code, by 
the Sessions Judge of Ahmedabad. 

The accused in this case was charged in 
respect of three speeches: two of these 
speeches were made by him at a meeting of 
the Indian National Congress, and the third 
was made by liim as the President of the 
All-India Muslim Teague, in December 
last at Ahmedabad. In respect of the fi st 
two speeches he was charged under section 
124 A, and in respect of the third under 
sections 124 A and 121, Indian Penal Code. 
The offences under section 124A were 
triable with the aid of Assesso s and the 
offence under section 121 was triable 
by a Jury in that District. He was accord- 
ingly tried by the Sessions Judge and a 
J ury in respect of the offence under section 
121 and with the aid of the jurors as assessors 
as regards the other offences. The Jury 
returned a verdict of 'not guilty ’under section 
12 1 and as Assessors they were of opinion 
that the accused was not guilty under sec^ 
lion 124 A. The learned Sessions Judge 
was competent to deal with the case so far 
as it related to section 124 A and, differing 
from the Assessors, he found the acaised 
guilty under that section In respect of all 
the three speeches, and seEteuced hliu ti)| 
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iuffer r%oroii 8 imprisonment for two years 
on each count directing the sentences to 
run concurrently. There has been no appeal 
from these convictions and sentences and we 
are not concerned with that part of the case. 
The Sessions Judge did not agree with the 
verdict of the Jury as regards the charge 
Under section 121 and as he considered it 
necessary for the ends of justice to refer 
the case to the High Court he has 
done so. 

We have to consider the entire evidence 
in the case, to give due weight to the opin- 
ions of the Jury and the Judge, and to de- 
cide whether thespeeech in question offends 
against section 121. 

I The accused wanted to present his case 
in person; and this Court ordered that he 
may be allowed to do so. We have now 
hea d the learned Advocate-General for 
the Crown and the accused, who appeared 
in person. 

The charge against him is that by making 
the sreech in question he abetted the wag- 
ing of war against the King within the mean- 
ing of that Section, that is, he instigated 
his audience to wage such w^. Whether 
the accused did so or not is a question 
of fact to be decided mainly upon the speech 
itself. There can be hardly any evidence 
outside the speech in a matter of this kind; 
and it is not suggested that there is any 
evidence except the evidence of the witness 
Durgadas, representative of the Associat- 
ed Press (Exhibit 12). I doubt whether 
his opinion as to the effect of the speech 
is relevant; and even if it be rele\ant it has 
hardly any real value. The learned Ad- 
vocate-General has mainly relied, and in 
my opinion rightly, upon the speech 
itself. 

Before dealing with the speech, I 
may mention that, as pointed out 
by Heaton, J. in EmberoY v. Ganesh 
Dumodar Savarkar (i), ‘'so long as a man 
only tries to inflame feeling, to excite 
a Atate of mind, be is not guilty of any- 
thing more than sedition. It is only when 
he definitely and clearly incites to action 
that he is guilty of instfeating and, therefore, 
abetting the waging'of w ar It is p erf ect ly 
true that it is not essential that as a result 
of the abetpient the war should be wagtd 

• m 
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in fact. But the main purpose of the in- 
stigation should be the ‘waging of war*. 
It should not be merely a remote and inci- 
dental purpose, but the thing principally 
aimed at by the instigator. The mere fact 
that a person may try to do it in an 
indirect and disguised manner would not 
be sufficient to save him from the opera- 
tion of the Section; but I think that the 
Court ought to be satisfied tliat he has 
instigated the waging war, i.e,, the use 
of violence for the purpose of effecting 
innovations of a general and public nature. 
I have no desire to attempt to lay down 
any general proposition as to what is suffi- 
cient to constitute an abetment of the wag- 
ing of the war against the King within the 
meaning of section 121. Having^ regard 
to the facts ot this case it is sufficient to 
bear in mind what I have said above in de- 
termining the question of fact arising for 
our decivsion. 

Coming to the speech itself, it may be 
stated at once that the appeal or instiga- 
tion to violence, such as it is, is to be 
found in the two paragraphs at page ii 
of the print, to which I shall refer presently. 
Apart fi om those paragraphs, it could not 
be said that the speech is open to the con- 
struction that the accused meant to instigate 
his hearers to violence. His plea for the 
change in the wording of the aims and ob- 
ject of the League by substituting the 
words “possible and proper" for the words 
"peaceful and legitimate," and hi^ appeal 
for starting immediately a parallel Govern- 
ment independent of all British control, 
by setting up on a separate and permanent 
foundation. Courts, schools, art, industry, 
commerce, army, police, and national Paili- 
ment, would not constitute by themselves 
the “waging of war** within the meaning of 
section 121 thot^h those ideas would be open 
to other objections. This speech is fairly 
long and it is not necessary to refer to all 
other matters in the speech in detail. But 
when it was put to the learned Advocate- 
General, he fairly, and I think rightly, 
conceded that but for the two paragraphs 
it would be difficult to bring the case withfa 
section 121. His argument, however, is 
that the speech should be read as a whole 
and that the above ideas coupled with the 
said two paragraphs amount to a sufficiently 
clear and direct incitement to violence for 



INDIAN CASES; 


voi^rsi 

emperor V. HASRAT MOHANI. 

the purpose of overthrowing the Govern- 
ment established by law in this country. 
The accused has also argued that the speech 
should be read as a whole; and he contends 
that if it be so read it is nothing more than 
a plea for the amplification of the scope 
of the present aims and obj gets of the Eeague, 
and for starting a parallel Government with 
a view to obtain complete Swaraj, that his 
object was not to dissuade the members of 
the League from the creed of non-violence 
but to persuade them to adhere to it as far 
as possible, and to so modify the aims and 
objects of the League as to leave it open 
to any member to depart from non-violence 
when absolutely necessary for his self- 
defence. He has argued that he definitely 
rejected the alternative of upsetting the 
present Government by 'sword'; and has 
throughout pleaded for another alternative 
for establishing an independent parallel 
Government by peaceful means resorting 
to violence only if it becomes necessary 
to do so in seH -defence in future for main- 
taining such a Government. 

It will be convenient to quote the material 
paragraphs instead of attempting to sum- 
marize them: — 

“People are no doubt prepared to bear 
and sufEei gladly the hardships of a few 
days of imprisonment. But on the de- 
claration of Martial Law the nqn-violent 
non-co 'Operation movement will prove 
totally insufiicient and useless. Amongst 
the Mussalmans at least there will hardly 
be found a man who will be prepared to 
sacrifice his life uselessly —man canhave only 
one of two feelings in his heart when faced 
by the barrel of a gun, either to seek refuge 
in flight or to take advantage of the law of 
self-preservation and despatch his adversary 
to heU, the third alternative, that of cheer- 
fully yielding up one's Hfc to the enemy 
and considering it to be one's real success 
will remain confined to Mahatma Gandhi 
and some ^ his adherents and fellow think- 
ers. I on my part fear that in general the 
reply to the Martial Law Ml be what is 
commonly called guerilla warfare or in the 
words of the Qnran 'Kill them whereveryou 
find them/ The responsibility for all 
this bloodshed will rest on the shoulders 
of the Government. 

"CfeaSeqtMSntly, as representatives of 
the fif 
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Muslim League should consider it thdf 
duty either to refrain from adopting non- 
co-operation as their creed or free it from 
limitation of keeping it either of violence 
or non-violence, for it is not in our power 
to keep non-co-operation peaceful or other- 
wise. So long as the Government confines 
to the use of chains and fetters non -co oper- 
ation can remain peaceful as it is to-day 
but if things go further and Government 
has recourse to gallows or machine gunS 
it will be impossible for the moment to re- 
main non-violent. At this stage some 
people Would like to ask: how isj[ it that 
while the Hindus are content to^t^dopt 
non-violent non-co-operation as the means 
for attaining independence that the MuS-' 
Salmans are anxious to go a step further? 
The answer is that the liberation of Hindu- 
stan is as much a political^ duty of a 
Musalman as that of a Hindu. Owing 
to the question of Khilatat it ha .<5 become 
a Mussalman's religious duty also." 

Reading these paragraphs it is difficult 
to say that they are not susceptible of the 
construction which the accused seeks to put 
upon them. In any case, I am unable to say 
that they constitute a direct and clear in- 
citement to violence. Taking the speech as 
a whole, and taking the broad efiect of these 
paragraphs in relation to the main theme 
of his speech as indicated above, 
the change in the aims and objects of the 
League and the immediate starting of a 
parallel government, I am not satisfied 
that it is sufficient to bring the case within 
the scope of section 1 21, that is, to constitute 
a clear and direct incitement to action a$ 
distinguished from a state of mind. 

I have considered the reasons given by 
the learned Sessions Judge in support 
of his view. Even taking the sum- 
mary of the speech as given in 
paragraph 8 of his charge to the Jury 
I cannot say that it aniounts to a clear and 
direct incitement to violence. The learned 
Judge has observed that " step by step 
the speaker maps out the st^s which 
are to cutoinate in possible redstence 
the Government established by law." That 
seems to me to constitute the weakness ut 
the prosecution case, for it shows that the 
immediate aud direct object is not the us# 
of violence; but it indicaites a reaHsatlon os 
Iht pait of the acciistd as to th# prjob#W# 
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use of violence in future under certain dr- there would be no insuperable difficulty 
cumstances which no doubt the accused in dealing with the case under section I2i 
thinks will arise, but which in fact may or as regards the sentence, and in setting aside 
may not arise. After giving my best the sentence under section 124 A for that 
Consideration to all the arguments and the purpose, if it were necessary to do so. 
speech itself lam unable to hold that it Crump, J.-This is a Reference by the 
Constitutes such an incitement to action Sessions Judge of Ahniedabad under sec- 
as would bring the case within the mean- tion 3 ^7 of the Code of Criminal Procedure, 
ing of section 121. At its best it is a doubt- It is for us to form our own opinion on the 
ful case: and it was open to the Jury caseaftei giving due weight to the opinions 
under the drcimistanCes to find the accused of the Judge and the Jury. The nature 
not guilty. ^ of the case is such that these opinions can- 

I do not express any opinion about the not be of much assistance, for we have 
exact meaning and scope of the quotation to deal not with facts but solely with the 
from the Quran in relation to its context correct interpretation of a single speech, 
In the holy book as to which there was some which is Exhibit 7 in the ease, 
argument before us audi pon which the It is a common place, but one which re- 
accused laid some emphasis: for, after all, the quiresto be re-stated from time to time, 
effect of the quotation has to be consumer ed that criminal cJiarges must be strictly proved 
in relation to its context in the speech in and that the benefit of any reasonable 
which the words are quoted; and, secondly, doubt must be given to the accused. The 
in the view I take of the case it is not question here is whether the accused 
necessary to do so. has committed the offence of abetting the 

I need hardly add that on the present waging of war against the King. The 
reference I am only concerned with the ques* abetment charged is abetment by insti- 
tion as to whether the speech amoimts gation, and the point for decision is whether 
to an abetment of the waging of war: and the speech (Exhibit 7) discloses such insti- 
my observations as to the speech are made gation. Instigation is active suggestion 
with reference to that question only. or stimulation of another to do 

I would, therefore, acquit the accused an act. The act here is the waging of 
of the charge under section 121, Indian war, and the waging of war is the attempt 
Penal Code. to accomplish by violence any purpose of 

It Is desirable to point out that, in view a public nature. As to the purpose here 
of the Explanation to section 35 of the Cri- there is no disguise. It is to brij^ about 
minal Procedure Code and the provisions complete independence by establishing 
of s^tion yj of the Indian Penal Code a republic. If the accused actively 
AS interpreted by a Full Bench in suggested to his audience that they should 
Queen- Empress v. Main (2), the accused use violence, or stimulated them to use 
Would be liable to one ptmishment violence in order to achieve that purpose 
only in respect of the speech. The he is guilty. It is immaterial that he may 
learned Sessions Judge found him guilty have sought to disguise his meaning so long 
under section 124 A and sentenced him as the meaning is clear. On the other hand, 
to two years' rigorous imprisomment it is equally immaterial that the speech is 
In respect of the speech in question. In within the scope of section 124 A, if it does 
case this reference had been allowed, we not contain any active suggestion or sti- 
cottld not have imposed a second penalty multation to the use of violence, 
without setting aside the sentence already xhe test —the only test— is to read the 
passed. Though at one stage I thought words, and to decide what is the p obable 
that there might be some difficulty in doing effect on the audience to whom it was 
80, T am satisfied that in view of the pro- addressed. The words must be taken In 
vi^ons of section 307# sub-section (3) their natural meaning and in the order in 
and section 423, sub-section (i), clause which they stand. If the result charged 
(i), of the Code of Criminal Procedure; i| not clear beyond reasonable doubt then 
V as 8 . 7o«j 1 Bom, i,. R. 1421 la Ind. l>ec. offence is not made out. If it is} not 
\m, iPi <F 3), podsibli tosay affirmstivtiy that the accused 
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ntended to instigate his audience to 
violence, then he must be acquitted, how- 
ever mischievous the speech may be. 

The opening portion of the speech may 
be summarized as follows): — 

(1) It would have been better had an 
abler President been selected. 

(2) The ah India Muslim Teague is 
in a weak condition. 

{3) The existing objects of the Teague 
are set out. The first is “the attainment 
of Swaraj by^^the people of India by all 
peaceful and legitimate means/’ 

(4) The causes of the weakness of the 
Ivcague a e analysed. The main cause 
is that Swaraj is not defined in accordance 
with Muslim desires. 

(5) In order to remove this cause of weak- 
ness “Swaraj” should be defined as '‘com- 
plete indepeu/ence.” The form of govern- 
ment should be “an Indian Republic 
Oil the lines of the United States of India.” 
further the words “peaceful and legiti 
mate” should be deleted and the words 
“possible and proper” be substituted. 

i6) The advantanges of an Indian Re- 
public are explained. The uiain advantage 
is the removal of the English power which 
is a hindrance to the removal ot misunder- 
standing between Tiindus and Mussalmans 
as is shown by the Mopalah troubles in Mala- 
bar as to which a long digression is intro- 
duced. 

(7j After this digression the speaker 
returns to his main theme, viz,, the amplifi- 
cation of the definition of Swaraj and the 
necessity of substituting ‘‘possible and 
proper” for “peaceful and legitimate” in 
defining the means by which ‘Swaraj' is 
to be attained. The reason given for this 
change is that it is necessary to open the 
Teague “to those who do not honestly 
believe non-co-operation alone as the sole 
path of salvation and recognizing the pos- 
sibility of other methods adopt them also.'" 
Also, it is necessary to “remove the com- 
plaint of those who believe that non-co- 
operation can under no circumstances 
remain peaceful to the last^.and refuse to 
remain non-violent even in intention.” 

The portion of the speech summarized 
above leads up to the passage on which 
the prosecution mainly rely. So far the 
meaning is shortly this:— “Tet us define 
as onr goal complete independence, and 


m 

widen the definition of our means so as 
to admit all shades of opinion violent or 
non-violent.” Up to this point the 
speaker advocates no line of action. 

It is unnecessary for me to set out 
again the passage which follows. I pro- 
pose to give briefly the meaning of it as 
I understand it. The spe^er says 
that there are only two possible means 
oi re-pladng one government by another: 
one destruction by the sword: the other 
by Setting up a parallel government. So 
far as he advocates either, it is the latter. 
“Friends, to achieve this object we must 
immediately set up on a separate and per- 
manent foundaton our own Courts, schools 
etc. , etc.” He then goes on to point out that 
ultimately a stage will be reached when 
action on peaceful lines will become impos- 
sible because the existing Government wiH 
undoubtedly interfere. When Government 
interferes and if and when Martial Taw is 
declared non-violent non-co-operation will 
become utterly useless. Foi the Mussalmans 
at least will defend themselves “when 
faced by the barrel of a gun.” “I on my 
part fear,’* the speaker says, “that in general 
the reply to Martial Taw will be what is com- 
monly called guerill warfare, or, in the words 
of the Quoran, ‘Rill them whenever you find 
them' the responsibility for all this blood- 
shed will rest on the shoulders of Govern- 
ment.” The meaning may be further 
illustrated by a passage which follows: 
“So long as the Government confines itself 
to the use of chains and fetters non-co-oper- 
ation can remain peaceful as it is to day, 
but if things go further and Government 
has recourse to gallows and machine guns 
it will be impossible for the movement to 
remain non-volent.” 

The substance of the matter js this. ‘ ‘ Tet 
us Continue by peaceful means: probably 
in the future Government will proclaim 
Martial Taw and use machine guns. If 
BO certain persons will use violence in self-J 
defendee. The blame wiH rest on Govern- 
ment.” 

Does such language amount to instigating 
the waging of war? I adopt the words of 
Heaton, J., on this matttfx; “So long as a 
man only tries to inflame feeling, to excite 
a state of mind, he Is not guilty (rf any- 
thing more than sedition, It is only when 
he definitely and clearly Incitee to action^ 
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that he Is guilty of instigating and, there- 
fore, abetting the waging of war'" Emperor 
V. Ganesh Damodar Savarkar (i). I cannot 
find here any incitement to action. The 
accused says no more than this. ‘%et us 
proceed on peaceful lines as long as we 
can. In the future some of us will be 
compelled to use violence in self defence.'' 
Such language is gross sedition, but it is 
not to my mind an offence under section 12 1 
for the plain reason that there is no incite- 
ment to action. If the worst cjntruction 
is pat upon the speech it amounts to a 
prophecy or even a threat th.it violence may 
be necessary in future. It does not suggest 
action here and now, or stirnulate any one 
to such action. The distinction is clear 
enough if reference is made to any of those 
cases in which there has been a conviction 
under section 121. 1 hold, therefore, 
that the accused cannot be held guilty 
of that oflence. 

I would only add that I agree with my 
learned brother as to the applicability of 
section 307, read with section 423, to the 
circumstances of this case. 

R. N. & N. 11, Order accordingly. 


RAHeOONHIOH COURT. 

Criminal Revision No. 23 B op 1923. 
.February 15, 1923. 

Present Justice May Oung. 
MAUNG TUN YIN— Pexitionbr 
versus 

MATBEIN SHIN— Respondent. 
Criminal Proeadiwe ( Act V 0/1898), s. 488 
/or mainUnance — Jurisdiction of 
Magisiraie to rmisfi order of predecessor. 

A Ha^trate lias power under section 488 
(8) of t£e Cfiminal Procedure Code to re-open 
a case ih wliicii maintenance has been awarded 
by his predecessor, and to revise the order grant- 
ing inamten£in<’e where the petition is presented 
w^hfp thiee months of the order. 

"Reference made by the Sessions Judge; 
Pegu, ip his Cfimirnil Revision No. 23 
pf I 923 r, 

ujade by Seagtoxis Judga, 

iiJ» e Wnd sO of 
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REFERENCE. 

The Additional Magistrate of Thanat 
pin (Mg. Tha Tun First Class) on December 
7th 1922, passed an order undei section 
488, Criminal Procedure Code, for the appli- 
cant to pay Rs. 18 monthly for the support 
of his wife and Rs. 5 monthly for the support 
ot their child. The Magistrate determmed 
the case ex parte after recording that re- 
peated notices failed to secure the appli- 
cant's attendance. On the 20th December 
applicant presented a petition to the Addi- 
tional Magistrate’s successor (Mg Tun 
Mra U, First Class), alleging that he had no 
notice of the case against him and that lie 
was in a position to prove that he had no 
Work and was dependent on his pa cuts. 
The new Magistrate endorsed this pUi- 
tion with the remark that he had no power 
to revise the order of his jjredecessor 
and directed the applicant to apply 
to a competent Court. The applicant's 
petition was presented within three months 
of the maintenance order and the Additional 
Magistrate had power to interfere under 
the proviso to section 488 (6) of the Crimi- 
nal Procedure Code. His order was 
incorrect, therefore, and as the applicant 
may well have been prejudiced,undei section 
438 of the Criminal Procedure Code- I 
report the case for the orders of the High 
Court of Judicature recommending that 
the Additional Magistrate's order be re- 
versed and the Magistrate be directed 
to consider the cause which the applicant 
may be able to show for modincation 
of the maintenance order. 

Mr. C. K. Tamhe, for the Petitioner. 

ORDER, — Respondent does not appear. 
The Magistrate was clearly wrong in suppos* 
ing that he had no power to re-open the 
case. Section 488 (6) gives him the power . 
The case will be re-opeued and disposed of 
according to law. 

w. c. a. Order fevcrsidi 
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KBSHO PRA.SAD SINGH V. B\KHU RAli 

PAINA HiaH OOURf. 

AppisAb prgm Appbi.bai'b Decrbb No. 3^ 
OP 1921. 

July II, 1923. 

Pi^esent : — Mr. Just ce Foster and Mr. Justice 
Kulwaut Sahay. 

Maharaja Bahadur KESHO PRASAD 
SIN GH— Dependani^ ApPEtl^ANT 
versus 

EAKHU RAI AND another — Peaintipps— 
Respondents. 

Suits Valuation Act {VII of 1887), s. it — 
UndervaliMtion of suit — Appeal to Court not 
competent to hear it — Objection, absence of — Pre- 
judice — Adjudication of appeal, whether null and 
void. 

By reason of the undervaluation of a suit, 
p^aintijff filed an appeal against the decree of 
the Trial Court to the District Judge, -whereas, 
on the correct valuation, the appeal lay to the 
High Court. Defendant did not object to the 
valuation either in the Trial Court or before the 
District Judge. On a second appeal being pre- 
f erred to the High Court by the defendant, the 
undervaluation was discovered by the Stamp 
Reporter and both parties accepted the correct 
valuation pointed out by that officer. 
Defendant thereupon objected that plaintiffs* 
appeal to the District Judge was incompetent 
and the latter's decree was, therefore, null and 
void for want of jurisdiction : 

Hdd, that, in the absence of any objection by 
the defendant to the undervaluation in the Trial 
Court or the lower Appellate Court and of any- 
thing to show that the undervaluation had 
prejudicially affected the disposal of the appeal 
on the merits, the defendant’s objection could not 
be entertained in second appeal in view of the 
provisions of section ii of the Suits Veluatioh 
Act. 

Ledgard v. Bull, 9 A. 1 91; 13 I. A. 134; 4 Bar. 
P. 9.1.741; 5 Ind. Dec. (n. S.) 561 (P. C). 

Rajlakshmi Dasee v. Katyayarii Dasee, 12 Ind. 
Cas. 464; 38 C. 639, distinguished. 

Appeal from a decision of the District 
Judge, S.liahabad, dated the 24th July 1920, 
reversing tik.t of the vSubotdinate Judge, 
Shahabad, dated the 31st Match 1919. 

Mr. Ntrsu Nurain Sinh'i (v^ith iiim M^. 
Bhkmneshmtr Pd. Siii'f '7) , for t ho Appellant. 

Mr. Swa Sharan Lai, for the Respo-idents. 

JUDaUENT. 

Ktdwaat Si^ay, J.^This is an appeal 
by the defendant against the decree of the 
District Jmdge of Shahabad, reversing 
a decree of the Subordinate Judge of that 
plate and decreeing the suit with co^ts. 
The facts? oi the case are shortly these.: 

The defendant is the proprietor of Mauza 
Isarpiir, Tauzi Nj. 883, in the District 
of Shahaibad, In this mmm the plaintife 


m 


had a holdir g of 32 bighas 19 dMrs of lattd 
which, according to survey meifeuieinieist, 
came to 20.26 acres in area.' In the yeht 
1899 thb predecessot^iiriKtereSt of the' de- 
fendatt brought Rent %Suit No. 18 of' 18^ 
for recovery ot amears of rent for tM years 
1303 to 1306. On the 26th September 
1899 a decree for reiit was passed in thAt 
suit aiid in execution of that decree tM 
plaittiffs' residential house was sedd and 
purchased by the decree-hdlder on the 
4th of hfcbruBry 1913. SUb.se9oently, thte 
holding oi the plaintiffs was sdid in execu- 
tion of the same decree on the 2nd of Feb- 
ruary 1914 and purchased' by the 
decree -h.'^lder Iiimself. Objections were 
subsequently made to the dehyefy of 
possession to the decree-holder, auction^ 
purchaser, on the ground that the execu- 
toin was time barred and that the deciee 
itself was fraudulently obtained. These 
objections were disallowed and the degree** 
holder was put in possession of the pfopet* 
ties in suit. The j^resent suit was brought 
by the plaintiffs for a declaratioU thit 
the decree, dated the 26bh September 
1899, was obtained fraudulently and ’sur*- 
reptitiously without the knowledge and 
in‘ormation of the plaintiffs; that the 
proceedings in’exet:ution of the said detrOe 
were tiken secretly in coHusicm or 
with the Court peons and by supp^ssidli 
of all the processes and that the aUctfou- 
sale in execution of the decree was illegs«l 
and invalid on the gfoUud of .thfese irregit 
larities and also on the groUnd that the ptice 
fetched at the sale was grossly iiiad^qu^te 
causing substantial loss to the plaiuti%. 
The plaintiffs, therefore, prAyed fdt a 
claratiou that the decree and the sale 
not legally binding 6n them, that the 
sales held on the 4th, .of February 1913 
and on the 2nd of February 1914. wefe 
altogether inopel^tive and the defendup^ 
had not and could not in law acquii;e my 
right under the sales. The suit was otiginal,^ 
ly valued at Rs. 5,5GO which w^s the valid- 
ation of the house and the holding as fix^d 
by the plaintiffs. The plaint was presenteii 
in the Court of the Subofdiaate Judge 
of Shahabad on a Coutt Jee stamp of ?.s. 19 
on the 3rd of February 191$^* On tM 
4th of February 191:7 % report 'lyas mad® 
by the office to the effect that the propdi>^ 
Court-fee payable oh the plaint was M 
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Valorem, fee on Rs. 5,500* The Sub- 
. ordinate Judge thereupon ordered ad valorem 
Oourt-fee to be paid, or cause to be shown 
why ad vahtem fee should not be paid. 
Headers were heard and the Court decided 
that the Court-fee payable on the plaint 
vms a t valorem on the value of the proper- 
ties, which formed the subject-matter of 
the suit. The plaintiffs thereupon filed 
a petition redudug the valuation of the 
suit from Its. 5,500 to Rs. 2,300. The 
Court apparently accepted this valuation 
and ordered the defidt Court -fee to be 
pa d calculated on the valuation of the 
suit at Rs. 2,300. The deficit Court-fee 
was" made good by the plaintiffs on the 
1st of May 1917 and the plair t was admitted 
and duly registered. The defendant appear- 
ed and filed a written statement traversing 
the allegations of the plaintiffs as regards 
the illegalities and irregularities in ob- 
taining the decree and in taking the execu- 
tion prooeediiigs. No objection was taken 
as regards the va uation of the suit and at 
the trial no issue was framed as regards 
the undervaluation of the suit. The learn- 
ed Suboroinate Judge, however, dismissed 
the suit on merits. The plaintiffs, there- 
ujton, preferred an appeal before the Distrk t 
Jud^ oi Shahabad. The Memorandum 
of Appeal was valued at Rs. 2,300 which was 
the 'Valuation fixed in the Court below 
imd Court fee w'as paid o tliis valuation 
Upon the Memorandum of Appeal before the 
District Judge. Again no objection was 
taken by. the defendant and the appeal 
was I heard on its merits and the lear ed 
^District Judge set aside the decree of the 
-Sabdrehnate Judge and decreed the suit. 
•Agaiiist this decree the defendant has 
preferred this second appeal to this Court. 

< ‘An objection was talin by the Stamp 
Repeat that the valuation of the suit 
inipro^rly fixed at Rs., 2,300, that the 
true valuation should have been at Rs. 5,500 
'Bfi ailfeged by the plaintiffs themselves 
•dtiginally in their plaint, and that, there- 
•fote, the Court-fee payable on the Memo- 
randum of Appeal to this Court as well 
'as' t^e Court fee payable on the plaint 
%n 5 i bn thfe Memoranduffi of Appeal to the 
‘Dtetfi^ Ju(tee ought to have been upon 
valuation of Rs. 5,500, He, there- 
fore, Reported that there was a deficiency 
in thU 0 )Utt 4 ee paid on the Memorandum 
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of Appeal to this Court to the extent of 
155 and that the plaint and the Memd- 
r n(,um of Appeal to the District Judge were 
alsoinsufficientlystampedby Rs. 155 each. 
The matter came for decision before tie 
Taxing Officer and he held that the Court - 
fee payable on the Memorandum of Appeal 
to this Court was ad m on Rs. 5,500 
which was the value of the property in 
dispute and he ordered the appellant 
pay the deficit Court -fee of Rs. 155 which 
was duly paid by the appellant and the 
appeal was registered. As regards the 
valuation of the plaint and the Memo’ ndum 
of Appeal to the lower C -urt the Taxing 
Officer ordered that the same will be con- 
sidered when the respondents appeared 
in the appeal. When the respondents enter- 
ed appearance in this appeal, the matter 
was again brought before the Registrar 
and on the 2nd of December 1921 he 
allowed time to the plainti ffs-respoiidents 
up to the 13th of Dece ber to pay the 
deficit Court fee. No objection seems to 
have been taken by the plaintiff -respond- 
ents as regards the valuation and the pay- 
ment of the deficit Court fees. The res- 
pondents, however, did not pay the deficit 
Court fee as directed by the order of the 
2nd of December 1921 and on the 15th 
of December 1921 an order was made 
by the Reg’strar to the effect that the ques- 
tion whether the plaint should be rejected 
should be determined by the Bench at the 
•time the appeal came on for ' hearing. 
When the appeal came on for hearing 
before us the learned Vakil for the res- 
pondents raised no objection to the valu- 
ation, but paid the deficit Court iee on the 
plaint as well as the Memorandum of Appeal 
before the District Judge. This was ac- 
cepted and the appeal was heard. 

At the hearing of the appeal, the learn- 
ed Vakil for the appellant takes the ob- 
jections that the valuation of the suit being 
now determined to be Rs. 5,500,the appeal 
to th- District Judge was incompetent ; 
that the decree made by the District Judge 
was without jurisdiction and is void. He 
relied on the Privy Council case oi Ledgard 
V. Bull (i) and also upon the cases of Raj- 
Idkshmi Dasec v. Katyayani Basse (2). 

(t) 9 A. 191; I3 I- A. 134; 4 Sar. P. C. J. 7411 
5 tod. Dec. (N. s.) 561 (P. C.). 

(a) 12 tod. Cas. 4641 38 C. 639. 
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Now, there can be no doubt that, having Courtof the first instanc^rot lo wet Appellalc 
regard to the value of the properties form- Court/' 

ing the subject-matter of the suit as now Now, as I have indicated above, no objec* 
fixed and accepted by the plaintiffs -res- tion as regards the valuation or jurisdictioin 
pondents. the appeal to the learned District of the Court was taken by the defendant 
Judge was incompetent. The appeal against either in the Trial Court or in tbe Court 
the decree of the Subordinate Judge lay of Appeal below. The objection was takep 
to the High Court and not to the District for the first time in this Court by the Stamji 
Court. The question is, whether the decree Reporter. Moreover, nothing has been shown 
passed by the learned District Judge can by the defendant- appellant before us that 
be treated as a nullity. Section 99 of the the undervaluation of the suit and of the 
Code of Civil Procedure provides: “ No appeal to the District Judge has in any 
decree shall be reversed or substantially way prejudically affected the disposal 
varied, nor shall any case be remanded, of the suit or of the appeal on its merits, 
in appeal on account of any misjoinder Lithe case of Ledgnrdv. Bull (i) objection 
of parties or causes of action or any error, as regards the jurisdiction of the Court 
defect or irregularity in any proceedings was taken from the very beginning. It 
in the suit, not affecting the merits of the was taken before the Subordinate Judge 
case or the jurisdiction of the Court. " and again before the District Judge and it 
Here the jurisdiction of the Court of Appeal was reiterated in the High Court, an<} 
below is affected by the alteration of the their Lordships of the Privy Council re- 
value of the suit. Section ii of the Smts ferred to this matter and to the fact that 
Valuation Act, however, prov:des that the defendant in that case had done nothing 
‘“Notwithstanding anything in section 99 to wa.ve that objection since it was stated 
of the Code of Civil Procedure an objec- in the written statement in answer to the 
tion that by reason of the overvaluation plaint and held that the Court had nd 
or undervaluation of a suit or appeal a jurisdiction to try the suit. In the case ol 
Court of first instance or lower .^.ppellate Rajlakshmi Dasee v. Katyayani Dasee (2)*, 
Court which had not jurisdiction with a decree was filed in evidence by one of the 
respect to the suit or appeal exercised parties to the suit which was objected 
jurisdiction withrespect thereto shall not be to by the other party on the ground of 
entertained by an Appellate Court unless. — being a nullity for the reason that it was 
“(a) the objection was taken ii the Court passed by a Court which had no juris! dic-^ 
of first instance at or before the hearing at tion to pass it. Their Lordships in that 
which issues were first framed and recorded, case held that the decree was fraudulently 
or in the lower Appellate Court in the Memo- obtained on a deliberate undervaluation 
ifandum of Appeal to that Court ; or, of the subject-matter of the suit and that 
(6) the Appellate Court is satisfied for the Court which passed the decree had 
reasons to be recorded by it in writing, that no jurisdiction to pass it and, therefore, 
the suit or appeal was overvalued or mider it was a nullity and could not be used in 
Valued, and that the over valuation or evidence against the other party who wa» 
unaer valuation thereof has prejudicailly not a party to that decree. As to wh^t 
affected the disposal of the suit or appeal the effect of that decree would have bees^, 
on its merits. “ between the parties to that decree, theitj 

Sub-section (2) of section ii of the Lordships expressed no opinion. On pag^ 
Suits ^Valuation Act provides: “If the 668* of the report their Lordships observe, 
objection was tak^n in the manner men- “ We are not now called upon to considner, 
tioned in clause (a) of sub-section (i), but what tie effect of such lack of jurisdictioa 
the Appellate Court is not satisfied as to would be upon the decree, in so. far asth© 
l^th the matters mentioned in clause {b) parties thereto were concerned. It ia:- 
of that sub-section and has before it the manifest that so far as a stranger to th®' 
materials necessary for th<£ determination decree is concerned, who is interested in 
the other grounds of appeal tp itself, the property affected by the decree^ 
it shall dispose of the appal as if there ^ c an obviously ask for a declaration that the^ 
had been no dtfcct of jorisd ct on in the of 3s c.— IJSAJ 
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4 e,<^ee is ^ nullity, because made by a Court 
Vliicli bad no jurisdiction over the su^ect- 
matter of the litigation. ” The provisions 
of section ii of the Suits Valuation Act 
were not considered in the case of Raj- 
lakshmi Dasee v. Katyayani Dasee (2), 
and the case of Ledgard v. Bull (i) was decid- 
ed before the enactment of the Suits Valu- 
^tiol Act of 1887. Having regard to the 
provisions ol section ii of the Suits Valu- 
ation Act, I am of opinion that there being 
mo proof of prejudice, the objection can- 
mot be entertained that the decree of the 
learned District Judge is null and void 
for want of jurisdiction. 

As regards the merits, it appears that 
before the rent decree of the 26th of 
September 1899, mentioned above, was 
passed the defendant’s predecessor -in-in- 
terest had in the year 1893 obtained an 
(W parte rent decree for arrears of rent 
due for a prior period. This ex parte decree 
was subsequently set aside and the suit u .s 
restored and a fresh rent decree on contest 
was passed in favour of the defendant’s 
p(rede<«ssor-in-intere|st in the year 1898. 
Ilxecution of this decree was taken out 
an,d the holding of the plaintiffs was sold 
mn the 17th of November 1900, and pur- 
itliasejd by the decrree -holder. Possession 
delivered to the decree -holder auc- 
tion purchaser on the 27th of February 
*903. In the year 1910 a suit was brought 
by the predecessor -in interest of the defend- 
ant against the present plaintiffs for posses 
gfion and rnesne prolits of the holding on 
the ground that the plaintiffs had dis- 
possessed . the defendant’s predecessor-in- 
Imterest from the said holding. Mebne 
profits wepe claimed for the years 1315 
to I3i;7. This was Suit No. 81 of 1910. 
This suit was referred to the arbitration 
of the present defendant. On the 2nd of 
Herjember 1912 the present defendant 
as an arbitrator made an award to the 
aOect that the present plaintiffe should be 
allowed to retain possess on of the holdmg 
on Payment of a ©urn of Rs. 1,400 on account 
of arrear© of rent and mosi.e \ lufits and a 
i^m 9I Rs. 100 on account of costs. These 
tWp sums were apparently paid in due 
tim and the plaint continued in posses- 
elqn twtil they were dispossessed as a re- 
ii^t ef tesale heldun of Decepiber 

k eaecut om of tlie decide of the 26t!i 


of September 1899 as mentioned above. 

Two questicus have been rai ea; first, 
as to what was the effect of the purchase 
by the predec ssor 4 n-inte est of the de- 
fendant in the year 190,0 : and, secondly, 
what was the effect of the award of the 
2nd of December, 1912. 

It is conteuded on behalf of the plaintiffs- 
respon dents that the effect of the sale of 
the 17th of November 1900 was to ex- 
tinguish the decree of the 26th of Septem- 
ber 1899 and, secondly, that by the award 
of the 2nd of December 1912 the sum of 
Rs. 1,400 was fixed to represent all sums 
on account of arrears of rent and mesne 
profits outstanding up to that time 
and that by the paymei t of Rs. 1,400 
nothing remained due under the decree 
of the 26th of September 1899. The 
learned Subord nate Judge found these 
points in favou^hef the defendant and dis- 
missed the pOn appeal the learned 
District J ttoge ms held that by the sale 
of the 17th of November 1900 the en- 
cumbrance on the property under the 
decree of the 26th of September 1899 was 
extinguished. He apparently relies on the 
proiisions of section lOi of the Transfer 
of Property Act; but, vndei that section, 
the charge wiU not be extinguished if the 
owner of the charge declares by express 
words or necessary implication that it should 
continue to subsist or such continuance 
would be for his benefit. The learned 
District Judge has not considered the evi- 
deicce on this point. ^ 

As regards the second point, namely, 
the effect of the award of the 2nd of De- 
cember 1912 that also depends upon the 
evidence in the case which has not been 
considered by the learned District 
Judge. 

Under the circumstances we, in the ordi- 
nary course, would have remanded the case 
to the District Judge for a finding UB<>n 
theS5 two points upon the evidence ; but^ 
having regard to the drcnuistances of the 
case and the valuation of the suit as now 
fixed, we consider it undesirable to luake. 
a remand to the District Judge. We„i 
the efore, think it desirable that this 
Court sh uld determine these points upon 
a consideration o the eviaence in thecasa 
under the provisions of section 103 of tho 
Civil Procedure Code. 
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'We, thetef ore, direct tbftt llils tkfJJieal 
do stand o^er for a moEtb. The s|^pi^aEt 
shohld {prepare either a typed of a printed 
copy of all the evidence en the record 
bearing on these two points which he 
wishes this CoErt to consider. He shouM, 
within a week, give a list of aH the dodm- 
ments and the evidence which he proposes 
to print to the Vakil fer the respondents ; 
and If the respondents' Vakil wishes to 
refer to any other decument besides those 
inchided in the appellant’s list he sbail 
give nCtice thereof to the appeHant^s Vakil 
within three days of his receiving the 
appellant's list. The appehant will then 
print the papers which the respbndents 
wish t3 print. Tlie printed or typed copy 
Of the papers shonld be filed by the appel- 
lant’s Vakil in this Court on or before 
the 6th of August 1923. 

■ JPdStGT, J, — I agree. 

z.K. Order accordingly. 


RANGOOir HIGH COtmi. 

Second Dvm Appeal No. 328 of 1922. 

March 13, 1923. 

Present : — ^Mr. Justice hentaigne. 

MA SAW— PlAINTIFF~-APPEhIANT 
versus 

MAUNG SHWE GON— Appwcant- 
Respondent. 

Civil Procedure Code {Act V of 1908), 
O. XX F, r, Application to sue as pauper 
-^Seeurity for costs^ 

A suitor in forma pauperis should not be 
required to give security for costs except on 
some v«ry special ground. The fact that the 
applicant is being assisted by a relative is not 
auch a ground. 

Seskayyamsar v. Jainulauadin, 5 M. 66; 4 Ind. 
jnr. 507; I Ind. Dec. (n. s.) 603. relied on. 

Mr. Shaw, for the Appellant. 

Mr. Yertames, for the Respondent. 

roBGMBjn:. — This is an apph* cation by 
the respondent that the plaintiff-appell'ant 
fee eAlled upon to give secunt^^ for the costs 
of ‘the ower Cburts and of this second 
lappeaL The grounds on which such 
ap^ciition is made are stdted ih itti 
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kmum-hi lespbhdeht' thkt the 
is a pauper and a woman, ana that 
he believes that she is being financed 
by somebody with a sugg^dn that 
she inay hate made a champertdHa 
agreement. 

On a perusal of the judgment it is ob- 
vious that the appellant has a bona fide 
claim, which she is entitled to Baw heard. 
In Seshayyangar v. JaintdamAin (i) it 
was held that very special grounds should 
be required before a suitor in forma fiati^ 
peris should be required to give security 
for costs. I do not think that such grounds 
have been shown in this case. It would 
be absurd to suggest that the f^t that a 
relative is supposed to be assisting appel- 
lant Would be such a ground. The appli- 
cation is rejected with costs with twe 
gold mohurs, 
w. c. A. 

ApplUdtion repACtei. , 
(i) 3 M. 66t 4 lud. Jut. 5071 1 Ind. Dte. (K.^ si) 
603. 


ALLAHABAD HIGH COUfit. 

FiRSt Civin Appeal No. 304 of 1920. 

July 2, 1923. 

Present: — Mr. Justice lAndsay and 
Mr. Justice Sulaiman. 
BANSIDHAR and others— Piaintiffs 
Appedi^ants 
versus 

BABU LAU AND OTHERS— Defendants 

— Respondents. 

Contract Act {IX 0* 1872), s. 2 Sf^Suii to 
retooer Aebt — Unauthorised promise of fayrk^t hy 
defendanfs Pleader — Sidtemeni net signed hy PIMier 
— Fresh sontract^Defendanti f«Af f bodind. 

In a suit fer recovery of mbney th« pleader fox 
the defendant stated that if the plaintiff presented 
Probate or Letters of Administration on a Succes- 
sion Certificate, the defendant would haft^'n© 
objection to paying the ameunt. Thiaf sift 
was dismissed on the ground that the 
bad failed to obtain a Successioh Certificate. 
Subsequently, the plaintiff obtained the Certi- 
ficate and brought a second auft: 

HsM, |hgt in the absencaof W tifid th e 
Pleader in the first case had any general or special 
autiori^ ftom tt^ deftndimt Which 
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•ntltle en^erinto a contraction behalf of 

the defendant to pay the debt, sect.on 25 of the 
JContract Acthad no application; [p. 312, col. i.] 

(2) that the section Was further inapplicable 
in the absence of anything to show that the record 
bf the statement made by the Pleader was signed 
by him or by any other agent of the defendant. 
•Cp. 3Hf col. i.J 

: Birst appeal from a decree of the Sub- 
jordinate Judge, Fatrukhabad. 

Messrs. Girdharilal Agarwala and Unia 
Shankar Bajpai, for the Appellants. 

' Mr. Kailas Nath Katjn, for the Re- 
spondents. 

JUDGMENT. — The suit out of which this 
Appeal has arisen was brought to recover 
ja ,sum of Rs. 17,000 odd, the defendants 
in the case being Babu Lai and Kishun 
fik)pal, ^ons of Redar Nath. These de- 
fendants apparently are the owners of 
the firm callea *‘Babu Lai and Kedar Nath,’* 
carrying on* business at Cawnporc. The 
^rm has become insolvent and the estate 
of the defendants is now represented by 
the Official Receiver. 

The plaintiffs in the suit are the descend- 
ants of one Bhawani Shanker who died on 
the I2th of February 1912. Tliis ma , 
Bhawani Shanker, owned a business at Far- 
rukhabad which was carried on in the 
name of Mahanand Ram Bhawani Shanker. 

On the 27th or 28th of December 1911 
Bhawaui Shanker sent certain hiivdis 
to the defendant firm at Cawnpore for rea- 
lisation and credit to his account. 

It is stated that the directions to the de- 
fendant firm were that the money should 
be treated as a fixed deposit payable six 
months after date. 

On the 8th of February 1912 Bhawani 
Shanker wrote a letter to the defendant 
firm with respect to this depo.sit. He di- 
ybeted the defendants to open a fresh ac- 
count in his name and to credit him with 
a sum of Rs. 12,000, and in his letter he 
stated that this sum was to be applied for 
the purpose of educating five boys of his 
community to enable them to pass the 
LL.B and Pleadership examination of the 
ffigh Court. 

; Tins letter was received by the defendant 
firm and was; answered by a letter dated 
the 9th February 1912 which is to be found 
At page I of the supplepiental book A. 
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Four days after he wrote this letter, 
Bhawani Shanker died. A^ter this, 
certa’n cla ms were presented to the defend- 
ant firm in respect of this money, and one 
of the cla’mants was Mohan Lai who appa- 
rently had succeeded to the business of 
Bhawani Shanker of Farrukhabad. 

The defendant firm ha'ving these several 
claims made against it refused to pay un- 
til one or other of the claimants had es- 
tabhshed his title to the money. 

The result of all this was that a suit 
was filed on the 29th June 1915 by Mohan 
Lai against the defendant firm claiming 
this money. 

That suit was resisted on several grounds. 
One of the pleas in defence taken was that 
the money was trust money and that 
the plaintiff Mohan Lai could not recover 
it. Another plea was a plea of limitation. 

In the course of the trial of that suit a 
certain statement was made on beljalf of 
the defendant firm by the P leader who was 
engaged to conduct the defence. 

On the 23rd November 1915 while the 
suit was btill pending, the Pleader for the 
defendants stated that if the plairtiff 
Mohan Lai presented Probate < r Letters 
of Admiuistratioi or a Succession Certifi- 
cate, the defendai.ts would have no objec- 
tion to pay him the amouit in dispute 
with interest thereon for six months. 

The suit was, however, dismissed 
by the Subordinate Judge on the 27th 
January 191b on the ground that the 
plaintiff, Mohan Lai, had failed to obtain 
avSuccession Certificate. This order dis- 
missing the suit was confirmed in appeal 
by this Onurt. 

At the time the suit brought by Mohan 
Lai was pending in the Court of the Sub- 
ordinate Judge, proceedings were going 
on in the Court of the District Judge for 
the purpose of obtaining a Succession 
Certificate. For one reason or another 
this Certificate was not obtained till the 
mouth of December 1918 Mohan Lai 
has since died and now we have the pre- 
sent suit instituted on the 27th Jariuary 
J920. 

We have to deal here with two pleas 
which were ra^’sed in defence. One was 
that the m.;ney held by the defend- 
ant firm was trust money which Bha- 
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.wani Shanker had made over for the pur^ 
pose specified in his letter of the 8th Feb- 
ruary 1912. It was pleaded that the pre- 
sent plaintiffs had no right to have the 
money. The other plea taken was that 
the suit was barred by time. 

The learned Subordinate Judge was of 
opinion tliat the suit was not barred by 
limitation. On the other hand, he was 
of opinion that the money had been de- 
dicated in trust f<jr the purpose specified 
in the letter of Bhawani Shanker which he 
wrote in the month of February 1912. 
The result of the proceedings in the Court 
J)elow was that the suit was dismissed. 

, In appeal tvio points are raised before us. 
It is argued on behalf of the plaintiffs- 
appellants that the Court below was wrong 
in holding that a trust had been created 
and that the plairitiffs were not entiti d 
to the sum in dispute. On the other hand, 
the learned Advocate who represents the 
Official Receiver supports the judgment 
oi the Court below on the ground that 
the suit was barred by limitation. 

We will deal with this latter point first. 

On the lace of it, the su.t as a suit for 
recovery ol money which was deposited in 
December 1911, and which was rc^yable in 
Juie 1912, is time-barred but tiie pia utjffs 
claim to be suing ou alresh cause of action 
arising out of what took place in the earher 
suit on tne 23rd of November 1915. The 
plaintiffs founded their cause of action 
upon the statement made by the Pleader for 
the defe’^dant firm in that earher case, 
the statement to which we have already 
referred. It was rot pleaded that any- 
thing Contained in this statement amount- 
ed to a 1 acknowledgment which woiJd 
exteid the period of h uni at] on. Obvious- 
ly, no such plea could be taken lor the statt - 
ment, whatever it amouuteo to, was made 
after the period of limitation had expired. 

But what the plaintiffs say is this. They 
contend that the statement* made by tli 
Pleader on the 23rd November 1915 gave 
rise to a new contract under section^25 
of the Indian Contract Act. 

Under the section in question a promise 
made in writing and signed by the person 
to be charged therewith or by his agett 
generally or specially authorised in that 
behalf, to pay wholly or in part a debt 
of which the creditor ought have enforced 
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paymett but for the laV of Hmitatibn ^ 
a valid and binding dontraejt, 

And so it is argued that, , wh 4 n the pleader 
stated that , the defendant firm had ho 
objection to pay the money claimed to 
the plaintiffs if the plaintiffs succeeded 
in getting Probate or I^etters of Adminis- 
tration or a Succession Certificate, a fresh 
contract was entered into, and it is 
further argued that a suit on this contract 
is within time on the ground that the pro- 
mise was conditional upon the plaintiffs 
obtaining a Succession Certificate. As 
that Certificate was not obtained till the 
month of December 1918, it was argued 
that this suit instituted in January 1920 
was within limitation. 

In our opinion, the judgment of the 
Subordinate Judge on this issue is erro- 
n! us. 

In order to establish a valid contract 
under section 25 of the Contract Act it 
is necessary to show that a promise was 
made in writing and that this writing was 
signed by the person to be charged there- 
with or was signed by his agent generally 
or specially authorised in that ^haff. ^ 

It is argued for the respondents, in the 
first place, that there is no proof on the re-’ 
cord that the Pleader who made tiiis state- 
ment was either generally or specially 
authorised to represent the defendants 
for the purpose of making a fresh contract 
under section 25. We have hero to notice 
what happened in the Court of the’Subor- 
dir>ate Judge in the earlier suit. We have 
already mentioned that the defendants" 
pleader made the statement, upon which 
the pa t.ff now rely, on the 23rd of Nov- 
ember 1915. 

On the 17th Jai uary 1916 the defend- 
ants presented a petition in Court repudi- 
ating the statement which had been made 
on their behalf. It was stated in this 
petition that one Salik Ram, the genera} 
attorney, gave certain instructions to the 
Pleader who was conducting the defence, 
and that he had given these instructions 
without . any authority. It was stated 
clearly in this petition that the de endant 
firm had not relinquished any of the pleas 
which they had raised iu their written 
statement ||^ofj|,defence; Aniaffidavit 
jut , in in support of this* Application.* * 
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The JtK^jgfe that ti^i© cie^t 

with tfijs apptic^^on m his order of 17th 
Janwy 1910 is jointed at page 

33 of the papr-hoot. He rejected the 
saying that the Vakil tad not 
f 3 ^e;?eded his authority inasmuch as he 
was ^^competent to abandon any issue or 
pjea.*' 

As the case stands, we have no proof 
at tiiat the a^ho made the state- 
ment relied^ upon general or spe- 

aaT ^uthp^ty t^om the defe*idant firm 
^tdeh * Vafopld him to e^ter 

mtp a coxijtrapt on thpir behalf to pay a 
%9€t-h?^9d d^ht Ophe pleader’s autho- 
it|y 'was jDouhned to, the conduct of the 
case arid the Subordinate Judge rightly 
ob^fv^d thuf was c^pe.tpUt to ab^ don 
a^y issue pr plea. Ah that his state- 
ment amounted to was that if, diiring 
the ppndency of the suit, the plaintiff 
Ifohan Xal pbtainadr a S^upcpssion Certiff- 
^te 'the defendants rpady to suh^uf^ 
to' a decree for the aWUnt clairned te- 
gethiff withipt^est six months. We 
have ahead y paentioMd that the spit was 
dismissed, a cpupje of W^ths later, on 
the ground that the plaintiff had failed 
tp out ,a Supce^on, Certificate. We 
tipat tins statement 
as sho^USf in any wy that the Pleader 
who made it' had authority to bind the de- 
fendant firm by a fresh contract under 
section 25 of the Contract Act. 

Another point wh^ch has tq be noticed 
is ,^. Ijn order that a vafid contract 
constituted under section 25 (3) 
^^trapt it is necessary that 

thp; stai 4 *nf be in writing and 

P w the person to be 

rged therewith or by his agent, generally 
epially au1^]^fi§eid‘ .^hpre is nothing 
few® that the> record 

I^t^ment made by the Pleader 
;|he Noyember igis was ^ned 

,or Jjy any other agent, 
bayc J More us is a cerb^ed copy 

wlu<?h wAate to have -been 

on the prd^TshPCt recording the 
5^’ment bv the Pleader, there 

toahuw that this state- 
mm fe?ifped by anybody except perhaps 
Urhois responsible 

s^^i, «^Watoitave».«»cajteA 



the notice of the learned Subordinate 
Judge, and we think , therefore, that he 
was wrong in holding that the «tateiBent 
made by the Pleader on the 23id November 
^915 gave rise to a new contract and to a 
fresh cause of action. 

This being so, the plaintiffs can only 
fall back upon the original cause of action, 
and, as we have already pointed out, 
a suit on that cause of action is long time- 
barred. 

In this view of the case it is not necessary 
for us to discuss the other question, namely, 
whether there was good dedication of this 
fund to trust purposes, and we, therefore, 
abstain from saying anything leyond this, 
namely, that Hr. Kajtju who represents the 
Official Rece ver, admits that this 
money was held in trust by the defendant 
firm. 

The result, therefore, is that the appeal 
fails and is dismissed with costs. 

K. H. 

Appeal dismissed. 


PATNA H10H COUBT. 

AppBAnFROM Original Ordk:< No. -^71 
OF 1922. 

July 17, 1923. 

Present Justice Sir B. K. Mull ck, Kt., 
and Justice Sir Join Btic^'nill, Rt. 
Babu KISHOBI MAT and anothfr — 
Opposite PARTy-“AppEW,ANTs 
versus 

JAGDISH NARAYAN vSINGH— 
Applicant — Re.spondent. 

, LimitaHon. Act [JX of 1908), s. 14, Sph, /, 
Aft. 182 — C^jifVil Jpfocedflifp (^^94^ {4^t Vof ig^S). 
q. XX/, r. ^T^i^kxeputfon Pcii^iion, — ^rt^yer for 
suPerjfluous relief , effect of— petition, ivnetJter ethp- 
in-^aid of ejcecuUo'h — Misjoinder of causes of aep^fm 
in petition-— Time spent in p.rosepi0ing petition, 
whether deductedp 

4ui. incprrectness or. superfluity as tp the reliefs 
asked for in an application for execution of a decree 
dbe.s not vitiate the application to such an.j?as- 
tent ^ to debar the decr^e-h^ldei; fLom claiiwng 
it, to he a sti^p in -aid, of e:^feq\ftiop,. Ip. 3 1 5 , qol , i d 
M appUCf,ton 'for\e|»pu|l9^ pf, a mortg£|e- 
;0» February 1 "lut 
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KISHORI MAt V. JAGBISH NARAYAN SINGH. 

tbjQt tlie asjceci for wa» ;^ot in accordance 

T^th( the. M appeal to the High Court 

that order was dismissed on the 2nd July 
1920. A second awlioation for execution was 
filed on the nth May 1922. The snortgageor 
ohjfCcted hy a petition dated the i6th June 
I9J22, aiid the application was dismissed on the 
13th July. On appeal by the decree-holder to the 
iHgh Court : ^ 

Meld, (i) that the application of the 20th 
Feliruafy 1919 did not ofiejwi against the pro- 
visions of O. X^i, r, ri of the Civil Procedure Code 
aftd was a step-in-aid of execution within the 
meaning of Art. zSa of the Iiimitation Act; [p. 3x4. 
CQhas p. 3x5. 40l. 4.3 

Qffpal Chunder Munna^ v. Garafu JPiae Kalay, 
2$ C. 1941 2 C. W. N. 556; J3 Ind. I>ec. (n. s.) 
392, Baifdx} Krishna Kanbargi v. Narsinha 
Konker Dteshpande, 17 Ind. Cas. 210; 37 B. 42; 
14 Ppm. I4. X. 86i and v. Kadir 

SdHb, 31 M. 68; i M.. L. T. 254; 17 M- I*. 
J. 596, referred to. 

Amrit l^at v. Murlidhar, 67 Ind. Cas, 
538; 3 P. L. T. 422; (^922> Pat. 229; {1922) 
A. I, R. ^pat.) xg8; x Pat. 651, distinguished. 

(2) that the hasia of the decision of the Sub- 
ordinate ^udge and of the High Court in appeal 
was that it was not right for the Execution Court 
to entertain an application in which the legitimate 
prayer for ^he execution of tjie decree was joined 
with a ptaycr which the Court thought it was 
not competent to grant and which related to 
relief given by another decree ; [p. 315, col. 2.] 

(3) that, consequently, the defect was one in 
the natpfc of a niisjomder of causes of action apd 
was covered by section 14 of the Limitation Act j 
[p. 315, col. I.] 

(4) that, therefore, the decree -holder was en- 

titled to the benefit of the time which was taken 
in prosecuting the previous execution proceeding 
from the 20th Pebiuary 1919 to the 2nd July 
1920. [p. S15, col. 2.] 

Appeal from an order of the Subordinate 
Judge, G^ya, dated the i8tli July 1922. 

M^srs. Hasan Imam and Kailaspaii, 
for the Appellants. 

Mr. N. C. SifiJia, for Messrs. 5 . iV. Ray^ 
Bfij Kishore Prasad and Nawal Kishore 
Prasad, for the Respondent. H 

lirpGMBNT. 

mim, J . — This appeal arises out 
of an order made by the Subordinate 
Judge ©f Gaya in HxecuUon Case No. 207 
of 1922. It appears tl at in 1900 the judg- 
ment-debtor, Jagdtshnarayau Sfngh, mort- 
gaged c^rt^ain immoveable property t,o ore 
Genda Singh. lu igpS he mortgaged 
£» p^rt of the same pyope^ty to the ^ppeli£.nt, 
Kishgfl Mai, and in 1911 he agein mort- 
gaged, fitter the whole or part of the same 
preper^ to the appellant. Genda Singh 
su€ 4 upon his mortgage and got* e decree 
in this-tli^re-was' 

yet ' anilhtff Jby, ©f 
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the same property in 1913 in fax^tti: ©I 
one Jadubans who applied a portion 
consideration money in paying off Genda 
Singh*s mortgfge-decree and became sub- 
rogated to the position of G^nda Singh and 
acquired iniority over the mortgages in, 
favour of the appellant; Kishori' Mai. . Kishori 
Mai and Jadubans’ thereafter in 1915 insti- 
tuted Mortgage Suits Nos. 131 and 132 
respectively of that year against the mort- 
gagor. A prehmiuary decree , was made, in 
favour of Kishori Mai on, the 23rd December 
ber 1915, which was foUowed by a* .final 
decree on the 2nd, June ^9 17, while Jadu- 
bans obtained his preliminary decree on 
the 2ist July 1916. The Crbt execution 
application made by Kishori was filed 
on the 20th February 1x919 in the Court 
of the Subordinate Judge of Gaya. On 
the 1st of May 1919 the judgment-debtor 
filed an objection which was allowed on 
the i2th May of the same year, the Cuurt 
holding that the execution could not , pro- 
ceed as the relief sought was not in accord 
anee with the decree. Against that ordei 
theic, was an appeal to the High Court at 
Patna, where a Division Benesh, on the 2nd 
July 1920, affirmed the order of the Sub- 
ordinate Judge and dismissed the appoal. 

The second application for execution, 
out of which the present appeal . arises, 
was filed on the iith M^.y 1922.* The 
mortgagor again objected by a petition 
dated the i6th June 1922, and the -applica- 
tion was again dismissed on the i8th July 
of that yea . 

In the present appeal it is contended 
on behalf of the decree-holder that tie 
decision of the Subordinate Judge was 
erroneous and that his application was 
not barred by limitation. ^ Novv', the ques- 
tion of limitation arises in .this way. If 
the application ^ of the 20th Fepruaty 
1919 wj|.s a step -in-aid of execution then 
the decree-holder, by applying on the 
iith May 1922, was ont of time,, because 
more than three years.had elapsed from the 
last step-in-aid pf execution. The decree- 
hoJidcr, however, invokes the nid of^sec^ 
tipn X 4 of the Limitation Act the applica- 
tion ot which will be present.ty .explaijned^ 
It is admitted that if that section apples* 
and^if the applicat^ of the^oth ^Februarw 
iqiq was a $teff inr.aM of esseention, thcM. 
'tlitytarlitoniiis m 
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behalf of the respondents that the applica- 
tion of the 20th February 1919 was not in 
accordance with law and, therefore, it 
was not ' a step-in -^id of execution within 
the meaning of Art, 182 of Sch. I 
of the Limitation Act. The reply of the 
decree-holder is that it was in accordance 
with law and that the relief claim( d in the 
present application ^ being covered by sec- 
tion 14 of the Indian Limitation Act, he 
is entitled to deduct the period during 
which he was prosecuting the previous 
execution proceedings, namely, from the 
20th February 1919 till the 2nd of July 
1920. 

In regard to the question whether the 
application of the 20th February 1919 
was in accordance with law, the decisions 
cited before us, exhibit a great conflict 
of opinion, some having gone so far as to 
hold that if it happens that the relief asked 
is^ eventually refused on the ground that 
that Court cannot or should not give it, 
then the application is not in accordance 
with law. On the other hand, it has been 
held that minor errors and even omission 
to state the relief are not sufficient to make 
the application contrary to law and that, 
fdr the purposes of limitation, these de ects 
are immaterial. It has also been held 
that, even where the decree does not specifi- 
cally give the relief which is asked for, 
the application is not contrary to law and; 
in my opinion, the matter must be judged 
upon the facts of each particular case, 
and no general rule can be laid down. 
Here we must refer to the terms of O. XXI, 
r., II, in order to see whether the applica- 
tion in form and substance complies with 
the requirements of the law. Now, it is 
admitted that, so far as the f orm^ of appli- 
cation goes, it fully complies with r. ii. 
There is nothing in any of the prayers 
asked in the application which offends 
against the terms of that rule and so much 
was the Court satisfied that the applica- 
tion was in conformity with the law that 
he caused it to be registered and a notice 
to issue under the provisions of r. 22. There 
fore, it is clear that at the outset the appli- 
cation was, in the opinion of the Execu- 
tion Court, fully in accordance with law. 

^^en the Court came to ^ djudicate 
upGnjfcthe merits Xof the application, the 
Cotirt.^bund tlwti ilthotiglUti the f either 


part of the headhig wliich requires the 
applicant to state the mode in which the 
assistance of the Court is requirea, parti- 
culars were given as to the mode under 
which the decree ui.der execution was 
to 1 c enforced, yet the applicant had in the 
latter part incorporated the contents of 
the decree obtained by Jadubans on the 
2ist July 1916. Now that decree and the 
present decree were indissolubly connected. 
The appellant's decree contained a direction 
that the money due to Jadubans by reason 
of the priority acquired by him in respect 
of Genda Singh's mortgage should be as- 
certained in Jadubans's suit and after 
it had been so ascertained the appellant's 
decree would be executed subject to that 
prior charge. Next, the same learned Judge 
in Jadubans's suit proceeded to give what 
was practically a joint decree ; he gave 
detailed directions as to the order in which 
the two properties, namely, Abhaipur and 
Reola, were^ to be sold, and in what pro- 
portions Kishori Mai ;-nd Jadubans were 
to share in the proceeds ; and, therefore, 
it seems to me that not only was there 
no prejudice to the respondents nor any 
attempt to deceive the Court which are 
the two most material things in considering 
the validity of an execution application 
but here it was evential for the decree- 
holders to state in their application the 
directions given in Jadubans's decree of 
the 2ist July 1916. It may be said that 
the Execution Court which dismissed the 
execution application of the 20th February 
1919 was not ho nd to regard these directions 
and it was competent to him to give a general 
order for the sale of the mortgaged prop- 
erties subject to the prior charge o* J u'u- 
bans ; but though the application was 
held by the Court to be defective the de- 
fects, in my opinion, were not such as to 
preclude it from being classed as one 
in accordance with law. It was at 
least in accordance with law as to a 
part and as to the other part, if we were to 
go so^ far as to hold that the inclusion of 
a relief not specifically granted by the 
decree under execution is fatal, even in 
that case it Seems to me that the applica- 
tion did not offend against the provisions 
of 0 . XXI, r. II for the purposes oi the 
Liraitationj^Act. That beingi|so, I cannot 
see )iow it l?e et^Jected ^at tbe bpeU* 
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pation in question was not a step-in-aid 
of execution sufficient to attract the pro- 
visions of Art. 182 of the I^imitation Act. 
H is not necessary, in the view I take, 
to cite authorities, but the general proposi- 
tions on which I rely have been accepted 
in Gopal Chunder Manna v. Gosain Das 
Kalay (i) and in Bando Krishna Kanbargi 
V. , Narsinha Konher Deshpande (2) and 
Ramayyan v. Kadir Bacha Sahib (3). 
•Reference has also been made to 
Amrit Lai v. Muriidhar (4). In that case 
a Division Bench of this ODurt held that 
where the decree-holder had asked the 
^ecutlon Court to transfer the decree 
to a Court which had no jurisdiction to 
hear the execution case, the application 
was not a step* in-aid of execution being not 
in accordance with law ; but here the pomt 
IS whether any incorrectness or super- 
fluity as to the reliefs asked for in the 
application viti.utes the application to such 
an extent as to debar the decree-holder 
£rom claiming it to be a step-in aid of exe- 
cution. In my opinion, the answer to this 
should be clearly in the negative. 

. Now, if that is found the further questioi-* 
arises whether this is a case to which 
section 14 of the Indian ^imitation Act 
applies. The relevant portion of that sec- 
tion runs as follows — “ In computing the 
period of limitation prescribed for any 
suit, the time during which the plaintiff 
has been prosecuting with due diligence 
another civil proceeding whether in a Court 
of first instance or in a Court of Appeal 
against the defendant, shall be excluded, 
^here the proceeding is founded upon the 
same cause of action and is prosecuted 
in good faith in a Court which, from defect 
of jurisdiction, or other cause of a like 
aature, is unable to entertain it. 

The matter before us turns upon the 
words or other cause of a like nature.*' 
The question is, whether in the present 
<^se the dismissal of the previous execution 
application on the ground that the relief 


^ , (i) 25 C. 394i a C. W. iif , 336J 13 Ind. Dec. 
(N. 3 .) 39a. 

(a) in.! 7 Ind. Cas. 210; 37 B. 42; 14 Bom. h. R. 

.1 " ' , 

f3i M. 68; 3 M. 254} 17 M, 1 .. J. 596. 
4,67 Ind.ACa8. 538 j |3 P- I<-. T. 422; (1932) 
2291 (1933) A. X. R. (Put.) i 88 | I Pat. 651. 



asked for was not in conformity with the 
decree was cause of a nature similar to defect 
of jurisdiction. Now, it had been held 
before 1908, when the Limitation Act was 
last amended, that the dismissal of an 
application on the ground of misjoinder 
of parties or of causes of action in a suit 
was cause similar to defect of jurisdiction 
and for this reason Explanation HI was 
added to section 14 as amended. That 
amendment runs as follows For the 
purposes of this section, misjoinder of . . . . 
causes of action shall be deemed to be a 
cause of a like nature with defect of juris- 
diction." It is clear that in the present 
case the basis of the decision of the Sub- 
ordinate Judge and of the High Court in 
appeal was that it was not right for ti e 
Execution Court to entertain an applica- 
tion in wliich the legitimate prayer for 
the execution of the decree was joined 
with a prayer which the Court thought 
it was not competent to grant, and which' 
related to relief given by another decree. 
That defect appears to me to be a defect 
in the nature of a misjoinder of causes 
of action and, in my opinion, the defect is 
covered by section 14. 

Therefore, the decree -holder is, in my 
opinion, entitled to the benet^t the 
time which was Liken in prosecuting the 
previous execution proceeding from the 
20th February 1919 to the dismissal of 
his appeal in the High Court on the 2nd 
July 1920. 

In this view of the case, it is not necessary 
to examine the other contention of the 
decree-holders, namely, that he would be 
entitled to count time from the 12th May 
tpiq on which date he filed a certain applica- 
tion, which has not been printed but the 
substance of which is recorded by the 
Execution Court as follows. — “Decree- 
holder files petition stating that the pro- 
ceeding in this ca e be kept along 
with Execution Case No. 49 of 
1919. " If that applicat on was an 
application for the execution of the 
decree simultaneously with the execution 
ot Jadubans’s decree, then, in my opinion, 
it was a step-in-aid of execution from which 
time could run. If, on ’he other hand, 
it was merely an ppplicstion to keep the 
execution proceedings pending till the dis- 
posal of the other case, then the case could 
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he covexed hy. Abdool Hakim v. Shaikh 
AseentooUah (5), and the deaee-holder would 
not be entitled to count it as a step^in-aiu 
of execution ; but in the present case it is 
not necessary to go any further into this 
point because in the view that I take the 
application of the 8th February was a 
proper application and the decree- holder's 
a^^pHcation of the iith May 192^, was 
within time. 

The appeal will, therefore, be decreed 
with Costs. 

Bncknillt J*— I agree. 

K. s. D. Appeal allawei, 

(5) 25 W, R. 94* 


ALLAHABAD HIGH COURT. 

Second Cmi, Appeae No. 478 of 192?, 
May 29, 1923. 

Presenk-^JAx. Justice !Ryves and 
Mr. Justice Daniels. 

SITLA PRASAD AND OTHERS— PEAINTIFFS 

— Appeeeants 
versus 

Musammat CHAMBLI BAHU and 
OTHERS —Defend ANTS— -Respondents. 

Hindu Law — Joint family — Mortgage by 
father — Sale in execuiiaon-—’SonSt whether can 
recover their share. 

Under the Mitakshara Law a judgment against 
a Hindu father cannot be executed against the 
whole of the family property if the debt in res- 
pect of which the judgment has been obtained was 
one incurred for illegal or immoral purposes* 
In every other event it is open to the execution 
creditor to sell the whole of the estate in satis- 
faction of the judgment obtained against the 
father alane. (p. 317, col. i .] 

Sripat Singh Dugar v. Prodyot Kumar Tagore, 
39 Ind. Cas. 252;- 44 C. 524; 32 M. L. J. 133; *5 
A. L. J* 147; (1917) M;* W. N. 193; 21 C. W. N. 
442; 25 C. L. J. 220: 21 M. L. T. 222; 19 Pom. 
L. R. 5 » 9 o; 44 I.A. i (P. C.), followed. 

Ddlip Nmain Singh v. Pemnaoti Bibi, 67 
Ind. Cas. 931; 42 A* 58;, 17 A. L. J. 982; 
Mohan Lai v. Bala Prasad, 69 Ind. Cas. 754, 
44 A. 649; (1922) A. I. R. (A.) 310, Madhusudan 
Bas Mohant v. Jswmi Beyi Debt, 61 Ind. Cas. 
23;i48 C. 341; 24 C. W. N. 949, referred to. 

"^ere joint family property has passed out 
of fhe fa,mily under a sme in er:ecmtion of a decree 
for ' the fether^s debt, his sons cannot recover 
property without iihowing that the debt was^ 
Qonttacted »for immoral purposes and that the 
hwl notice tjhat it was so contracted, 
iirespectixe of the fact whether the father is 
dead or rdive. fp. jid, cdl. 2,} 

•Sdraf B4ms4 Koer v. Sbeo Persad Singh, 5 C, 
14^1 6. L A. 881 4 C. L, R. 228i 4 Sal. P. C. J. i| 
a C.;J. 589; 2 Shmm L* R. 242; 2 I»d. 

TkOm (N., 8,) 7P5 (P. C.), fdHowoi 


Sahu Ram Chandra v. Bhup Singh, 39 Indj 
Cas. 280; 39 A. 437; 21 C. W. N. 698; i P. L. 

557; 15 A. L. J. 437: 19 Eoui- L. R. 498; 26 C< 

L. J. i: 33 M. L. J. 14; (19x7) M. W. N. 439; 2a 

M. L. T. 22; 6 L. W. 213; 44 I. A. 126 (P. C.), !©• 
ferred to. 

Second i.ppeal from a decree of the 
Sessions and Subordinate Judge, Janu- 
pur, dated the 3otli of November 1921, 

Mr. Kumuda Prasad, for the Appellants. 
Mr. N. Upadkia, for the Respondents. 
JUDGMEhiT.— -The question in this 
appeal is whether Hindu sons can recovet 
joint family property which has been 
sold in execution of a mortgage -decree 
against their father without showing that 
Idle mortgage -debt was for illegal or immoral 
purposes. The mortgage was executed by 
the common ancestor Parmeshar Dayal 
in 1908. A suit was brought for sale on 
the basis of the mortgage and a final de- 
cree obtained on the 29th of August 1917, 
The sale took place on the 2otb of January 
1917 and was confirmed shortly after the 
institution of the present suit. The auc- 
tion-purchaser was a stranger to the suit. 
The suit was filed on 2nd April 1919 by 
the sons and grandsons of Parmeshar 
Dayal for a declaration that the sale was 
not binding on them on the ground that the 
mortgage-debt was incurred without any 
legal necessity. 

The Court below has dismissed the suit 
on the rule laid down by Sir James Colvile 
in Suraf Bunsi Koer v. Sheo Per sad Singh 
(i) '‘that where joint ancestral property 
has passed out of the joint family under 
a sale in execution of a decree for the father's 
debt, his sons cannot recover that prop- 
erty withoiit showing that the debts 
were contracted for immoral purposes and 
that the purchasers had notice that they 
were so contracted,'" and, further, that the 
purchasers at an execution sale, being 
strangers to the suit, if they have not 
notice that the debts were so contracted, 
are not bound to make enquiry beyond 
what appears on the face of the proceed- 
ings. 

The appellants' contention is that this 
rule has been modified by the decision 

(i) 5 C. 148; 6 I. A. 88; 4 C. L. R. 226; 4 8ar. 
P. C. J. ij 3 §uth. P. C. J. 589s 2 Sh<anc L. R. 
24'»; 2 Ind. Dec. (n; S*) 705, (T/ C-). 
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In Sahu Rant Chandra v. Bhup Singh 
(a) and that it now only holds good when 
the lather is dead at the time of the i^ro- 
ceedings. In this case Parmeshar Dayal 
is still alive. The case is, however, exact- 
ly covered by the decision in the case 
of Sfipat Singh Dugar v. Prodyot Kumar 
Tagore (3). This was also a case in which 
property was sold under a decree on a 
mortgage passed against the father to 
which the sons were not made parties, 
it also resembles the present case in tlu’.t 
the father was aU\e at the time of suit. 
The case was goverened by Mitakshaia 
I^aw and the question for decision was 
whether the entire joint family property 
passed by the sale or only the interest 
of the father. The law was thus laid down 
by the I^rd Chancellor : “The property 
in question was joint property governed 
by the Mitakshara I^aw. By that law 
a judgment against the father of the family 
caunot be executed against the whole of 
the Mitakshara property if the debt in 
respect of which the judgment has been 
obtained was a debt incurred for illegal 
or immoral purposes. In every other 
euent it is open to the execution creditor 
to sell the whole of the estate in satisfac- 
tion of the judgment obtained against 
the father alone.'* In face of this clear 
and recent pronouncement of their I^ord- 
ships* which exactly covers the facts of 
the present case, it Is useless to enter into 
speculations as to the inferences which 
may be drawn from the» decision in Sahu 
Ram Chandra* s case (2). The decision ju st 
quoted is on all fours with the facts before 
us; the decision in Saha R im Chandra* s oa^e 
(2) is not. The same view has been taken 
in a number of cases of simple money-de- 
crees, in several of which Sripat Singh 
Btkgaf V. Prodyot Kumar Tagore (3) has 
been relied on. Such cases are: 

I. Dalip Narain Singh v. ParmaoU 
BiU (4) 

(2) 39 Indi Cas. 280: 39 A. 437; 21 C. W. N. 

69ii;i P. k. W.557; 13 A. I4, J. 437; 19 Bom. 1^. R. 
498; ad C. I<. J. i; 33 M. h, J. 14; (1917) M. W. N. 
439; 22 M. U T. 22; 6 I4. W. 213; 44 I. A. 126 

(P.C). 

39 IJid. Cas. 252; 44 . 524; 32 M. T. J. 
133; A. 14 , J. 147; (1917) M. W. N. 193; 21 C. 
W. N* 442; 25 J . 220; 21 M. k. T. 222; 19 

BoEtUo If.; R. 290; 44 X. X. I (P. iC.L 

(4) 67 lad^ Cas. 931; 42 A. 58;i7A,‘ L. J. 982. 


2. Mohan Lai v. Bala Fmmd (5). 

3 Madhusudan Das Mohant v, Iswari 
Deyi Debi (6). 

It is impossible to distinguish these 
cases on the ground that they were cases 
of simple money-decrees, for the simple 
reason that the Privy Council case on whirk 
they relied was, like the present case, a 
case of a mortgage-decree. 

P'or these reasons we are of opinion that 
the decree of the Court below is correct 
and we accordingly dismiss the appeal 
with costs, incW'ing in this Court fees 
on the higher scale. 

2* R. Appeal dismissed. 

(5) 69 lnd. Cas. 754: 44 A. 649; (1922) A. I. R. 
(A) 310. 

(6) 61 Ind. Cas. 25; 48 C. 34I; 24 C. W. K. 
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LAHORE HIGH COORT. 

Second Civid Apphad No. 1336 op igad*. 

March 13, 1923. 

Present:— Mr . Justice Scott -Smith and 
Mr. Justice Pforde. 

MEHAN SINGH, minor, through his 
REai. brother RULDU SINGH— 
—Defendant — Appedeant 
versus 

KEHAR SINGH— Peaintiff and 
ANOTHER— L) EFENDANTS— 

Respondents. 

Custom— Adoption— SonUss propthUf — Proof 
of adaption — Registered deed. 

In. a case where the powerof customaryndoptiott 
by a soaless proprietor is not disputed, an that 
is necessary to constitute an adoption is*the clear 
expression of an intention on the part Of the adop^* 
tive father to adopt the hoy oonioerned as hit 
sou, and a sufficient manifestation thatiin- 
tention is the execution and re^stration of a 
deed of adoption, coupled with a clear dedtaration 
in Court and subsequent trdftt»ient>fes adopted 
son. The proof of such snhfieqneuf; 
cannot, however, be reasonaby demoded in, 
a -ease where, very soon after the execution of the .. 
deed of adoption, the reVerfeioubrs, ; of ' thi^‘ 
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adoptive father sue for a declaration that the 
adoption did not in fact take place, [p. 318, col. a.] 

(^rhachna v. Bujha, g Ind. Cas. 821; 42 P. R, 
rgii; 63 P. W. R. 1911; 99 P. I,. R. 1911# 
followed. 

Second appeal from a decree of the Dis- 
trict Judge, Ambala, dated the 2()th 
February 1920, reversing that of the 
Junior Subordinate Judge, Ambala, dated 
the 4th July 1919. 

Dr. G. C. Narang, for the Appellant. 

Mx,Kunwar Narain, for the Respondents. 

JUDGMENT.— This is a second appeal 
from the order of the District J udge, Ambala, 
decreeing the plaintiff’s claim that the 
deed of adoption, dated the 23rd of January 
1919, executed by Arjan Singh in favour 
of Mehan Singh, defendant-appellant, 
is illegal and fictitious and that the plaint- 
iff shall succeed to the property of Arjan 
Singh upon the latter’s death. The Distiict 
Judge bases his decree on the finding that 
the deed was executed merely in order to 
defeat the claims of the reversioners and 
was fictitious. Arjan Singh mortgaged some 
land to Musammat Bholi, mother of Mehan 
Singh, on the 27th of August 1918. On 
the 20th of November 1918 Kehar Singh 
sued for a declaration that the mortgage' 
deed should not affect his reversionary 
rights. While his case was pending, the 
deed of adoption, which forms the subject 
of the present suit, was executed and 
duly registered. In the declaratory 

suit about the mortgage two issues were 
framed, viz., (i) whether the mortgage 
Was for necessity, and ^2) whether Arjan 
Singh adopted Mehan Singh eight years pre- 
viously. The Court found the adoption 
proved and it also found that the mortgage 
was for necessity, and dismissed the suit 
on the 15th of November 1919. From 
that order no appeal was instituted, 

but a petition for reveiw was filed on the 
loth of February 1920 and was dismissed 
on the 5th of July 1920. The present suit 
was decided by the First Coi rt on the 4th 
of July 1919 and the appeal was filed on the 
4th of August 1919. The decision on 
,t]i^ question of adoption arrived at in the 
tot suit was in force when the learned 
District Judge decided the appeal in the 
present suit, and the first contention raised 
Mr. G. C. Narang on behalf of the defend- . 
aat?appellant is that the decision operates 
US f$s 


CASES. 1192^ 

Now, it is clear from the decision in th^ 
first case that the real point at issue there 
was whether the mortgage was for necessity 
01 not. It was fount as a fact that the 
mortgage was for necessity and, therefoie, 
there was no necessity to arrive at any de- 
cision, upon the question whether Mehan 
Singh was the lawfully adopted son of Arjan 
Singh. We doubt whether it can be said 
that the question of adoption was directly 
and substantially in issue in that suit, 
within the meaning of section ii, Civil 
Procedure Code. We proceed, however, 
to dispose of the appeal before us upon 
another ground. The decision of the 
District J udge that the deed of adoption 
Was a fictitious one appears t^ us to 
be based entirely on conjectures. In the 
first suit Arjan Singh appeared in Court and 
clearly stated that he had adopted Mehan 
Singh eight years previously. That was 
prior to the execution of the deed of adop- 
tion which was merely a further indication 
of Arjan Singh’s intention. The case 
reported as Gurhachnav. Bujha fi) is on all 
fours with the present suit. It was held 
there, following Budh Singh v. Mula Singh 
(2): '' that in a case where the power of 
customary adoption by a sonless pro- 
prietor is not disputed all that is necessary' 
to constitute an adoption is the clear ex- 
pression of an intention on the part of the 
adoptive father to adopt the boy concerned 
as his son, and a sufficient manifestation 
of that intention is the execution and regis- 
tration of the deed of adoption coupled 
with a clear declaration in Court and 
subsequent treatment as adopted son.'* 
It is also pointed out that the “proof of such 
subsequent treatment cannot, however, 
be reasonably demanded in a case where, 
very soon after the execution of the deed 
of adoption', the reversioners of the adop- 
tive father sue for a declaration that the 
j'doption did not in fact take place.’' 
The present suit was brought within two 
months of the execution of the deed of adop- 
tion and, therefore, it is impossible to offer 
any proof of continuous subsequent treat- 
ment by Arjan Singh of Mehan Singh 
as his son. The other two essentials referred 
to in Gurbachna v. Biijha fi) are present, 

(i) 9 Ind. Cas. 82tj 42 P. R. ignj 63 P. W. R. 
rorif 99 P. h. R. 1911. 

(*) 40 P. R. 19051 18 -P.I#. R. I905J 46 P. 

R* 1905. 
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namely, the execution and registration 
of the deed of adoption and a clear decla- 
ration by Arjan Singh in Court in the 
first suit that he had adopted Mehan Singh. 
We, therefore, hold that the adoption is 
clearly proven and that there is no reason 
for considering it to be a mere paper adop- 
tion. An objection was raised on behalf 
of the respondent that the finding of tlie 
learned District Judge was one of fact and 
could not be contested in second appeal, 
we hold that there is no force in this ob- 
jection because the District Judge’s finding 
was based upon no evidence but merely 
upon conjectures. 

We, therefore, accept the appeal and, 
setting aside the order of the lower Appel- 
late Court, restore that of the first Court 
and dismiss the plaintiff’s suit witli costs 
throughout. 

z. K . Appeal accepted. 


CALCUTTA HIGH COLRT. 

Appear prom Originai, Decree No. 155 
OF 1920. 

April 9, 1923. 

Present: — -Justice Sir AsutoshMookerjee, 
Kt., and Mr. Justice Rankin. 
TARAPRASANNA SARKAR and another 
—Dependants— Appem,ants 
versus 

KALI^KIAMOHAN SARKAR and others 
—Peajntifps— Respondents. . 

Compromise-^petfree in accordance with com- 
premised when binding — Partition ^ suit for — Pre- 
liminaiy decree not appealed against, effect of — 
Final decree, whether can be attached — Appeal 
•—Preliminary decree not capable of enforcement 
—Procedure. 

There can be no compromise binding upon all 
the parties to a partition suit imtil and unless 
all the parties have joined in the compromise. 
320, col. 1.3 

(^hind Chandrae. Bhagabat Sardar, 27 Ind. Cas. 
243, referred to. 

It is not open to an appellant n an appeal 
against the final decree in a partition suit to attack 
the preliminary decree, -which might have been 
direetty ebaUenged by an appeal* (p^ 3ao, col*i.] 


Lake Nath Singh v. Gaju Singh, 31 Ind. Cas. 
426; 22 C. Ii. J. 333; 20 C. W. N. 178. 

In a suit for partition of joint properties, a 
petition of compromise was filed stating that 
certain specified properties were self-acquired 
of one or other of the parties and claiming parti- 
tion of what was admitted to be joint. Two df 
the defendants did not join in the petition. A 
preliminary decree was passed in terms of the 
compromise, when the actual petition was under- 
taken those two defendants objected, but their 
objection was overruled and a final decree was 
made in accordance with the terms of the com- 
promise. The defendants appealed : 

Held, that as all the parties to the suit did nol; 
join in the compromise it was not binding, but 
that since the defendants had not challenged 
the preliminary decree, they could not appeal 
against the fiinal decree ; [p. 320, col. 2.] 

(2^ that since, however, the preliminary decree 
as it stood was indefinite and not capable of en- 
forcement, the final decree must be vacated, 
[p. 320, col. 2.J 

Appeal against a decree of the Sub* 
ordinate Judge, Murshidabad, dated the 

14th April 1920. 

Babu Nagendra Nath Ghose, for the 

Appellants. 

Babu Mahendra Nath Ray, with him 

Babus Dwijendra Nath Mookerjee and 

Santo sh Kumar Basu, for the Respondents. 

JUDGMENT. — This is an appeal by the 
third and fourth defendants against the 
final decree in a suit for partition. The 
two plaintiffs and the four defendants 
are the si x sons of one Ramkrishna Sarkar. 
The plaintiffs instituted this suit on the 
31st January 1918 for the partition of 
what they alleged were joint properties. 
They also stated that if at the time of trial 
any other undivided property should be 
found out, the Court might be pleased 
to direct a partition thereof. The first 
two defendants filed written statements 
in which they made allegations as to the 
nature of the properties mentioned in 
the schedule to the plaint. The third 
and fourth defendants did not enter appear- 
ance. On the i8th February 1919 a peti- 
tion of compromise was 6ed on , behalf 
of the two plaintiffs and the first two de- 
fendants. This petition stated, with re-^ 
gard to the, properties specified, that they 
were the self-acquired properties of one 
or other of the parties to the suit* The 
petition also set out a claim for partition, 
of what was admitted to be joint properties. 
The third ^and fourth defendants did not 
Join in this application. Thereupon the 
following judgment was recorded;. 
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^*TIie plalntiifs and defendants Nbs. i 
and 2 have compromised the suit. Defend- 
ants l^oSi 3 and '4 are absent after Service of 
sMitutooils. Cfatta is proved. The'i^mt sha’l 
be decreed on compromise against defend- 
ants Hbs. I and 2 and ex parte against 
defendants Nos. 3 and 4 in a preliminary 
form for partition. Parties to bear 
their own costs. At the request of the 
parties, Babu Ndsingha Prosad Tribedi 
and Kabkaj vHitanath Sen Gupta are ap- 
pointed Commissioners to effect the parti- 
tion between the parties according to terms 
of compromise. '' 

When the Commissioners proceeded to 
effect the partition, the third and fourth 
defendants objected. Their ol^ection was 
overruled and a partition was made in 
accordance with the terms of compromise 
which had been agreed to by the two plaint- 
iffs and the first two defendants. The 
propriety of this final decree has been 
questioned in the present appeal. 

There is no room for controversy that the 
prehnaimry judgment was wrong. There 
ican be no compromise binding upon all 
the parties to a partition suit until and 
tintess olttke parties have joined in the com- 
|nromise:< GobSnd Chmira v, Bhagabaf. S xrdat 
{t)i This was overlooked*by the legal advisers 
ofihe partition* and by the Court. But it 
is not open to t he appellants in an appeal 
against the final decree to atta*ck the pre- 
liminary decree, which might have been 
directly challenged by an appeal : Lohe 
Nath Singh V. Gaju Singh (2). This course 
wa»i not adopted by the appellants. The 
TrfAl- Court migfht also have been invited 
to vacate that judgment either on an appli- 
cation for review or on an application under 
section* 151 or section i53. ^^vil Procedure 
Code. That. Course was not pursued and 
the 'Court below proceeded to make a final 
deonee; on the basis of the preHminary 
dacre^. 

We are bound to consider, however, in 
this tappeali whether the prelirhi nary decree 
lyasicapable of enforcement; in other words] 
whether it^ » afforded an adequate basis 
foTi the final' decree as actually made. It 
is. <iteauc that the pueliminary decree was 


made on the terms' of com|)rbtiiise ' agaihSt 
the first two defendants. Thb terms of 
the decree as between the plaintiffs and 
the first two defe'ndants ate corieqeuhetly 
to be gathered from the petition of c'oih- 
promke. As between the plaintiffs and 
the third and fourth defendants, the decree 
was made ex parte. The terms of this 
ex parte decree were not set otlt in tlie 
judgment, and we have been asked to 
presume that they are identical with the 
terms set out in the petition of compromise 
betwe'en the plaintiffs and the first two 
defendants. This is not explicitly stated 
in the ju^lgment audit w'ould be e bsufd 
to hold that the vSubor donate Judge intended 
to bind the third and fourth defendants 
by the terms of a compromise to which 
they had never consented. We are of 
opinion that the preliminary decree as 
it stands is indefinite and cannot be 'carried 
out. Consequently, the final decree must 
be vacated. 

The question next arises, what further 
direction should be given. The plaintiffs 
have obtained a preliminary decree which, 
in the view we have taken, is of no value 
to them. It is consequently to their 
interest to have that judgment vacated. 
That is precisely the course desired by the 
third and fourth defendants. We, there- 
fore, set aside the preliminary judgment 
also. The Subordmatc Judge will taike 
up the suit and rekry it in accordance 
with law. 

The result is that this appeal Is allfeW^d, 
the decree of the Court ^below discharged 
anid the suit remanded for re-tria! ^€' ftdvd. 
There will he no order for costs' up to this 
stage as both the parties are responsible 
for the difficulties that have 

. s . D, AppM kftowed. 

Casiir&hitiftd^d, 
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Vd. mD£AN CASES, 

BHAYA JAGDE) NaIE SAE DBO ». PARTAP UDAlNAtH SAH D«0. 

PATHA HIGH OOIJRT. two of the judgment-debtors, namely, 


^App«ai, prom APPSUi^rR Ordsr No. 124 
OP 1923, 

"August 16, 1923. 

Justice Sir B. K. MuUick, 
Kr., and Justice Sir John Bucknill, K.t, 

BHAYA JAGDBO NATH SAH DEO 
—Appellant 
versus 

Me^uraja PARXAp UDAINATH 
SAH DEO— Rkspon’dbnt. 

‘'Civil Procedure Code (Act V of 1908), 0, 
XX II, r, 4-^Death of one of several defendanit^ 
Decree proved against all defendants-^urviving de- 
fendants, whether can object to decree-^ Abatement of 
sntt. 

It is not necessaiy that in order to enable the 
legal representatives of a deceased defendant to 
take the objection that a decree passed against 
the said defendant is a nullity on the ground that 
the defendant was dead at the time when the dec- 
ree was 'made, the deceased defendant should 
have been the sole defendant in the suit. Such 
an objection can be taken by any of the sur- 
viving defendaata. [p. 311, col. 2.] 

Imam<td-din v. Sadarat Rai, 5 Ind. Cas. 
897; 32 A. 301; 7 A. I#. J. 228, followed. 

In the case of a sale in execution of an e^e parte 
decree, one of the judgment-debtors objected to 
the sale on the ground that two of the judgment- 
debtors had died long before the institution of 
the suit and, therefore, the decree was a nullity ; 

Held, (i) that the judgment-debtor was 
competent to raise the objection that the decree 
was a nullity on the ground that it was made 
against two dead persons ; 

(2) that, however, the judgment-debtor could 
not succeed unless he could show that the decree 
was incapable of execution against him and the 
other surviving judgment-debtors { 

(3) that the property having been purchased by 
a tlurd party, the sale could not be set aside. 

Appeal from uii ordei ut toe Judicial 
CoEOiissioiier, Chota Nigpur, dated the 
M <.fcu 19^3, co.ifiiming taat of the 
Dipaty Collector, R.achi, dated the I3tlj 
November I923. 

Mr, 4M Krishna Ray, lor the Appellant. 

iVIessrs. S, Mielliok a id B, C. De, for 
the Respondent 

JUDGMENT. 

Maillot J .^-0 i t .e itd AI*.y 1919 the 
Ma laraja of Chota N-igpur obtained an 
ex parts decree for arrears of rent against 
five persons, namely, Jigdeo Nath S-ih 
Dio, Kdldeo Nath Sih Deo, KirpalNath 
Sah Deo, Baldeo Nath Sah Deo and 
A nbika Prasad. Esecutioa was ti ken ont 
oa tne ixta of March 1922, tind on the 
15th of May 192a J.*gdeo Nath Sab Deo 
jdbjBcted to the sale oa the grouad that 


Rirpal Nath Sah Deo and Baldeo Nath 
Sah Deo had died long before the institu- 
tion of the suit. In consequence of that 
objection, the heirs of these two judgment 
debtors were, at the instance of the 
decree-holder, added as parties to the 
execution proceedings but eventually the 
Deputy Collector who was the Execution 
Officer rejected the objection and caused 
the defaulting tenure to be sold. Tfce 
auction-purchaser was a party other than 
the decree-holder, and the sale was duly 
Confirmed. The judgment-debtor, Jagdeo 
Nath Sah Deo, then appealed to the 
District Judge, but without success, and 
the present second appeal is filed against 
the District Judge’s order of the 19th of 
March 1923. 

Now, no objection w.is preferred in the 
execution proceedings by the heirs of the 
deceased defendants, and the question is 
whether in those proceedings the judg- 
ment-debtor, Jagdeo Nath Sah Deo, was 
competent to raise the objection that the 
decree was a nullity on the ground that 
it was made against two dead persons. 
In my opinion it is not necessary that, in 
order to enable the legal representative 
of a deceased defendant to take the 
objection that the decree is a nullity on 
the ground that the defendant Was dead 
it the time when the decree was made, 
the deceased defendant should have been 
t ,e Sole defendant in the suit. There is 
authority for the proposition that 
such an objection can be taken by any 
of the surviving defendants, Imam udrdin 
V. SiAxraJt Rai (i) is authority in 
support of this view. The next question 
is whether the decree was in fact a 
nullity in this case. It is true that the 
lower Appellate Court has iiot investi- 
gated tjie truth of the allegation Whether 
the defendants, Kirpal Nath Sah Deo 
and Baldeo Nath Sah Deo were 
deal at the time of the decree, 
but thit omission is immaterial. Assum* 
ing that the allegation is correct, the 
appellant can not succeed unless be can 
show taat the decree is incapable of exe- 
cution ag dnst him and the other two survi* 
vi4g juigment-debtors. Now, it has been 

(i) 5 Ind. Cas. 8971 32 A; 3 ori 7 A. I#; J# szl* 
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MA THSIN tin V. MA HTOO. 

•fotmd as a fact thf’t the heixs of the 
deceased never attempted to hav e their 
names registereci in the ofl&ce of the 
landlord, who unJer the iaw is not bound 
to sue any one who is not on his re- 
gister.' The suit, therefore, would seem 
to have been properly constituted. It 
has been (ontended in support of the 
IMstrict Judge*s decree that under sec- 
tion 43 of the Indian Contr .ct Aci th< 
decree-holder would be entiil. d to a 
'money -decree ngiust anyone of the co- 
te lants, and Ttliance is pla<^ed upon 
Krishna Das Roy v. Kah Tut a Chew- 
dhurani (2) but to render sectioi, 43 of U t 
Indian Contract Act applicable the terms 
of the contract must be investkated 
and it must be shown that there was 
a several liability as well as a joint 
liability. The appellant also points out 
that the family was a joint Mitnkshr.ra 
family and that the Revenue Officer 
was empowered only to try rent-suits 
and that he was not competent to give 
a money-decree. 

It is, however, in my opinion, not neces- 
sary to rely upon section 43 of the 
Indian Contract Act at all. The land- 
lord was entitled to sue his recorded 
tenants and the decree was on the face 
of it a good decree. The death of two 
of the defendants previous to the decree 
did not in any way affect the habihty 
of the tenure, as the landlord had no 
notice; the objection of Jagdeo Nath Sah 
Eteo was rightly rejected. 

It Is fttttber to be observed that the 
^property having been purchased by a third 
party the present appeal is infructuous 
and the sale could not be set aside. 

The result is that the appeal is dis- 
missed with costs. 

Biiiflailll, J, — I agree. 

K. s. D, & N. H. Appeal dismissed. 

a) 44 Jnd. Cas. 8oj 22 C. W. N. 289. 


LOWER BURMA CHIEF COURT. 

Cim Revision No. 103 op 1922. 

November 22, 1922. 

Present:— Mx. Justice Pratt. 

MA THBIN TIN AND another— 
Appkoants 
versus 

MA HTOO— respondent. 

Civil Procedure Code ^Aci V of 1908), 0. 

XXI, r. 63 — Attachment, removal bf-^Fresh 
attachment. 

Where an order is made for the removal of an 
attachment on certain property, so long as 
that order is not set aside, afresh application 
for attachment of the same property is not 
maintainable, even though the order remov- 
ing the attachment was made ex parte, and 
the proceedings were irregular. 

Civil revision against the order of 
the Township Court, Kayan, in Civil 
Miscellaneous Case No. 10 of 1922. 

JUDGMENT.— In Civil Execution Case 
No. 87 of 1922 Mg. Sat' Ya and Ma 
Htu, decree- holders, attached a house as 
property of their judgment* debtors. Ma^ 
Thein Tin and Ma Saw Nyun applied 
for removal of attachment on the ground 
that the house was their property. 

An order for removal of attachment 
was passed in Civil Miscellaneous Case No. 9. 

The decree- holder, without taking steps 
to have the ex parte order for removal of 
attachment set aside, made a fresh appli- 
cation for execution and attachment of 
the house. 

The application was granted on the. 
ground that the order in Civil Execution 
Case No. 87 of 1922 had the effect of dismiss*- 
al of the application for default and the 
merits of the case had not been gone into. 
The Judge ignores the fact that the execu- 
tion proceedings were closed because the 
attachment had been removed on the 
application of third parties. This is 
not the same thing as dismissal for default. 

The attachment may have been removed 
because rdccree- holders failed to support 
attachment, but that is no reason for orderr 
ing attachment, whilst the order for remov^ 
remains in force. Rule 63 of O. XXI is 
quite clear. When a dlaim or ot^ectioii 
hasibeenpreferred the ord^ passed tbereon 
is conclusive subject to the result of any 
suit that may be brought. 

The prooee<3^agp in the mfioellancoiis 

•irii OMF 1 mi«i teM iniMitilar aadtlw a>de> 
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passed without due inquiry, but the order 
has uot been set aside and cannot be 
ignored. 

The ruhig cited in support of the order 
appears to have no application to the facts 
ot the present case. 

I am of opinion that the Court had no 
jurisdiction to order the attachment now 
complained of. 

The order is set aside with costs. 

Advocate's fees 2 gold mohurs. 

w. c. A. Order set aside. 


ALLAHABAD HIGH COUET. 

Second Civin Appead No. 750 of 1922. 
March 6, 1923. 

Present:— Mr. Justice Ryves ajid 
Mr. Justice Daniels. 

RAM CHANDER and others*— 
Defendants — Appedeant s 


versus 

CHHABBU LAI^PeaintifF'- 

RESPONDENT. 

PardHon^Birt jajmani, partition of— Build* 
rug on joint land — Compensaiiou to other co-sharers* 

Future income from bifi jc^mani when the 
same consists of ofEerings made by Ganges pilgrims 
cannot be partitioned by the allotment of clients 
either by locality or family, and the only method of 
partitioning such property is by dividing the vario^ 
paraphernalia attached to it, namely, the books 
fn wnch pilgrims enter their names, the ghat, 
thechauh*, the platform, the shed etc., and to 
allow the parties to use a similar flag. 

Beni Madho Pragwal v. Hifa Lai, 59 Ind. Cas. 
«73j 18 A. L. J. 679; 2 U. P. E. R. <A.)a27J 43 A. 20, 
Lohiya v. Sulli, 57 Cas. 3151 43 A. 351 
18 A. L. J. 8351 2 XJ. P. E. R. (AO 278 
and Narayan Lai Gupta v. Chulhan Lai Oupta, 
14 Ind. Cas. 677; 15 C. E- J. 376. referred to. 

Where a portion of joint land is built upon 
by a co-diarcr and on partition the building is 
wotted to such co-sharer, the other co-shaters 
must be ^ven compensation or land equivalsut 
the occupied by the site o£ the house. 

Second appeal from an order of the 
District Ju^e, Allahabad, dated the 
13th Eebruafy 1922. 

Mr, N. C, Vaish and Dr. K. N. Katju, 
for the Appellants. 

Messrs. U. S, Bajpai and P. L. Banerji, 
for the Responi^nt. 

JUDGMENT .—This appeal raises an in- 
teresting and difficult question. Chabbu 
W, the plaintiff, sued his cousin, 
i gmder .nAtlie tm SOUS of XUoA Qhapiw 
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for partition of the joint family prop- 
erty. The parties are descended from 
a common ancestor, Ganga Prasad, who 
was a pragwal. The family property 
consisted of land, houses and hir jajmani . 
The defendants admitted that the family 
had been joint and that the plaintiff was 
entitled to partition but pleaded that a 
partition had in fact already taken place 
and that a suit would not lie for a second 
partition. With regard to this birt jajmani 
the defendants pleaded that it had 
already been partitioned in the only way 
in which partiton was possible, that is to 
say, it had been agreed to divide 
the income. In this appeal we 
are only concerned with two items (i) 
a certain house built on land bounded 
by the letters B. C. H. E. on the map 
on the record, and (2) the birt jajmani. 
Dealing with the second item first, the 
Trial Court held that it was impossible 
to give a decree for partition of this biri 
jajmani and gave a declaration to the effect 
that the parties were entitled to enjoy 
the income of it half and half. The 
plaintiff appealed, and the learned District 
Juage held that the Hri jajmani 
was property which had been held 
to be heritable and, therefore, should 
be capable of division. He said: — 

“There may be a httle difficulty in arriv- 
ing at a fair division, but that is after all 
a matter of procedure and the difficultj 
cannot be said to amount to an impossi' 
bility. When steps are taken ^nsequent 
on the preliminary decree, care will be taken 
to make the division as far as possible 
either by distribution of clients or of loca- 
lities" and he modified the decree of the 
Couit l^low by ordering that partitiou 
should be made of the birt jajmani as well 
as of the other property. 

From this decree the defendants have 
api)ealed and it is urged on their behali 
that it is impossible to divide once and for 
all this Urt jajmani QiXL 6 .th.ty urged that the 
decree of the First Court merely declaring 
the parties entitled to a moiety of the 
birt jajmani be restored. Tb^e is no 
doubt that in Beni Madho iPfdgUfdl 
v. Eira Lai (i) and Loakiya v. 

(t) 19 Ind. Cm. 8731 iS A. |. dyai s U. In 

lU «ayt 43 A. 
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SuUi (z), it has baen held by a Divisional 
B»ach of this Court that this class of prop- 
erty, na uely, blr^ jajmzni, has been the 
subject-matter ^ of decision by the 
various Courts in India, that the right 
of owners of hirt jajmzni had repeatedly 
been upheld, and that such rights are 
heritable and sometimes transferable. 
The latter case is really very similar to this, 
the only distinction being that there the 
plaintifb only asked for a declaration of 
their right to a given share in the hirt jaj- 
mani and did not ask for partition of it. 
The case which seems to us most in point 
is Narayan Lai Gupta v. Chulhan La Gupta 
(3) Where the whole question is considered 
in an elaborate judgment bv Mr. Justice 
Mookerjee. The bin jajmani in this 
case Consists of the oflPerings given to the 
descendants ot Ganga Prasad by pilgrims 
when they come to bathe in the Ganges 
at Allahabad, for the ministrations of P^ag- 
wals. It is obvious that it would be 
impossible to partition the future income 
from this source or to allot certain clients 
either by locality or family to one or other 
of the parties, for the simple reason that no 
pilgrim can be forced to accept the 
services of any particular pragwal 
and, obviously not bdng parties 1 1 this 
litigarion, pilgrims either as a body or 
individually could not be bound by it. 
We find, however, in the schedule attached 
to the plaint various paraphernalia be- 
longing to this particular birt jajmani 
described, namely, the pothis or books 
in which pilgrims enter their names, the 
ghai, the ohauki, the platform, the shed 
and the distinctive fiag which indicates 
to the pilgrims on their arrival, where 
this pa^cular pragwal owning the bin 
can be found. We see no reason why these 
articles should not be divided, and 
the result of this will be, in practice, a divi - 
s on of the hirt. In the Calcutta 
Case Mx. Justice Mookerjee suggested that 
a possible partition could be arrived at 
by allocating to the parties their propor- 
t onate share of the names entered in thes^ 
books. He suggested that the three 
daimants in that case should each get a 

on 

(a) "57 Bid. Cas. 315* 43 X 331 A. I*. J. 8331 
itr. P. 1 ,, it (A) 276, 
t Cw, 0771 15 G# I#. J. 
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third of the original entries and certi- 
fied copies ol t 'Vo -thirds of the rest of the 
entries. Whether it will be necessary in this 
case to give certified copies is a matter 
which will be in the consideration of the 
officer who makes the actual partition. 
We do not suggest that the method we 
have indicated is the only method that 
can be emplo3^d. It is to be hoped that 
the parties will come to some agreement 
between themselves, because, unless the] 
do come to some agreement amongst them- 
selves, it seems impossible to indicate 
any plan which will ensure peace. 

Turning now to the first point whicL 
is raised in a cross -objection by the plaint- 
i f, it has been found by both Courts that 
the house in question was onilt on land 
which is joint family property, but it was 
built some ileve i years ago at a time when 
the members of the family had ceased 
to live jointly, although there had been 
no actual separation by metes and bounds. 
The house was built by a son of the de- 
fendant Ram Chander, since deceased, 
out of funds cf bis own. Both Courts 
therefore, held that this house could not 
be partitioned at the suit of the pklmutifi 
and have refused to have it partitioned. 
The cross -objection refers more to the 
wording of the decree than anything else. 
It is pointed out that, as the decree stands, 
there is nothing to indicate that at the ac- 
tual partition the joint land, f. «?., the site 
on which this house is built, is not now 
capable of partition and, therefore, when the 
rest of the land is being partitioned it 
must be borne in mind that the defendants 
have already received in their share the 
site on which this house has been built 
and account must be taken ot that fact in 
partitioning the remainder of the joint land. 
In making the final partition the officer 
will take care to give to the plaintiff land 
or compensation equivalent to that occU' 
pied by the site of the house. 

We modify the lower Court's de^ee tc 
this extent that we declare that the division 
of the b$n jajfftani cannot be carried out 
by allotting clients to one party or the other 
but only by the division of books and other 
accessor es referred to in the schedule to 
the plaint. In the case of accessories sucl] 
as fiag, etc.; which are not capable of divi 
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s on, it will be open to the officer making 
the partition to allow each party to use 
a similar flag. In other respects the 
appeal is dismissed. 

We allow the cross-objection to this 
extent that we declare that the site of the 
house in question shall be taken into con- 
s deration at the time of making the 
final partition and the plaintiff will be given 
an equivalent in land or compensation 
for the site oi the house. Under the cir- 
cumstances, we Qirect the parties to bear 
their own costs. 

z. K. & N, H, Decree modifiei. 


CALCUTTA HIGH COUET. 

Appeal from Appeefate Decree No. 763 
OF 1921. 

May 15, 1923. 

Present: — Justice Sir Asutosh Mookerjee, 
Kt., and Mr. Justice Walmsley. 
GIRIS CHANDRA GANGOPADHYAY 

AND ANOTHER — ^DEpENDANTS — ApPEEEANTS 

versus 

Sri KRISHNA DE NAG and another— 
PEAIN TIFFS— R ES PO XD EN TS . 

Landlord and Unant — Adverse possession — Non- 
payment of rent. 

The mere non-payment of rent or discontinu- 
ance of payment of rent does not by itself create 
adrerse possession. So long as tlie relationship 
•£ landlord and tenant exists, the tenant cannot 
atquire an adverse title as against his landlord, 
[p. 327, col. I.] 

Bykant Nath Shaha v. Rajendra Narain Rai, 
12 ^* 333 ; 6 lud. Dec. (m. s ) 227, Ram Narain 
Singh V. Mina Koery, 25 C. 4b; 13 Ind. Dec. (n- s.) 
32 and Prosonna Kumar Mukherjee v. Srihant 
Raut, 16 Ind. Cas. 365; 40 C. 173; ib C. E. J. 202; 
17 C. W. N. 137, relied on. 

One who enters as tenant is not, merely because 
of that fact, precluded from subsequently holding 
adversely to his landlord. But to enable him to 
do so, it is necessary for him to renounce the 
idea of holding as tenant and to set up and 
assert an exclusive right in himself. It is further 
essmtial that the landlord ^ould have actual 
notice of the tenant’s claim, or that the tenant’s 
acts of ownership should be of such an open, 
notorioms and hostile character that the landlord 
must have known of it. Such conduct on the 

f >art of the tenant necessarily furnishes tkeland- 
ord with the legal right to enter and re-possess 
himself o| the premises. Eettoe an adverse pos. 


session by the tenant cannot be predicated front 
the mere fact of non-payment of rent or dis- 
continuance of payment of rent, unless in connec- 
tion therewith the landlord has been apprised 
tlmt the tenant claims title in himself, when 
the tenant thus disclaims the title of the landlord, 
claims title in himself, and the landlord has 
notice of that fact, it has the effect of an ouster 
and disseisin, even though this has happened 
during the continuance of the term of the tenancy. 
The theory on which adverse possession becomes a 
perfect title is that the true owner has, by his own 
fault, failed to assert his right against the hostile 
holder; Consequently, where possession is original- 
ly taken and held under the true owner, a clear, 
positive, and continued disclaimer and disavowal 
of title, and an assertion of an adverse right 
brought home to the true owner, are indispen- 
sable before any foundation can be laid for the 
operation of the Statute of limitations, [p. 32 7, 
col. 2.] 

A possession commencing under the authority 
of or in subordination to the true title does not 
become transformed into a hostile one by a mere 
change in mental attitude. It must be shown 
that the true owner had knowledge of the adverse 
holding, or it must be so open and notorious 
as to raise a presumption of notice to hto. [p. 
328, col. I.] 

Appeal against a decree of the Sub- 
ordinate Judge, 24-Perganahs, dated the 
4th February 192 1, affirming that of the 
Mnnsif, Alipur, dated the llth May 1915, 

Babu Dwarka Nath ChuckerhuUy, (with 
him Babus Broj 0 Lai Chakrabarti , Pramatha 
Nath Banerjee and Rama Prosad Mookerjee)^ 
for the Appt llpnts. 

Babu Mahendra Nath Ray and 
Amarendra Nath Base, for the Respond- 
ents. 

JUDGMENT. 

Mookerjee» J. — This is an appeal by the 
defendants in a suit which was commenced 
by the plaintiffs- respondents so far back 
as the 14th April 1909 for apportionment 
of rent and for recovery of arrears. The 
litigation has had a chequered career 
during the last thirteen years. The 'I rial 
Court dismisstrf the suit on the 17th 
J<*nuary 1910. The District Judge affirmed 
this decision on the 21st November 1910. 
On second appeal to this Court, the suit 
was remanded fox re-consideration on the 
14th March 1913, by Jenkins, C.’J., and 
Mullick, J. On the 9th January 1914 the 
District Judge remitted the case to the 
Court of first instance for re-trial. On the 
nth May 1915 the Trial Court decreed 
the claim in part. On the 23rd August 
1916 the Subordinate Judge on appeal 
reveried this decision and dismissed the 
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Rtiit. On second appeal to this Court, 
N. R. Chatteijea and Newbould, JJ., set 
aside the decision of the Subordinate Judge 
on the 22nd March 1920, and remanded 
thacase for re-consideration. On the 4th 
February 1921 the Subordinate Judge 
dtcreed the suit. The primary Court has 
thus decided on one occasion in favour of, 
and on another occasion against, the plain- 
tiffs, while the lower Appellate Court has 
. decided on one occasion in favour of, and 
on two occasions against, the plaintihs. 
The last decision of the Subordinate Judge, 
which is in favour of the plaintiffs, has 
-been assailed before us as vitiated by an 
^rror upon the question of adverse posscvS- 
$ion. 

The facts material for the determination 
of the one point now in controversy lie in 
a narrow compass and may be shortly 
narrated. One Sibasnndari Debi was the 
proprietor of a three-annas share of a tract 
of mal and lakhraj lands, measuring 1827 
Mghas IZ ooUahs in 761 plots. On the 8tn 
July 1884 the first two defendants took a 
lease of this three-annas share , which would 
comprise 342 bighas 10 coUahs ; the annual 
rent was fixed at Rs. 793. The interest of 
Sibasundari Debi as landlord devolved on 
her death upon one Nilmadhab Chatter jee. 
On the 13th September 1892 the right, 
title and interest cf Nilmadhab Chatterjee 
in 123 plots, which included an area of 
248 bighas, was sold in execution, and was 
purchased by the plaintiffs. The sale was 
confirmed on the 24th November 1892 
and symbolical possession was delivered to 
the purchasers on the 6th June 1895. On 
the 10 th January 1893 the right, title and 
interest of Nilmadhab Chatterjee in the 
entire tract of 1827 bighas 11 coitihs was 
sold, in another execution, in a different 
Court of liigher grade, when one Rad ha* 
nath Sarkar became the purchaser. This 
sale was confirmed on the loth April* 1893 
and symbolical possession was delivered to 
the purchaser on the 31st January 1896* 
The defendants took a conveyance on the 
^4th February 1896, from Radhanath 
Sarkar, of the title acquired by him at 
the second execution sale. On the Z4th 
Apiilzgoq the plaintiffs commenced the 
present action against the defendants for 
apportioBintat of rent and recovery of 
arreaiRia respect of the three-annas share 


of 248 bighas purchased by them at thi 
exe ution sale held on the 15 tl. Septembei 
i8q2. The pla ntiffs assij. n» d to the 
defendants the position of tenants undei 
the lease of the 8th July 1884. The only 
defence which is material at this stage 
and requires consideration is, that at the 
date of the suit, the plaintiffs had no 
subsisting title, as the defendants had 
acquired a gord t'tle by adverse posses- 
sion since the 4th February i89(;, when 
they took the conveyance from the pur- 
chaser at the second execution sale. 

It is incontrovertible that Radhanath 
Sarkar, the purchaser at the execution 
sale held on the loth January 1893, did 
not acquire a title which could prevail 
against the plaintiffs. No doubt, his 
purchase was at a sale held by a Court 
of a grade higher than that of the Court 
which held the sale of the 15th September 
1892, when the plaintiffs became the 
purchasers. It may further be conceded 
that the sale was held in contravention of 
the provisions of section 285 of the Civil 
procedure Code of 1882, which prescribed 
that when a property was under attach- 
ment by two Courts of different grades, 
the sale should be held by the Court of 
higher grade. It is weU-settl'.d, however, 
tliat a contravention of this provision did 
not invalidate the sale, if any, held by 
the Cjurt of lower grade : Bj kant Nath 
Shaha v, RajenUra Natdin Rut (i). Ram 
Narain Singh v. Minn Koery (2), Gopi 
Chand v. Kasimunnessa Khatun 
(3). This view, it may be 
noted, has received legislative approval 
in se^on 63 of the Code of 1908, Con- 
sequently, when the sale in favour of ihe 
plaintiffs was confirmed on the 2^th 
November 1892 the title vesteci in them 
as auction- purchasers, and nothing was 
left in the judgment-debtor Nilmadhab 
Chatteijee wUch could pass to the pur- 
thaser at the subsequent sale. There is 
thus i:o escape from the position that the 
purchaser at the second sale could not 
convey a valid title in the superior 
interest to the defendants by his convey- 


ft] x«C. 533J Sind. Dec. (nr. s.) aay. 
(3) 35 C. 4S1 X3 lad. Dee. (K. s.) 33 . 
IS) 24 C. iitSt i C L. I. ISO. 
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ance of the 4th February 1896. The only 
restdt of the conveyance was that the 
defendants, who were lessees under the 
grant of the 8th Jul)^ 1884, were placed 
in a position to set up unfounded title 
to the superioi interest. The plaintiffs, 
as already t ate d, did not, however, institute 
Idle present action till the 14th April IQ09, 
in other words, after the lapse of more than 
twelve y^ars from the 4th February 1896, 
when the defendant? claimed to have 
acquired the superior interest in derogation 
of the purchase of that very interest by 
the plaintiffs on the 15th September 1892. 
The question thus arises, w^iether the 
title of the plaintiffs has been extinguished 
by the hostile possession on behalf of the 
defendants for the statutory period. 

It has been found by the Subordinate 
Judge that neither the plaintiffs after th.ir 
purpose on the 15th September 1892, nor 
Radhanath Sarkar after his purchase on 
the loth Januar> 1893, ever realised rtnt 
from the defendants ; in Other words, the 
defendants have occupied the lands with- 
out payment of rent either to the rightful 
proprietors or to the rival claimant. This, 
however, is clearly insufficient to con- 
stitute adveise possession, because, as 
ruled in Ptosonna Kumar Mukkerjee v. 
Srikant Raut (4), which was approved by 
the judeial Committee in Jagdeo Narain 
Singh v. Ba^deo Singh (5), mere non-pay- 
ment of rent or discontinuance of jrayment 
of rent does not by itself create adverse 
possession. We have, coiisequently, to 
consider the principles ai plicallelo ques- 
tions of adverse possession between land- 
lord and tenrnt. 

As a general rule, the possession of’ a 
tenant is thatt of his landlord and will be so 
deemed until the contrary appears. 
This fundamental rule affects all who may 
succeed to the possession, immediately oi 
remotely, through or under the tenaht, 
From this point of view, it is clear that, so 
long as the relationship of landlord and ten- 
ant exists, the tenant cannot, subject to the 
qualification presently to be stated, acquire 


an adverse title as against his landlord. 
This is merely one application of th^ 
rule that the tenant cannot deny 
his landlord’s title ; see the der 
cisions in Bhaiganti Bewa v. Hinmai 
Bidyakar (6) and Reajuddin Bepari y. 
Chand Baksha Haji (7). It is equally well 
settled, however, that one who enters as 
tenant is not, merely because of that fact, 
precluded from subsequently bolding 
adversely to his landlord. But to enable 
him to Qu so, it is necessary foi him to 
renounce the idea of holding as tenant and 
to set up and assert an exclusive right in 
himself. It is further essential th^it the land- 
lord should have actual notice of the lenanti’s 
claim, or that the tenant's acts of ownership 
should be of such an open, notorious nnd 
hostile character that the landlord must 
have known of it. Such conduct on the 
part of the tenant necessarily furnishes 
the . landlord with the legal right to 
enter and re-possess bmself of the pre- 
m sfcS. Eence an adveise possession by 
the tenant cannot be predicated from the 
mere fact of non-payment of rent 1 or 
discontinuance of payment of rent, ujiless, 
in connection therewith, the landlord has 
been apprised that the tenant claims 
title in himself. When the tenant thus dis- 
claims^ the title of the landlord, claims 
title in himself, and the landlord , has 
notice of that fact, it has the effect of an 
ouster and disseisin, even though- this 
has happened during the continuance of 
the term. The theory on which adverse 
possession becomes a perfect title i^ . that 
the true owner has, by his own fault, 
failed to assert his right against the 
hostile holder.^ Consequently, where, pos- 
session is originally taken endJheld under 
the true owner, a clear, positive, and 
continued ai&chdmer and .disavowals of 
title, and an assertion of an adverse 
right brought home to ithe true owner, 
are indispensable before any iomidation 
can be laid for the operation of the 
Statute of imitations. Without this, the 
length of the occupation is immaterial 
and does not affect the title ; possession 


(4) *6 Ind. C*8. 365; 40 C. 1731 16 C I,. J. 2031 
I7 C. W. N; 137. 

(5) 71 Ind. Caii 9841 49 I* A. 399; 36 C. I#. J 
4991 3i>. h. 1 . 605; (19*2) A. I. Jg. (P. C.j 27a 
38 M. J4, T. ij (*92^ W. N. 361J a Ptt. 38^ 87 
C W. N. mi 45 b; J . 4 «o (?• 


( 8 ) 35 Ind. Ct». 7; 24 C. b. J. i03i 20 C. W. jN. 
335 * 

t7) 35 Iad.Cw, 88ia4C,I,i J, 403; - 
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^or the full period of limitation must 
have elapsed after repudiation before title 
based thereon can be acquired. If the 
rule were otherwise, the greatest injustice 
might be done; without such knowledge 
oi the repudiation, the landlord has the 
right to rely upon the fiduciary relation 
under which the possession w^as originally 
taken. As has been well said, a possession 
commencing under the authority of or in 
subordination to the true title dees not 
become transformed into a hostile one, by 
a mere change in mental attitude. It must 
be shown that the true owner had know- 
ledge of the adverse holding, or it must 
be so open and notorious as to raise a 
presumption of notice to him. 

The case before us has not been con- 
sidered from this point of^ view, and such 
facts as are found in the judgment of the 
Subordinate Judge are not sufficient to 
enable us to decide the question. The 
plaint in a previous rent suit filed by the 
plaiatiffs ou the 19th March 1895 shows 
that they were then aware of the purchase 
made by Radhanath Sarkar at the execu- 
tion sale held on the loth January 1893. 
The plaint filed by the plaintiffs in the 
title suit on the 3rd November 1902 
shows that they were at that d^.te aware 
of the purchase made by the defendants 
from Radhanath Sarkar. But we are 
unable to determine, when the plaintifTs 
were first apprised of the conveyance. If 
the plaintiffs became aware of the convey- 
ance more than twelve years before the 
institution of the present suit, that is, 
between the 4th Pebrupry 1896 and 13th 
April 1897, they had knowledge of the 
adverse claim for longer than the statuloiy 
period. This question must he investigat- 
ed before a decree is made in favour of 
the plaintiffs. We regret that another 
remand is necessary, but we canrot 
overlook that the plaintiffs are in a hrge 
measure responsible for their difficulties. 
They have created a cobweb ot fictitious 
bitles which has effectively obscured tie 
real question at issue. 

Tne result is that this appeal is allowed, 
the decision of the Subordinate Judge 
set as de and the case remanded to him 
for re-consideration of the following ques- 
tion oily: 

‘ 'Pid plaintiffs bcconie first aware 
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of the conveyance executed by Radha- 
nath Sarkar on the 4th February 1896 in 
favour of the defendants, more than twelve 
years before the 14th April 1909 when the 
present litigation was commenced.’* 

If the question is answered in the 
affirmative, the suit will stand dismissed. 
If the question is answered in the 
negative, the suit will stand decreed. 

The Subordinate Judge will take such 
additional evidence on this point as may 
be adduced by the parties. Costs will 
abide the result. 

Ca^e remanded. 

w. c. A. 


RANGOON HIGH COURT. 

First Civil Appeal No. 25 of 1922. 
March 13, 1923. 

Present:— Mx. Justice PTeald and Mr. Jus- 
tice Lentaigne. 

MAUNG CHIT U-Defenbant No. i 
—Appellant 
versus 

BANSI DHAR B A^ A z— P laintiff 
— Respondent. 

Vendor and Purchaser — Sale of moveable property 
•—Notice of^ encumbrance — Burden of proof — 
Priority of title. 

Where a purchaser of moveable properly alleges 
that he purchased without notice of an encum- 
brance on the property, the onus of proof that he 
had no notice lies on him. Whexe he fulfils that 
onus, the fact that he has obtained possession 
would give him prior title. 

Raman Chetiy v. Stal Brothers & Co. Lid., 2 
Ind. Cas. 351 ; 5 I,. B. R. 8; 2 Bur. ly. T. 69, re- 
ferred to. 

First Civil appeal from the judgment 
and decree of the District Court, Am- 
herst. 

Mr. Kyaw Din, for the Appellant. 

Mr. Paikar, for the Respondent. 

JUDGMENT.— This is an appeal against 
the judgment of the District Court of 
Amherst granting plaintiff-respondent a 
decree for Rs. 4,500 with interest thereon 
calculated up to date of suit and with costs 
against the appellant— first defendant 
(Maung Chit U), and against the third 
defendant ^ one R Yenlmna as the legal 
representative of Sattia, deceased. The 
judgment and decree also granted the 
plaintiff the right to the boat No. 174 
in order to satisfy the amount de<4ared 
due after deducting therefrom the sum 
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of Rs. 234 then in deposit in Cotiit on 
account of another boat, which sum plain- 
tiff was permitted to draw out. 

The material facts of the case are, that 
Sattia Was the onwer of the said boat No. 
174 and another boat which he mortgaged 
on the 1 6th November 1915 to Babu Johar 
Mai Khemka as security for loans due 
under promissory -notes which were from 
time to time renewed and of which the 
last renewal, dated the 12th October 1919, 
was ^ecnted after the death of Khemka, 
and is the promissory -nole now sued on. 
These two boats were registered in the 
Port Office at Moulmein; and Khemka 
had taken the precaution of having the 
boats registered in his name as if he were 
owner. On tl e^ 21st September 1917 Sattia 
who had remained in possession of the 
boats, sold the boat No. 174 to Maung 
Chit U, the appellant, who then obtained 
possession of the boat and has remained 
in possession ever since. The appellant 
was joined as a defendant in the suit be- 
cause he was in possession of the boat. 
Appellant was not a signatory of the pro- 
missory-note, but his boa t wt s held to be 
security for the le-payment of the loan, 
and as the value of the boat was admitted- 
ly considerably more than the amount 
claimed, no harm was caused to appellant 
by tre passing of the money-decree agabst 
appellants if appellant’s beat is rightly held 
to be security fer the loan. No objection 
has been raised to this aspect of the 
judgment. 

The only ground on which the Judgment 
of the lower Court is challenged by the 
appellant is by a contention that the lo^^er 
Court should have held that appellant 
had obtained from Sattia a 1 in dal’s Hcense 
for the boat, and that, at the time cf the 
purchase of the boat by appellant, appel- 
lant had no notice of the mortgage to 
Khemka. The onus of proof that appellant 
had no notice of the mortgage lay on the 
appellant in accordance with the ordinary 
rule which applies to a purchaser for value 
without notice equally in the case of move- 
able property and of immoveable property. 
If appellant had ft^Ued that onus, the 
fact that he obtained possession would 
have given him a prior titl# in accprd- 
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a nee with the decision fa Raman Cheiiy 
v. Steel Brothers & Co., Ltd. (i). Ap- 
pellant has sworn that, when he bought 
the boat, he did not know that it was 
mortgaged ^ to Khemka and he denied 
the allegation that he had gone to the 
Port Offifee to make enquiries; but his witness 
Naidu admits that Khemka’s permission 
and signature had to be obtained before 
he Could get theljndal’s license from the 
Port Office, and Naidu also swears that he 
told appellant that the boat was mort- 
gaged to Khemka befere the ap-pellant 
bought the boat. This fact becomes 
significant when taken also with appellant's 
admission that, though he bought the 
boat for the price of Ps. 3>^oo.heonly paid 
Rs. i,2CO in cash and executed two pro- 
missory-notes for the balance of Rs. 2,<co. 
Plaintiff’s witness, R.Iecerf, who wasforirer- 
ly a cleik in the Port Office and was a clerk 
in Census Office when he gave evidence 
has stated that in September 1917, Sattia 
had come to him with a Burman stating 
that the Burman was buying the boat 
and that on looking up the register, he 
had found that the boat stood in the name 
of Khemka and had so informed the Burman, 
and that he also informed the Burman 
that unless he brought Khemka to sign 
the transfer, the boat could not be trans- 
ferred to the (Burman) Chit U’s name. 
He also states that subsequently Sattia 
and Chit U came to him again and asked 
for a Tindal’s license and produced a peti- 
tion to that effect which was also sig^ned 
by Khemka. Witness had thought it 
strange that the Burman, who had first 
applied fer a transfer of the boat to his 
name should subsequently apply for a 
Tfadal’s license, and, therefore, the fact 
was impressed on his memoiy. On this 
evidence we are bound to hold that appel- 
lant had completely failed to prove that 
he had no notice of ^ Khemka 's mortgage 
when he entered into the agreement 
and made the purchase of the boat. His 
Advocate has urged no other point fa sup- 
port of the appeal, and the appeal must 
be and Is dismfesed with costs. 

N. H. Appeal dimhud, 

(I) 2 Ihd. Cat. 3511 5 X/* B. R. 8t a Bix. I,. T. 69? 
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K0NDAK Ikt V. BASAMt RAI. 

ALIiAHABAD HIGH COURT. 

Seconb Civil. Appkai. No. 1782 of 1921. 

April 19* 1923* 

Present;— Mx. Justice Kanhaya 
KtJNBAN LAI^and another— 
Defendants —Appeiaants 
versus 

BASANT RAI- Plaintiff —Respondent, 
Agra Tenancy Act {I I of 1901), s. 165— V. P. 
Land Revenue Act {III of 1901), s. 4 — ^Eambar- 
dar, position of-~Co~shaver in possession of sn 
or khudkasht— Swi# to recover excess profits, main- 

ainaUlity of. . x 1 

A lambardar is not only a co-sharer but also 
the agent of the other co-sharers and is autho- 
rised to represent them in all transactions apper- 
taining to the administration of the mahal and the 
collection of its profits, [p. 33®, , 

A lambardar can sue, on his ovm behalf and on 
behalf of the other co-sharers, such co-sharers 
of the village who hold sir and hhudkasht land 
for a refund of the profits realised by them in 
excess of their shares. tP* 33 

Bishambhar Nath v. Bhola, 12 Ind. Cas. 9201 
34 A. 98; 8 A. L. J. i 245» dissented from, 

Ganga Singh v. Ram Sarup, 33 Ind. Cas. 119, 
38 A. 223; 14 A. I/. J. 252. followed. 

Second appeal agoinst a decree of 
the District Judge, Shahjahanpur; 
dated the 5 th July 1921. 

Messrs. Gulzari Lai and Harnandan Pra- 
sad, for the Appellants. 

Mr. G, Agarwala, for the Respondent. 
JUDGMENT. —Basant Rai is the sole 
respondent in this appeal. The question 
for consideration in this appeal is 
whether a lambardar can sue the 
other co-sharers of the village, who h.'kld 
Sir or hhudkasht land, for a refund of such 
profits as they uiay have realized in excess 
of their 'Share. 

The suit was filed by the lambardar 
in this instance against two cc -sharers 
Kundan Lai and Misri Lai, who hpe been 
found to have held hhudkasht land in excess 
of their share. The Court of first instance 
confined its decree to the share of the 
lambardar in such excess. The lower 
Appellate Court allowed the deciee for the 
entire excess. One of the defendants- 
appellants died during the pendency of 
this appeal and his heirs did not apply for 
substitution within the time allowed by 
law, his appeal, therefore, has abated. ‘The 
other appellant wants to contest the right 
of the iambardafti}TeQ.U. 8 e anything in excess 
of his*8hare,Sas’aco-sharer, tinder section 165 
•( the^ Agra Tenancy Ad fll of 1901). A 
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lambardar is not merely d co-share** but also 
tlie agent of the other co-sharers and he is 
authorised to represent them in all trans- 
actions appertaining to the administration 
of th!^ mahal and the collection of its profits. 
vSection 4 of the U. P. Land Revenue Act 
mi of 1901) de^'nes a / as co- 

sharer of a mahal appointed to represent 
all or any of the co-shares in that mihaL 
If he were not authorised to collect the 
rents from all the tenants he would obvious- 
ly not be in a position to render accounts 
to his co-sharers under section 1 64 of the 
Agra Tenancy Act in such a manner as to 
close the determination of his and their 
liability for the period in question ' with 
any firality. If he is entitled to collect 
the rents from the co-shares, he is equally 
entitled to charge any of the co-sharers 
who may hold hhudkasht Jand in excess 
of their share, with a liability for the excess. 
On behalf of the surviving defendant- 
appellant, reliance has been placed on the 
decision in Bishambhar Nath v. Bhola (i). 
But the correctness of that decision has 
been questioned in a later decision in 
Ganga Singh v. Ram Sarup {2) where, re- 
ferring to the above decision, the learned 
Judges who decided the latter case observed 
(page 225*):— “It see ms to usthat, if the case 
oi Bishambhar Nath V. Bhola (i) was rightlj 
decided, it follows that the lambardat 
could not even sue a tenant for rent withoui 
j oiling all other co-sharers. There is nc 
special section in the Tenancy Act which 
provides for a suit by a lambardar as sucl 
against a tenant and yet we know that it is 
the regular practice in lambardar i village? 
that the lambar^rs sue the tenants for rents 
and that it is frequently made a ground 
for making them liable upon the grosi 
rental that they have neglected to brin^ 
such suits. If the lanibardar is the agem 
of the co-sharers to bring a suit for rent 
he seems to be equally their agent fa 
the purpose of bringing 0 suit against co 
sharers who hold sir and hhudkasht it 
excess and who have refused to allow th< 
sir and hhudkasht ^ which they hold to hi 
taken into account.*' It is well-recognise< 
that in an undivided mahal a co-share 
is entitled as against the lambardar to bav 

(1) la Ind. Cas. gao; 34 A g8| 8 A. E. J. 124* 

(2 ) 33 Ind. Cas. 119? 3^ A 2231 14 A E. J. asa 
“"♦Tage of 38 A.— [-Sd.] 
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taken into account the profits of the sir 
and khudkast land held by the other co- 
sharers in the village; and, if he is so entitled, 
the land)(irdar ought to have the right 
to collect such profits as any of his co- 
sharers may have realized in excess of their 
share either from the tenants or from the 
sir and khudkasht land in thei possession 
taken together. Section x65 ^1^^ Agra 

tenancy Act (II of iQoi) does not exclude 
the general authority, which the latnbardar 
possesses to represent his co-shaiers in 
such a litigation. 

It is also urged that the claim about 1324 
Fa$l{ is ba ted by limitation. The suit was 
filed on the 30th July 1920. It ought to 
have been filed within three years from the 
date when the right to accounts accrued aiid 
the share of the profits became payable. 
According to the dastur dehithe accounts 
are to be rendered in Asarh, which ended 
in that year on the 4th of July 1920. The 
suit for 1324 Fasli was, therefore, barred 
by limitation. 

The appeal is accordingly allowed 
in so far that the claim for 1324 Fasli 
will stand dismissed as far as it affects 
the surviving defendant-appellant, with 
proportionate costs appertaining thereto. 
The rest of the decree of the lower Appellate 
Court will stand confirmed. The success- 
ful defendant-appellant will get ^ one- 
third of his costs from the^ plaintiff- 
respondent who will get two-thirds of his 
costs from the surviving defendant- 
appellant in this Court, 

2^ K. Appeal partly allowed. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Second Civid Appkai^s Nos. 103 and 104 
OF 1922. 

September 22, 1922. 

Present: — ^Mr. Wazir Hassan, A, J. C. 
BADRI PRASAD — Pi,aintifp-— Appbixant 
versus 

MUKANDI AND OTHERS — 
Dependants — Respondents. 

BADRI PRASAD—Peaintipp— 
ApPEIvI/ANT 
versus 

RAM SHANKER and anothijr — 
Defendants — Respondents . 

Civil Procedure Code (Act V of igoS), O.XLI, 
r. 27 — Additional evidence in Appellate Court, 
production of — '‘Requires” meaning of — “Any 
other substantial cause,” meaning of — Appeal, 
second — Discretion, exercise of, whether can be 
challenged — Additional evidence, refusal to admit, 
in Court of first appeal — Second appeal, competency 

A party cannot claim admission of additional 
evidence, oral or documentary, as a matter of 
right. O. XLI, r. 27 of the’ Civil Procedure 
Code gives a discretion to the Court of Appeal to 
allow the production of such evidence, and lays 
down definite limits, [p. 333, col. i.] 

The word “ requires " in O. XEI, r. 27 of 
the Civil Procedure Code means “needs or finds 
needful." [p. 333, col. 2.] 

Kessowji Issur v. Great Indian Peninsula 
Railway Company, 31 B. 381; 9 Bom. E. R. 671 t 
II C. W. N. 721 ; 6 C. L. J. 5 ,* 4 A. E. J. 461 f 
17 M. E. J. 347; 34 I- A. 115 ; 2 M. E. T. 435 
(P. C.), relied on. 

The words “ any other substantial cause occur* 
ring in O. XEI, r. 27 of the Civil Procedure 
Code mean a causa ejusdem generis to the grounds 
already mentioned; or, in other words, as meaning 
a case analogous to those specified previously, 
[p. 333. col. 2.] 

Chhaju Ram v. Neki, 72 Ind. Cas. 556? 26 C. W, 
N. 6971 30M. I/. T. 293; 41 P. D. R, 1922 1 
3 P. E. T. 435 I (1922) A. I. R. (P. C.) iia 1 iB 
L. W. 37 i 17 P. W. R. 1922 t 3 U 127 j 43 M. I,i 
J. 332 J 24 I^- R- 1238; 4 jP- L. R. (P. C.l 

99 1 36 C. E. J. 459 (X*. C.), referred to. 

Where a lower Court is invested with a dlscreiioa 
In a matter and it has exercised it in one way, It 
is not open to a Court of second appeal to interfera 
with that discretion, [p. 333, col. 2.] 

Vaiikinatha Pillai v. Kuppa Theear, 53 Ind, 
Cas. 274 1 42 M. 737 1 10 E. W. 122 J 37 M. D. 
X2SS (1919) M. W. N. 5251 ad M. E. T. 246, 
reierrM to. 

The refusal of a Court of first ajppeal to adall 
additional evidence is not open to diallenge in 
second appeal, (p. 334,001. z.] 

Appeal from a decree of the Additional 
Subordinate J udge, Lucknow, dated the 31st 
January 1922, confinoing that of the MtmaH, 
Lucknow, dated the 3iit llfiy 1921. 
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Messr*. Bisheskwar Nath Srivastava and 
Gokul Prasad, for the Appellant. 

Mr. Brij Nath, Sharga, for the Respond- 
ents. 

JUDGMENT.— The two suits out of 
which these two appeals respectively arise 
were instituted by the plaintiff-appel- 
lant, Badri Prasad, against Mukandi and 
others in one suit, and in the other suit 
against Ram Shanker and another, defend- 
ants. The plaintiff’s case in both the suits 
is that he is the owner of house No. 
517, compound No. 672, situate in 
Ranikatra in the City of Lucknow in virtue 
of successive assignments from the origin- 
al owner. The defendants in both the 
suits own and occupy houses separated 
from the house No. 517 by partition walls. 
The defendants in the one case have opened 
a door and a window and those in the other 
have opened a window in their own houses. 
This door and these windows infringe the 
plaintiff’s right of privacy in his own house. 
Hence the suits for the relief that the door 
and the windows be ordered to be closed. 

The defence in both the suits is the same. 
The only part of it with which I am 
now concerned is that the plaintiff is not 
the owner of the house No. 517, compound 
No. 672, because it being a public place 
of worship, is not susceptible of private 
ownership and that the plaintiff or his 
predecessor-in-interest has not been in 
possession of the house in question. Both 
the suits were tried together and both 
have been dismissed by the Courts below. 

Under section 4 of the Indian Basements 
Act, 1882, the plaintiff can maintain the suits 
whidi he has brought if he is either the owner 
.ot the occupier of the house in question. 
.The Courts below have, however, decid- 
ed that he is neither the one nor the other. 
.The lower Appellate Court dismissed the 
appeal on that ground alone. The conclu- 
sions of that Court are prima facie findings 
of fact which are not liable to be challenged 
'in second appeal but the manner in winch 
they have been attacked will appear from 
this judgment as it proceeds. 

‘ The (Smensions of the house in que.^- 
'tion, as found by the Court below are:— 

North and South 49 feet 2 inches. 

Hast and West 15 feet 8 inches. 

About the centre of the area there is 
n temple in existence covering an area of 


I1923 

5 feet 10 inches square with a platform 
I foot 10 inches broad round it. 

The Court below finds inter alia that “there 
is no direct evidence of dedication, but 
none is necessary under the circumstances 
of this case, where the real aim of construc- 
tion and public use establish it to be ‘waqf\ 
I hold that the so-called house in dispute 
is a public endowment. ” 

It is contended that as the public cha- 
racter of the house in question is presumed 
merely by user, the finding must be taken 
to cover the temple in the centre alone to 
which only the user relates. I took time 
to consider the evidence and the judgments 
of the lower Courts in the light of the argu- 
ment thus advanced and have come 
to the conclusion that the contention is 
unsound. There is ample evidence as re- 
gards the user extending over the whole 
area apart from the evidence indicat- 
ing the character of the whole of the house 
as being a place of public worship. I 
may here quote what the Court below 
says as to a portion of the house in the 
north-west comer of it : — I am convinced 
that this cell represents the remains of an 
old temple. ” It also refers, among other 
matters, to Exhibit A-i whicn is the khasra 
of the old Settlement. In this document, 
to quote the words of the lower Court, 
“ this place is recorded as shivala with 
two pi pal trees. It is not recorded to be 
a residential house with a small temple 
I am, therefore, of opinion that the finding 
of the lower Court covers the whole house 
in question. Indeed, there are express words 
to that effect “ I hold that the so-called 
house in dispute is a public endowment. ” 
The second line of attack in this Court 
was directed against the finding of the 
Court below on the question of possession. 
The finding is : — “ I am entirely in accord 
with the finding of the lower Court and hold 
that the plaintiff is now in possession of 
the shivala in contest. “ The argument 
against this finding is that since the insti- 
tution of these suits there has been a de- 
cision of Criminal Court relating to posses,- 
sion arising out of proceedings under 
section 145 of the Code of Criminal 
Procedure, and a copy of the judgment 
in that case was tendered before the 
Appellate Court but that Court wrongly 
refused to admit it. 
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Now, the judgment of the Criminal 
Court was delivered while the evidence 
of the defendants’ witnesses was being 
recorded in the Trial Court and after the 
evidence was closed arguments were ad- 
dressed and then the Court took time to 
deliver judgment. No reasonable ex- 
planation was offered in the Court below, 
and none was offered here, as to why the 
judgment in question was not produced 
in the Court of first instance. In rejecting 
the appellant’s application for the admission 
of this, among other documents, in evidence 
the learned vSubordinate Judge says : — 
‘ ' After having inspected the locality and 
gone through the evidence and contentions 
of parties, I am of opinion that I do not 
require any fresh document of the sort 
desired to be introduced on record to 
enable me to pronounce judgment, and 
that there is no other substantial cause 
to justify me in taking these documents 
on record.’^ This, to my mind, is a 
valid ground for the order which 
the Court below has passed. Production 
of t dditional evidence in Appellate Courts 
is regulated by r. 27 of 0. XI/I of the 
Code of Civil Procedure. Sub-rule (i) of 
r. 27 is as follows. — “ The parties to an 
appeal shall not be entitled to produce 
additional evidence, whether oral or docu- 
mentary, in the Appellate Court. But if — 

{a) the Court from whose decree the 
appeal is preferred has refused to admit 
evidence which ought to have been admitt- 
ed, or 

(d) the Appellate Court requires any do- 
cument to be produced or any witness 
to be examined to enable it to pronounce 
judgment, or for any other substantial 
cause, the Appellate Court may allow such 
evidence or document to be produced 
or witness to be examined." 

It is perfectly clear that a party cannot 
claim admission of additional evidence, 
oral or documentry, as a matter of right. 
The rule, however, gives a discretion to 
the Court of Appeal to allow the production 
of such evidence. The grounds upon ‘Ahich 
such discretion will be exercised are stated 
in clauses (a) and (d) of the rule quoted 
above. Clause (a) is not applicable to 
this case because the documents now sought 
to be introduced, except perhaps one, 
(^ere not tendered in the Court of first in- 


stance. As to clause (6) the word '' requires " 
used therein is significant. In the case 
of Kessowji Issur v. Grea^ Indian Penin- 
sula Railway Company (i), I^ord Robert- 
son observed as follows 

“ It plainly means ‘ needs or finds need- 
ful ’ the legitimate occasion for sec- 

tion 568 (old Code) is when, on examining the 
evidence as it stands, some inherent lacuna 
or defect becomes apparent." It was 
contended that the present case may fall 
within " any other substantial cause " 
I am of opinion that this contention is 
untenable. According to my judgment, 
r. 27 of O. XLI lays down definite limits 
within wliich additional evidence may be 
produced in Appellate Courts. This being 
the construction which I place on the rule 
as a whole, it follows that the words ‘ any 
other substantial cause ' mean a casua 
ejusdem generis to the grounds already 
mentioned; or, in other words, (to use the 
language of Lord Haldane with necessary 
modification) as meaning a case at least 
an logons to those specified previously. 
\Chhajju Ram v. Neki (2).] The precise 
point for determination in the case just 
now mentioned was the interpretation 
of the words ‘ any other sufficient cause ’ 
occurring in r. i of O. XLI of the Code 
of Civil Procedure. 

Further, as already pointed out, the Court 
below is invested with a discretion in the 
matter. It has exercised its discretion 
in one way and it is not open to a Court 
of second appeal to interfere with that dis- 
cretion. In this connection, I may refer 
to the recent Full Bench decision of the 
Madras High Court in the case of Vaithi* 
natha Pillai v. Kuppu Thevar (3), and I 
wish to add respectfully that I am in com- 
plete agreement with the views expressed 


{*) 31 B. 381 ; 9 Bom. L. R. 671 ; 11 C. W. N . 

6 C. L. J. 5 ; 4 A. L. J. 461 ; 17 U. Ii. J. 347* 
34 I. A. 115; 2 M. L. T. 435 (P. C.). 

(2) 72 Ind. Cas. 566; 26 C. W. N. 697 i 30 
M. L. T. 295; 41 P. I ,. R. 1932 ; 3 P. L. T. 
435 ; (1922) A. I. R. (P. C.) 112; i6 L. W. 37 ; 17 
P. W. R. 1922 I 3 L. 127 t 43 M. L. J. 33a; 24 
Bom. L. R. 1238 : 4 U. P. L. R. (P. C.) 99^36 C. 
L. J. 459 (P. C.). 

(3) 53 Infi. Cas. 274 ; 42 M. 737 ; 10 L. W. 122 i 

37 M. L. J. 125 ; (1919) M. W, X. 325 I *6 M. I^, 
T. 246. , 
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by the majority of the learned Judges of the District Munsif, ^ruthuraipundJ, 
who decided that case. As the learned dated the i8th May 1920, iu Original Suit 
Chief Justice remarks, there is a strong No. 382 of 1919; (Original Suit No. 50 of 1919 
caten'i of decisions in Calcutta and in on the file of the Court of the District 
Allahabad to the effect that the refusal Munsif, Nagapatam). 
of the Court of the first appeal to admit Mr. R. Kuppumamt Iyer, for the Appel- 
additional evidence is not open to challenge lant. 

in second appeal. Mr. C. F, Ananta Knshnier, for the Re- 

These appeals, therefore, fail and are spondent. 
dismissed with costs. 


N. JC. Appeals dismissed. 


MADRAS mm COURT. 

Appbai, against Order No. 60 of 1922, 
April II, 1923. 

Present:-^] \istke Sir Frau cis Oldfield, KT., 
and Mr. Justice Devadoss. 
PAKKIRI KANNI— PEAINTIFF— 
Appeedant 
versus 

Haji MOHAMMAD MANJOOR SAHIB 
BY Agent HABIBUDLA SAHIB— 
Defendant— Respondent. 

Partitim — Common property — Suit for partial 
partition, maintainability of — Procedure. 

Though suits for partition of common property 
(as distuct from joint property! in which the 
whole of the property available for partition has 
not been included are inexpedient, they are not 
unsustainable on that account. It is always 
open to the defendant in such a case, if he thinks 
himself prejudiced by the exclusion of any prop- 
erty, himsw to bring a suit in respect of it and 
have it tried with the suit already pending. 

Mahomed Paelur Rahman Chowdhri v, Ma- 
homed Paymr Rahman Chowdhri, zo Ind. Cas. 
3541 15, C. W. N. 677, Moideensa Rowtheny.Maham- 
mad Kasim Rowihen, 28 Ind. Cas. 895 and Kontm* 
bahhatparhum Vengalasheri Moideen Kietti r, 
ThunirHandiyal Mariamumma, 70 Ind. Cas. ii3{ 
I4 It. W. 50S{ 4I M. 1 <. J. 457. distinguished. 

Appeal ^^against the order 7ofi,the Court 
nf the lAdditional Subordinate Judge, 
fcnjore, dated the nth August 1921, in 
Appeal Suit No. 59 of 1921 (A.S. No. 332 o£ 
1920 on the file of the iHkrict Court, Tanjore); 
l^cfcn:ed againet the decree of the Court 


•JUDGMENT.— -Objection has first been 
taken to the lower Appellate Court's 
findings that two items of common prop- 
erty are available for partition, but 
are not referred to in the plaint. 
Those findings are findings of fact, and we 
have not been shown any ground on which 
we can interfere with them in second 
appeal. 

The second appeal is then argued 
against the lower Appellate Court's order 
remanding the suit with a direction 
to the D^trict Munsif to give the plaintiff 
an opportunity to amend his plaint by 
including a prayer for reUef in respect 
of the properties just referred to and other 
properties, if any, left by the deceased; 
and in case he does not so amend to dis- 
miss the suit. We have not been 
shown any direct authority that a suit for 
partition of common property, not joint 
property, is liable to dismissal on the ground 
that all the joint property in respect 
of which it might have been brought has 
not been included. Shortly, we have not 
been s own that the objection founded 
on what is usually described as the plea 
of partial partition is available, when a 
suit for division of a common property, 
not joint property, is in question. It is 
true that in Mahomed Fazlur Rahman 
Chowdhri ^ v. Mahomed Fayzur Rahman 
Chowdhri ^i), Moideensa Rowihen v. 
Mahammad KasimRowthen (2) and Aorww- 
bakkatpdrhum Vengalasheri Moideen 
Kutti V. Thuniyilandiyal Mariamumma 
(3), an opinion was expressed against 
the expediency of suits for partition 
of common property in whieh the whole 
of the property available for partition was 

e io Ind. Cm. 354{ 15 C. W. K* 677. 

38 Tn d, Cm* $95* 

70 Ind. Cat. 1131 14 W. 5021 4X M. If. J. 
4fr* 
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no'; iacliided. But we have aot been shown 
‘^'iiy decisio i that such suits are actually 
unsustainable and we are uot prepaid 
to hold that they are so. It is, we may 
point out, always open to the deh-mdaut 
in such a case iS the present, if he thinks 
himself prejudiced by the exclusion of 
any property himself to bring a suit in 
r espect of it and have it tried with the 
suit already pea ding. Taking this view. 
We must allow the appeal to the extent 
that we set aside the lower Appellate Court's 
order and direct it to disposeo of the appeal 
in the light of the foregoing and with re- 
ference to the District Munsif’s finding 
on the issues. Costs in this Court will 
be costs in the cause and will be provided 
for by the lower Appellate Court in the 
decree to be passed. 

It is pointed out to us that the Additional 
Sub-Court of Tan j ore, from which this 
appeal co me, has been abolished inconse- 
quence of the bifurcation of the District into 
Tanjore Bast and Tanj ore West for judicial 
purposes and that, therefore, our order of 
remand to the louver Appellate Court re- 
quires explanation. So far as we can 
ascertain, the District Court of Tanjore 
East n3w exercises appellate jurisdiction 
over Tirut-.uraipundi District Munsif's 
Court to which this case belongs. The 
remand must, therefore, be to the District 
Court of Tanjore East and our order must 
be read accordingly. 

V. N. V. 

Case remauded. 


ALLAHABAD HIDE COURT. 

Second Civih Appkae No. 1432 off 1920. 

May 8, 1922. 

Present: — Mr. Justice Lindsay and 
Mr. Justice ICanhaiya Lai. 

Sri THAKURJI and another— 
PLAINTIFFS — Appellants 
versus 

HIRA LAL— Dependant— respondent. 

U, P. Court of Wards Act {IV of 19^2), s. 
55» applicability of — Disqualified proprietor— Mana^ 
ger of endowed property, status of. 

Section 55 of the D. P. Court of Wards Act has 
no application where a disqualified proprietor 
has no personal interest in the property by virtue 
of which a right to sue is claimed. His disabilitjr 
extends to property which he owns and not to that 
which beholds as trustee. The manager of en- 
dowed property is not the owner of mat propr 
erty, nor does he hold any beneficial interest 
therein. He cannot be regarded as a disqualified 
proprietor in respect of that property 
and the idol in whom the endowed prop- 
erty is supposed to be invested, cannot be 
treated as a ward within the meaning of section 55 
of the Act above quoted. 

Second appeal from a decree of the 
District Judge, Cawnpore, dated the 7th of 
June 1920, reversing that of the Subordi- 
nate Judge, Cawnpore, dated the loth of 
Febru ry 1919. 

Muiishi Gulzari Lai, for the Appellants. , 

Babu Harendra Krishna Mukerji, fof 
the Respondent. 

JUDGMENT.— The dispute in this case 
relates to a plot of land situate in the 
village Sisamau in the Cawnpore District. 
The plaintiffs claimed to be co-sharers of 
a mahal to which this land appertains. One 
of the plaintiffs is an idol whose property 
is Under the management of Ajodhya Prasad. 
Tile other two plaintiffs are Ajodhya Prasad 
and Baldeo Prasad, whose property is 
Under the management of the Court of 
Wards. There is another co-sharer, Sheo 
Prasad, whose property is also under the 
management of the Court of Wards. The 
allegation of the plaintiffs was that the 
defendant Hira Lai had taken wrongful 
possession of the disputed land and started 
making const uctions thereon without any 
right. The defence of Hira Lai was that 
the plaintiffs had not been in possession 
of the disputed land and that he had "been 
in posses&n thereof for more than twdve 
years, Court of first instance found 
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agaiist him and decreed the claim. On 
appeal one of tde pleas taken up for the 
first time on bedalf of Hira I^al was that 
the plaintiffs had no ri^ht to maintain 
thi suit because their property. was under 
the minagemeat of the Collector of Cawn* 
pore as Minager of the Court of Wards. 
Ai issue was thereupon remitted by the 
lowe^r Appellate Court to the Court of first 
instance to ascertain whether the property 
of the plaintiffs was under the superintend- 
ence of the Cou t of Wards. The find- 
ing on that issue was that Ajodhya Prasad 
and Baldeo Prasad had been declared 
to be disqualified proprietors and that 
their property had been taken possession 
of by the Court of Wards under its superin- 
tendence along with that of Sheo Prasad. 
It was found, however, that the property 
of the idol, who is the first plaintiff, was 
not under the superintendence of the Court 
of Wards. On that finding the learned 
District Judge proceeded to dismiss the 
suit, holding that Ajodhya Prasad, who 
was the Sarhxrahkar of the property of 
the idol, was not entitled to maintain the 
suit on behalf of the idol, any more than 
the other plaintiffs, under section 55 ef 
the Court of Wards Act (IV of 1912). That 
section has, however, no application to 
cases where a disqualified proprietor has 
no personal interest in the property by 
virtue of which a right to sue is claimed. 
His disability extends to the property 
he owns and not to that which he holds 
as a trustee. A person who happens to 
be the manager of an endowed property 
is not the owner of that property and holds 
no beneficial interest therein. He cannot 
be regarded as a disqualified proprietor 
in regard to the property which he so holds 
as manager, and the idol, in whom the 
endowed property is supposed to be vest- 
ed, cannot be treated as a ward within 
the meaning of section 55 of the Act. The 
property of the idol was never in fact taken 
over by the Court of Wards under its manage- 
ment. The plea was clearly untenable. 
Indeed, as pointed out in v. Nasrat- 

ulhh Khan (i), one of the co-sharers can 
sue to eject a trespasser from the joint 
land, and the suit was maintainable. 


We accordingly allow the appeal, set 
asi I2 the order of the lower Appellate Court 
and remind the case under ^ 0.^ Xtyl, 
r. 23, to that Court with a direction to 
reiistite it on its fil.‘ of pending cises 
aii dispose of it according to liw. Tae 
cos ^3 he“e and hith ;rto will abide the re- 
sult. 

Appeal decreed. 

W. C. A. 


MADRAS HIGH COURT. 

SeCOND CtV’IL Appeai. No. 99 op 1921. 
March 22, 1923. 

Justice vSir William Ayling, Kt., 
and Mr. Justice Olgers. 
CHEVRAYA GOUNDAN and oTaeas— 
PEAINTIFFS — APPKr<I,ANTS 
versus 

ATHAPPA GOUNDAN and others— 
Defendants— Respondents. 

Civil Procedure Code [Act V of 1908), s. 11, 
Expl. V I, O. I, r. ^-—^Representative suit — Leave 
to sue on behalf of others not obtained — Compromise 
decree— judicata. 

Explanation VI to section ii of the Civil Pro- 
cedure Code is not confined only to cases where 
leave of the Court has b^en granted under O. I, 
r. 8 of the Code, nor does the explanation become 
inapplicable because the decree on the previous 
suit was based on a compromise and was not 
passed after contest, [p. 3^7, col. 2.j 

A decree in a suit brought by the plaintiffs 
as trustees on behalf of themselves, and the whole 
body of persons worshipping or interested in a 
temple operates as res judicata in a subsequent 
suit filed under O. I, r. 8 of the Civil Procedure 
Code by certain other representatives of the vil- 
lage against the same parties notwithstanding 
that the prior suit was not brought under O. I, 
r. 8 and the decree was a compromise decree and 
not one passed after contest, [p* 338, col, i.] 

Srooman Madabushi Gopalacharlu v. Bmmani 
Sabbamma, 55 Ind. Ca . 9S4; 43 M. 4S7; 38 M, I/. 
J. 493; (1920) M. W. N. 435; 27 M. E. T. 219, 
GoiimsUa Raiganmz v. Panchmgam Nara* 
simhacharyulu, 35 Ind. Cas. 116; 3iM. It. J. 26; 
{1916) 2 M. W. N. 258. followed. 


(i) . A. W. N. (1901)36. 
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H. L. Sc. 117. the Periadhanakars, plaintijas Nos. i to 4, 

since the time of their forefathers. Since 
the time of the plaintiffs' forefathers the 
Puja festival, etc., affairs of the Mariamman 
temple in the saia Chettipatti village have, 
for many fc year, been conducted with the 
funds made up of the income aeriveo from 
the suit 4nam land and of the collection 
of tax, Vattam, etc., from among the Pada- 


JmMns V, Robertson, i H. h. Sc. 

South American and Mexican Company, ^ f 
Sank of England, (1895) i Ch. 371 64 J . 

12 R. i; 71 I.. T. 594J 43 W. R. 13^, 

Venhata Perumal v. Thaiha Ramaswamy Chetty, 9 
Ind. Cas. 875? 35 M. 751 (1911) i W. N. ^oj 9 
M. I4. T. 487} 21 M. L J . 709 and Madhavan v. Kestia- 
van, II M 1911 4 Ind. Dec. (n. 8.) 133, followed. 


Second appeal against a decree of the 
Court of the Subordinate Judge, Salem, 
in Appeal Suit Mo. 42 of preferred 

against a decree of the CS)urt of the 
Additional District Munsif of Salem, in 
Original Su t No. 2056 of 19 ^ 5 * 

Messrs. T. L. V enhaitafna uud 

P. Sankaranarayana, for the Appellants. 

Dr. 5 . Swaminadan, for the Respondent. 

JUDGMENT 

OdgerSf J. — Tliis suit was brought by 
the four plaintiffs for the recovery of cer- 
tain lands alleged to belong to the Mari- 
ammaii Temple of Chettipatti under O. I, 
r. 8 of the Code of Civil Procedure and for 
a declaration that the decree in Original 
Suit No. 934 of 1911, is not binding on the 
plaintiffs. The idstrict Munsif found 
that the plaint property belonged to the 
temple, that the temple had possession of 
the plaint property within tw elve years of 
the suit, and that there was no res juiknia 
by reason ot Original Suit No. 34 of 1911, 
and gave the plaintiffs a decree. 

On appeal the Sub- Judge found tliat there 
was res judicata and that a certain com- 
{Uomise (to be referred to later) was not 
fraudulent or ultra vires and reversed the 
Munsif 's decree. The question in second 
appeal is whether the Sub-Judge is right 
on both these points. 

In the previous suit, which was brought 
by the present defendants Nos. i to 3 
and two others, they sued as the Periadhana- 
kors of the Chettipatti village to recover 
the same land as is in suit in the present 
case. The former suit was compromised 
by two of the plaintiffs and the suit was 
dismissed as against two others. 

The farmer suit was not brought under 
O. I, r. 8, but the plaintiffs there (Nos. i to 
4I were Periadhanakars of the Padayachies 
of the Chetdpati village. In their pldnt 
paragraph 4 (p; 14 of the papers in Second 
AppeaiNo. 780 of 1914 } they sfkted *^he 
sipt fMm' imd Jjlitt bisn in paleMiott of 

•ff 


yacht ryots alone, who are of the same 
caste as the plaintiffs." The plaintiffs 
therein contended that the suit laud be- 
longed to the Mariamman temple at Cfcettl- 
patti , while the defendants therein contended 
it belonged to a similar temple at Uppupa- 
layam—another hamlet in the same village. 
In my opinion, it must be taken that the 
plaintiffs in the former suit were suing 
as trustees on behalf of themselves and the 
whole body of persons worshipping of 
interested in the temple at Chettipatti. 

The first point taken for the appellants 
is that if the prior suit was to recover 
as a right held in common with others, 
it was incompetent as it was not brought 
under O. I, r . 8. Explanation 6 to section il 
of the Code of Civil Procedure says that 
where persons litigate bofta fids in respect 
of a public right or oi a private right darn- 
ed in common for themselves and others, 
all persons interested in such right shall* 
for the purposes of this section, be deemed 
to claim under the person so litigating. 
In Srooman Madabushi Gopalasharlm v. 
EmtPMfti Subbamma (i) it was held that 
this explanation is not confined only to 
cases where leave oi the Court has been 
granted under O. I, r. 8. In that caseva 
suit by some of the Agraharamdars of a 
village against the zemindar and the dthef 
il^aharamdars was held res judisaia agmmli 
the representative of one of the latter w|to 
was a defendant, but who died pending 
the appeal and whose legal representative 
had not been brought on the record. Wallis* 
C. J. held in that case that thopgh " he 
would hesitate to hold that any litigatioa 
had been bona fide within the meaning of 
the explanation in which there had hem 
a substantial departure from the accepted 
rules as, to the joinder of partiei^ as, lof 
instance, by suing without the leive bf"i(lMi 


49SI 


(1) II Xnd. Cmi 9841 43 III lit fl 

II (19s®) Mi W| Hi 43II 37 Ml ^ lb tiff 
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Cloiirt in a case properly falling under O. I, 

r. 8 there was a cas 

for rei judicata established. 

The decison follows that in Godimella 
Raugamma v. Panchangam Narasimha* 
ckaf^mlm (2), where the contention for the 
appellants was that Explanation 6 of 
section ii makes the decision in the first 
fitiit ns judicata only if the first suit was 
a represe tative one under O. I, r. 8. It 
was held that the Explanation does not 
become inapplicable because the suit was 
for the establishment of the plaintiff's 
individual right in addition to the right 
claimed by him in common to himself and 
others in so far as his claim in respect 
- of the latter ri ght was concerned . It appears 
to me that the prior suit though not brought 
under O. 1 , r. 8 was brought in respect of 
a right claimed by the plaintiffs as trustees 
of the temple in common with themselves 
and others. If tliis is correct it would, 
on the authority of the two cases quoted, 
above, appear to make no difference whether 
it was in fact brought under O. I, r. 8 and 
that the observation of Wadis, C. J., referred 
to above would be inapplicable to a case 
where, as here, the trustees represented 
the whole body of the worshippers of this 
“particular temple in the suit. It was 
further argued that a decree by way of 
compromse can never constitute a ns 
judicata by reason of the fact that the 
mind of the Oiurt had not been brought 
to bear upon it, and reliance was placed 
on Jenkins v. Robertson (3). This case 
is, however, explained by Vaughan Williams, 
J., in In re South American and 
Mexican Company, Ex pirie B k </ 
England (4), where he holds that Jenkins 
▼. Robertson (3) is no decision on the general 
law. All that the House of Lords decid- 
ed was that such a result {i.e., binding 
the public at large under the Scots Law) 
would not bind the public at large unless 
it was a result arrived at after judicial 
Consideratiou, and that it would not bind 
]fche public if it was a result arrived at by 
oansent, and a fortiori if such a consent 
was a purchased consent.*' Again, ‘^It 

(2) 35 lad. Cas, !I6| 3I M. I<. J. 26j(ioi6) 
a M. W. N, 258. 

(3) I H. L.^Sc. 17, 

U) ittgs) I Ch. 37j 64L. J.Ch. 1891 12 R* i| 

ft to T. 5944s Wi R| I31, 


has always I'ceu the law that a judgment 
by consent or by default raises an estoppel 
just in the same way as a judgment after 
the Court has exercised a judicial discre- 
tion in the matter." This decision uas ap- 
proved by the Court of Appeal, where 
Lord Herschell, L. C., said: "the truth 
is a judgment by consent is intended to 
put a stop to litigation between the parties 
just as much as is a judgment which results 
from the decision of the Court after the 
matter has been fought out to the end. " 

In Kumar a Venkata Perumal v. 
Thatha Ramaswamy Cheity (5) it was held 
that the test for res judicata arising from a 
compromise is to be found in the construc- 
tion of the decree in each case and that, 
whatever is i.ecessarily involved in the dec- 
ree cannot be re-opened by either party. 

Madhavan v. Keshavan (6) was a suit 
by one trustee out of five to recover prop- 
erty alleged to have been illegally alienated 
by three of the others to a stra ger. Tins 
suit was dismissed and was held to be a bar 
to a suit by the fifth trustee as he must 
be held to have claimed imder the plaintiff 
in the former suit. 

1 am, therefore, of opinion, on the autho- 
rity of the above cases that the comporniise 
decree as to two of the defendants in the 
former siut and the dismissal of the suit 
as against two of the others (fifth was nly 
a tenant) constitute a res judicata imder 
section ii. Explanation 6, and I, therefore, 
agree with the Sub- Judge that the present 
suit cannot be maintained mdess the com- 
promise ca ' be attacked in some effective 
manner. The only point urged before us 
on this part of the case is t at the compromise 
was effected by only tw'o of the trustees 
and it is said that there was no evid nee 
of authority to bind the others. The 
latter, however, allowed the suit to be dis- 
missed against them and in fact did not 
appear when judgment w'as pronounced. 
The Sub- Judge sent the case down to the 
District Munsif, for a finding as to the 
bona fides of this compromise, whether 
defendants Nos. i to 3 in the former suit 
acted within the ambit of their powers 
as trustees of the temple o^ whether they 

(S) ^ Ind. Cas. 875 - 5 N. 3 fl| (r 9 f 1) i M. W- 
N. a 9 oi M. L. T, 48 j 21 M. L. J. 709* 

(8) IX Ml 4 InAi Beei (x.s.) 
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acteci fraud alertly with the other defendants. 
The Munsif found that the trustees acted 
bona fide in the interests of tne institution 
and within the ambit of their powers and 
that there was no fraud or collusion with the 
other defendants. This appears to me 
to be a question of fact on which both the 
Munsif and the Sub« Judge (see paragraph g 
of the latter's judgment) are agreed. I 
see no reason to interfere with these find- 
ings. In my opinion, the second appeal, 
therefore, fails on both the grounds urged 
by the appellants and must be dismissed 
with Costs. 

Ayling, J. — I agree. 

V. N. V. Appeal dismissed, 

z. K. 


ALLAHABAD HIGH COURT. 

MjscEnnANEoos Ca-e No. 223 of 1923. 

July 2, 1923. 

Present:— I VLStice Sir P. C. Banerji, Kt., 
and Mr. Justice Pi gott. 

In the matter of LALLA MAL-HArDEO 

DAS COTTON SPINNING MILLS— 
Appellant. 

Incom-Tax Act {XI 0/1922), s, 10 (2) (iil) 
Allowance** what is — Capital put into firm 
by certain partners — Sum paid as interest, whether 
allowance — ** Registered firm'* meaning of— 
Application for registration filed beyond time hut 
prior to assessment, effect of. 

A sum paid as interest to partners for capi- 
tal put into a firm represents merely an assign- 
ment of a part of the net profits for the year in 
favour of partners who are regarded as entitled 
to such assignment by reason of special advances 
of capital made by them in the course of the year 
and is not an ** allowance ’* admissible under 
section 10 (2) {Hi) of the Income-Tax Act. 
Cp«340»co1- I] 

’^en a firm does not apply for registration 
as prescribed by statutory rules prior to the last 
day by which its return of income for the year 
is due it cannot be held to be a registered firm 
for the year in question by filing the appH- 
aatioii prior to the astesattetit. [p, 340^ cola* 


The mere blunder of au Income-Tax Officer 
cannot make a firm a "registered firm" for 
the puiposes of assessment during a certain 
financial year, if they are not such within the 
meaning of the definition, [p. 341, col. i.] 

Reference made by the Commissioner of 
the Income-Tax, United Provinces. 

Dr. Surendro Nath Sen, fox the Appli- 
cant. 

Mr. Lalit Mohan Banerji, for the 
Crown. 

JUDGMENT.— This is a Reference by the 
Commissioner of Income-Tax, under sec- 
tion 66 1 2) of the Indian Income-Tax Act, 
XI of 1922. The assessees, at whose 
instance the Reference has been made, are 
a firm carrying on business at Hathras, In 
the Aligarh District, under the style of the 
‘%alla MabHardeo Das Cotton Spinning 
Company they may be conveniently 
referred to hereafter as ''the objectors.*^ 

In the petition which led to the Refer- 
ence, they sought to raise sundry questions 
of detail in respect of which no reference 
had been made. The CJommlssioner'i 
action in this respect has been perfectly 
correct. The Commissioner is required 
to refer to the High Court any question 
of law arising out of any order made by 
him Under section 32 of the Act. The 
objectors are seeking to raise questions 
not referred to in their petition of appeal 
to the Commissioner ; obviously no rrfcr- 
eiice can be made to the High Court on any 
such question. 

There remain two points set forth in 
the Reference. One of these is of no great 
practical co Sequence and may be disposed 
of at once. The objectors were being asses- 
ed to Income-Tax for the financial year 
1922-23 on the basis of the profits disclos- 
ed by their accounts for the calendar year 
1921. In those accounts a total sum of 
Rs. 42,882 was shown as interest paid on 
account of money advanced during the 
year by partners in the firm for the pur- 
pose of carrying on the business. The 
objectors claim that this interest shoul i 
be treated as an "allowance” admissible 
under section 10^2) (tn) of the Indian In- 
come Tax Act, and should, therefore, be 
deducted from the net profits of the year 
httoxo these are asieieed to 



) INDIAN OASES. {tm 

In ihi matter o xkxxk mai,-h ardeo das coxfoKSPiiwiNa milds. 


The Assistant Commissioner, whoexamin 
ed the books of the firm, reports that the 
money in respect of which this interest 
is charged In the account was not really 
•'capital borrowed for the purposes of the 
business,” but represented, “Only an 
advance of capital by the partners.” This 
is so nearly a pure question of fact that 
it is not easy to formulate any question of 
law arising thereon 1 k respect of which we 
can give an opinion. In the Order of Re- 
ference itself the question is stated thus: — 

“Is the sum paid as interest to part- 
ner® for Cdpitel put into a firm an allow- 
ance admissible u der section lo (2) (hi) ?” 

To the question, os thus stated, our answer 
is: —“No : such interest represents merely 
an assignment of a part of the net profits 
for the year in favour of partners wlio are 
regarded as entitled to such assignment 
by reason of special advances of capital 
made by them in the course of the 
year/' 

The question whether there has been an 
advance of capital by particular partners, 
or a bona fide borrowing of money by the 
firm, in which the lender happens to be a 
partner in the firm, must be treated as one 
of fact in each case. We are not called 
upon to enter Into questions of fact; but 
we feel bound to add that the facts bid 
before us in the course of arguments on 
both sides have not left us under the im- 
pression that the objectors have suffered 
injustice in this maUer. 

The other question raised by this Order 
of Reference is one of great importance 
to the objectors. They have been required 
to pay no less a sum than Rs, 81,641-9-0 
as super-tax on account of the year 
underassessment. They contend that they 
are not liable to super-tax, because they 
were, during the financial year 1922-23, 
a .“registered firm”, within the meaning of 
that expression as defined in section 2 ^14) 
of the Indian Income-Tax Act. The Com- 
missioner, affirming the order of the 
Assistant Commissioner, has held that they 
Were not; and the question has been re- 
ferred to us in the following form: — 
“Whether, when the firm did not apply 
for registration as prescribed by statutory 
tales prior to the last day by which its re- 
turn oi income for the year was due, It can 
be held to be a registered firm lor the year 


in question by filing the application prior 
to the assessment.” 

Here, again, the question of law has 
been stated to us in a form which only ad- 
mits of one answer, and that answer a 
negative. 

By definition, a “ registered firm is 
one “constituted under an instrument of 
partnership specifying the individual shares 
of the partners of which the prescribed 
particulars have been registered with the 
Income-Tax Officer in the prescribed man- 
ner.” 

By clause of the same section 2 the 
word “prescribed” means “prescribed by 
rules made under this Act.” It is not 
denied that certain rules have been made 
by competent authority, and duly published 
so as to “have effect as if enacted in tliis 
Act” (vide section 59 (4) of the same) which 
“prescribe” tie m.amer in which ^ a firm 
entitled to do so can get itself “registered' . 
Tiiose rules have betii laid before us. In 
rrle 2 it is laid down that the application 
to the Income Tax Officer must be made 
“on or before the date on which a return 
is due under sub-section ^2) of section 22 
of the Indian Income Tax Act.” In r le 
3 it is laid down that the application must 
be in a pre cribed fv rm and be accompanied 
by the original instrument of partnership 
under which the firm is constituted, to- 
g ther with a copy thereof . The Income- 
Tax Officer is empowered in special cases 
to dispense with the production of the 
original instrumei t, but a properly 
authenticated copy must always be pro- 
duced. 

Now, in the present instance, it is not 
denied that the very latest date on which 
a return was due from the objectors under 
sub-section (2) of section 22 of the Indian 
Income Tax Act was the 5th of July 1922. 
On this date there was not e v en in existence 
'‘an histrument of partnership specifying 
the individual shares of the partners 
in the I/alla Mal-Hardeo Das^ Cotton Spin- 
ning Company: such an instrument only 
came into existence on J uly 20th 1922 . Nut 
only, therefore, is it a fact that the objectors 
did not apply to the Income-Tax Officer 
within the period limited by r. 2; but 
that period actually expired before they 
had put themselves in a position to make 
•och an application by executing thtj 
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strameut of partnership ** necessary to 
entitle them to do so. It follows inevi- 
tably that the objectors never brought 
themselves within the definition of a “re- 
gistered firm by getting the “prescribed 
particulars registered with the Income- 
Tax Officer in the prescribed manner.” 

These considerations are sufficient to 
dispose of the Reference; but it is perhaps 
expedient that we should go into certain 
points a little further. In the course of 
an exceedingly able, and indeed exhaustive, 
statement of the case on behalf of his 
clients, Dr. Sen, who represented the objec- 
tors, raised two points which are not exact- 
ly covered b}^ the remarks hitherto made. 

First, he contended that, even though 
his clients may not have presented their 
application to the Income Tax Officer 
within the prescribed period, that ( fficer 
had condoned the irregularity by accept- 
ing an a^ 'plication presented to him. In 
the first instance, on January 2nd 1923, 
and once more presented after amendment 
on January 5th 1923; that the said Officer 
did actually register their firm by an order 
which purports to effect registration from 
January 30th to March 31st 1923; that 
such registration, once effected, necessarily 
operates from the commencement of 
the financial year 1922-23, and that, 
in any event, the effect of this certificate 
is to entitle the objectors to immunity 
from the super -tax for two months of the 
fincincial year. 

Secondly, Dr. Sen represented, in various 
forms and in connection with different 
parts of his argument, the contention that 
his clients were entitled to a generous in- 
terpretation in their favour of a fiscal enact- 
ment ; that they were the victims of chi- 
canery on the part of the officials of the 
Income-Tax Department; and, generally, 
that the equities of the case were entirely 
in their favour. 

To the first point it would be almost 
a sufficient answer to say that the mere 
blunder of an Inc jme-Tax Officer could 
not make the objectors a “registered firm” 
for the purposes of assessment during the 
financial year 1922-23, if they were not 
such within the meaning of the definition. 
Indeed, the exigencies of Dr. Sen’s argu- 
ment brought him perilously near the 
position that a formal certificate of regis'^ 
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tration, dishonestly or corruptly Issued 
by an Income-Tax Officer in flat defiancx 
of the rules, would bind the Income-Tax 
Authorities and carry with it a right of 
exemption from super-tax. In the pre- 
sent instance, of course, there is no sugges- 
t on of intentional misconduct on the part 
of the Income-Tax Officer. Indeed, it is 
obvious that he did not himself regard 
the certificate granted by him as of any 
effect prior to the 30th of January 1923. 
Nor could it have any such effect, supposing 
it to be otherwise vah'd; for in rule 5 of 
the rules on the subject it is expressly 
laid down that such a certificate of regis- 
tration “shall have effect from the date of 
registration.” Obviously, this certificate 
was never intended to affect the liability 
o^ the objectors to pa3maent of super -tax 
which was being levied in respect of the 
earnings of their firm during the calendar 
year 1921. That liability could nut be 
spHt up so as to be enfcrced for part only 
ot the financial year 1922-23; the object- 
ors had finally lost their right to the 
privileges of a “registered firm” for that 
year, when the 5th of July 1922 
went by without their even having 
executed an instrument of partner- 
ship. The certificate issued by the 
Income-Tax Officer on January 30th 1923 
may have been intended to save the ob- 
jectors trouble by enabling them, during 
ithe next financial ytar, to apply for a re- 
newal of the certificate, instead of having 
to take out a new one: it could have no 
other possible effect. 

We can make these matters even clearer 
by deahng briefly with Dr. Sen’s next point. 

On April 5th 1922 the objectors were 
served with a formal notice calling on them 
to put in a return of their income for the 
calendar year 1921, and giving them a 
month in which to do so. On May 
4th 1922 the objectors obtained a month's 
extension of time. 

On June 3rd 1922 they put in two appli- 
cations. One of these asked for another 
month’s time in which to prepare and sub- 
mit the return'^ of income; it was on this 
application that, they were given till the 
5th of July 1922. The other was an 
intimation that the firm intended to apply 
for registration; but it contained an ad- 
mission that no instrument of partntrihip 
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had yet been executed, and asked for in- 
formation on points of procedure, which 
information was duly furnished. 

The 5th of July 1922 passed without any 
return having been furnished, and on July 
17th, 1922 the Assistant Commissioner 

wrote to the firm and told them plainly 
that their chance of obtaining registra- 
tion was over for that year. 

On July 20th 1922 the objectors at last 
got their instrument of partnership exe- 
cuted ; but at the time they seemed inclined 
to accept the intimation that it was now too 
late to be of any use for that year. 

On October 27th 1922 the objectors 
were at last compelled to submit their 
books for examination ; and on December 
aand, 1922 the Income-Tax Officer was 
ablete report the result of his examination. 
The Assistant Commissioner, whose duty 
it was to make the assessment, by reason 
of a general order lawfully issued under 
section 5 (4) of the Indian Income-Tax 
Act, completed his work on January 26th 
1923. One would have assumed that the 
same general order would have transferred 
to the Assistant Commissioner from the 
Income-Tax Officer the duty of dealing with 
any application for registration which the 
firm might make. We do not know whether 
this was the case or not; the point is one 
which the Commissioner might do well 
to note, so that no such compHcation 
may again arise as was permitted in this 
case. It appears that, while the question 
of their assessment was before the Assist- 
ant Commissioner, the objectors went, 
behind his back to the Income -Tax Officer 
with an application for registration, first 
presented on January 2nd 1923 and again 
on January 5th 1922 after the instrument 
of partnership had been returned for cer- 
tain amendments. It was on this appli- 
cation that the Income-Tax Officer’s certi- 
ficate of registration was obtained on 
January 30th 1923, The Assistant 
CSommissioner was in complete ignorance 
of these proceedings when he made his 
assessment on J^uary 26th 1923. On 
hat date the o Rectors were beyond all 
^tion^an “unregistered firm” and very 
tlyja^ssed' as such. 

this statement * of the facts it is 
^^the objectors were to^ blame for 
aay return of thdr income. 


and also for the delay in the production 
of their books of account. There are no 
merits whatever in their case. They 
had lost the r r ght to be dealt with as 
a “registered firm'* for the financial year 
1922-23 , for the simple reason that they 
had failed even to provide themselves 
with an instrument of partnership within 
the extended period allowed them for the 
presentation of their return of income. 
The obvious intention of the ruVs, as 
shown l y the wording of the prescribed 
form of certificate, is that such applicat ons 
should ordinarily be presented in the 
month of April the fust month of 
the financial year. Where, as in the 
present case, the period for making a 
return of income has been extended, there 
can be no objection to a certificate being 
issued bearing the correct date of some 
other month. It will take effect from the 
date specified therein. When the assess- 
ment comes to be made, the Officer charged 
with that duty will have to determine 
simply whether the firm with whose return, 
or with whose accounts, he is dealing, is oris 
not a “registered firm“ within the meaning 
of the definition. The objectors had ^en 
plainly told that they would be dealt 
with, for the year 1922-23, as an “mi- 
registered firm'' their attempt to escape 
from this position by ' oing to the Income- 
Tax Officer at the beginning of January 
1923 was wholly futile. It is they who are 
attempting to evade a just liability by 
raising technical pleas and pressing for 
a strai ed, and indeed impossible, interpre- 
tation of one or two details in the rules. 

Our answer, therefore, to the principal 
question referred to us is, as we have already 
intimated, in the negative. 

Under clause (6) of section 66 of the In- 
dian Income-Tax Act (XI of 1922) we 
order the assessees to bear the costs of this 
Reference , including the fee certified 
the Government Advocate who has 
appeared to support the assessment. 

K. s. D. & n. k. 

Order accordingly. 
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A1DUZ« HAKBIM V. NdA NI CIRl. 

LOWER BURMA CHIEF COURT. 

Civn, Revision No. 98 oe 1922. 

December 7, 1922. 

Present:— Mr . T'lstice Pratt. 

ABDUD HAKEIM and another- Appee- 
IvANTS 
versus 

NGA Nl GRl— respondent. 

Civil Procedure Code {Act V 0/1908), O.XXI, 
r. 63 — -Sale, stay of, effect of— -Fresh proclamation^ 
necessity of — Abuse of jurisdiction. 

Where a Court stays a sale pending further 
orders, such stay does not amount to an ad- 
journment of the sale, so as to dispense with the 
necessity of issuing a fresh proclamation of a sale, 
and if the Court orders the sale to take place with- 
out issuing a fresh proclamation, its action amounts 
to an abuse of jurisdiction. 

Civil revision against an order of the 
Divisional Court, Arakan, in Civil Mis- 
cellaneous Appeal No. 3 of 1922. 

Mr. Lambert , for the Appellants. 

Mr. Ba Dun, for the Respondent. 

JUDGMENT.- — Proclamation of sale of 
mortgage land was made by the Sub- 
Divisional Court for November 26th 1921 

O'l the 23rd November the judgment 
debt >rs filed an app ication to have the 
sale postponed till April 1922 to give them 
an opportunity of paying off the mort- 
gage-decree. The Court passea orders stay- 
ing the sale till further orders. O13 the 
26th November, the date originally fixed 
for the sale, the decree-holder filed an 
application objectirg to the postpone- 
ment, poitdiiig out that if the sale was 
postponed for more than seven days, c fresh 
proclamation of sale would be necessary, 
and askiig that the matter might be put 
down for argument on the 28th or 29th of 
the month. 

The Judge accordingly put the matter 
down for argument on the 29th and, after 
heating Advocates on that day, passed 
orders on December 2nd for sale the follw- 
ing day. 

The judgment -debtors applied to have 
the sale set aside alleging that the property 
had not realised much more than one- 
t ird of its value. 

This allegation was not controverted, 
but the Court held there had been ho mate- 
rial irregularity and refused the appti* 
cation. 

An appeal to the District Court was 
unsuccessful. It seems to me tbes^e has 
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undoubtedly been a very serious irregulari- 
ty. 

The Court stayed the sale pending fur- 
ther orders. Tliis was obviously not an 
adjourjiment to a specified date under 
O. XXI, r. 69. Ihe sale having been 
stayed a d not adjourned to a fixed date 
the I'.ction of the Court in ordering on 
December 2rid that the sale should take 
place the following day without issue of 
fresh proclamation was extremely irregu- 
lar not to say high-handed . It was not 
to be exj^ected that bidders would attend 
an auction which had not been duly 
advertised for a reasonable time. 
Advocate for respondent does not wish 
the case sent back for inquiry into the 
actual value of the land at the time of sale. 

I consisder the Court has abused its 
jurisdiction in ordering the sale to take 
place without proclamation. 

The sale is accordingly set aside with 
costs. 

Advocates fees two gold mohurs. 

w. c. A. Sale set aside. 


PATNA HIGH COURT. 

AprKAI. FROM Appeixate DECFEE 
No. 1386 OF 3921. 

August 16, 1923. 

Present:— Mr. Justice Das and 
Mr. Justice Maepherson. 
Maharani JANKI KUER— Appeeeant 


versus 

Bobu THAKUR RAI— Respondent. 
Civil Procedure Code (Aet V of 1908), 
O. IX, r. ly— Decree, ex parte, appUcaiion to 
set aside, dismissal of— Suit to set aside decree m 
ground of fraud, whether maintainable — Non-service 
of summons, whether can he proved — Fraud, when 
presumed^ , 

The fact that the plaintiff applied and failed 
to have an ex parte dt cree set aside under O. IX, 
r. 13 of the Civil Procedure Code does not pre- 
vent him from maintaining an action for setting 
aside the decree on the ground of fraud, and 
incidentally proving, as an index of the fraud, 
that summons was not served on him In the pre- 
vious suit. [p. 344. col- 2 ] „ 

Radha Raman Shaha v Pran Noth Roy. 28 
475J 5 C. W. N. 757. followed. 

Kkagendra Noth Mahata v. Pran Naih R<^t 
29 C. 395J 29 I* A. 99; 6 C. W- N. 4735 4 Bom. L.* 

R, 3f3l S P, C J, 2^ (?, C.), teietmA to. 
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Chandkaty ▼. Pasbam» 6o Xnd. 

.‘a». 124/ 6 P. h. J. i| r P. I#. T. 735 J (1921) Pa • 
1} 3 TJ. P. I». R. (Pat,) I, discuss^. 

The failuie to aerve siunmons on a defendant 
aay be accidental or deliberate i and where the 
!oii^ finds as a fact, that there was no foundation 
or the suit itself, it is open to the Court to hold 
hat the snppr^sion of the summons was deliberate 
rith the object of snatching a decree from the 
SoHTt in the absence of the defendant, tP- 345» 
>1. a.J 

Appeal from a decision of the Subordinate 
udge, Chapra, dated the 6th July 1921, 
sversing that of the Munsif, Gopajpanj, 
ated the 26 tb June 1920. 

Messrs. H. L. Nandkedyar and Jadubans 
khay, for the Appellant. 

Mr. H. N. Singha, for the Respondent. 
JUDGMENT. 

Dat^J .—The appellant instituted a rent- 
lit, being Suit iso, 1392 of 1918, against 
le respondent on the footing that the 
nit payable by the appellant was 
rodtice rent; and on the 14th March 
919 the respondeut obtained an 
decree against the appellant, 
‘he appellant thereupon presented an 
pplication to have the eu parte decree 
it aside, but failed in the attempt. On 
36 22nd July 1919 he instituted the 
lit out of W'hich the appeal has arisen 
)T setting aside the ex parte decree on 
le ground that it was obtained by fraud, 
he learned Judge in the Court below' has 
)Und, first, that there was no found a 1 ion 
ir the rent-suit in the form in which 
1 was Instituted; and, secondly, that sum- 
Lons in the former proceedings w'as rot 
i fact served on the appellant. On these 
adings he came to the conclusion that 
le decree obtained by the appellant 
>ainst the respondent on the 14th March 
119 was fraudulent, and he has gi\en 
le respondent a decree as claimed by him. 
Two arguments have been advanced 
ifore us on behalf of the appellant; first, 
18 1 it was not open to the learned Judge 
the Court below to find that summons 
the former suit was not served on 
,e respondent, having regard to the fact 
.ot the respondent attempted to have 
le $x parte decree set aside under the 
ovisions of O. IX, r. 13, and failed 
the attempt; and, secondly, that it was 
‘cessary for the Court below to find that 
Lere was fraud in relation to the pio- 
ediiigs of the suit before it oould assume 


jurisdiction to examine the propriety of 
the previous judgment. 

So far as t] e first i.omt is concerned, 
the argument in the form in which it 
has been advanced, is covered by the 
decision of this Coi rt in the case of 
Jangal Chaudhary \. Laljit Pa.>ban (i). 
For the reasons which T shall state pre- 
sently, it is unnecessary to consider whe- 
ther the case of Jangal Chaudhary v. 
Laljit Pashan (i) was rightly decided- 
Speaking with all respect, it seems to 
me that that case does not recognize 
that it is not an issue in a suit to set 
aside a decree on the ground of fraud 
whether summons was in fact served in 
the suit which resulted in the decree 
sought to be set aside. The questions 
which are agitated in an application 
made under O. JX, r. 13 may indeed 
form the subject-matter of an investigation 
in the suit itself, but, as Tord Robertson 
pointed out in Khagcndra Nath Mahata 
V. Pran Nath Roy (2), such questions 
"are here treated as parts and indicia 
of a whole." The main defence to the 
suit before their Tordships was that 
the action could not be maintained, 
because the plaintiff applied under 

section lod of the Code to have the 
decree set aside, and the application 
was refused, and the plaintiff did not 
appeal against the refusal. No doubt 
the fraud in that case was much more 
violent than in the present case, but 
the degree or the comparative heincusi ess 
of the fraud perpetrated can make no 
difference to the pjoint of la w which is, 
whether the lact that the plaintiff 
applied and failed to have an ex pane 
decree set aside under O. IX, r. 13 
of the Code prevents him from maintain- 
ing an action for setting aside the decree 
on the ground of fraud, and incidentally 
proving as an index of the fraud, that 
summons was not served on him in the 
previous suit. To this question, Xord 
Robertson gives an unhesitating reply; 
"This is a case," said his Lordship, 
"generically different from any which 


(i) 60 Ind. Cas. 124J 6 T. L. J. ij i P. I#. T. 
7351 (1921) Pat. 3 j 3 U. P. L. R. (PatJ i. ^ 
h ) 29 C. 395J 29 I. A. 991 ^ C. W. N. 4731 
4 Bo». U R. 363i 8 Sar. P, C. J. 268 (P. C.), 
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was or indeed could be determined under 
sections io8 and of the Civil 

procedure Code. Those sections limit 
the attention of the Tribunal to specific 
matters, and, instead of subjecting to 
enquiry the radical question nuw involved, 
they assume the existence of a real suit. 
But here the suit itself is attacked as a 
fraud, and the fraudulent and violent 
incidents of its progess as, for instance, 
at the stage of service and in the abduction 
of the respondent, while they may 
individually have founded an application 
under sections io8 and 311, are here 
treated as ports and indicia of a whole.*' 
If I may suggest respectfully, it was 
recognized by the Judicial Committee that 
** the radical question" involved in such 
a suit as this could not be determined 
by the Court in an application under O. 
IX, r. 13, and that the issues in the two 
suits are entirely different. 

But I do not intend to decide that 
point in this appeal. It is sufficient to 
say that we have nothing before as but 
the bare fact that the plaintiff endeavour- 
ed to get an exparU decree set aside 
under O. IX, r. 13 of the Code. To 
quote the words of I/ord Hobhouse in the 
case of RadJia Raman Shaha v. Pran Nath 
Roy (3} ; "We are not told what went 
on before the Court upon that occasion, 
audit is impossible to say that the matter 
now alleged as fraudulent matter came in 
any way before the Court under the 
application which was made by virtue of 
section 108** (O. IX, r. 13 of the pre- 
sent Code), ihe case in Radha Raman 
Shaha v. Pran Nath Roy (3) is exactly in 
point, and I must overrule the first argu- 
ment which has been advanced before us. 

The other point is equally without 
substance. The learned Counsel has 
relied on various cases in which there 
was appearance by the plaintiff in 
the former suit, but in which the plaintiff 
nevertheless contended that the decree in 
the former suit was obtained by fraud. 
Clearly, if summons was served on the 
plaintiff in the former suit, it could not 
be urged by him that there was initially 
an attempt to prevent him from making 
his defence. Consequently, the whole en- 

(3) aS Os 4751 5 Cs Wi Ni 7J71 


345 

deavour in these cases has been to induce 
the Court to examine the propiiety of the 
previous judgment, and the Courts have 
declined to do so, holding, in my opinion 
lightly, that, before they could do so, 
they must be satisfied that there was some 
fraui in relation to the proceedings of the 
suit. These cases have no bearing on the 
present case in which there was an attempt 
to prevent the plaintiff from making his 
defence. The failure to serve summons on 
a defendant may be accidental or deliber- 
ate ; and where the Court finds, as a fact, 
that there was no foundation for the suit 
itself, it is open to the Court to hold that 
the suppression of summons was deliberate 
with the object of snatching a decree 
from tte Court in the absence of the 
defendant. 

I must dismiss this appeal with costs. 

Maopherson, J. — I also would dismiss 
this appeal with costs. On the second 
argument advanced in support of it I am 
in entire agreement with the view ex- 
pressed by my learned Colleague. As to 
the first argument I am of opinion that, 
apart from the decision of this Court in 
Jangal Chaudhary v. LaljU Pashan (i), 
the correctness of which I am, as at 
present advised, not prepared to doubt, 
the contention cannot prevail. There is 
some authority for the view that even if 
the allegation in an unsuccessful applica- 
tion under O. IX, r. 13 has been non- 
service of summons that point is not 
necessarily res judicata in a suit such as 
the plaintiff -respondent brought in this 
instance tc have the eX parte aecree set 
aside on the gro^d of fraud including 
fraudulent suppression of summons, when 
his application was dismissed for default 
without going into the merits. (See Golap 
Singh V. Indr a Kumar (4). But in the 
present instance it is not even necessary 
to rely on that view, for there is no 
evidence whatever on the record of this 
litigation as to the contents of the 
application of the plaintiff -respondent 
under O. IX, r. 13 and as an application 
under that provision of law may be made 
on a ground other than non-service of 
summons, the first contention in this 
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application is completeb' covered by the 
decision of t]ie Judicial Committee in 


JUDGMENT. 
Sanderson, C. J.— This ; 


‘ ‘ / ;; »»iiu«»ouii, u. er.— ims is an anneal 

Radha Raman Shaha v. Prat, Nath Ray from the judgment of my learned brother 


^ 3 ). 

K. S. D. 


Appeal dismissed. 


Mr. Justice Greaves 'which was given with 
reference to a special case stated by the 
Board of the Calcutta Improvement Trust 
and the Calcutta Corporation under the 
provisions of O. XXXVI of the Code of 
Ci'vil Procedure. 


CALCUTTA HIGH COURT. 

Appkat prom Originai, Civil. No . 75 OF 1922 
IN Suit No, 579 of 1922. 

January 29, 1923. 

Present: — -Sir L^aicelot Sanderson, KT., 
Chief Justice, and Justice Sir Thomas 
Rich rd son, Kt. 

CORPORATION of CALCUTTA- 

I) EFEND ANT — ApPEIAANT 

versus 

The CALCUTTA IMPROVEMENT 
TRUST— PLAINTIFF— Respondent. 

Calcutta Improvement Act {B, C. V of 
1911), ss. 42 (a), 54 (i) — Improvement Scheme — 
Acquisition of land from Calcutta Corporation 
for recoupment — Board of Improvement Trustees, 
power of — Land required for "executing Improvement 
Scheme,'* meaning of — Land ‘ ' affected by execution 
of scheme,** whether covered. 

The Board of Trustees for the Improvement 
of Calcutta cannot in connection with an Improve- 
ment Scheme, acquire under section 54 (i) of the 
Calcutta Improvement Act, lands vested in the 
Corporation of Calcutta, which are “affected by 
the execution of the Scheme” within the^meaning 
of section 42 (a) of the Act and are required for 
purfosesof recoupment. Such lands are not lands 
required for “executing the Improvement Scheme” 
within the meaning oE section 54 (i) of the Act, 
[p, 347, ccl. I.] 

Per Richardson, J . — Under clause (a) of sec- 
tion 42 of the Calcutta Improvement Act it is 
open to the Board of Trustees to make provi- 
sion in an Improvement Scheme for the acquisi- 
tion, for purposes of recoupment, of land which 
will, in their opinion, be affected or improved 
in value by the execution of the Scheme, 
[p. 349, col. 1.3 

Trustees for the Improvement of Calcutta v. 
Chandra Kanta Ghosh, 56 Ind. Cas. 32* 47 C. 500} 
47 I. A. 45i II L. W. 566; 38 M. L I. 5IIJ 18 A. 

L. J. 5211 22 Bom. L. R. 5865 32 C. L J. 65; 24 
C. W. N. 881 J 2 U. P. L. R. (P. C.) 98 (P. c,); 
referred to. 

Appeal from the jt dguient of Mr. Justice 
Greaves. 

Mr. B, L, MiUer (with him Mr. D. N, 
Basu), for the Appellant. 

Mr.* Langford James (with him Mr. T, 


When the matter was before my learned 
brother there were several schemes for his 
consideration, but on the hearing of the 
appeal the argument has been limited to one 
scheme which is Scheme No. IVA, and the 
plan relating to it, is marked Exhibit D3. 
The plots of land to which this case relates, 
are situated between Xalighat New Road 
and Kalidas Patitandi Lane. The scheme 
w^ a Street Scheme and the works com- 
prised in the scheme are shown on the 
map Exhibit D3. Part of the land, which 
lies between Xahghat New Road and 
Kalidas Patitandi Lane, was required for 
making a new street ruimiag from Kalidas 
Patitandi Lane to Kalighat New Road ; 
part of it was required for widening Kali- 
ghat New Road and part of it was required 
for widening Kalidas Patitandi Lane and 
Russa Road South. There remained six 
plots, which on the plan are numbered 
17, 18, 19, 20, 21 and 22 wnich were not 
required for the making ot the new street 
cr for the widening of the old streets. With 
regard to the scheme in question, we were 
referred to a statement of the purpose 
for which the laud was requirer<, and it is 
as follows : “ This is practically a case 
of recoupment, and, the learned Counsel, 
Mr. Langford James, appearing for the 
Improvement Trust, stat^ that he 'was 
williflg that it should be treated, for the 
purpose of this case only, as a case of re- 
coupment. 

The only question, therefore, which arises 
is whether the Improvement Trust was 
entitled to deal with those plots which I 
have mentioned, under the provisions of 
section 54 of the Calcutta Improvement 
Act, 1911. 

The learned Judge in dealing with this 
case as well as the others said, “The matter 
is not, I tliink, free from doubt and if sec- 
tion 54 had stood alone I should 
h«ve been inclined to thinlR the mx- 
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tention of the Corporation was well- 
founded but it seems to me that sec- 
tion 62 (5) does contemplate that after 
executing the scheme the Board may have 
portions of the land acquired under sec- 
tion 54 still vested in them and it is rather 
difficult to see what tiiis land would be 
unless it is land acquired under section 54 
in excess of the laxxd actually required for 
executing the engineering portions oi the 
scheme. ** The learjed Judge then held 
that, under the provisions of section 54, 
the Board might acquire land in excess of 
that actually required for executing the 
engineering portions of the scheme, that is 
to say, b.nd required for lay-out or for 
recoupment. 

As I have already said, this Court in 
this case has not to consider the question 
of land which is required for lay-out, having 
r^ard to the agreement which was arrived 
at by the learned Counsel in the case. Our 
decision is confined to the plots of land 
which I have mentioned and which it 
is agreed, were included in the scheme 
lor the purpose of recoupment. 

Bor the purpose of my judgment it is 
necessary to refer to a few sections of the 
Act. Section 41 is as follows Ever\ 
Improvement Scheme shall provide for — 
{a) the acquisition by the Board of any 
land, in the area comprised in the scheme, 
which will in their opinion, be required 
for the execution of the shceme. Then 
are set out in the section certain matters 
which are connected with the Improvement 
Scheme, such as laying out oX re-laying 
of the land in the said area ; the demolition, 
alteration or re-construction of buildings 
situated on land which it is proposed to 
acquire in the said area ; the construction 
of any buildings which the Board may con- 
sider it necessary to erect for any purpose 
other than sale or hire ; the laying out or 
alteration of streets, etc., if required ; 
and levelling, paving, metalling, etc. Then 
sectioi 42 provides : “ Atxy Improvemeiit 

Scheme ma^provide— («) for the acquisition 
by the Board of any land, in the area com- 
prised in the scheme, which will, in their 
opinion, be afiected by the execution of 
the scheme. *’ The Improvement Trust 
by reason oi the provisions in Chap- 
ter JV of the Act, when .dealing with parties 
other tto the Calcutta H^dpaUty at 


other Muflidpalities referred to in section 
54, may have recourse to the Taiid Ac- 
quisition Act ot 1894 for carryirsg out any 
of the purposes of the Improvement Act. 
But when the Improvement Trust axe 
dealing with any building, or any street, 
square or other land or any part thereof 
which is situated in the Calcutta Munici- 
pahty and is vested in the Corporation, 
and which is required for executing any 
Improvement Scheme, the Board may have 
recourse to the procedure provided by 
section 54 (i) of the Act, and the Board 
may give notice accordingly to the Chair- 
man of the Corporation in accordance 
with the section. 

^Tt is provided that thereupon any such 
building, street, square, land or part 
shall vest in the Board, subject, in the case 
of any building or any land (not being a 
street or square), to the payment to the 
Corporation of such sum as may be required 
to compensate them for actual loss result- 
ing from the transfer thereof to the Board. 
The section then provides that if any ques- 
tion or dispute arises as to the sufficiency 
of the compensation paid or proposed 
to be paid Ufider sub-section (i), the matter 
shall be referred to the Tocal Government, 
whose decision shall be final. 

The learned Counsel for the Improvement 
Trust informed the Court that if the land 
in question had been acquired under the 
provisions oi the Eand Acquisition Act, 
1894, the comixensation which would be 
awarded to the Corporation would be 
considerably larger than the compensation 
which the Corporation would recover under 
section 54 * further, it was agreed that if 
section 54 applied to these plots of land 
the Corporation could not avail themsdives 
of section 78 which deals with “ Abandon- 
ment of Acquisition, and the provisions 
of which might be of considerable value 
to the party or parties whose land has 
been taken for the purpose of recoup- 
ment. 

The question, in my judgment, lies 
within a narrow compass, and it is this, 
whether the lands which were vested in 
the Corporation and which were included 
in the scheme, on the ground that they 
were “affeded by the execution of the 
scheme ” within the meaning of section 4$ 
{0) and for the purpose oI recot^Ment 
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can be said to be lands which wete ** re- 
quireci for executing the Improvem^t 
Scheme ** within the meanitig of section 
54 (i). Thi Words which are used in sec- 
tion 54 are ‘‘required for executing any 
Improvement Scheme. ** The words wHch 
are used in section 41 (^) “required 
for the execution of the scheme. “ It 
was admitted that the words used ir. sec- 
tion 41 (a) “ land which will be required 

for the execution of the scheme “ referred 
to land which is in a different category 
to “ land . . . which will ... be 

affected by the execution of the scheme “ 
as described iii section 42 (a) and that 
the former description does not include 
the latter. The material words used in 
section 41 («) and 54 (i) are not quite the 
same, but I am unable to ascertain any 
difference in the meaning of them. The 
conchision, therefore, would naturally be 
that the provisions of section 54 (i) 
apply to land which is affected by the 
execution of the scheme, and which is 
included for the purpose of recoupment 
only. The learned Counsel for the Im- 
provement Trust, however, argued that 
when the draftsman of this Act and the 
legislature were consiaering section 54, 
they were not thinking of the two cate- 
gories of land which are described in sec- 
tion 41 (a) and sect on 42 (a) but that 
they intended to include in section 54 (i) 
all lands comprised in the Improvement 
Scheme, and that the w^rds *' land which 
is required for executing any Improve- 
ment Scheme ** included not only land 
which was required for the execution of 
the scheme but also land which would be 
“ affected by the execution of the scheme 
In my judgment, the Court ought to give 
the material words in section 54 (i) their 
natural meaning : and, if their natural 
meaning is applied to these words, in my 
judgment, they do not comprise lands 
which have been included by the Improve- 
ment Trust in the scheme, not because 
they are required for the execution of the 
scheme, but because in their opinion they 
are “affected by the execution of the 
scheme “ and ate included for the purpose 
of recoupment only. In my judgment 
it would be straining the natural meaning 
if we were to hold that the words 
“required for executing any improvement 


Scheme ** would cover not only lands which 
were required for the actual execut on 
of the scheme bi t also lands which were 
not required for the executioi.- of the scheme 
but which were affected by the execution 
of the scheme. 

It would l^ve been easy for the legis- 
lature to have inserted in section 54 (i) 
words which would have covered iarxds 
affected by the execution of the scheme 
if they had so desired. It may be that the 
Legislature may have considered that when 
the Board of the Improvement Trust was 
dealing with another public body such as 
the Calcutta Corporation, it would not be 
right to enable the Improvement Trust 
to acquire from the other public body 
lauds, which were not actually required 
for the execution cf the scheme, but which 
were included in the scheme for the purpose 
of recoupment only. This, however, is 
nothing more than speculation, and I do 
not base my judgment upon that ground, 
but upon the natural meaaiing of the words 
which are used in section 54 (i) to which 
I have already referred. 

lu my judgment the provisions of sec- 
tion 62 (5) are not inconsistent with the 
construction, which x have placed upon 
the material words in the above-mentioned 
section^'. 

The question which this Court has to 
decide, relates merely to Scheme IVA 
and the plots wli'ch I have already men- 
tioned and which are to be taken as 
land required for the purpose of recoup- 
ment, and in niy judgnient, the answer 
should be that the Improvement Trust 
were not entitled to deal with those plots 
under section 54 (i) of the Calcutta Im- 
provemeat Act, igii. 

The result is that the learned Judge*s 
decision and decree will stand as regards 
the schemes other than IVA and with 
regard to Scheme No. IVA the judgment and 
decree must be varied in accordance with 
our judgment. The decree, therefore, with 
respect to Scheme No. IVA, will be that the 
Board are not entitled to proceed under 
the provisions of section 54 (i) in respect 
of land vested n the Calcutta Corporation 
and situated in the Calcutta Municipality 
which is required for the purpose of re- 
coupment only,itand that the Board are 
not entitjed to retain tbe plots NoSj 17. to 



349 


Vol. 751 INDIAN CASHS. 

CORPORATION OP CAWJUTTA V. CAI^CUTTA iMPROVPMHNf TRUST, 


22 described in Exhibit D3 and included in 
Sc (erne No. IV A and such plots arc to be 
restored by the Improvement Trust to the 
Corporation, or if the same have been 
sold the Board will pay the Corporation 
the net proceeds of such sales in accordance 
with paragraph 7 of the case stateth 

We make no order as to costs. 

Richardson , J.*— I agree. The learned 
Standing Counsel appearing for the appel- 
lants, the Corporation of Calcutta, has 
abandoned the appeal so far as this case 
stated relates to Corporation land included 
in Improvement Schemes Nos. 1, II, IV 
and V as being required for lay-out. The 
result is that we are concerned only with the 
land included in Scheme No. IVA, which 
the Board require for the purposes of re- 
coupment. vScheme No. IVA is a street 
scheme for the widening of the Russa 
Road South at its jimction with the Hazra 
Road and the ’a^id in question is the 
land at the side of a road oxi which there 
are buildings or fomidations of buildings. 

Under clause (a) of section 41 of the 
Calcutta Improvement Act, 1911, every 
Improvement Scheme must provide for 1 he 
acquisition by the Board of any land in 
the a ea comprised in the scheme which 
will ill their op nion be required for the 
execution of the scheme. Under clause 
{a) of section 42 an Improvement Scheme 
may provide lor the acquisition by the 
Board of any land in the area comprised 
in the scheme which will in their opinion 
be affected by the execution of th., scheme. 
It is well-sett’ed that under the latter 
clause it is open to the Board to make 
provision in an Improvement Scheme for 
the acquisition for purposes of recoup- 
ment, of land which will, in their opinion, 
be affected or improved in value by the 
execution of the scheme — [Trustees for the 
Improvement of Calcutta v. Chandra Kanta 
Ghosh (i)]. A d stinction, therefore, is 
drawn in these sections between land 
compr sed in a scheme because it is required 
for the execution of the scheme and land 
compr sed in a scheme because it will be 
affected by the execution of the scheme 
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and is required for the purpose of recoup- 

ment. 

By section 54 of the Act a short method 
is provided for the acquisition by the Board 
ol “any building, or any street, square, 
or other iand, or any part thereof ** which 
is vetsed in the Q^rporatioii and which the 
Board require " for executing any Improve- 
ment Scheme. Ihe question put to us, 
with particular reference to the land in 
quetsion in Scheme No. IVA is — Does 
this section enable the Board to acquire 
by this shcrt method instead of under the 
Uand Acquisition Act, land vested in the 
Corporation which the Board require for 
purposes of recoupment? 

The draftsman, it is true, has not used 
precisely the same expression as that in 
clause (a) of section 41. It is said that 
the difference in the language shows that 
the draftsman when framing section 54 
was not thinking of the distinction between 
land which must be included in a scheme 
under section 41 and land which may be 
included in a scheme under section 42 
for purposes ot recoupment. It is accord- 
ingly argued that the words in section 
54 should be understood in a wide sense 
as including »11 land comprised in a scheme 
for whatever purpose it may be required. 
It js also said that some of the purposes 
for which provision may be made in a scheme 
uider section 42, such as raising, lowering, 
or levelling particular areas, or the formation 
of open spaces, would bring the land re- 
quired for those purposes within the des- 
cription, land required for "executing the 
scheme. ** In this appeal the latter point 
may he conceded without e:^ressing a 
definite opinion upon it. But land required 
for purposes of recoupment would still 
stand in a different category. And as 
to the differences in language between 
section 41 and section 54x “the expression 
"land required for executing a scheme'" 
is prima facie, at any late, the equivalent 
In meaning of the expression ''land re- 
quired for the execution of the scheme. " 
I can see no good reason why these equiva- 
lent expressions ^ould receive a different 
Interpretation. Both expressions, accord- 
ing to the natural meaning of the language, 
appear to me to exclude land comprised 
In a scheme because it is thought that if 
wlU be beneficially sheeted by the execu« 
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tlon of the scheme and is accordingly 
required for purposes of recoupment. In 
my opinion, therefore, su.h land Is not 
land required for the execution of or for 
executing the scheme within the meaning 
of the Act and cannot be acquired by the 
Board under section 54 - 

On behalf of the Corporation some re- 
ference has been made in the argument 
to section 78 under which the owner of 
land not required for the execution of a 
scheme may apply to the Board requesting 
that the acquisition of the land should 
be abandoned in consideration of the 
payment by him of a sum to be fixed by 
the Board in that behalf. Application 
may be made under this section in respect 
of land required by the Board for purposes 
ot recoupment and it is said that owing 
to the terms of sub-section (2) (a) the Cor- 
poration would be deprived of the beuefit 
of section 7S 54 be construed 

as applicable to Corporation land required 
for purposes of recoupment. If the argu- 
ment is correct, the result may furmsh 
some ground, if not a strong ground, for 
T-itfictini^ the construction of section 54 
by the Board. There seenw 
uo reason, why as regards land required 
for purposes of recoupment, the Corpora- 
tion should not have the same right under 
section 78 as other owiiers of laml- 

The learned Judge who had to deal not 
onlv with land required for purposes of 
recoupment but also with land requir^ 
for “ lay-out was influenced by the 
provision contained in sub-section ( 5 ) of 
section 62 and I will quote his words; 

“ The matter,” he says, is not I thinx 
free from doubt and if section 54 had stood 
alone I should have been inclined to think 
that the contention of the Corporation 
was weU-founded, but it seems to me that 
section 62 (5) does contemplate that after 
eiaecuting the scheme the Board may 
have portions of the land acquired under 
section 54 st 11 vested in them, and it is 
rather difficult to see what this land would 
be unless it is land acquired under section 
54 ip excess of the land actually required 
for executing the engneering portions of 
. the scheme, that is to say, land required 
for lay-out or for recoupment. I accord- 
iugly fihd, in view of, what I have already 
-ftSid, that in each of the inatancea 


out ill the Schedule to the case before me 
the Board is entitled to retain the land 
acquired by it mider the provisions of sec- 
tion 54 irrespective of whether such land- 
is actually required for the engineering 
portions of each scheme. " 

Section 62 gives the Board power to turn 
or close ia whole or ia part public streets 
or squares vested in them. And sub- 
section (5) provides : — When any public 
street or square vested in the Board, or 
any part thereof, is permanently closed 
under sub-sectiou (i) the Board may sell 
or lease so much of the same as is no longer 
required. j 

Ihe reasoning seems to be that if, under 
section 54 > public streets and squares 
can only be required for executing what 
the learned j udge describes as the engineer- 
ing portions of a scheme; then the power 
given to the Board by section 62 sub-sec- 
tion (5), when a public street or square 
is permanently closed, ‘'to sell or lease 
so much ot the same as is no longer required , 
would be meaningless. Ibis reasoning, how- 
ever seems to raise questions of construc- 
tion,’ possibly of some oifficulty, which 
it is not necessary for us in this appeal 
to decide. In the first place, the Act 
speaks not of the engineering portions 
of a scheme but of executing schemes, 
and a question may arise as to the difierent 
ways in which land may be requirea under 
section 54 for executing a scheme. Some- 
thing may depend on the mode in which 
a particular scheme is irame 1 by the Board 
or sanctioned by the I/)cal Government. 
Without expressing a definite opinion, it 
may be suggested that whatever limitation 
be put on tne language of section 54 » cases 
may occur in which public streets or squares 
vested in the Board under section 54 
are closed ana become “ no longer required 
within the meaning of section 62, sub 
section ( 5 ). Another point occurs. It will 
be obsersved that section 62 makes no 
express reference to section 54 * speaks 
of public streets or squares “vested m 
them, “ that is, in the Board. 

The words may mean— I do not say 
they do — -vested in the Board under sec- 
tion 54 or otherwise. Again, this ]^t 
of the Act does not deal only with public 
streets aud squares vested m the Cb^ra- 
tion but alsoi fat ttetiott Mi w**ii jnwi 



V#li 753 


iHDIAIf eA3B8. 


351 


HAmOOBlKD «INGH V, HuKWM CHAND. 

str^s and squares required by the Board, 
as in section 54, “ for executing any im- 
provement scheme. '' In the case uf a 
private street or square or part thereof, 
after giving the prescribed notice and 
Considering objections, “the Board may 
take over charge of such street, square or 
part from the owner thereof ; and the same 
shall thereupon vest in the Board. “ In 
the evcxit of a private street or square 
or part thereof being altered or closed, 
sub-section (3) provides for the payment 
of reasonable compensation to the 3(Vner 
for the loss of his rights, and sub-secti n. 
(4) for compensatior in certain cases 
to the owners of adjacent property a.id 
residents in the neighbourhood. The con- 
sideration arises that a power of this 
summary nature ought not to be extended 
beyond what the language of the Act 
c^eaily warrants. Oii the whole, therefore, 
with great respect to the learned Judge, 
these provisions relating to streets and 
squares seem t(^ favour rather than to 
militate against the construction of the 
Act which we adopt. We go no further 
than this, that to require lands for purposes 
of recoupment is not one of the ways in 
which land may be required under section 
54 for executing an Improvement Scheme. 
As the Board have large powers to acquire 
land under other provisions of the Act, 
the decision, it may be hoped, will not cause 
them any great inconvenience. 

It was suggested that the Corporation 
was equally interested with the Board in 
the Improvement of Calcutta and ought 
to facilitate the Board's operations. Doubt- 
less the schemes of the Board, when they 
come to fruition, enure to the benefit 
of the Corporation. Meanwhile, however, 
these high authorities are independent, 
and they have separate interests. If 
they cannot agree, we must interpret the 
Act as best as we can. 

In the result, the decision of the learned 
Judge that the land included in the Schemes 
Nos. I, II, IV and V as being required for 
lay-out is land required for executing the 
SChane within the meaning of section 
S4. has not been effectively challenged 
and will stand. I agree that the appeal 
should be allowed as regards the land 
tucloded in Scheme No.: as required 


for purposes of recoupment and I concur 
in the order which my I^rd has proposed. 

K. s. D. & N. H. Appeal allowed. 


AJLLiAllAJtSiiU UlltM COURT. 

Second Civid Appeals Nos. 40 and 144 
OF 1922. 

May 7, 1923. 

Pmm/.-—- Mr. Justice lyindsay and 
Mr. Justice Sulaiman. 

Thakar HARGOBIND SINGH— 
PDAINTJFP— ArPKl,I.ANT 
versus 

[HUKUM CHAND and others 
— ^Defendants — Respondents. 

Procedure — Plaint describing defendant as minor 
— Defendant contesting suit as major — Plaint not 
amended — Suit, whether can proceed — Conduct of 
parties, whether cures irregularity. 

A defendant wevS originally impleaded as a 
minor and an application made for appointment 
of his mother as guardian. The defendant, how- 
ever, appeared and stated he was of age. The 
Trial Court went into the question and found he 
was of age. He was actually represented by a 
Vakil and contested the suit. No application 
for amendment of the plaint was, however, 
made nor was any amendment ordered by the 
Court, and his name continued in the plaint 
as a minor imder the guardianship of his mother. 
On appeal to the lower Appellate Court he was 
represented as major and was again represented 
by a Vakil. The lower Appellate Court finding 
other issues in favour of the plaintiff-appellant 
dismissed the suit on the tech^cal ground that 
the defendant-respondent had been treated 
in the Court of first instance as a minor, 
whereas in fact he was of age. In second aoDeal 
to the High Court ; 

Held, that as the defendant had full knowledge 
of the proceedings in Court, having actually 
appeared and been represented by Vakils in 
both the Courts, the suit could not be dismissed 
merely on the technical ground urged, that 
assuming there was any irregularity It was fuhy 
cured by the conduct of both the parties fo 
353, col. 2. J * 

Ramachari v. Duraisami Pillai, 21 M, 1671 

hal, 28 A. 4161 3 A. I,. J. 1871 A. W. N. (1906) 
73 » relied on. ' ' 

Second appeal from a decree of the 
Subordinate Judge, Agra, dated the 22nd 
September 1921. 

Mr. Af. L. Sandal, for the Appellant. 

Mr. P. £. Banerji, for the Respondentg. 

JUDGrMENT.— Second Appeal Nos. 40 
of 1922 and 144 1922 are connoted ap- 

peals and arise out of two suits for pre-emp- 
tion. On the 27th February igig one Ant 
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Ram executed a sale«deed of certain shares in 
Mauza PawaoH in favour of Hukuni Chand, 
Sukhdeo and Rup Singh defendants vendees. 
Ou the 25th February 1920 Har Gobind 
who was a co-sharer in the village insti- 
tuted a Suit No. 149 of 1920 for pre-emption 
of this property. This was followed 
by another suit instituted on the 27th Feb- 
ruary 1920 by Ram Dial, Bansidhar and 
Jagram, numbered as Suit No. 159 of 
1920. The two pkintijffs, Bansidhar and 
Jagram, have since withdrawn from the 
suit. These two suits were instituted 
in the Court of the Munsif. 

A third suit was instituted in the Court 
of the Subordinate Judge by Ram Dial, 
the second, but we do not know the date 
on which it was filed. Ram Dial, the 
second, was impleaded in the two suits first 
mentioned but the plaintiffs of those suit 
were not impleaded in the suit by Ram 
Dial the second. The first two suits were 
decreed by the Munsif on the 15th of Sep- 
tember 1920 and the third suit was 
decreed on the loth of August 1920. 

The Munsif dismissed the plaiiitiffsi 
suit on the ground that both sets of plaint- 
iffs had notice of the sale and had refused 
to purchase the property. In the Court 
of the Munsif Ram Dial, the second, who 
was the plaintiff in the third suit was im- 
pleaded as, a pro forma defendant. He 
was originally alleged to be a minor and 
an application was made that he should 
be brought on the record under the^ guardi- 
anship of his mother. Ram Dial, the 
second, however, appeared in both the suits 
and stated that he was of age. The Court 
of first instance went into the question 
of his minority and found that he was 
of age. Ram Dial, the second, was actually 
represeutedjijby a Vakil in the Court of 
first instance and contested the suit. No 
application for amendment i of the plaint 
was, however, filed by the plaintiff nor was 
any amendment ordered by the Court. 

name of Ram Dial, the Second, there^ 
f^e, Continued in the plaint as a minor 
under the guardianship of his mother. 
When thfe plaintiffs appealed to the lower 
AppdlAt^ Court th^ impleaded Ram 
Dial, the ^cond* as Umjor and he was again 
repros&ited by a VakD. The lower Ap- 
piShlto,Ck>mi;found jn fa vour of the plainti& 
mt II hAd not be^ eiitablished that they 
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had auy knowledge of the sale or that 
they had refused to purchase the property. 
It also found that the real sale considera- 
tion was Rs. 1000. Both the suits were 
however, dismissed on the technical grour^d 
that Ram Dial had been treated in the 
Court of first instance as a minor whereas 
in fact he was of age. 

We are of opinion that the decrees of the 
lower Appellate Court cannot stand. It is 
true that no amendment of the plaint 
was made and the name of Ram Dial con- 
tinued to be entered as a minor. All the 
same, he had full knowledge of the pro- 
ceedings in Court. He actually appeared 
in Court and was represented by his Vakil 
as major and was also represented as such 
before the lower Appellate Court. As- 
suming that there was any irregularity, 
it was fully cured by the conduct of both 
the parties. We, therefore, think that this 
ground was no sufficient ground whatso- 
ever for dismissing the suits altogether. 
The case of Ramachari v. Duraisami Pillai 
(1) and that of Ganga Ram v. Mihin Lai 
(2; are authorities in favour of the view 
we have taken. 

It is found by the lower Appellate Court 
that all the three pre-emptors had equal 
rights and none had a preferential right. 
They, therefore, are entitled each to a Jrd 
share in the pre-empted property. 

We accordingly allow these appeals, set 
aside the decrees of the lower Appellate 
Court and decree the plaintiffs’ suits as 
directed below. In view of the circum- 
stances however each party should bear 
its own costs. The decree shall be pre- 
pared in accordance with O. XX, r. 14. 

The claim of each of the two plaintiffs 
is, therefore, decreed for Jrd share of the 
property on payment of Jrd of the sale 
consideration as found above within 60 
days from this date. In case of ncm-pay- 
ment it would be open to the plaintiff ih 
the connected suit to deposit that amount 
vdthin an additional period of 30, days 
and claim that }rd share also. On failure 
of payment by either of the two pklntifis 
the appeals will stand dismissed with 
costs. 

M. A. A. Appeals (tUowed. 
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ALLAHABAD HIGH COURT. 

Criminai, MivSchi.i,aneous No. 104 of 1923. 

June 8, 1923. 

Present * — Mr. Justice Kanhaiya Lai. 

GIRDHAR DAvS — A pplicant 
versus 

BMPBROR—OpposrrE Party. 

Criminal Procedure Code {Act V of 1898). 
ss. 179, 1 81, 185, scope of. 

Section 179 of the Co^e of Criminal Procedure 
is Controlled by section 181 in respect of the 
offences mentioned in the latter section. 

No question of convenience or expediency can 
be considered under section 185 of the Criminal 
Procedure Code. That section deals with the 
questions of competency only when they are in- 
volved in doubt. 

Charu Chandra v. Emperor, 37 Ind. Cas. 145; 
44 C. 595; 21 C. W. N. 820; 25 C. E. J. 165; 18 
Cr. E. J. 8i, followed. 

Criminal uiiscellaneous application under 
sections 439 and 185, Cri iaal Pro- 
cedure Code. 

Mr. K. N. Laghatc, for the Applicant. 

Mr. U. S, Bajpai, for the Opposite Party. 

JUDGMENT.— -This is an application 
under section 185 of the Code of Criminal 
Procedure for the determination of the 
question of the competency of the Magis- 
trate at Basti to try a complaint against 
an accused ^ under sections 406 and 420 
of the Indian Penal Code. The allega- 
tion of the complainant is that the accused 
sent notices to di fere at persons, including 
the complainant, offering to act as a Com- 
missi m Agent at Bombay for such per- 
sons as may choose to entrust their busi- 
ness to him, and that in pursuance of that 
notice the complainant appointed the' 
accused as a^ Commission Agent and 
advanced to him Rs. 10,000 on the under- 
standing that the accused was to purchase 
and sell goods at Bombay on his behalf. 
The complaint was, that the accused had 
no bona fide intention to carry on the busi- 
ness of a Commission Agent at Bombay, 
and that he dishonestly obtained money 
.from the complainant under the pretext 
that he would carry on such business and 
wrongfully appropriated what was paid 
.to him from time to time, including any 
profits derived from the purchase and sale 
of the goods on behalf of the complainant. 
The entire negotiation between the parties 
is. said to have been carried on by corres- 
pondence. So far as the charge of cheat- 
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ing is concerned, if the allegations made 
by the complainant are true, the offence, 
if any, is triable as much at Bombay as 
at Basti ; but, so far as the charge of a 
criminal breach of trust goes, it can only 
be enquired into and tried by the Court 
within the local limits of whose jurisdiction 
the offence was committed or any part of 
the property which is the subject of the 
offence was received or retained by the 
accused. The Magistrate at Basti had, 
theiefore, jurisdiction to try the former 
charge but not the latter. The learned 
Counsel, who appears for the complainant, 
states that the complainant is prepared 
to proceed with the former charge in the 
Court of the Magistrate at Basti and to 
drop the latter for the present. Section 
179 of the Code of Criminal Procedure 
is controlled in respect of certain offences 
by Section 181 of the Code of Criminal 
Procedure ; and, as pointed out in Cham 
Chandra v. Emperor (i), no question of 
convenience or expediency can be considered 
under section 185 of the Code of Criminal 
Procedure. That section deals only with 
questions of competency when they are 
involved in doubt. Theie is no such doubt 
in this case. The Court below is, there- 
fore, directed to proceed with the trial 
inder sectior 420 of the Indian Penal 
Coce and to drop, so far as that Court is 
concerned, the charge under section 406 
of the said Code. 

K. s. D. OrdiY accordingly, 

(i) 37 Ir.d. Cas. 145; 44 C. 595; 21 C. W. N, 

820; C. E. J. 165; 18 Cr. E. J. 8i. 


RANGOON HIGH COURT. 

Criminae Revision No. 689 B of 
1922. 

January 12, 1923. 

Present: — Mr. Justice I^entaigne. 
MAUNG SHWE KU~Petitioner 
versus 

EMPEROR— Respondent. 

Penad Code {Act XLV of i860), j?. 44if7- 

Crimiml trespass^ what constitutes — Offence^ reldh 
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10 public propetty — CouH, duly of — ^Tliaiidika 
Hvty, whether j ublic property. 

person who lia.s a right of entrj- into a building 
lot be held to be a trespasser by reason of his 
ire to obtain the consent or permission of the 
y in occupation, or by reason of anything 
ih he does in such building, unless it is 
Wn that the thing so done was an offence, or 
otherwise of such a nature as to bring the 
re proceedings within the definition of cri- 

11 tresj^ass in section 441 of the Penal 

[P. 355 , 1-3 

handtka property is public property and any 
stigation of the question of title may be one 
onsiderable complexit3^ Consequently, cases 
Iving criminal offences in relation to vSuch 
erty ought not to be tried summaiilj’. Be- 
issuing a process in such a case, the com- 
it and coniplauiant should be closely examined 
der to ascertain whether il is a proper case 
L Criminal Court, and still more so before 
Icting an accused, [p. 354, cols. 1 & 2 ] 
rjminal revision rev,ewing an order of 
T. ird Additional Magistrate, Rangoon, 
ed in Summary Tnal No, 648 of 

JDGMENT. — The petitioi? before me 
in application to revise the proceed- 
of the Third Additioiial Magistrate 
langoon in Summary Trial No. 648 
■922 in which the Magistrate passed 
ntence of fine of Rs. 50 or in default 
month’s ngorims imj ri.-onment against 
tioner mi der section 448, Indian Penal 
for house trespass alleged to consist 
s going on the Zayat at Bahan and giv- 
orders to certain carpenters to break 
u the roof of the kitchen and the whole 
he bath-room. A very cursory glance 
he proceedings will show that it was 
itted by the complainant that the 
if in question was a Thandika Zayat 
that any investigation of the questions 
j who would be entitled to enter and 
ir the Zayat from time to time might 
Ive most complicated questions as to 
ights and titles to Thandika property 
•ted to religious purposes or the use 
persons going there for rehgious 
)oses. 

reference to Chan Toon’s Treatise 
Buddhist Law at pages 164 and 165 
to Mr. (Justice) May Oung’s Treatise 
Buddhist Taw at pages 177 and 178 will 
utheient to indicate that Thandika 
erty is public property and that the 
tion of title may be one of consider- 
coiwplexity, Tt is obvious that a 
nary trial is not the proper procedwrc 
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for the trial of such eases even when they 
are of a kind involving questions of crimiital 
offences in relation to property. 

Moreover, when parties come to a 
Criminal Court with complaints raisixig 
questions as to the title or possession of 
such class of property, it will very^ often 
be found that the object is to establish 
a civil claim to property w'tli full knowledge 
that the other party has no crjnmal intent 
a5id is only exercising or endeavouring to 
exercise a bona fide claim of bgJit. Conse- 
quently, Magistrates would be well advised 
to closely examine such co n pia iTs and com- 
plainants ill f.tder to ascertain whether 
it is a proper case U>r a Criminal Court before 
issuiiig process (other than a process to 
prevent a breach of the peace, etc.,) and 
still nu»re so before convicting an accused. 

In the present case, the complainant 
started with what was subsequently shown 
to be a'^ obviously incurrect a^id presumably 
a false allegation in paragr pii i of the com- 
plaint to the effect tJiat she was the owner 
of the Zayat. When examined before the issue 
of process, she sai d that she gut the property 
from “aunt Ma Pwa,” but later on, when 
she is examined at the hearing of the case, 
she apparently no longer alleg s any re- 
lationship with Ma Pwa, and endeavours 
to base her claim solely on an alleged poss- 
ession for several years, and an alleged 
verbal request or permission from Ma Pwa, 
for her to hve in the Zayat and to repair 
it, and in cross-examination she has to ad* 
mit that it is a Thandika Zayat. When 
it was put to her that any permission she 
got to live in the Zayat was given to her 
by Po Oh, a witness for the defence and 
a brother of Ma Pwa, she denies that alle*^ 
gation. However, in addition to the ad- 
mission that it is Thandika property, there 
are also admissions on the record that, 
any members of the public who wish to 
go to the Zayat and to keep sabbath there, 
are permitted to do so, and also that 
other families besides the plaintiff live in 
the Zayat. 

If the Zayati^ public property or pro' erty 
of a section of the community, it becomei 
very questioi-able whether the complain- 
ant can have any right to exclude any 
person from entering upon it, and 1 am <4 
opinion that, 1 a ving regard to such admif^ 
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simis that it is Thahdika tht onus lay on the 
complainant to specifically show that she 
had the right to exclude either the accused 
(who is said to be a relative of Ma Pwa) 
or the other relative of Ma Pwa on whose 
behalf the accused was alleged to be acting* 
Prima facie, on the admissions referred to 
above, the petitioner would appear to have 
such right of entry, and if he has such 
right of entry and to the use of the build- 
ing, his mere entry without the consent 
of the complainant, or even in defiance of 
the comxdainant, would not be a criminal 
trespass or an offence. This is a most 
important aspect of the case, for a ji^rson 
who has a right of entry into a building 
cannot be held to become a trespasser by 
reason of his fadiue to obtain the consent 
or permission of the other party, or by rea- 
son of anything which he d(/es in such build- 
ing, unless it is shown that the thing so 
done was an offence or was otherwise 
of such a nature as to bring the entire pro- 
ceedings within the definition of criminal 
trespass in ection 441, Indian Penal Code. 

The Magistrate has held that it is not 
clear that the dismantling of the kitchen 
amounted to criminal mischief, or any 
other criminal offence, which is in effect a 
finding that it was not shown that the peti- 
tioner accused had not the right to dis- 
mantle the kitchen. 

The Mgistrate obviously realised the above 
difficulty and that the entry must under 
that section be shown to have been made 
with the intent to commit an offence or to 
intimidate, insult or annoy any person in 
possession of such property. Having held 
that the intent to commit an offence was 
ndt proved the Magistrate endeavours to 
bring the case within the latter alternative 
and states that "the accused’s arrangement 
was to force the complainant to quit the 
building." Clearly, this intent was more 
than to annoy tfie "person in possession." 
The Magistrate avoids makingthe express 
finding that the entry or act was done with 
iifiient to annoy, and, rightly so, because 
there is nothing in the evidence as recorded 
to justify any such finding. But he 
finds that the object of dismantling, etc., 
was to break down the building which 
would have the effect of compelling com- 
plainant to leave, and he treats that result 


as intended. It is quite true that . 
such result may have the effect 
of annoying the complainant, but there 
ate authorities that such a result and con- 
sequent annoying is not sufficient for the 
offence, unless there was in fact the intent 
to annoy, etc. 

It is obvious, therefore, that the reasons 
as given by the Magistrate and his actud 
finding do not justify a conviction for house 
trespass on what is admitted to be Thin* 
dika proj^erty. A close scrutiny of the 
following facts will also show that the pro- 
babilities of the case as regards right of 
entry and right to repair the Zayat are in 
favour of the defence. 

The land on which the Zayat was built is 
shown in the map. Exhibit i, as being in Po 
Oh’s name and Po Oh has given evidence to 
thi^^ effect for the defence. He is the brothj 
of Ma Pwa, whilst the accused petitioner 
is a grandson of another sister of Ma Pw., 
and if he did enter the Zayat as alleg'd 
he was obviously acting on behalf of the 
family. Ko Po states that Po Oh hid 
locked after the Zayat and obtained the 
sanction of the Municipality to repair it, 
and that he had arranged to rebuild it 
in order to make it fit for public use. Exhibit 
B. was also written to complainant on 
behalf of Ko Po J^ein ^ving notice to com- 
plainant of the intention to rebuild it, and 
Exhibit C was written in reply by or cm 
behalf ol complainaiit disputing the right 
of the relative to repair, etc., the ZayaU 

1 am of opinion that if the complainant 
has ai y real ground of complaint against 
the accused petitioner or agaixiSt any other 
relative of Ma Pwa, the proper re- 
medy of the complainant is a suit in a Civil 
Court and not a prosecution of this nature 
in the Criminal Court. It is still open to 
the complainant to file such suit. 

I hold, that the conviction of the accused 
for house trespass under section 448, Indian 
Penal Code, was not justified either on 
the facts of the case or on the reasons as 
given by the Magistrate. I set aside ti® 
conviction and sentence and I direct that 
the accused be acquitted and that the fijae 
of Rs. 50; if recovered from the accused, 
be refunded to him. 
w. c. A. & N. a. Conviction iet aside. 
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SBWA KANJHA. 

LAHORE HIGH COURT. 

Criminai, Revision phtitionNo. 1710 of 
1922. 

March 23, 1923. 

Present:— Mx. Justice Scott-Smith and 
Mr. Justice Eforde. 

SKWA SINGH- - COMPI AINANT — 
Petitioner 
versus 

RANJ HA AND OTHERS— CONVICTS— 
Respondents. 

Criminal Procedure Code {Act V of 1898), 
55. 34, 439 — Sentence passed by Magistrate under 
s. 34 — Enhancement, limit of — Procedure. 

Clause (3) of section 439 of the Criminal Pro- 
cedure Code limits the power of enhancement 
and lays down that where the sentence dealt with 
imder the section has been passed by a Magistrate 
acting otherwivSe than under section 34 of the Code, 
the Court shall not inflict a greater punishment 
for the offence, which in the opinion of such Court, 
the accu ed has committed, than might have 
been inflicted for such offence by a Presidency 
Magistrate of the First Class. This limitation 
does not apply to a sentence which has been pass- 
ed by a Magistrate acting under section 34 of the 
Code. 

At the same time, except in very exceptional 
cases, a sentence by the High Court under its powers 
of enhancement should not, where the sentence 
has been imposed by a Magistrate, exceed one of 
seven years’ rigorous imprisonment, which 
a Magistrate acting under section 34 has power to 
. pass, the usual course when a Court thinks that 
. a sentence of seven years ’ rigorous imprisonment 
would not meet the ends of justice would be to 
set aside the trial and order the case to be com- 
mitted to the Court of Session. 

Peitition, under section 439, Crimi- 
nal Procedure Code, for enliancenient of 
the sentences passed rpon the lespondents 
by the Magistrate, Fhst Class, Montgomery, 
dated the ^th May 1922, and upheld by ti e 
Sessions Judge, Montgomery, dated the 8th 
August 1922. 

JUDGMENT.— Ranjha,Sadiq and Manak, 
respondents, Were convicted by a Magistrate 
■ invested with powers under seCwion 30 of 
the Criminal Procedure Code of the attempt 
. ot murder of Sewa Singh under section 307, 
Indian Penal Code, and were sentenced 
to four years* rigorous imprisonment and 
:a fine of Rs. 300 each. Their appeal was 
:^ismissed by the Sessions Judge of Lahore 
tOn the 8th August 1922 and an applica- 
tion for enhancement of sentences was 
rejected by' the same ^cer on the same 
date. The three convicts applied to this 
Court on the revision side and their applica- 


tion was rejected. At the same time, 
vSewa Singh, the person whose life was 
attempted, applied to this Court for enhance- 
ment of sentences. The case came up 
before a Single Judge who was of opinion 
that the sentences were inadequate and 
that, if enhanced, they should be enhanced 
to more than seven years and sent the case 
for orders to a Division Bench. 

After considering the medical evidence 
we are of opinion that the sentences 
imposed are quite inadequate and should 
be enhanced. Clause (3) of section 439 
of the Criminal Procedure Code limits the 
power of enhancement and lays down that, 
where the sentence dealt with under this 
section has been passed by a Magistrate 
acting otherwise than under section 34, 
the Court shall not iufiiet a greater pun • h- 
ment for the offence which, in the opinion 
of such Court, the accused has committed 
than might have been inflicted for such 
offence by a Preside ncy Magistrate of the 
B'irst Class. This limitation does not apply 
to a sentence which has been passed under 
this clause by a Magistrate acting under 
section 34 of the Code. It does not appear, 
therefore, that om powers of enhancement 
are limited to such sentence as could 
have been passed by the Magistrate. At 
the same time, we think tjiat, except 
in every exceptional cases, the sentence 
passed by this Court under its powers of 
enhancement should not , where the sentence 
has been imposed by a Magistrate, exceed 
one of seven rigorous imprison- 

ment wliich a Magistrate actin^ under 
section 34 has power to pass. The usual 
c ourse where the Court thinks that a sentence 
of seven years’ rigorous imprisonment would 
nut.ieetihii enus oi j. stict-. woold 
to Set 0.side tbe tri:T and order the case 
to be committed to tie Court ol Se^'siou. 
We do ri(*ttLi]-k that this course should oe 
adopted i-i t ie present case because an 
appeal and an application for revision 
have both been rejected. The offence, more- 
over, took place on December 27,^ 1921, 
and the order of the Trying Magistrate 
was passed ten months ago* After such 
an interval it would not be advisable to 
order a re-trial. We accept the application 
and enhance the sentence of imprison- 
ment to seven years’ rigorous imprison*^ 
ment in the case of each of the respondentSi 
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NOA SAN EMPKEOR. 

The rest of the Magistrate's order will 
stand. 

2 . K. Application accepted. 


RANGOON HIGH COURT. 

Criminai, Revision No. 715-B of 1922. 

January 8, 1923. 

Present Mr. Justice I^ntaigne. 

NGA SAN DUN — Petitioner 
versus 

EMPEROR— Respondent. 

Burma Gambling Act (/ of 1899), s. 12 — Con^^ 
viction when justified. 

Where a person is charged under section 12 
of the Burma Gambling Act, the mere fact that 
on one occasion he received a sum of money from 
one of the players, or from the "winner, would not 
be sufficient to justify his conviction : there 
ought to be evidence of other incriminating cir- 
cumstances in order to prove the ofEence. 

Reference made by the Sessions Judge, 
Basseiu, his Crimii al No. ;,85 of 1920, 
reviewing that ot the Towusliip Magistrate, 
Zauin, passed iu Criminal Regular Trial 
No.2c‘-^of 1922. 

FACTS appear from the following re 
ference made by the Sessions Judge of 
Bassein, in his Criminal Revision No. 385 
of 1922, reviewing the order of the Township 
Migistrate of Zalun, passed in Criminal 
Rergular Trial No. 288 of 1922 

The applicantwho is a Village Headman, 
has ^ been convicted of an offence under 
section 12 of the Gambling Act. The 
prosecution alleged that there was gamb- 
ling with dominoes in the house of one 
Ma Thin Yon and that the appellant took 
a commission of one anna on each game. 
The complainant, a Police Constable, admits 
that he saw the applicant take one anna 
only. There is no suggestion beyond his 
taking of one anna, that the applicant 
took any part in the game. The Magistrate 
h^s disbelieved the prosecution evidence as 
regards the 5th, 6th, 7th and 8th accused, but 
convicted the first four accused. He gives 
no reason, for making this illogical distinc- 
tion. The applicant has caUed credible 
evidence to prove that, while he was going 
round ^oUfgtlng capitation tazj ho aaw 


persons from whom he had to collect the 
tax in this house and so went up to the 
house and demanded the tax from them. 
The Magistrate has not discussed this 
evidence at all. On the evidence, it is not, 
in my opinion, proved that the applicant 
took any part in the gambling and his 
conviction cannot be sustained. The Magis- 
trate describes the case as a trivial one, 
but this conviction is a matter of con- 
siderable moment to the applicant who is 
a Headman. Proceedings are submitted 
to the Cnief Court with a recommendation 
that the conviction of the applicant be 
set aside, and the fine paid by him be order- 
ed to be refunded, 

ORDER. — I have perused the records in 
the above case and I am satisfied that, 
for the leesons given by the Sessions 
JudgL' of the Bassein Division in his order 
dated nth December 1922 in Criminal 
Revision No. 385 of 1922, the conviction 
of th2 Village Headman Nga San Dun 
undtr section 12 of the Burma Gambling 
Act cannot stand. He was not the owner 
of tlu house, and the mere receipt of a sum of 
money from one of the players or from the 
winner on a single occasion would not be 
sufficient to prove an oft'ence under sec- 
tion 12 without evidence of other incrimi- 
nating circumstances and sich evidence 
is wanting. Moreover, Nga San Dun has ex- 
plained the reason of his visit to the house, 
and this evidence has not been properly 
considered by^ the Magistrate. I direct 
that the conviction and sentence to a fine 
of Rs. 15 or in default to bcven days' simple 
imprisonment passed against the said Nga 
San Dun in Criminal Regular Trial No. 288 
of 1922 of the Court cf Township Magis- 
trate of Zdun be set aside and I direct 
that the said fine, if paid, be refunded to tte 
said Nga San Dun. 

Wi c. A. Conviction set aside, < 
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wvrm BURMA CHIEF COURT. 

Crimijtae Appeae No. 762 of 1922. 

October 3, 1922. 
present .'—Mr . J ustice Y oung . 

MA MI— Appeeeant 
versus 

EMPEROR— RE.SPONDENT. 

opium Act ( I of 1878), 5 . 9 [c) — Illegal posses- 
sion — Prosecution, duty of. 

To justify a conviction under section 9 (c) of 
tire Opium Act, of being in illegal possession of 
opium, the prosecution must prove that the pre- 
mises where the opium was found were in the 
occupation of the accused. 

Criminal appeal against an order of the 
Eastern Sub-Divisional Magistrate, Ran- 
goon, passed in Criminal Regular Trial 
No. 435 of 1922. 

ORDER.— The appellant has been con- 
victed of the illegal possession of opium 
becatise It was found in an inner-room 
to which she withdrew when the search 
party entered an outer-room where she 
was being shampooed. 

The learned Magistrate finds that the 
Excise Inspector did not know who was 
in occupation of the room in question ; 
the only evidence on the point is that of 
the defence which is to the effect tliat she 
was a mete visitoi residing temporarily 
in the front room. 

It was for the prosecution to prove that 
she was in the occupation of the inner-room 
where the opium w iS fouxid and it is im- 
possible to convict her just becai.se opii m 
was found under 0 bed, which is not sliowu 
to havc been hers, and in a pyir of men's 
boots^ which could tmt have beloni!:ed to 
her. 

The conviction and sentence must be 
set aside and the appelhint acquitte:]. 
The fine, if paid, must be refunded. 


W. C.A. Conviction set .aside, 


ALLAHABAD HIGH COURT. 

C<:ivnN4E Re VI -ION No. 2 '^.^ of 1933. 

May 31, 1923. 

Present: - Mx. Justice Daniels. 

SlTA RAM AND OTHERS — 
Appijcant.s 
versus 

EMPEROR- -Opposite Party. 

Public Gambling Act [1 1 1 of 1867), 55. 4, 5, 6 — 
Police raid — Gaming going on— Instruments of 
gaming found — Common gaminghouse, presumption 
as to— Direct evidence, whether necessary. 

The Police, having obtained n warrant, raided 
a house in which they found the a ccu.scd persons, 
gaming was going on and there were instru- 
ments of gaming: 

Held, that, under the circumstances, the presump- 
tion contained in section 6 oi the Act applied 
and dispensed with the necessity of direct evidence 
that a commission was being taken by the keeper 
of the house. 

Lachchi Ram v. Emperor, 65 Ind, Cas, 852; 
20 A. E. J 218; 23 Cr. L. J. 196; (1922) A. I. R. 
(A ) 61, distinguivshed, 

Criiiii ial re vision from the ordei of tl^e 
Sessions Judg^, Saluiraupur, dr.ted the 
2()th of November 1922. 

Mr. A. P. Duhe, for the Applicants. 

The Assistant Go ceruinent Ac’voc- te, for 
the Crown . 

JUDGMENT.— This is an application in 
revision agaiiit the conviction of the appli- 
cants under section 4 of the Gambling 
Act, Tuc Police iiu.de a n.id on the hou^e 
of one Surja, a gamiiig was going on, t1 e 
accuvsed were found present and iiistrumei.ts 
of gaming were found. The warrant 
had been duly obtained, the presumtion 
contained in section h of the Gambling 
Act. therefore, applied. It has been suggest- 
ed, on the authority of the case of Lachchi 
Rani V. Emperor (i), that it was necessary 
for the Police to give direct evidence tliac 
the gambling was being carried on for the 
profit 01 the keeper of tp.e house. I have 
examined that judgment and find that it 
contains no reference tp section 6. Here the 
presumption contained in that section was 
clearly applicable and dispensed with the 
necessity of direct evidence that a com- 
mission was being take a by the keeper of 
the house. The revisten accoidingly fails 
and I dismiss It. 

K.. S..D. ApfUcfiiion dismhsed. 

(1) 65 Ind. Cas. 852; 20 A. E. J. 2185 23 Cr. 

I. T rnfit (TMf>\ A T n 61. 
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WARYAM StN5H V. I?MPItROR. 

LAHORE HIGH COURT. 

Criminai, Appkai, No. ipi-. of 1922. 

March 22, 1923. 

Prese.nt:SiT Shadi lyul, Kt., Chief Justice, 
and Mr. Justice LeRossign d. 

WAR YAM vSINGH and others -- 
Appeeeants 
versus 

EMPEROR Respondent. 

Penal Code {Act XL V 0/1860), 5. 302 — Death 
§auspd hy dangerous weapon — Murder — Sentence. 

Two persoii.s wlio were armed with chhavis 
attacked tlie deceased, who was their enemy, 
and inflicted two incised wounds on bis head, one 
of which fractured his skull and caiised his 
death ; 

Held, that both of them were equally res- 
ponsible for the result of their joint assault, and 
were guilty of an oflence tmder section 302 
of ^ the Penal Code the appropriate sentence 
being one of death, [p. 360, col. 2.] 

In a case of murder the sentence oi death 
should ordinaril}’^ be imposed unless there is a 
mitigating circumstance which would justify the 
Court in awarding the lesser sentence prescribed 
by the law. The mere fact that only one Wow 
proved fatal does not furnish any adequate ground 
. for not inflicting the sentence of desth. [p. 360, 
col. 2.] 

Criminal appeal from an order of the 
Sessions Judge, Gujninwnla at Sheikhu- 
ptira, dated tlie 19th October 1922. 

Messrs, B. R. Puri and Mul Chaiid, for 
the App'/^ hints. 

Mr. J ai Lai, Government Advocate, for 
the Crown. 

JUDGMENT. —On the afternoon of the 
24th April 1922 one Tcja vSingJi. a J.t 
of the vilh.ige M'ls^inda, in the District 
of vSheikhupurn, was assaulted by several 
persons who were armed with chhavis 
.and d vgs. The victim became uncon- 
scious immediately after tiie assault and 
.died on the 30th April without regaining 
coiis.'iousness. The medical witness, who 
treated him in the hospital, found, besides 
several contusion marks, two incised wounds 
on the head, one of which caused a frac- 
ture of the skull and led to tlie death of 
the victim. vSix persons, hve belongig 
• to the same village a dtbe sixth a resident 
of a neighbouring village, have be^n cou- 
.victed of having participated in the assault 
and two of them, namely, Waryam Siiigh 
■and Eabh Singh, have been sentenced under 
section 302 , jead with section 149, of the 
jiudian feual Ccide td ttanfeportatian for 


life, and the remaining four, under section 
.325, read witli section 149,- Indian Penal 
Code, to various terms of impriso.imeiit, 

Nqw, there is ample evidence u pm the 
record that there was a h tter enmity 
between the deceased Teja Singh and his 
father Ishar Singh on the one side and War- 
yam Singh and Eabh Singh (.n the other. 
It appears that , abemt three months previous 
to the date of the incide t^.Teja Singh 
,hsd given evidence in a security case 
under section ii(', Criminal Procedure Code, 
against Doth L'lblivSingh and War yam Singh 
and that the other prisoners are either their 
friends or related to them. There can, 
therefore, be no doubt that they had an 
adequate motive for c o-mmiting the assault 
which resulted in the death of Teja Singh. 

Tlie deceased’s cousin Mohar Siqgh (P. 
W. No. 4) deposes that on the afternoon in 
question he was coming from his field to 
the vdlage and that on the way he saw the 
six prisoners and also (me Mohan Singh, who 
is fugitive from justice, sitting under a 
shisham tree armed with chhavis cinddangs . 
Tile witness apprehending an assault upon 
liis relative Teja vSingh proceeded towards 
the latter’s cattle-pen where he was lying 
on a charpoy. But before lie could reach 
there all the seven p rsons pursued him 
and some of them gave him a beating. 
Mohar Singh thereupon raised an alarm 
in order to warn Teja Singh who got up and 
ran towards the houses of some Cumtirs. 
He was, however, overtaken in front of 
the house of one Kirpal Singh where Eabh 
Singh and Waryam Singh, who were armed 
witli chhavics, inflicted a blow each on Lis 
head which felled him to the ground. 
Tiieir comrades then assaulted the unfortu^ 
nate man with blunt weapons while he 
was lyiiig wounded on the ground. 

Tiie evidence of Mohar Singh is fully 
corroborated by the testimony of Sohan 
Singh who, on hearing the former’s outer 34 
hastened to the place where Teja Singh 
was sleeping on his charpoy near his cattle- 
pen and saw the culprits pursuing their 
victim and attackng him in the lane out- 
side Kirpal Singh’s house. Another wit- 
ness, Sardar Singh fP. W. No.^ 6), whose 
h use is situate at a short distance from 
that of Kirpal Singh, also ca.me up^ and 
Saw Waryam Singh andEabh Singh striking 
the deceased with chhavis and their com- 

b^^atiHg- Wm witsh- after 
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had fallen down on the ground. The wounded 
man's father, Isher Singh also heard a 
.noise and hastened to the spot where he 
found his son lying on the ground. He 
states that, though Waryam Singh and 
I^abh Singh, who were armed with chhavis, 
did not strike his son in his presence, they 
were standing there along with their five 
companions who were at that time beating 
the victim. 

The three eye-witnesses, Mohar Singh, 
Sohan Singh and Sardar Singh, are all nearly 
related to Isher Singh, and they cannot, 
therefore, be described as disinterested 
persons. We have, however, subjected 
their testimony to a careful scrutiny, and 
we find that the story related by them 
was disclosed at the earliest possible oppor- 
tunity. It appears that two R licemen, 
Allah Ditta Head Constable, and Nur Din, 
Constable, who were deputed to i ivesti- 
gate a case of burglary in the village, arrived 
there at about 3 p. m. on the afternoon 
in question, and, upon hearing a noise in 
the village ran to the spot where they saw 
all the seven persons surrounding the 
deceased's father Isher Singh. The appea - 
ance of the Policemen frightened the cul- 
prits who went away without causing any 
injury to Isher Singh. Now, both these 
men say that Isher Singh and the other 
eye-witnesses gave them a complete account 
of the whole transaction, and mentioned 
the names of all the assailants. The Head 
Constable first took down the statement 
of Isher Singh and forwarded it to the 
Police Station at Manawala where it was 
registered at 9-45 p. m. as the Initial Report 
of t he a air . He then recorded the statements 
of the other witnesses, and there is abso- 
lutely no reason for thinking that these 
statements have been ante-dated, or 
that he and his companion have fals ly 
implicated innocent persons. 

All the prisoners, except Waryam Singh 
and Tabh Singh, profess their ^ ignorance 
of the whole transaction, and invoke the 
usual plea of alibi » They have, however, 
produced no evidence in support of their 
defence. Waryam Singh and Tabh Singh, 
while admitting that they had a fight 
with the deceased Teja Singh, deny having 
inflicted any injury upon him. They ex- 
plain that it was Teja Singh and two other 

who pvsmi tuw ktQ the bou^ ot 


Kirpal Singh where there was a fight bet- 
ween the two parties, in the course of which 
Teja Singh fell down on a brass bowl and 
received the injuries which resulted in his 
death.^ In support^ of this version our 
attention has been invited to t e fact that 
the medical witness who conducted the 
post mortem examination, found the fatal 
injury to be “ semi-lunar " (crescent shape) 
and it is argued that the shape of this injury 
indicates that it was caused, not by a 
straight edged weapon, but by a circular 
article like a bowl. The medical witness 
himself, however, makes it absolutely clear 
that any straight edged weapon could cause 
that injury, and he explains that “ a 3 
the head is circu’ar shaped, a deep cut 
Would be semi-lunar, even if it is inflicted 
with a straight -edged weapon.'' In view 
of this evide ce we are of pinion that the 
shape of t’ e injury is in no way incompati- 
ble with the prosecution version. On the 
other hand, we have reliable evidei.ce to 
the effect that a large quantity of blood 
was found ill the lane outside Kirpal Singh's 
house, and this circumstance runs counter 
to the defence theory according t » which 
the deceased received all his injuries inside 
the house. 

The evidence of the eye-witnesses, re- 
inforced, as it is, by the testimony of the 
two Police Officers, leaves i^o aoubt that 
all the prisoners participated in th • assault 
in the* course of which the fatal injury was 
inflicted. It is clear that Waryam Singh 
and lf 9 hh Singh, who were armed with 
chhains, i flicted the two incised wounds 
on the head; and, though only one of the 
blows fra. tured the skull, we consider that 
both of these prisoners are equally res- 
ponsible for the result of their joint assault. 
They have, therefore, been rightly con- 
victed of an offence under section 302, 
Indian Penal Code, and their appeal must 
fail. As regards the application for the 
enhancement of the sentences, preferred 
by the Crown, we are of opinion that the 
mere fact that only one blow proved fatal 
does not furnish any adequate ground for 
not inflicting the sentence of death which 
should^ rdiiiarily be imposed unless there 
is a mitigating circumstance which would 
justify the Court in awa ding the lesser 
se .tence prescribed by the law. There 

bt little doubt tb^t^ wbeu two persons 
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armed with dangerous weapons like chhakjls 
attack their enemy on the head, they must 
be deemed to intend to cause his death 
and the only appropriate sentence in a case 
of this character is one uf death. We 
accordingly accept the application for 
revision and sentence each of theoe two 
convicts to the penalty of deach. 

Nor do We think that the learned Sessions 
Judge was justified in holding that the 
remaining four persons were guilty, not 
of murder, but of only grievous hurt. 
The circumstances of the case show that all 
the members of the unlawful assembly 
must h.ve known that murder was likely 
to be committed in the prosecution of their 
common obj’ect, and it seems to us that 
all of them would be guilty of murder* 
At any rate, the learned Judge was wholly 
wrong in inflicting li^ht sentences upon 
these prisoners. It appears that they 
have understated their ages, but we do 
not think that they are so young as they 
try to ma' e out. They are all guilty of a 
violent crime and deserve a susbstantial 
term of imprisonment. Accordingly, 
while maintaining the conviction, we en- 
hance the sentence in the case of each^ of 
these four prisoners to one of rigorous im- 
prisonment for seven years. 

The appeal preferred by the convicts 
is dismissed. 

Appeal dismissed; 
z. K. Sentences enhanced. 


ALLAHABAD HIGH COURT. 

Criminal Appeae No. 152 op 1923. 

April 19, 1923. 

Present : — Mr. Justice Walsh and Mr. 

Justice Ryves. 

NANHU AND ANOTHER-- 

Appeeeants 

versus 

EMPEROR— respondent. 

Penal Code (Act XLV 0/1860), ss. 299, 
payas. 3 and 4 — Dha'^ura poisoning— - Bodily injury 
lihsiy to cause death'^Offcnce whether amounts 
fg vmMn 


Where a person administers dhaiwa poison 
to another, it is likely or at least probable that 
he intended to cause such bodily injury as was 
likely to cause death and, therefore, he is guilty of 
murder, [p. 362, col. i.] 

Emperor v. Gutali, 1 Ind. Cas. 765 j 
6 A. E. J. 129; 31 A. 148; 9 Cr. E. J- 3S3, Jeoni 
V. Emperor, 36 Ind. Cas. 473; 15 A. E. J. 13; 17 
Cr. E. J. 505; 39 A. r6i, referred to. 

Criminal appeal against an order of 
the Additional vSessions Judge, Bareilly, 
dated the 19th of January 1923. 

The Gov -rnment P.eader, for the Crown. 
JUDGMENT. — Nanhu and Bhagga were 
convicted by the learned Additional Sessions 
Judge of Bareilly under section 304 of the 
Indian Penal Code with reference to the 
death of one Tika and under section 328 
of the Indian Penal Code for administer- 
ing dhatura poison in the food served to 
Gopal and Raghbar. They were sentenced 
to seven years' rigorous imprisonment under 
each section, the sentences to run concur- 
rently. They appealed from jail and a 
learned Judge of this Court directed that 
notice should issue to the appellants to 
show cause why tJiey sliould not be convict- 
ed under section 302 of the Indian Penal 
Code for poisoning Tika, and why their 
sentences should not be enhanced or other 
suitable order passed. Notice has been 
served but no appearance had been made. 
Ti;e facts of the case admit of no dispute. 
On the 26th May 1922 these two accused, 
who are Kiirmis by caste, but who represent- 
ed themselves to be Banias, made friends 
with three young men Tika, Gopal and 
Raghbar, who were returning to service, 
at the Dhiramsala adjoining the Bareilly 
Junction. They got into conversation with 
them ; and in the evening they, proposed 
to cook dal and roti for them and did so. 
Shortly after partaking of this food all 
three became more or less insensible. Tika 
died eventually. Gopal and Raghbar were 
taken to Hospital and they ultimately re- 
covered afte. tieatment. The ca^ se of Tika's 
deat Was dhatura poisoning. The property 
which these persons had had been removed 
by the accused. Subsequently, the accused 
were arrested and property which had 
belonged to their victims was recovered 
from their possession. There can be no 
doubt of these facts. In our opinion j 
the charge should have been framed under 
section 302, Under section 299 of the 
Indian Fennl Cod«i which dehnes the offence 
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of culpable komicide, it is said whoever 
causes death by doing an act^ with the 
intention of causing death, or with the in- 
tention of causing such bodily injury as 
is likely to cause death, or with tlie know- 
ledge that he is likely by such act to 
cause death, commits the offence of 
culpable homicide/' And, having^ regard 
to the 3rd and 4th paragraph of section 300, 
such culpable homicide is murder. Now, 
there cannot be the slightest doubt that 
these two persons knew when they ad- 
ministered dhalura recklessly in the food 
they had prepared for these persons that 
it was likely, probable at least, to cause 
such bodily injury as was likely to cans* 
death. If authority is wanted for^ this 
proposition see ^Emperor * v. Gutali (i) 
and Jeoni v. Emperor (2). We do not, 
however, propose to order a fresh trial 
in this case under sectioxr 302. We con- 
tent ourselves with passing the miximum 
sentence under section 304, namely, trans- 
portation for life. If people deliberately 
and recklessly poison travellers with the 
intention of robbing them while they are 
iisensible under the effects of the drugs 
given to them and take advantage of the 
facilities provided by the Railway authori- 
ties for the comfort of passengers and 
cause death, they must take the conse- 
quences. We, therefore, enhance the sen- 
tence under section 3<>4 of Nanhu and 
Bhagga to transportation for life with efect 
from the date of their conviction. We 
retain the conviction and sentence under 
section 328. The terms of imprisonment 
will be concurrent. The appea 1 is dismissed. 

Appeal dismissed. 


(t) I Ind. Caa. 765; 6 A. I/. J. 129; 31 A. 148; 

0 Cr. L. J. 383. , T T 

(2) 36 Ind. Cas. 473; I 5 A. h. J. 13; 17 Cr. 
Iv. J. 505; 39 A. t6i. 


CASES, 


CALCUTTA HIGH COURT. 

Criminai, Revision No. 1134 c>f 1922. 
February 23, 1923. 

Present -Mx . Justice Newboiild and' 
Mr. Justice Suhrawardy. 
PRASANNA CHANDRA MAJUMDAR— 

PUilT ONER 
versus 

UPEND R A NATH SHAW - 
Opposite Pavty. 

Criminal Procedure Code {Act V of 1898), 
s. 422— Acquittal, setting aside of--- Appellate 
Court, power of. 

^ Accused was charged with offences under sec- 
tions 1 43 and 379 of the Penal Code. He was 
convicted under section 143 and acquitted of 
the offences under section 379. On appeal, the 
Sessions Judge upheld the conviction under sec- 
tion 143 and also passed an order setting aside 
the acquittal in respect of the offence under 
section 379: 

Held, that the Sessions Judge had no juris- 
diction to set aside the acquittal as this was not a 
case of altering conviction within the meaning 
of .section 425 of the Criminal Procedure Code. 

Crim'na] revision against an order of 
the Additional Sessions Judge, Pubna, 
dated the i8th September 1922, modifying 
that of the Deputy Magistrate, Bogra, 
dated the 3otli June 1917. 

Bubu BirBhusan Dutt, for the Petitioner. 
JUDSMEiW. — ^The petitioner in this 
case was convicted by the Deputy Magis- 
trate of Bogra under section 143, Indian 
Penal Code, and sentenced to pay a fine 
of Rs. 100. On appeal to th- Sessions 
Judge of Paha a lie upheld tl-e conviction 
and sentence and fnrtiier passed an order 
setting aside the order of a.cquittal of the 
offence under section 379 . Indian Penal 
Code, which had been passed by t]:e Trying 
Magistrate. The learned Sessions Judge 
had clearly no jurisdiction to set aside 
the acquittal J the petitioner when he 
upheld conviction under section 143, Indian 
Penal Code. It Was not a case of altering 
the conviction which was within his powers 
under section 423, Criminal Procedure Code. 
We accordingly make this Rule absolute 
and Set aside the order of the Sessions 
Judge so far as it sets aside the acquittal 
of the petitioner under section 379, Indian 
Penal Code, by the Trying Magistrate. 

2. K. J^emade absolute. 
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PATNA HIGH COURT. 

Criminai^ Revision No. 41 of 1923. 
March 23, 1923. 

Present- — Mr. Justice Kulwant Sahay. 

RAMBARAI RAI— Petitioner 
versus 

SAGTNA RAl and others — 
Opposite Party. 

Criminal Procedure Code ( Act V of 1898), s. 145, 
proceeding under — Decree of Civil Court, effect 
of. 

A Magistrate in deciding the question of pos-* 
session under section 145 of the Criminal Pro- 
cedure Code is not in every case bound by the 
previous order of a Civil or Criminal Court relat- 
ing to the possession of the subject-matter of 
the dispute and the weight to be attached to 
any such previous order depends upon the facts 
and circumstances of the particular case before 
him. [p. 364, col. I.] 

Shahabaj Mandal v. Bhajahari Nath, 75 Ind. Cas, 
75; 25 C. W. N, 743; 49 C. 177; (1922) A. T. R. (C.) 
364, Kulada Kinkar Roy v. Danesh Mir, 33 C. 33 C. 
ly. J. 271; 10 C. W. N. 2571 2 Cr. E. J. 670 (P. B.) 
Parmessar Singh v. Kailas Pati, 35 Ind. Cas. 8oij 
I P. L. J. 336; 17 Cr. L. J. 369; I P. h. W. 95; 
(1917) Pat. I, referred to. 

Where, however, there is a recent order of a 
Civil Court delivering possession to a particular 
party, that order ought to be respected and given 
effect to by a Magistrate acting under section 
145 of the Criminal Procedure Code, tmless 
and until there is something shown which might 
induce the Magistrate to hold that, subsequent 
to the delivery of possession, something had happen- 
ed which had the effect of dispovssessing the party 
to whom possession had been delivered by the 
Civil Court, [p. 364, col. i.] 

Messrs. G. C. Pal and S. Dayal, for the 
Petitioner. 

Messrs. S. M . Mullick and S. N. Bose, 
for the Opposite Party. 

JUDGMENT. — This is an application by 
the second party in a proceeding under sec- 
tion 145 of the Code of* Crimiuial Procedure. 
The dispute related to the possession of 
about ten plots of land lying in Mauzas 
Kudaria and Parasrampur. Babu Hit 
Narayan Singh of the first fxirty is the 
admitted landlord and one Otar Rai was 
the raiyat of these plots. At the time of the 
Survey the lands in dispute were found 
in the posses 3 ion of Ganpat Sao and 
other- mortgagees of Otar Rai. Ghnpat 
Sao assigned the mortgage to one Ganendra 
Prasad in August 1911, and Gane dr^a 
Prasad in his turn assigned one plot bearing 
plot Uo. 485 tP oue Ramtean Rai aud 
rpst to R,awtarai Raiof the, second jiatty., 


The landlord, Babu Hit Naray ah Singhi 
brought a suit for rent against Srikishen 
Rai, the heir of Otar R *i. He obtained 
a rent-decree, took out execution thereof ^ 
sold the holding and purchased it himself 
in March 1922. De ivery of possession 
was giyen to him by the Civil Court in April 
1922 and since then he claims to have 
been in possession. Babu Hit Narayan 
Singh had applied to annul the encumbrance 
against Hira Sao and others, the heirs of 
the original mortgagee, Ganpat Sao. The 
second party raised various objections in 
the Court below as regards the decree and 
sale being illegal inasmuch as Srikishc n Rai 
against whom the rent -decree was obtained 
was not the heir of Otar Rai ; and as regards 
Ganendra Prasad and the assignees from 
him not being parties to the proceeding 
for annulling the encumbrance ; they also 
stated that after the delivery of possession 
Ramkaran Rai, the assignee of plot No. 
485, had made an application to the Civil 
Court under O. XXI, r. loo of the Code 
of Civil Procedure and he was restored to 
possession by order of the Civil Couit of 
plot No. 485, and, therefore, in so far as 
Ramkaran Rai was concerned, he was 
in possession and he was entitled to retain 
possession of the said plot No. 485. 

The learned Deputy Magistrate carefully 
considered the c(ntentioi\s of the parties 
and he held that the objection as 
regards the validity or otherwise of 
the decree or the proceedings annul 
the encumbrance were matters beyond 
the scope of an enquiry in a proceeding 
under section 145 of the Criminal Procedure 
Code;^ and, in my opinion, he was right in 
the view taken by him. He gave ejBfect to 
the delivery of possession of the Civil Court 
and declared the first party to he in pos- 
session of the* plots other thin plot No. 
485 in respect whereof he made an otdet 
in favour of Ramkaran Rai. It has beei^ 
argued by the learned Vakh for the petition- 
ers that the learned Deputy Magistrate was 
wrong in giving effect to the delivery of 
possession without coming to an independ- 
ent finding upon the evidence adduced 
before him as regards the fact of actual 
possession. He argues that it is not always 
incumbent upon the Magistrate to give 
effect to a decree or a proceeding of a Civil 
Court relating to delivery of posseisioa 
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but that it was his duty to consider the 
evidence produced before hini in order to 
find as to which party was in actual pos- 
session on the date of the institution of 
the proceedings. He relies on ^ the cases 
oi Shahabaj Mandal v.Bhajahan Nath (i) 
Kulada Kinkar Roy v. Danesh Mir (2) and 
Parmessar Singh v. Kailaspati '3).^ Now, 
all that these cases lay down is, that 
Magistrate in deciding the question 
of possession under section 145 of 
the Code is not in every case bound 
by the previous order of a Civil Court 
or Criminal Court relating to the pos- 
session of the subject-matter of dispute 
and that the weight to be attached to any 
such previous order depends upon the facts 
and circumstances of the particular case 
before hiui. In my opinion, when there is 
a recent order of a Civil Court delivering 
possession to a particular party, 
that order ought ordinarily to be respected 
and given effect to by a Magistrate under 
section ^45 cf lire Code of Criminal Pro- 
cedure unless and until there was something 
shown which might induce the Magistiate 
to hold that, subsequent to the delivery^ of 
possession, something had happened which 
had the effect of dispossessing the party 
to whom possession had been delivered 
by the Civil Court. In the present case 
there is no such allegation. The learned 
Vakil argues that, as a matter of fact, there 
was no actual delivery of possession, but 
the finding of the Court is that there was 
actual delivery of possession. In this view 
of the case the learned Magistrate had 
full jurisdiction to make the order that he 

has made. * , , 

This application is, therefore, dismissed. 

2 1^^ A. ppUcation dismissed. 


h\ 75 Ind. Cas. 75; 25 C. W. N. 743? 49 C. 
177 ! (1922) A. I. (^•) 3 ^ 4 * 

^ 33 c. 33; 2 c; h. J. 27n 10 C. w. N. 2571 

2 Cr. L. !• 670 (P. B.). 

' 35 Ind. Cas. 8 oij i P. b. J. 33 ^; 17 Cr. 

b. J. 369; I b. W. 951 (1917) Pati i. 
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CALCUTTA HIGH COURT. 

CRiMiNAb Reference Nos. 150 and 
150 A OF 1922. 

December 8, 1922. 

Present: — Mr. Justice Newbould. 
and Mr. Justice Suhrawc.rdy. 

Sheikh SAMIR and others— Complainant 
versus 

BENI MADHAB GOPE and another— 
Accused. 

Procedure — Cross-cases — Trial by one Magit- 
irate. 

It is desirable that cross-cases arising out 
of the same occurrence should be tried by 
the same Magistrate, 

Critiiinal R.lcTcn.c ma\e b\ the Sessions 
Jti-lge, Dacca, dated the 28111 October 
1922. 

ORDER OP REFERENCE.— On 17th 

July last tliere was a dispute regarding 
some land between the two parties — the 
complainant and the accused party. Both 
parties alleged to be raiyats but one party 
claims a prior right to the others. On 
that very day Judistliir Gope of one party 
complained before the Magistrate and the 
Magistrate at once issued summons against 
Samir and others of the other party under 
sect on 147, Indian Penal Code. Then, on 
i8th July 1922, Samir lodged a counter- 
case which was sent to the Police for 
report and on 25! July 1922 on Police report 
Beni and Gayanath of Judisthir’s party 
were summjned under section 323. Indian 
Penal Code. Then it appears the two 
cases were made over to two different 
Magistrates for disposal. Up to date in 
Judisthir’s case all the prosecution witnesses 
seven in number, have been examined and 
charge has been framed against the accused 
under section 147, Indian Penal Code. 
In the other case up to date only one wit- 
ness for the prosecution has been ex 
amined. 

Both parties are agreed, in fact both 
parties have filed applications to the effect 
that the simultaneous trial of the two 
cases over one and the same occurrence 
is undesirable and unsatisfactory,^ and 
each party has claimed that the trial of 
the other party’s case should be deferred 
till the disposal of his case. 

The order recomended fur revision : — 
In my opinion the trial of Judis- 
thir'g case be proceeded with 
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and proceedings in Samiras case should be 
stayed till the disposal of Judisthir s case. 

Irregiilari'y ani illegality an i grounds for 
revision:-— It being admitted by both 
parties that simultaneous ^ trial of two 
cases by two different Magistrates is un- 
satisfactory and undesirble, I need not 
expatiate on the point. The ruling in 
B.iohu V, Sia Ram (i) clearly and very fully 
points out thi irregularity, amounting to 
illegality, of such a course. Now the point 
is, which case should be proceeded with 
I nd which should wait. In this matter 
I have given preference to Judisthir’s case 
for the following reasons: — > 

1. Judisthir 's complaint is prior to 
that of Samir’s in time. 

2. In Judisthir’s case already the prose- 
cution case is closed and charge has been 
framed, whereas practically very little 
has been done in Samir’s case. 

No explination has been submitted by 
the lower Court. 

B ibu Ramgati Sarkar, for the Accused. 

JUDfjMBNT. — On the facts stated in 
the letter of reference, we think it desirable 
that both the cases should be tried by 
onc Magistrate, and the learned Sessions 
Judge’s suggestion as to the order of trial 
accepted. We accordingly transfer the 
case in which Sheikh Samir is the com- 
plainant and Beni Madhab Gope and an- 
other accused from the file of Babu J. C,, 
Mazumdar, Deputy Magistrate of Manik- 
gunge, tothe file of Babu J. Chakra verty, 
Sub-D.iputy Magistrate of Manikgunge, 
and we also direct that the trial of the 
case in which Judisthir Gope is the com- 
plainant and Samir Sheikh and others 
accused b' proceeded with and the pro- 
ceedings in the case in which Sheikh Samir 
is the complainant be stayed until the 
disposal of the other case. 

z. K. Reference accepted. 


i^C. a'iSi 7 Ind.Bec. (n. s.) 237. 
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LAHORE HIGH COURT. 

Criminai, Appbai, No. 454 of 1922. 

September 20, 1922. 

Present: — Mr. Justice Broadway and Mr. 

Justice Martineau. 

SHBR MUHAMMAD—Convict— 
Appki,i<ant 
versus 

EMPERGR — Respondent. 

Criminal Procedure Code {ActV of 1898), s; 
337 — ‘ Inquiry”, meaning of — Pardon tendered 
during investigation, validity of. 

The word "inquiry" in section 337 of the Cri- 
minal Procedure Code is meant to include every- 
thing done in a case by a Magistrate, whether the 
case has been challaned or not. [p, 366, col. i.] 

When a case has been reported to a Magistrate 
by the Police, and he is asked to tender a pardon 
and does so, there is an "inquiry” within the 
meaning section 337 of the Criminal Procedure 
Code, and the tender of pardon is perfectly 
valid, [p. 366, col. I.] 

Bhallu Singh X. Queen- Empress, 3 P. R. 1897 
Cr., followed. 

Motilal Hiralal v. Emperor, 64 Ind. Cas. 401 
23 Bom. E. R. 884; 46 B. 6i{ 22 Cr. E. J. 7281 
(1922) A. I. R. (B.) 138, dissented from. 

Appeal from an order of the Sessions 
Judge, Eyallpur, dated the 27th April 
1922. 

Messrs. Mukand Lai Puri and Badri 
Nath Kapur, for the Appellant. 

Mr. D. C, Rain, Assistant Legal Re- 
membrancer, for the Respondent. 

JUDGMENT.— On the night of the 1st 
January 1922 a dacoity was committed by 
six men at the shop of Kirpa Ram in Chak 
No. 562 G. B., in the Eyallpur District. Two 
of the dacoits had pistols, which they fir- d 
and a number of villagers collected on hear- 
ing shots and were encouraged by Khaire 
Khan, lambardar, IP. W. No. 12) to attack 
the dacoits. A fight took place in which one 
of the villagers, named Allah Rakha and one 
of the dacoits named Usman were mortally 
wounded and another dacoit, who is the 
appellant Abdul Kader, was captured 
together with a revolver with which he 
was armed. The other four dacoits 
escaped. The three appellants, Sher 
Muhammad, Sultan and Abdul Kadir, 
were sent up for trial and have been sen- 
tenced to transportation for life for an 
offence under section 396, Indian Penal 
Code. Their Appeals Nos. 454, 455 add 
481 may be disposed of by one judgffient^ 
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Suleiiian (P. W. No. ii) to whom a pardon 
was tendered by Sardar Hakam Siimli, 
Magistrate First Class, tinder the authority 
of the District Magistrate, has given a 
full account of the docoity in which he 
says that he, the three appellants, the 
deceased, Usman, and one other man 
were concerned. It has been contended 
that the pardon was not legally tendered 
to Suleman under section 337, Criminal 
Procedur Code, because at the time when 
it was tendered the offence was not under 
inquiry by the Magistrate but was only 
under investigation by the Police, and that, 
therefore, the approver’s evidence is inad- 
missible. A ruling of the Bombay High 
Court published in 64 Ind. Cas. 40 
[MviUalHiralalY, Emperof fi)] is lelied on 
in support of this contention . It appears to 
us that in that case a too narrow con- 
struction has been placed on the word 
‘ inquiry'* in section 337. In Bhallu Singh 
V. Queen ’Empress (2) it was held by a 
Division Bench that when a case has been 
reported to a Magistrate by the Police, 
and he is asked to tender a pardon, and does 
so, there is an inquiry within the m.aning 
of Section 337, Criminal Procedure Code, 
and that the word “inquiry” is meant to 
include everything done in a case by a 
Magistrate, whether the case has been 
9 hakaned or not. We agree with that 
view of the 1? w and hold that the approver's 
evidence is admissible. 

About the guilt of Abdul Kadir there 
can be no question for he was captured 
on the spot with a revolver and cartridges 
in his possession as is perfectly clear from 
the evidence. He says that he had gone 
to Chuk No. 562 to beg, and slept at night in 
the mosque, and that sotue men came and 
beat him and made up a false case. That 
story needs no comment. 

Against Sultan, who lives at Chak No. 587, 
where the approver also lives, the prin- 
cipal evidence corroborating the state- 
ment of the approver is that of Hakim 
(P. W. No. 23), who is a brother of the de- 
ceased dacoit, Usman, and lives at Chak No. 
568. Hakim says that he and his brother 


(i) 6^4 Ind. Cm. 40; -23 Bom. h- H. 884; 46 B, 
•iiaaCr. E. J. 728j .{i922) A. I. R. (B). 138. 

iz\ I f .-R. Cr. 


were having their evening meal when 
Abdul Kadir came and called out to 
Usman, upon which Usman went out and 
the witness followed and found Abdul Kadir, 
Sultan and Suleman, all of whomiie knew 
before, standing in the lane in front of the 
house. Usman went with those men, 
saying that he would be back soon, but 
he did not return , and in the morning, 
Hakim went to make inquiries about him 
and on his asking Suleman where they 
had taken his brother the previous night 
Suleman told him that they had gone to 
Chak No. 502 on a thieving expedition and 
that some men had been caught. On this 
Hakim told his kamin Raushan to go to 
that Chak and enquire. Raushan Went 
there and brought back word that Usmi n 
had been killed. When the thanedar came 
to Chak No. 568 H kim gave him all this 
information. 

Raushan (P. W. No. 18) corroborates 
Hakim as to the enquiry made from 
Suleman and Sulemen*s reply and says 
that he went and ascertained that Usman 
had been killed and brought the informa- 
tion to Hakim. 

Theie are also the statements of some 
witnesses as to their indentifiying Sultan 
as one of the dacoits. The learned Sessions 
Judge does not rely on their evidence, 
but even if it be excluded, the evidence 
of Hakim, which there is not the sKghtest 
reason for disbelieving, is sufficient to corro- 
borate the approver’s testimony as 

against Sultan. In fact Hakim’s statement 
alone, even without that of the 

approver is, in our opinion, sufficient 
proof of Sultan*s participation in the 

dacoity, taking into consideration that 

Abdul Kadir and Usman, who went with 
Sultan on the night in question, took part 
in it. There is nothing whatever to support 
Sultan’s assertion as to a false case having 
been made up against him by Hakim Khan. 

With regard to Sher Muhammad, Ahmad 
Khan (P.W. No. 16) proves the close associa- 
tion existing between that appellant and 
Abdul Kadir who both lived at Chak No. 
568, and^ he says that they left the Chak 
together in Poh last and came back after ten 
or twelve days, and that the dacoity occur- 
red four or five days after their return. 
The evidence of P* W. No- 9 and 10 showi 
that Sher Muhammad and Abdul Kadll 
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had been to Mian wall and that they return- 
ed together on the 27tli December. It 
was in Conse(iuence of a statement made 
by Abdul Kadir that the Sub-Inspector 
went to Chak No. 568 and, questioned 
Sher Muhammad, who then gave the 
information that Sultan, Suleman and 
Usman knew about the dacoity, and it 
was this which led the Sub-Inspector to 
question Usman's brother Hakim, from 
whom the further information, already 
mentioned, was obtained. In addition to 
these facts we have the evidence of 
Kahire Khan, lambardar, who as soon ^as 
he saw Sher Muhammad on his being 
brought to Chak No. 562, told the Sub- 
Inspector that he was one of the da^oits. 
Slier Muhammad has produced no wit- 
nesses and we are satisfied on the evi- 
dence tJiat he took part in the da oity. 
All the three appellants have been rightly 
convicted and we dismiss their appeals. 
z, k. Appeals dismissed. 


CALCUTTA HIGH COURT. 

Criminai, Reference No. 164 of 1922* 
December 11, 1922. 

Mr. Justice Cuming and 
Mr. Justice B, Ghose. 

HAMID ALI— Complainant 
versus 

SRTKISSEN GOSS AIN and an Other- 
Accused. 

Criminal Procedure Code (Act V oj 1898), 
5. 342 — Estamination of accused at conclusion of 
prosecution evidence, absence of, effect of*-^ Illegality 
—Re- trial. 

A Trial Magistrate took down the statement 
of the accused after recording the evidence of 
softie of the prosecution witnesses. The evidence 
of several prosecution witnesse*? was recorded 
thereafter and a charge was framed but no further 
examination of the accused took place: 

Held, that the failure to comply with the pro- 
visions of section 342 of the Criminal Procedure 
Code had vitiated the trial, and that the trial 
must be resumed from the point where the Court 
examined the accu.sed. [p. 368, col. i.] 

Where the terms of the Criminal Procedure 
Code arc clear there is no extuse for a. deliberate 
disregafd of them. £p. 


CASHS, 3^ 

Criminal reference made by the Ad- 
ditional District and Sessions Judge, 
Sylbet, dated the 25th November 1922, for 
revision of a ^ order of the Extra Assistant 
Commissioi er, Karimganj, dated the 30th 
August 1922. 

ORDER OF REFERENCE.~Ou the 

evening of 7th Baisakh last, while com- 
plainant Hamid Ali was passing by the 
Local Board road by the front of Chatra- 
(Ihari's house, he was called there. He 
refused. The accused Srikrishna and 
Ganesh Sonar with two others thereupon 
came up and seized .and carried him to 
Chatradhari's house by force where be 
was horse- whipped and kicked by Chatra- 
dhari causing ii. juries. Complainant w^as, 
under Chatradhari 's order, tied in the 
waist with a rope and kept confined in 
his bungalow for the whole night. On 
the following day at noon he was 
released by Udoy Chand Sarpamh, and 
with Arif, Chaukidar , he went to Pathar- 
kandi Police Station and lodged Ezahar, 
The Police after enquiry, submitted charge 
sheet and the petitioners with two others 
were convicted for offence under section 
342, Indian Penal Code, and each sentenced 
to pay a fine of Rs. 40 in default one month's 
rigorous imprisonment. 

Order reomm ended for revision.— 
The order of xMaulvi MohamiraJ Chaudhuri, 
Extra Assistant Commissioner of Karfm- 
ganj, dated the 30th i^iugiist 1922, 
convicting the petitioners under section 
342, Indian Penal Code, and sentencing 
them each to pay a fine of Rs. 40 in 
default one mouth's rigorous imprisonment. 

In what particular portion of that order 
the Court making the rcjcrence considers 
an error on a point of law io exist ? The 
whole of it. 

The ground upon which, in the opinion of 
such Court, the order should be reversed. 
The conviction and sentence by the Trial 
Court has become vitiated and liable to 
be set aside inasmuch as requirements 
of Section 342i Criminal Procedure Code, 
have not been complied with. The Trial 
Court, after recording the depositions of 
P. W. Nos. I and 2, recorded the statements 
of the accused persons on 12th July 
1922 . P. W . Nos .3,4,5 and 6 were examined, 
on the 7th July 1922 and charge framed 
on that date; bi t aince then no f^rHiti 
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statements of the accused persons were 
X ecorded. It has been repeatedly nded 
by the Hon'ble Judges ot the High 
Courts that this omission is an irregu’arit / 
which cannot be cured by section 537 
of the. Code of Criminal Procedure. It is 
contrary to the provisions of section 3^2, 
Criminal Procedure Code., and, according 
to the recent ridirg of the Calcutta High 
Court ill Revision Ca':e No. 5^-9 of 19 2 
(Sylhet), it has been clear y laid 
down by the Hordble Mr. Justice 'W aim'll £3 
and Just, e Ghosh. 011 the 3rst of August 
last, that all the proceeciings after the state- 
ments of the acaised persons had been 
recorded were v.t a ted ui law and the 
case came on remand to betaken u]) aft -r 
th ' ex.i rnitiit:oii*iu clrel of th J-e 'Mt - 
nesses have been over [The cases of Milaryt 
Singh V. Emp-ror (i) a d Tilak Gope \\ 
Bhay i Ram (2) are also to the po nt.'J 
The provisions of section 342, Criminal 
procedure Code, re maudatory. The 
' explanation of the Trial Court that “the 

accused when examined made a 

definite statement ’’ cannot alter the plain 
words of the law: \JyMsh Chandia v. 
Emperor (3) and Queen v. Issur Raul 
(4)]. This is an error in law which pre 
udiced tae accused persons in the trial. I, 

* therefore, consider that the conviction and 
' sentences of the petitioners carrot stand 
and should be set aside. 

' JUDGMENT.— We lia\c no alternative 
but to .cceptthis reference in view of the 
recent rulings oi this Court. 

The finding and sentence must, therefore, 
be set aside and the trial resumed from 
the point where the Court examined the 
accused persons after the examination 
of the prosecution witness s concluded. We 
would impress on the learned Magistrate 
the necessity for a strict observation of 
the provision of the Code of Criminal Pro- 
cedure and whert the terms of the Code 
ate perfectly clear there is no excuse what- 
ever for a deliberate disregard of them, 
z, K. Reference accepted. 

(i) 63 Ind. Cas. 825; 2 P. b. T. 520; (1922) 
P^t 75 22 Cri b. J. 697J 6P. b- J. 0.\4i (1922) 
A. I. R. (Pat.) 158- 

{2) 62 Ind. Cas. 870; 22 Cr. b. J. 598. 

(3) 4 Ind. Cas. 416; 36 C. 955; r4C. W N. 
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CRiMlNAb APPEAb Iso. 292 OF 1 922 . 

May 19, 1922. 

Present: — .Sir Shadi bal, Kb., Chief Justice. 

FATIU ahas BADRA—ConVict— 

APPEbbANT 

versus 

EMPEROR— Respondent. 

Enhanced punishment — Penal Code {Act XLV 

of i860), ss. 369, 41 1 Conviction under s. 399, 

whether may be considered in awarding enhanced 
punishment under s. 411. 

Where an accused person is convicted under 
section 41 1 of the Penal Code the fact that he 
was previously convicted under section 369 of the 
same Code cannot be taken into consideretion in 
awarding enhanced punishment, as the latter is 
not punishment under Chapter XII or Chapter 
XVII of the Code. 

Criminal appeal from an ordei of the 
Magistrate, with section 30 poweis, Jullun- 
dur, dated the 24th Pebiuary 1922. 

JUDGMENT. — -It is commoa ground that 
a large number of clothes, veSvSels, and 
other articles were lecoveied jrom the 
house of the prisoj^er Eattu, and the only 
question is, whether they have been proved 
to be stolcxi property. Kow, sevei al wit^ 
nesscs lor the piosecntion have identified 
these articles as their property, and they 
state that they were sb'lea from them 
sometime before the date of the recovery. 
The prisoner, on the other hand, claims 
them as his own property, but he has 
produced no evidence whatsoever in 
support of his claim. 

In view of Ihe evidence produced by the 
prosecution, I am of opinion, that the pri- 
soner J as been rightly convicted under sec- 
tion 41 1, Indian Penal Code, but I consider 
that the Trial Magi.strate was not justified 
in relying ^ pon the previous conviction of 
the prisoner under .secrion 369, Indian 
Penal Code, because it is not an offence, 
pubnish able under Chapter XII or Chapter 
XVII of the Indian Penal Code. Three 
other convictions under Chapter XVII, 
Indian Penal Code, have, however, been 
proved, and in view of these convictions, I 
do not think that the sentence of five years* 
rigorous imprisonment is exces.sive. The 
appeal is, therefore, dismissed, 
w. c. A. Appeal dismissed » 
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Apprai. against Order No. 149 of 1922. 
Mart'll 15, 1923. 

Present: — ^Justice Francis Oldfield, 

Kt., and Mr. Justice Devadoss. 
PAMIDIMARRI GNAMMA and another 

— PETITIONERS — ^ApPEEEANTS 

versus 

KETTIREDDI KRISHNA REDDI and 
OTHERS — Counter-Petitioners — 
Respondents. 

Civil Procedure Code {Act V 0/1908), O. XXI, 
54. 90 ^Execution sale — Inquiry into validity oj 
Proclamafion before sale — Subsequent application to 
set aside sale — Res judicata — Enfranchisedshtotri^m 
land whether land paying revenue to Government — 
*' Revenue,*' meaning of. 

The Code of Civil Procedure does not provide 
for any inquiry into the validity of the publication 
of a sale until aiter the sale has been held. If 
the Court does hold such an inquiry it must be 
regarded as having done <<0 for its own satis 
faction, [p. 370, col. r.J 

Where an inquiry is not prescribed by law but 
is undertaken by the Court only to decide on a 
coUateral matter there is no security for the Court'.s 
application of the .standard of proof appropriate 
to a judicial proceeding or for its having acted 
judicially and for its decision being a judgment, 
[p. 370, col. 2.] 

Sivagami Achi Subrahmania Ayyar, 27 M. 
259; 14 M. E. J. 57 (F. B.), referred to. 

The policy of the law is to postpone the con- 
sideration of the objections to the publication and 
conduct of a sale until after it has been held, 
when the essential issue whether loss has been 
caused can also be tried, [p. 370, col. 2.] 

Where, after a proclamation of sale, an applica- 
tion was made by the judgment -debtor to post- 
pone the sale and the Court, while allowing the 
sale to proceed, held an inquiry and found that 
the publication of the sale proclamation was 
proper: 

Held, that the order was not a sufficient answer 
to, nor did it operate as res judicata in, a later 
application under O. XXI, r. 90 of the Civil Pro- 
cedure Code to set aside the Court sale on the 
ground of fraud and materi-il irregularity in 
publishing and conducting the sale. 

A shroiriem village pajdug quit-rent^ or jodi 
to Government is land paying ‘‘revenue” to Gov- 
einmeut within the meaning of O. XXT, r. 54 of 
the Civil Procedun Code, and where such a village 
is brought to sale in Court auction, notice of sale 
ought to be affixed in the Collector’s Office under 
O. XXI, r. 54, read with r. 67, of the Code. [p. 371, 
col. lip. 37.^, col. I.] 

Per Oldfield, J. — In construing the words of a 
Statute, recourse to other Statutes ih not legitimate 
when they are not m poet ntaferta with the Statute 
im^r interpretation and it i& unnecessary ^ "when 
the prtfwa /acii? interpretation of the words is con* 
iistent "^th the circumstances and object of the 
ffOTtolon^ Jp. 374 * 

*4 


o. O. XXI of the Civil Procedure Code is used 
in its ordinary and natural sense as meaning the 
share of the produce ot the land which the Govern- 
ment experts to get, {p. 374, col. i.J 

Appeal against an order of thel District 
Court, Nellore, dated the 28tli January 1922, 
in B. A. No. 123 of 1921 (in O. S’ 
No. 58 of 1917 of the Sub-Court, Nellore, 
B. P. No. 12 of 1920). 

Messrs. M, Patanjali Sastry and^^. Sun- 
day am Aiyar. for the Appellants. 

Messrs. A. Krishnaswamy Aiyar and 
B. Sommayya, for the Respondents. 

JUDGMENT. 

Oldfield, J. — This is an appeal by the 
petitioners, judgment -debtors, against 
an order dismissing their petition under 
O. XXI, r. 90, Civil Procedure Code. 

The majority of the grounds, on which 
the publication and conduct of the sale 
were impugned, were rightly held unsus- 
tainable by the lower Court because they 
either had been or might have been taken 
in the proceedings for framing procla- 
mation, of which the petitioners had notice, 
and, so far as they were taken, were either 
not established or were not material. We, 
therefore, can confine ourselves to two 
points, (i) the lower Court's failure to 
enquire into the allegation that the sale 
was not proclaimed in the villa^, (2) its 
conclusion, adopted from a previous order, 
that no publication at the Collector s Office 
was required, because the property was not 
raiycitwari land. 

That previous order ;s in fact material 
on both points, because as regards 
publicat on in the village also the con- 
clusion hi it was adopted, no further en* 
quiry being held. It was passed on a pre- 
vious ^tition by the present petitioners. 
Execution Application No. 71 dated 2nd 
April 1921 in wixich publication in two news- 
papers was asked for and also a postponement 
of the sale until 9th July 1921, apparently 
after the vacation. The sale had be^ 
fixed for 4th April 1921 and the petitioners 
object to gain time was sufficiently clear ^ 
In spite, however, of the decree-holder's 
oppos tion, referrred to in the di^y in the 
record, to a postponement and his presum- 
able readiness to support the sale in caa$ 
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of proceedings under O. XXI, r. go, the 
lower Court took the exceptional course 
of allowing the sale to continue, but at the 
same time holding an enquiry into the 
validity of the proclamations, concluding 
the sale only when that enquiry had end- 
ed in the decree -holder’s favour. That 
enquiry included the taking of evidence 
as to the publication in the village, which 
had been deniea in the affidavit accompany- 
ing the petition ; and the decision that 
the proclamation was duly published has 
been adopted in the order before us. 

One ground, on which thi^ adoption has 
been supported, is that the lower Court 
merely utilized the evidence already taken, 
as though the previous proceeding during 
the sale had not been completed and based 
its present finding on it. But that does 
not correspond with the facts, that the 
previous proceeding was completed by 
the refusal to adjourn the sale and that 
the lower Court does not now profess to 
have applied its mind to the evidence 
or to have done more than adopt the pre- 
vious decision. 

It is then necessary to consider whether, 
as is further argued, that previous decision 
concludes the parties as res judicata. Cer- 
tainly, the evidence for and against 
publication was taken fully and the order 
of 7th May 1921 refusing adjournment, or 
postponement, discussed fully ; and, cer- 
ta nly, the judgment-debtor had invited the 
Court to decide and the decree -holders 
acquiesced in its deciding the question, 
the latter producing their evidence? It 
may, moreover, be said that if there had 
been no proper publication, the sale would 
clearly have been ineffective, since on appli- 
cation it would have had to be set aside. 
But those considerations do not entail 
that the Court had jurisdiction to reach, 
or the judgment-debtors the right to ask 
it to reach, a conclusion on the point 
at that stage, or that in doing so it acted 
otherwise than officiously. The Code does 
not prov.de for any enquiry into the validity 
of' tne publication of proclamation until 
after the sale has been held. It the Court 
bolds one, it must regarded as doing so 
lot its own satisfaction. Whether, in case 
it is not satisfied thst there has been proper 
publication, it would be entitled to refuse 
to proceed and to call upon the decree- 


hclaer to pay for a fresh publication, in 
spite of his readiness to take the risk of 
failure in proceedings under O. XXI, 
r. 90, need not in the present case be con- 
sidered. What is material is that, when 
the enquiry is not prescribed by law, but 
is, as here, undertaken only to decide 
on the necessity for a postponement there 
can be no security for the Court s applica- 
tion of the standard of proof appropriate 
to a judicial proceeding, or, shortly, for its 
having acted judicially and for its decision 
being a judgment. There is naturally no 
authority applicable to an exceptional 
incident of this description . But it is mat rial 
that in Sivagami Achi v. Subrahmania 
Ayyar (i) the policy of this part of the 
law' was regarded as being to avoid the 
difficulties and delays, which even now occur 
in obtaijJug the execution of decrees 
and to postpone consideration of objections 
to the publication and conduct of sales, 
until after they have been held, when the 
essential issue whether loss has been caused 
can also be tried. In the circumstances, 
it is not possible to hold that the proper 
publication of the sale proclamation was 
res judicata or that the lower Court was jus- 
tified in refusing to take evidence and 
adjudicate on it. 

The lower Court further did not take evi- 
dence as to the publication at the Collector s 
Cffi:e because it adopted the previous conclu- 
sion that such pubhcati on was re quisite under 
O. XXI, r. 67, read with 1 . 54 (2), only in 
the case of ?«^y<^/ie>flWland andnot inthe case 
of eiAfranchised shroiriem \illages, such 
as are in question according to petitioner’s 
affidavit dated 2nd April 1921 and the sale 
proclamation and the admission made before 
us. For this construction of r. 54 (2) 

we have been shown no authority and in 
ordinary patience, the quit rent payable 
to the Government wotdd be as clearly 
revenue as any other money payable to 
it for use in the ord nary t ourse of adminis- 
tration. Revenue, however, h .s not beeii, 
so far as we have been shown, defined, except 
in section i, Madras Act VI of 1867. True, 
according to that pro vis on, revenue means: 
“ Assessment, quit-rent, ground rent or 
other charge upon the land payable tp 
Government ' and in the Revenue Re- 


(ij ar M. %m *4 If. J, u (Ft B.), 
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covery Act (II of 1864) the machineiy 
for the collection of revenue is, by sections 
I and 3, explicitly applied to shrotriem- 
ffars. The argument on the other side 
is, however, that a distinction, is recognised 
in other r tatutes, for instance, by the re- 
ference to “ Lakhiraj lands an 1 all other 
lands paying favourable quit-rents ” in 
sect on 4 Regulation XXV of 1802 and in 
the reference to “ land charged with any 
jSxed pa5uuent in lieu of revenue in 
section 7 (\') (’)of the Court-Fees Act^ 
(VII of 1870) between revenue and such 
payments as a snrol' iemdar has to make 
and that this distinctioJi should be applied 
before the shrotriem villages in the pro- 
clamation before us ate treated as lai,d 
payiiAg revenue to Government. But as 
regards the Regulation it is material that 
“lands paying faveurabe quit rents “ 
are one of a number cd "articles of revenue** 
enumerated in the section and that it is 
not clear, the result for the purpose of Coitrt- 
iee being the same, whether sJirotr ent 
lands would not fall under the description 
in sect on 7 ( J [e) of the Court Fees Act 
as “ land partially exempt from the pay- 
ment of the revenue.*’ In any case, 
the foregoing reference to the two Madras 
Acts shows that no decisive result can be 
reached by recourse to other - tatutes. 
The real answer to the decree -holder, more- 
over, is that recourse to other Statutes 
is not legitimate when, like those here 
relied on, they are not in pari materia with 
the Statute under interpretat on and that 
it is unnecessary, when, as in this case, 
the prima interpretation of the word 
used is consistent with the circumstances 
and the object of the provision. For it 
is easy to understand the division of 
land in private ownership under two heads 
that for which directly or indirectly pay- 
ments are made to Government and that 
for which there are none, land available for 
cultivation falling under the first and land 
nut so available, for instance, lo^ sesitis 
backyards, and other urban or village sites 
under the other; and it is easy to under- 
stand the necessity for advertisement of 
the sale of the former at the public office 
eonoerned with two important incidents 
of oTOership, the liability and the right 
tio recognition of liability for public dues, 
the lower Court's conclusion that publi- 


cation at the Collector’s Office VI as unneces- 
sary cannot, in these circumstances, be sus" 
tained. 

The result is that the appeal must be 
allowed, the lower Court's decision being 
set aside and the petition remanded for 
re-hearing after enquiry on the issues 
(i) whether the proclamation was pub - 
lished in the village, (2) whether it was 
affixed in the Collector’s Office, (3) whether, 
if the finding on either or both of these 
points is in the negative, the applicant 
in coJtsequeiice sustained substantial loss. 
Costs to date here and in the lower Court 
wll be costs in the cause and be provided 
for in the order to be passed. 

Devadoss, J. — This appeal is against the 
order of the District Judge of Nellcre de 
clinii.g to set aside an auction sale held 
on 7tli May 1921. The letitioners are the 
2ud and 3rd defendants, and respondents 
Nos. I to 4 are the plaintiffs, in Original 
Suit No. 5'< of 1917. The 6th respondent 
is the auction -purchaser. The plaintifEs 
obtained a mortgage -decree against the 
first defendant (the husband of the 2nd 
defendant) and the 3rd defendant, her soi:. 
The properties were brought to sale and 
were purchased for a sum, which the peti- 
tioners allege to be considerably below 
the value of the* properties. They applied 
to have the sale set aside on the ground of 
irregularity and fraud on the part of the 
plaintiffs and the auction -purchaser. The 
learned District Judge declined to take e\ i- 
dence as regards the irregularities complain- 
ed of as, in his opinion, they had already 
been found against the petitioners in a 
previous enquiry and held that there were 
no grounds for setting aside the sale. 

In t •iis appeal several contentions were 
put forward. The first is that the amount 
of income derived from the properties was 
not mentioned in the sale proclamafioii 
and that no particulars were giyen fof 
ascertcuJng the value of the propertipf. 
The petitioners were served with notices 
to be present at the time when the sale 
proclamation was settled and they did not 
chose to be present. They cannot, there- 
fore , reason bly complain that a certain piece 
of information , which, according to 
would have give i data to the pur?:hiafir 
as regafds the vathe, baye been oilitMbi 
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Thete is nothing, therefore, in this conteii- 
' tion. 

It is next urged that the pro|:erties were 
grossly undervdued in the sale proclama- 
tion. It is in evidence that the tw^o prop- 
erties were valued at Rs. 7,000 each and 
there is no reliable evidence to show that 
the value of the propeties was anything more 
than that mentioned in the sale proclama- 
tion. As a matter of fact, we find that 
the upset price had to be reduced as there 
were no bidders to bid up to the amount 
mentioned in the sale proclamation. This 
objection also fails. 

The contention that there was a combi- 
nation among the bidders and that they 
conspired not to raise the bid is not seriously 
pressed. It is not illegal for a number of 
intending bidaers to arraiice among them- 
selves not to bid above a certain figure. 
The other allegations in the petit on are 
not seriously pressed. 

The contention that needs consdieratiou 
is, was the learned Judge justified in 
refusing to take evidence as regards the 
allegations made in the petition? In his judg- 
ment, in paragraph 5, he says : “Paragraph 
4 refers to four crcumstances in connec- 
ton with the publication of the proclama- 
tion. 1, 2 and 3 were dealt Adthin the order 
of the Court on the previous petition 
8ud were found against the petitioners,” 
and in paragraph 8, he observes Por the 
foregoing reasons I am of opinion that it 
Is unnecessary to take evidence for dispos- 
ing of the petition. “ The enquiry re- 
ferred to was held by the District Judge on 
a petition presented by the present peti- 
tioners on 2 nd April 1921 in which they 
prayed for orders ” (i) for publishing the 
proclamation in the case duly in the A ndhra 
Patfika and the Hindu papers, (2) for stop- 
ping the sale in this case till 9th July 1921, 
and (3) with such other reliefs as the Ccurt 
may deem fit according to circumstances. 
The sale was advertised to be held on 4th 
April 1921. The pelition was opposed 
by the plaintiffs and the learned Judge 
passed the following order on i6th April 
1921: The sale will continue from day 

to day till 30th April. Petitioner to pay 
Mia. His witnesses must be ready that day. 
Adjoorned to 30th April for evidence. ” 
The petitoners stated in paragraph 9 of 

aiffidRTit filed in support ol the petition 


that, “ the proclamation was not published 
by tom-tom beat of the drum even in the 
two villages. Therefore, the proclamation 
is not proper and maintainable. ” Evi- 
dence was taken on both s des and ^he 
Judges passed an order on the 7th May 
1921 that, “There are no grounds, therefore, 
to suppose that there was no proper pro- 
clamation with regard to the allegation 
that notice was not aflixed in the Collector's 
Office, he remarked, “ the properties being 
shntriem lands, it was not necessary to 
affix a copy of the notice of sale in the 
Collector s Office " and he concluded 
his order by sa ing, “I see no grounds 
to hold that there has been no proper pub- 
lication of the sale. I, therefore, dismnss 
the p-'tition with costs. " 

It is contended on behalf of the respond- 
ent that that order is binding on the part'es 
and that it was not, therefore, necessary 
for the Judge to enquire again into that 
matter after the sale had been held. This 
application is made under O. XXI. r, 
90. That rule can only apply to cases 
where there has been a sale and where the 
petitioners seek to set aside the sale. No 
doubt the Executing Court has power to 
satisfy itself whether a proclamation of sale 
was duly published or not, when an allega- 
tion is made by a party that it was not 
duly published. It is urged that, inas- 
much as the petitioners invited tie learned 
Judge to hold an enquiry they are bound 
by the result of that enquiry whether the 
learned Judge had power or not to hold 
such an enquiry. The question is, whe- 
ther the parties are bound by the result of 
ail enquiry which could not be held before 
the sa’e. The mere fact that the peti- 
tioners adduced evidence or consented to 
the enquiry and even asked the Judge 
to hold an enquiry would not be a sufficient 
compliance wnth the provisions of r. 90 
of O. XXI, whereby a party has got a 
right to go before the Executing Ceuit 
and ask that Court to hold an e quiiy and 
set aside a sale on the ground of material 
irregularity or fraud in publishing or con- 
ducting it. No authority is shown for the 
contention that the finding of the leatned 
Judge is either tes judicata between the 
parties or that that decision is a sufficient 
answer to an application under t. 90. In 
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this case the petition was mainly intended 
to get a sale adjourned and to have the 
proclamation of sale published iti some of 
the well-known papers, so that well-to-do 
people, or people who wanted to invest 
in land, might bid at the sale. There 
is no prayer in the petition of 2nd April 
1921 for an enquiry as regards the irreg- 
ularity or the absence of publication by 
beat of tom-tom in the village. It cannot 
be contended that, by making an applica- 
tion for adjournment of a sale ^ and by 
Consenting to have evidence adduced as 
regards one of the allegations in the peti- 
tion, the petitioners either abandoned their 
right to have the sale set aside mider r. 90 
of O. XXI, Civil Procedure Code, or under 
any other provision of law open to them. 
The object with which the learned Judge 
held the enquiry on the petition of Apr 1 
1^.21 was only for the purpose of satisfying 
himself as regards the truth or otherwise 
of the allegat ons made in that petition 
in order to cons der whether the sale should 
be adjourned or not. In these circumstances, 
the lower Court erred in not taking evidence 
and disposing of ths petition on the merits. 

In this connection, it is necessary to no- 
tice the content on that it is not necessary 
to afiSix the notice of sale in the Collector's 
Office. It is difficult to say with what 
materials the learned Judge had 
for saying in his order of the 7th May 
1921, that the properties being sh^otriem 
lands, it was not necessary to affix a copy 
of the not ce of sale in the Collector s Office. 
Under O. XXI r. 54 “a copy of the 
order shall be afiixedon a conspicuous part 
of the property and then upon a conspicu- 
ous part of the Court-house and also, 
where the property is a land pa3H[ng revenue 
to Government in the Office of the Collector 
of the District in which the land is situate." 
It is argued for the respondent that, inas- 
much as the properties brought to sale are 
shrotriem villages, it was not necessary to 
affix the notice in the Office of the Collector 
of the District, for shrotriem villages pay 
only quit rent or joii and what is pa d 
is not revenue and, therefore, O. 2CX1, 
r. 54, clause (2), does not apply to them. 
Mr. Krishnaswamy Aiyar, in support of 
his argument, refers to the Cburt-Bees 
Act, sect on 7, clause (v) (s), and contends 


that 'revenue* there means revenue which is 
collected from raiyatwarilm6soT frt m perma- 
nently settled estates and where a certa n 
amount is paid as quit rent it is not revenue 
fmt it is in lieu of it and. therefore, r. 54 
does not apply to a case like this. It has 
to be remembered that a ivil Procedure 
Code is an enactment of the Imperial 
Deg slature and wehave to see whether the 
Degislature intended to use the expression 
“land paying revenue to Government" in 
the sense in which it is ord naiily under- 
stood or in any particular sense. 

prom the earliest days of the Bast India 
Company, the Revenue Administration of the 
territory ceded to it formed an important 
portion of its acti vities. The word “revenue” 
meant the share of the produce of the land 
which the Government, either the East 
India Company or its predecessor, took 
from the raiyai or the cultivator. There 
is no defiiiit on of the word “ revenue ” 
in the Civil Procedure Code or in the General 
Clauses Act, but in the Madras Revenue 
Recovery Act of 1864 ' public revenue' 
is said to include, for the purpose of the Act, 
cesses or other dues payable to Govern- 
ment on account of w’ater supplied for 
irrigation. It is admitted that shrotriem 
villages are liable to pay road-cess. The 
short answer to the respondent s contention 
is that villages pay road-cess and, 

therefore, they are lands pa3dng revenue 
to Government but the discussion need not 
end l:ere as the word “revenue" in the Mad- 
ras Regulations as well is in Bengal and 
Bomba> Regnlaliot s always meant the asses- 
sment which the Government levied from 
the occupier for the occupation of the land. 
In the Madras Regulation XXV of 1802, 
known as the Permanent Settlement Regula- 
tion, the words land revenue* are used to 
denote the amount payable by the zemindars 
to the Government. It is, therefoie, clear 
that what a zemindar pa}s to Govern- 
ment is revenue. Whether larid held in 
inam or on other favourable tenures could 
be sa d to be land paying revenue to 
Government is a question which is not free 
from ffifficulty. In Bengal Law Reports, 
Supplementary Volume, page 75 at p. 87, 
there is a case, Peexeerooddeen v. Modhoo<~ 
soodun Paul Chowahry (2) in which the ques- 
(2) B. D. R. Snp. Voi. 75 at p. 871 2 W. R. 15 
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tion was whether a zemindar could grant 
a piece of laud rent-free out of his zemindarL 
In the course of the judgment, Mr. Justice 
Shamboonath Pandit, one of the Judges 
who formed the Pull Bench , observes : 
** in tndia that portion of the produce of 
lands wliich goes to the ruling power 
as its share is called revenue, and the 
produce (in money or kind) received from the 
cultivators b}" the persons entitled to collect, 
as well as the collection^ made (in kind or 
money) by other intermediate holders of 
different grade from those who are above 
those persons that collect, from tenants 
of the lowest grade up to those who pay 
the revenue directly to Government, is 
called rent."' In another case, Mahomed 
Akil V. Assadun-nissa Bibee (3), Sir 
Barnes Peacock. C. J., observes at pace 831: 
** If the construction which I put upon the 
words of sect on 10 is correct, the word 
"revenue’ will be read in its o:dnary 
and natural sense. The provisions 
of the section are natural and consistent 
with justce, and force and effect will 
be g ven to every word of the section.'^ 
The word ‘ revenue, ’ therefore, means 
ordinarily the share which the Government 
gets from the occupier as its claim upon 
what the Indian Raja and Governmeit 
gets from the t Hers of the soil. Con.si derable 
light is thrown upon this in the Filth Report 
on the East India Affairs, at page 34 oHhe 
second volune of this report, there is this 
passage : “ To form a correct judgment 
of the weight of the assessment upon the 
country generally, we ought to possess 
the following* data. First, a knowledge of the 
rent actually pa.d by the ra 'yats compared 
with the produce of their labour. Secondly, 
accurate accounts of what the zemindars 
and farmery collect and their payments 
to Government. Thirdly, deta led accounts 
of the ahenated lands showing the quant ty 
of them, the person to whom they were 
granted, the dates of the grants and those 
by whom they are now held. 

As I have sa d above, from the earliest 
days of the Bast Ind a Company a good 
port on of its act vities was directed towards 
the Revenue Settlement of the territory 
ceded to it by the Nat ve Pr nces or, 

(3) B. i, R. Sup. Vol. 774; 9 P i ,F. B,), 


acquired by it under treaties, or other" 
wise, and, in all the correspondence and 
earliest documents and papers, the word 
" revenue " is used to denote what the East 
India Company or the Government expected 
to get from the lands as its share of the 
produce. In the third volume of the 
Fifth Report, at page 252, there is an ex- 
tract from the proceedings of the Board 
of Revenue at Fort .St . George of the 8th 
September 1806. It is addressed to the 
Subordinate Collector of Tanjore. It begins 
thus : ""You will be pleased to commence 
in the settlements of the revenues on your 
respective di vis ons without delay and on 
the following grounds: — Para. Nanja, 
You first take the produce of each 
village in Fasti I2i0”i2ii and 1212 and 
ascerta’n therefrom the average produce 
per veli. This average you wil consider 
as the medium standard produce of the 
village,"" and various directions rre 
given as to how the Government's share 
was to be ascertained. 

It is contended that certain cesses are not 
revenue ; no doubt they are not land 
revenue but an3d:hing which is made 
payable by reason of possession of land or 
that which is levied upon land may be taken 
to be revenue. In other words, whatever is 
payable to Government either by way of 
cess or by way of dues by a holder of land 
as such Would be revenue. 

The policy of O. XXI, r. 54 is patent. 
It is for the purpose of informing the Collec- 
tor of the D strict as to the change of owner- 
ship of land so that he may proceed, in 
case of default of payment of revenue, 
against the . person who is the owner of the 
land. Though land is primarily respons ble 
for the payment of the reveni e yet it is 
necessary for the Revenue Department to 
know who is the owner so that it may have 
its remedes against him. That being so, 
it is not pop ble to accept the content 00 
that a shrotfi m village is not land paying 
revenue to Government simply ^cause it 
dop not pay the revenue which an ordinary 
raiyatwari holding ^ays or which a zemindari 
pays. The learned Judge has erred in 
thinking that the shrotriem in question is 
not land paying revenue to Government 
mid thp, therefore, not ce of sale need not 
be affixed to the Collector's Office. 
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The appeal is allowed and the learned 
Judge is asked to take evidence and dispose 
of the etition as directed by my learned 
brother. 

V. N.v, Appeal allowe'L 

N. H. 
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Mr. Jnstict. Fforde. 

BUDHU RAM alias SAT NARAIN 

and another — PI.AINTIFFS — Appett-tAnts 

versus 

NIAMAT RAI and others—Defendants 
““Respondents. 

Mortgage — Redemption — Covenant to pay in- 
terest on cost of improvements — Term fixed for 
redemption — PovSt diem interest, liability to pay — 
Covenant, absence of— Damages, rate of — Prelim- 
inary and final decrees — Appeals against both 
decrees — Court-] ee payable. 

In the ^ a'c of a mortgage with possession it 
may be unusual for a mortgagor to agree to pay 
interest on the cost of improvements, because 
the mortgagee in possession himself reaps the 
benefit of .such improvements, but where the 
mortgagor expressly agrees to pay such interest, 
he is bound by the covenant, [p. 376, coJ. 2.] 

HunoomanPersaud Panday v. Babooee Munra] 
Koonweree, 6 M. I. A. 393; rS W. R. 81 n.; 
Sevestre 253M.; 2 Suth. P. C. J. 29; i Sar. P. C. 
J. 552; 19 K. R. 147, distinguished. 

When a mortgage -deed contains no express 
stipulation for the payment of interest after 
the due date, the correct rule is that the 
law raises no presumption either in favour 
of or against an implied intention to 
pay interest after the due date. The de- 
termination of the question rests entirely upon 
the interpretation of the instrument and no de- 
finite rule of construction can be laid down except 
that the deed must be viewed as a whole, and 
the Court should avoid an interpretation which 
Would ascribe to the parties an intention that, 
however payment may be delayed beyond the 
fixed day, the debt shall carry no interest and 
that the creditor shall have no remedy provided 
by the contract, but shall be driven to treat the 
contract as broken and to seek for damages. 
It is more reasonable to ascribe to the parties the 
intention of making a perfect contract, [p. 377, 
cbl. i ] 

Where, however, there is no stipulation, and 
no implied intention to pay fost diem interest, 
the mortgagee Is entitled to damages on acoount 


of the failure of the debtor to pay the debt at 
the stipulated time. The measure of damages 
would prima facie be the same as the rate of in- 
terest stipulated for by the parties, but the Court 
has discretion to reduce the rate if it is fotmd to 
be unusual, [p. 377. ^*3 

Moian Lai v. Muhammad Bakhsh, 66 Ind. Cas. 
771; 3 E. 200J 4 U P.E. R.(E.)55; (i 922)A.I. R.(Lf) 
254; 42 P. E. R- 1922 (F. E.) and Chajmal Das 
V. Brij Bhuhan Lai, 17 A. 51 1{ 22 I. A. 1991 6 
Sar. P. C. J. 624; 8 Ind. Dec. (N. s.) 652 (P. C.), 
followed. 

A stipulation to pay interest at the rate of 
R*!. 1-8 per mensem both on the mortgage -money 
and on the cost of improvements is an unusual 
one, within the meaning of the above rule. [p. 
377, col. I.] 

A preliminary decree in a redemption suit direct- 
ed redemption on payment of a certain sum. 
Ihe plaintiff appealed seeking to reduce the sum 
ou payment of which redemption was allowed 
by the Trial Court and paid ad valorem Court- 
fees ou the amount by which he sought the de- 
cretal amount to be reduced. He paid the de- 
cretal amount into Court and a final decree in the 
suit was made, against which a similar appeal 
was preferred by the mortgagor but the Court-fee 
paid on the memorandum of appeal was only 
Rs. two On objection being taken by the re- 
spondent as to the amount of the Court -fees paid on 
the latter appeal : 

Held, that the final decree was a mere corol- 
lary to the preliminary decree and followed it 
as a matter of course and that the appeal from 
that decree was really of a formal nature, which 
did not contest anything beyond what was con- 
tended in the appeal from the preliminary decree, 
and ad valorem Court -fees having been paid on 
the latter appeal, the appellant could not be re- 
quired to pay a similar fee on the appeal from 
the final decree, [p. 376, col. i.] 

First appeal from a decree of the 
Senior Subordinate Judge, Multan, dated 
the 24th June 1919* 

Bakhshi Tek Chand and Kanwar Dahp 
Singh, for the Appellants. 

Tala Badri Das, R. B., for the Respond- 
ents. 

JUDGMENT.— Plaintiffs m the suit out of 
which the present appeal arises sued for 
redemption of a mortgage effected by 
Khushi Ram, their grandfather, on thet 26 th 
September 1890. The Court below parsed 
a preliminary decree in whkli the amount 
payable by the plaintiffs was fixed at 
Rs. 39,340-11-7 on th ' 24th June 1919. The 
plaintiffs having paid the amount ^ f xed 
into Court together with an additional 
sum of Rs. 409-8 interest accruing up 
to the date of payment, a final decree 
was passed on the 29th April 1920. The 
plaintiffs have filed appeals from both 
these decrees asking for redbfetion of the 
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amount fixed in the preliminary decree 
by Rs. 32,225-11-7. On the appeal from 
the preliminary decree the plrdntifFs paid 
Court-fees r'd valor ‘^m on the sum by which 
they wished the amount fixed therein 
to be reduced. On the appeal from the 
final decree they paid a Court-fee of Rs. 2 
only. A preliminary objection was raised, 
tliouj^h not seriously pressed, by Counsel for 
tJie respondents to the effect that the 
appeal from the final decree had not been 
sufficiently stamped. Redid not cite any 
authority in support of his objection 
which, in our opinion, has no force. The 
preliminary decree decided what the amount 
payable was and in the appeal from it 
the appellants contested the amount and 
paid full Court-fees on the relief claimed by 
them. The final decree is a mere corollary 
to the preliminary decree and followed 
it as a matter of course, the plaintiff hav- 
ing paid into Court the amount fixed. 
There was nothing fresh for tlie Court to 
decide before it passed that decree, and 
the appeal from that decree is really of a 
formal nature, and does not contest any- 
thing beyond what is contested in the 
appeal from the preliminary decree. An- 
other way of looking at the matter is tliis. 
The decree in this redemption suit wr.s 
passed in two parts, vSimilarly, the appeal 
is made in two parts. Full Court -fee has 
been paid on the amount clainied in tlie 
two appeals, and we do not consider that 
the Legislature could ever have intended 
that in a case of this sort the appellant 
should have to pay the Court -fees twice 
over. We notice that when the decree 
for redemption was originf'.Ily passed by 
Rai Damodar Das and the defendants- 
respon dents filed two appeals, they stamped 
their appeals in exactly the same way as 
the plaintiffs have now done. We overrule 
the preliminary objection. 

The facts are fully stated In the judgment 
of the Court below and we need not repeat 
them. The first point raised is as to the 
interpretation of clauses 2 and 3 of the 
mortgage-deed, which will be found on 
page 2 (6) of the main paper-book, which we 
call A. These clauses show that out of 
the consideration of Rs. 4*000* the produce 
of the property under mortgage was to 
counterbalance the Interest on Rs. i,ooo; 


[1923 

fS 

the rate of Rs. i-8-per cent, per mensem. 
Tne third clause provides tliat t],e m rt- 
gagor was to bear the costs of improve- 
mciits and ordi.^ary rep;.irs. Ti.e mort- 
gagees were to incur the costs and enter the 
same in a ledger account against the name 
of the mortgagors. The money thus spent, 
together witli interest at Rs. 1-8 per cent, 

] er mensem, was to be paid in a lump 
sum at the time of redemption. The con- 
tention on behalf of the appellants is that 
tJie pro uce of the property under mort- 
gage referred to in clause 2 of the mort- 
gage-deed was intended to be the produce 
of the property beore it was improved. 
It was contended that the mortgagor was 
to be entitled to any extra produce which 
was the result of the improvements. The 
lower Court has decided against this con- 
tention and, in our opinion, correctly. It 
may be unusual for the mortgagor to agree 
to pay inter est on the cost of improvements 
becuase the mortgagee in possession him- 
self reaps the benefit of such improvements 
by an increase in the produce. But in the 
present case the mortgagor did agree that 
the produce of theproperty should be realis- 
ed by the mortgagees in lieu of interest 
on Rs. 1,000 and also agreed to pay the 
cost of improvements together with in- 
terest thereoa at tlie date of redemption. 
Counsel for the appellants referred us to 
Hunoomanpcrsaud Panday v. Babooee 
Munraj Koonweree (1) where their Lordships 
of the Privy Council referred to the con- 
struction of documents executed by the 
people of Indi^. In our opij- ion, their Lord- 
ships' remarks do rot apply to a case like 
the present where the conditions of the 
mortgage-de.^d are perfectly cleat, and 
there is no room for doubt as to the intention 
of the parties. We, therefore, co.isidei 
that the lower Court has decided qute 
correctly that the produce of the property, 
even after it had been improved, was 
to be realised by the mortgagees in lieu 
of interest on R«. i.ooo. 

The second point deals with the question 
of post diem interest. The mortgage was 
for 20 years, and there could be no redemp- 
tion Until the expiry of that time, 
Nothing is stated in the mortgage-deed 

(i) 6 M, I, A. 393s 18 W. R. 81 n.i Sevestiw 
253 _»-r 2 vSnth. P. C. J. 29J 1 Sar. P. C. J. 5521 1 • 
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as to the payment of post diem Interest. 
It was held by a Full Bench of this Couit in 
the case oi Motan Lai Y,Muhamm d Bakhsh 
I2) that when the mortpjage-deed contains 
no express stipulation for the payment 
of interest after the due date, the correct 
rule is that the law raises no presumption 
either : in favour of br against an implied 
intention to pay interest after the due 
date. It was also stated that the deter- 
mination of the question rests entirely 
upon the interpretation of the instrument 
and no definite rule of construction can 
be laid down except that tlie deed must 
be viewed as a whole, and the Court 
should avoid an interpretatior whjch 
would ascribe to the parties an intention 
that, however payment may be delayed 
beyond the fixed day, the debt shall 
carry no interest a ad that the creditor shall 
have no remedy provided by the contract 
but shall be driven to treat the contract 
as broker and to seek for damages. It 
is more reasonable to ascribe to the parties 
the intention of making a perfect contiact. 

We have carefully considered the terms 
of the deed and, in our opinion, there is 
not only no express stipulation for tlie pay- 
ment of interest after the due date, but 
there is also no implied stipulation for pa^^- 
meut of interest at the rate of Rs. 1*8 p r 
cent, per meii' eni . In such a case Jiowever, 
as was pointed out at page 205* of the Tull 
Bench ruling referred to above, the mort- 
gagee is entitled to damages on account 
of the failure of the debtor to pay the 
debt at the stipulated time. The measure 
of damages would prima facie be the same 
as the rate of interest stipulated for by the 
parties, V'de Chajmal Das v. Brij Bhuhan 
Lai f3). It was also pointed out that there 
is no rule of law making that rate necessarily 
the measure of damages, and the Court 
has discretion to reduce the rate if it is 
found to be unusual. Now, in our opinion, 
the present case is one iia which it must 
be held that the rate of interest is unusual. 
The condition to pay interest on the cost 
of improvements is undoubtedly ‘ not a 
usual one and presses very ')nerously upon 

(2) 66 Ind. Cas. 771; 3 ly. 200; 4 TJ. P. 1 / R. (L) 
55; (1922) A.I.R.(Iy.) 254; 42 P.I/.R. 1922 F.B.). 

(3) 17 A. 511; 22 I. A. 199; 6 Sar. P, C. 624J 
8 Ind. Dec , (y. s.) 652 (P. C.). 
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the plaintiffs, representati^'es of the mort- 
gagor, and, therefore, we think that in 
equity we should reduce the rate. We think 
it will be fair to allow interest at 9 per ce t. 
per annum after the due date, which was 
the 26th September 19T0. 

The third point taken on behalf of the 
appellants was that they gave the defend- 
ants-mortgagees a notice to redeem on t},e 
29th April 191 1, and that they are not liable 
to pay interest after that date. To that 
notice the defendants replied that the deed 
was really one of sale and not of mortgage, 
but at the same time tl ey ao' for t] e sum 
which they claimed, which was the same as 
the sum now claimed by them except that 
they fixed Rs. 6,379 as the cost of improve- 
ments. (This was reduced to Rs. 4,000 
by mutual consent during the trial.) The 
mortgagors never asked for further details 
of this sum of Rs. 6,379 and made no 
counteroffer. When they sued, nearly two 
years later, they did not offer any specified 
sum 5 n the plaint or pay anything into 
Court, and, therefore, we hold that 
they made no legal tender within the 
meaning of section 84 of the Transfer of 
Property Act, see in this connection Cheian 
Das V. Gohind Sar an (4) and Muhammad 
Muslit(q All Khan v. Bankey Lai (5). We, 
therefore, hold that the mortgagees are 
entitled to interest up to the date of redemp- 
tion. 

Now. as we are redreing the rote of 
Interest from tlie 26th September 191'^, 
and as the date cf the final decree is 29th 
April 1920, iiiterest for a period of 
nine years and seven months has to be 
deducted on Rs. 7,000 at the rate 
of 9 per cent, per j imum. This 
amounts to Rs. 6, '>37-8-0. We, therefoie, 
accept the appeals so far as to reduce the 
amount payable by the mortgagors by 
the sum of Rs. 6,037-8-0 and we direct that 
the parties shall bear their own costs 
throughout. 

z. K . Appeal s pat tly al lowed. 

(4) 22 Ind. Ca^. 659; 36 A. 139; 12 A. ly. J. iii. 

(5) 55 Ind. Cas, 991 J 42 A. 420J 18 A. ly. J 44OJ 
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Second Civid Appear No. 1315 of 1921. 
July 31, 1023. 

Present: — Sir Dawson Miller, Kt., Chief 
Justice, and Mr. Justice Kulwant Sahay.- 
HIT ItAh MAHTO^i and anotue,^— 
PLAINTIFFS — ^AppELEANTS 
Versus 

JIBOO MAHTON and others— 

D EFEN D A NTS — R ESP O N D ENT S . 

Civil Procedure Code [Act V of 1908), O. 
XXXIV, r. I — Mortgage taken by some members 
of Hindu joint family — Advance made out of joint 
funds—Suit on mortgage — All members, whether 
necessary parties — Mortgagee, benamidar, position 
of. 

A person who is named in a mortgage-deed 
as the mortgagee, although in fact merely a be- 
namidar for those beneficially interested, can 
institute a suit in his own name, either for sale 
or foreclosure, and the suit cannot be dismissed 
merely because the beneficial owner is not 
added as a party, [p. 37^, col. 2; p. 370, col, i.] 
Vaitheeswara Iyer v. Srinivasa Raghava lyen- 

f ar, 50 Ind. Cas. 309; 42 M. 348; 36 M. L. J . 296; 9 
r W. 362; 25 M. E. T. 351; (1919) M. W. N. 299 
(F. B.) and Sachitananda Mahapatra v. Baloram 
Gorain, 24 C. 644; 12 Ind. Dec. (n. s.) 1099, followed. 

Plaintiffs, certain members of a Hindu joint 
family, advanced to the defendants a certain sum 
and took from them a mortgage of certain property 
to secure re-payment of the advance together with 
interest. The deed of mortgage did not indicate 
whether the advance was made by the plaintiffs 
out of their separate funds or whether it was part 
of the family property. They sued to recover the 
principal and interest and asked for the realisation 
of the same by the sale of the mortgaged properrty: 

Held, (i) that there was no ground r)n principle 
why the plaintiffs who had a beneficial interest in 
the mortgage and who represented both themselves 
and other members of the family ^hould be legaid- 
ed as on a different footing from a henamidar who 
has no beneficial interest at all : [p. 379, col. i.] 

(2) that the question was simply one of author- 
ity; if the plaintiffs were authorised to enter into 
the transaction* on behalf of the family, it must 
betaken that they were equally authorised to 
institute a suit to enforce it. [p. 379, col. i .] 
Appealfrom a decision of the Suboruinale 
Judge, Purnea, dated the 30th June 
19*1, reversing that of the Munsif, 
Purnea, dated the 25th May 1920. 

Mr. L. N, Singh, for the Appellants. 

Mr. Janak Kishore, for the Respondents. 
JUDGMENT. 

Miller* C. J.~This is an appeal on behalf 
of the plaintiffs from a derision of the 
Subordinate Judge of Purnea reversing a 
decision of the Munsif. The main ques- 
tion for decision in the appeal is rvhetl er 
the plaintiffs, two members of a joint 
family, consisting of themselves and others, 
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are competent to institute the suit in their 
own names without joi.ing the other 
members ol t'e faniil^v as parties. The 
two plaint'ffs advanced to the defendants 
the sum of Rs. 487-8-0 and on t]ie' 5 th 
June 1913 took liom them a mortgage 
of certain property to secure re payment 
of the adva iCe togct>:e. with ii.terest at 
one per cent, per mont i. The principal was 
re-pay able in M - y 1914. Tiiere is nothing 
in the mortgage-bond to indicate wletler 
the advance made by the plaintiffs wcs 
out of thoir separate funds or whether it 
was part of the^r family property. On 
the 22nd August 1919 they instituted the 
present suit acainst the defendants claim- 
ing the sum of Rs. 900 os principal r nd 
interest and asking for realisatic n of the 
sa'uc by sale of the mortgaged property. 
Tiie defendaiils objected, infer aha, that 
the s'»m a Aauced by the jdain^iffs was 
their family propel ty and that the si.it 
was not ma n'ain ble mle^s the otler 
members of the family who had an interest 
in the mortgage were jv ined as parties. 
It was found as a fact by the Munsif 
whose finding was accepted by the Sub- 
ordinate Judge on appeal that the bond in 
suit was the joint family property of the 
plaintiffs and their co-paiceners although 
it steoc^ in the names of the plaintiffs 
alone. The Munsif was of opinion that 
the suit was maintainable by the plaintiffs 
who had advanced the money and with 
whom alo.ie the defendants effected the 
transaction. He considered that their 
position CO Id not on principle be dis- 
tinguished from that of a hemmidar of a 
trustee acting oi' behalf of those benefici- 
ally interested, and that the principle 
which should be folio v\ed in such a case 
was that laid down by the Privy CciiudI 
in Gur Narayan v. Sheo Lai Singh (i). 

The Subordinate Judge on appeal took 
a different view and considered that, under 
the provisions of O. XXXIV, r. 1 of the 
Civil Procedure Code, the suit was not 
maintainable unless r 11 the members of 
the joirit family were parties. From that 
decision the plaintiffs have appealed. 

(i) 49 Ind. Cas. 46 C. 566; 17 A. E. J. 66; 

36 M. E. J. 68; 9 E. W. 335: 23 C. W. N. 521; i 
U. P. E.|R. (P. C.) 12 Bur. E* T. 122; 46 I. A, 

I (P. C), 
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It is now well-established that a person 
who is named in a mortgage-deed as to 
mortgagee, althorgh in fact merelv a 
henamidar for those beneficially interested, 
can iist.t ite a suit in his own name either 
for sale or foreclosure and that the suit 
should not be dismissed meiely because the 
beneficial owner is not added as a party. 
See Vaithe$swara h cf v, Srinivasa R ghava 
Iyengar (2) and Sachitanania Mahapatra 
V. Baloram Gorain (3). The only question 
is whether the plaintiffs in the present 
case, who had a beneficial interest in the 
mortgage-deed and who represented both 
themselves and the other members of the 
family in the transa ction, should be regard- 
ed as on a different footing from a henami- 
da^ , who has no beneficial interest at 
all. I can see no ground on principle why 
any distinction sho Id be drawn between 
the two cases. The mortgagors entered into 
the transaction with the mortgagees in 
the name of the L.tter olotie, treating them 
as the other contracting party. If at the 
due date the mortgagors had tendered the 
principal sum advanced together with any 
interest remaining due to the p^.aintiffs 
as mortgagees it is conceded that the 
latter conld have given a valid acquittance 
binding upon the other inemb rs of the 
family who were interested in the n^ort- 
gage. It mu-t be ] resum. d th t in 
cnt^’ring into the transaction they were 
auth>r;sed to do so on behalf cf all the 
members of the family, a d if they could 
grant a valid discharge to the mort- 
gagors on payment of the principal 
suu. I can see no reason why they 
should not be presumed to have 
implied aut orityto enforce payment by 
a suit. The question apprars to me to 
be one of authority and if they were 
authorised to enter into the transaction 
on behalf ot the famdy I think it must be 
taken that they w-^re equally authorised 
to institute a suit to enforce it. In my 
opinion the plaintiffs were entitled to 
maintain the suit. 

A further question, however, arises with 
regard to certain payments alleged to have 

(2) 50 Ind. Cas. 309; 42 M. 348; 36 M. I*. J. 
?96; 9 h. W. 3625 25 M. I#. T. 351; (1919) M. W. 

N. 299 B.)j 

(3) 24 C. 644; 12 Ind. Dec. (K. s.) Z099, 


been made by the defendants amount- 
ing to Rs. 303 between the years 1321 and 
13-5* ihe Munsif held that the plea of 
payment set up by the defendants was 
false. The learned Subordinate Judge 
considered that, as the whole claim failed, 
he need not go into the question of part- 
payment. The result is that the decision 
of the Subordin te Judge will be set 
aside and the case must be remanded to 
him to consider whether the plea of pay- 
ment set up by the defendants is true 
or not, and having determined this ques- 
tion he will pass a mortgage- decree in 
favour of the plaintiffs after giving credit 
for the payments, if any, which may be 
found by him to have been made by the 
defendants. The plaintiffs are entitled to 
the costs of this appeal. They are also 
entitled to the costs of the appeal to the 
Subordinate Judge in pro] ortion to the 
amotint w.aich may ultimately be found 
due. 

Kalwaai Sahay, J.— I agree. 

K. s. D, & N. H. Cas^ f itnanded. 

CALCUTTA HIGH COURT. 

Appeai. from Order No. 233 op 1921. 

January 25, 1923. 

.‘—Justice Sir N. R. Chatter jea, Kr., 
and Mr. Justice Cuming. 
KENARAM PAL— D eckee-hoU'ER — 

APPEEhANT 

versus 

KINU MANDAL— I ^tDGMSNT -DEBTOR- • 
Respondent. 

Civil Procedure Code (Act V of 1908), s. 60 — 
N OH' transfer able occupancy holding — Sale in execu- 
tion of money-decree — Raiyat whether can object. 

The measure of liability of n property to in- 
voluntary alienation under section 60 of the Civil 
Procedure Code is the power of voluntary aliena. 
tion. 

Dwarka Nath Misser v. Hurrish Chundev, 4 C. 
925; 4C. L. R. 130; 2 Ind Dec. (n. s.) 585, rrfer- 
red to. 

The transfer of the whole or part ot a non- 
t^ansfetable occupancy-holding is operative as 
against the raiyat whether it is made voluntarily 
or involuntarily. 

Chandra Benade Kundu v. Sheikh Alla Bux, 
58 Ind. Cas. 353; 48 C. 184; 24 C. W. N. 8i8t 
31 C. ly. J. 5io(S. P.), foUowea, 

A non- transferable ocoupaacy-holding is liable 
as against the raiyat to be sold in execution 6t a 
money-decree held by an ordinary creditoir who 
is hot the landlord. 

Bhiram AH v. Gopi AanlAi 24 0. 3551 i C. W, 
N. 396; 12 Ind. Dec. (n. s.) 904, dUsenkod from. 
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Appeal against an order of the District 
Judge, 24-Parganahs, dated tho 2ud 
July 1931, reversing decree of the Munsif, 
Baraset, dated the 15th April 1921. 

Babu Prahodh Chandra Chatter jee, for 
the Appellant. 

Babu Amulya Chandra Chaiicrjee, for 
the Respoadent- 

JUDGMENT. 

Chatter] ea* J.— This appeal arises out 
of proceedings in execution of a decree 
for money. 

The appellant in execution of a decree 
for money sought to put up to sale a 
non-transferable occnuaucy h.ilaixig of the 
defendant. The defendant thereupon ap- 
peared and contended that the holding 
bci g a non-tiansferable occupancy holding 
Could not be put up to sale in execution 
or a money- decree. 

The Court of first instance, rel5dng upon 
the Special Bench decision ir the case of 
Chandra Benode Kundu v. Sheikh Alla 
Bux (i), held that it wos saleable. On 
appeal, the learned District Judge v»as of 
opinion that he should follow the decision 
in the case of Bhiram AH v. Gopi Kanth 
(2), U!i il it was ''>verruled by this C»urt 
an . that the question whether an ordinary 
execution-creditor can put up a non-transfer- 
able occupancy holding to sale in spite of 
the objections of the raiyat w^s not referred 
to nor considered by the Special Bench. 

No doubt, the question which was re- 
ferred to the Full Bench was— Is the sole 
landlord of a raiyat competent to sell, in 
execution of a money-decree aga nst the 
ratyat, his occupancy holding unless the 
holding is transferable by usage or custom ? 

In order to decide that quest on, however, 
it was necessary to consider the correct- 
ness of the decision in Bhiram Ali v, 
Gopi KafUh (2), as regards voluntary aliena- 
t ons 01 non-transfer able occupancy holdings. 
It was also necessary to consider the correct- 
ness of the decis on of the Full Bench in 
the case of Dayamoyi v. Ananda Mohan 
Roy (3), in so far as it adopted the rule 
laid down in Bhiram Ali v. Gopi Kanth 


It) 58 Ind. Cas. 3531 48 C. 1841 24 C. W. N. 
8i8i 31 C. If. J. 5io(S. P.). 

(2) 24 C. 3531 1 C. W. N. 396J 13 Ind. Dec. 

(M, 8.) 904- 

(3) ay Ind, Cat. 8zi 43 C. lyaf z8 C. W* N. 
97it so 0. ^ J, sa. 


Ci9*3 

(2) as developed in the later cases, and that 
was the reason why the Special Bench was 
constituted. The Special Bench came to 
tiie coiiclusioji that the case of Bhiram 
Ali V. Gopi Kant (2) was erroneously de- 
cided and that the decis on of the Bull 
Bench in Dayamoyi v. Ananda Mohan 
Roy (3) required partial mod fication, name- 
ly, that the following should be substituted 
for the first proposition enunciated therein 
regarding the transfer for Value of occupancy 
holdings apart from custom or local usage : 
“ The transfer of the whole or a part is 
operative as against the raiyat whether 
it is made voluntarily or involuntarily. 

Now, the Full Bench in the case of 
Dayamoyi v. Ananda Mohan Roy (3) laid 
down the proposition that the transfer 
of the whole or a part is operat ve against 
the raiyat — > 

(a) where it is made voluiitariiy ; 

(b) where it is made involuntarily and the 
raiyat with knowledge fails or omits to have 
the sale set aside. 

The result of the modification by the Spe- 
cial Bench was stated to be as follows : 
“When voluntary and involuntary transfers 
are thus placed in the same category so far 
as the raiyat is concerned, no difficulty can 
arise under section 60 of the Civil Procedure 
Code which makes saleable in execution 
all property belonging to the judgment- 
debtor over which he has a disposing power 
thus prescribing precisely the same test 
as was formulated by Mr. Justice Jackson 
iu Dwarka Nath Misser v. Hurrish thunder 
(4), namely, that the measure of the 
liabihty to involuntary aUenation is the 
power of Voluntary ahenation. 

The learned District Judge has followed 
the decision of the Div sion Bench in BA/- 
ram Ali v. Gopi Kanth (2). But, as stated 
above, the Special Bench held that it was 
erroneously decided, and that voluntary 
and involuntary transfers stand on the 
same footing so far as the raiyat is con- 
cerned. 

Although, therefore, the quest on whether 
a non-transferable occupancy hold ng is 
liable to be sold at an execut on sale (not- 
withstanding object ons made by the raiyat) 
at the instance of an ordnary creditor 

(4) 4 C. 9351 4 C. D. R. 1301 2 Ind. Dec, (»• 8.) 

885. 
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was not specifically referred to the Special 
Bench, the principle upon which the ques- 
t on is to be decided, had to be considered 
and was settled by the Special Bench. 

1 am accordingly of opiinon that the 
order of the lower Appellate Court should 
be set as de and that of the Court of first 
nstance restored. 

There will, however, be no order as to 
Costs of this Court or of the lower Appellate 
Court. 

darning* J. — I agree with the decision 
of my learned brother with a certain amount 
of hesitation. I am somewhat doubtful 
whether the Special Bench case in Chandra 
Benode Kundu v. Sheikh Alla Bux (i) 
can be held to have decided anything 
more than the point wliich was actually 
referred to it for decision, namely, '‘is the 
sole lanalord of a raiyal competent to sell 
in execution of a money-decree against 
the raiyai, his occupancy holding unless 
the holding is transferable by usage or 
custom ? 

The learned Chief Justice, in delivering 
the judgment of the Court, at page 223* 
remarked ; 

“ In these circumstances, this Special 
Bench has been constituted to consider 
the question referred so that we may 
be free, in accordance with the rules of the 
Court, to examine the correctness of the 
Full Bench decision in Dayamoyi v. Ananda 
Mohan Roy (3), in so far as it affects the 
present matter. I think, it must be 
presumed that the Special Bench looked 
at all the authorities and arguments urged 
before it from the point of view of the 
partcular case, viz,, the case of the sole 
landlord. In the concludng words of 
the judgment, the learned Chief Justice 
states : “ We hold accordingly that the 
quest on before the Special Bench should 
be answered in the affirmative and that the 
Sole landlord of a raiyat is competent to 
sell in execution of a money-decree against 
the raiyat, his occupancy holding, whe- 
ther the holding be or be not transferable 
by custom or local usage, and possibly 
In that view of what the Special Bench 
decided* the judgment of the learned Dis- 
trict Judge is^correct. 


♦Pagcof 48C.-~[£<f.3 


As, however, the view which has been 
taken by my learned brother coincides 
with the view which I have- always held 
myself as to the transferability of holdings, 
I do not propose to differ from the judgment 
which has just been delivered by him. 
I, therefore, agree with him in decreeing 
the appeal. 

N. H. Appeal allowed. 


PATNA HIGH COUKT. 

from Original Order No. 164 

OF lCj22. 

July 28, 1923. 

Py -Justice Sir B.K. Mullick, Kt. and 
Justice Sir John Buckmll, Kt. 
Hon'ele Maharajadhiraj Sir RaMESH- 
WAR SINGH BAHADUR, G. C. 1. K., 
K. B. B., OF DARBHANC A— Defend AF iT 
—1 ST Party— Appellant 
versus 

KUMAR GANG AN AND SINGH and 

OTHERS -PLAlNlTFtS, KUMARKAUiKA- 

NAND SINGH and others — ^Defendants 
— Respondents. 

Civil Procedure Code {ActVofigoS), O.XXlX% 
f. I — Eaecution of decree, stay of — Frauds allega- 
iion of^Temporary injunction — Piima fade case — 
Jurisdiction of Court — Territorial jurisdiction, 
absence of-^ I njunction , gran t of. 

A temporaiy injunction staying a sale in exe- 
cution of a decree on the ground that the decree 
was obtained by fraud cannot be granted unless 
tiiere is a reasonable prospect of the allegation 
being proved. 

A Court has jurisdiction to issue an injunction 
npon a person residing outside its territorial 
limits where he has property within its jurisdic- 
tion which can be proceeded against in the event 
of any oontesipt of the Court's authority. 

Appeal from au order oi tLe Subordinate 
Judae, Bhai^alpur, dated the 29th Afril 
1922. 

Messrs. P. N. Sinha, Murari Prasad and 
Hasan Imamt tot the Appellant. 
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Mess.rs. 8 . Sultan Ahmad, S. N, Palit 
and N,N, Stn, for the Respoi^dent. 

JUDGMENT. 

Mulliek* J.— Raja Sri Nandan Singh of 
Srinagar had three sons, Nitya Nand, 
Kinila N;ud and Kalika Nand. Kamla 
Nand died in 1910 leaving him surviving 
three sous, Ganga Na..d, plaintiff No. i, 
Ambica Nand (now decea.sed) and Achyuta 
Nand, plaintiff No. 2 Kalika Nand is 
still alive and has three sons, Abhaya 
Nind, plaintiff No. 3, Bij^.y Naud, plain- 
tiff No. 4; Ghana Nc.nd^ plaintiff No. 5. 
Nitya Nand died belore 1896 in which 
year Kamla Nand attained majority and 
began to manage the two-thirds si are in 
the ancestial family estate of himself and 
Kalika Naud. Therealter, on the 9th May 
1900, Kamla Nand and Kali.5.a Nand exe- 
cuted a mortgage lor Rs. 3,5^-:,oco in favour 
of the Maharaja of Darbhauga,t} e defendant 
1st party. In 1916 the Maharaja it stituted 
Suit No. 172 ol that year in the Court of 
the Subordinate Judge of Dai bhang a against 
Kalika Nand and his three sons and 
against Ganga Nand and Achyuta Nand for 
the enforcement of his mortgage and on 
the 14th January 1919 obtained a prelimi- 
nary decree on compromise for a sum of 
Rs. 7,42,m-2-3, On the 22nd March 
1921 this decree was made final, but as 
Soon Jis the mortgagee applied for execu- 
tion by the sale of the mortgaged properties 
some of which are situated in the District 
of Bhagalpur, Ganga Nar:d Singh, Achyuta 
Nand Singh, Abhaya Nand Singh, Bijoya 
Nand Singh and Gh^na Nand Singh 
instituted Suit No. 741 of 1921 in the 
Court of the Subordinate Judge of Bhagal- 
(jur for a declaration that the compromise 
decree in Suit No. 172 ci 1916 was fraudu- 
lent and void on the ground that the 
plaintiff No. I Ganga Nand was a minor 
and that he was falsely .dleged in the suit 
to have attained majority, to have signed 
a written statement and to have engaged 
a Pleader to appear on his behalf. It is 
also alleged by the plaintiffs that the 
Pleader appointed for the plaintiff Achyuta 
was in collusion with defendant 
No. I, the Maharaja, and defendant No. 2 
Kalika Nand Singh and had assented to the 
apmprom^ in order to defraud the minor. 

In addition to the declurctcry relief 
a permanent injunction restraining the 


Maharaja from executing his decree was 
also prayed for. On the 26th April 1922 
the Maharaja filed a written statement 
denying the material allegation as to 
fraud and collusion and also questioning 
the jurisdiction of tne Subordinate Judge 
of Bhagalpur to issue an injunctiot. 
against him, a defend ant who was resi- 
dent in the District of Darbhanga and 
over whom he had no territorial juris- 
diction. An application for ad in'enm 
injunction restraining the Maharaja from 
executing his decree by tie sale of 
the properties was also mude and allowed 
by the Subordinate Judge on the 29th 
April 1922. 

The present appeal is preferred agaii st 
that order. 

The first question is, whether there 
is a reasonable prospect that the plain- 
tiffs will be able to prove the allegation 
that Ganga Nand Singh wes, at the 
time of the compromise, a mii*or. Now 
it appears that after Kamla Nand's 
death Kalika Nand on the 9th July 
1910 obtained a certificate of guardian- 
ship under Act VIII of i8no from the 
District Judge ol Purnea of the persons 
of Ganga Nand and Achyuta Nand stat- 
ing the dates of birth oi the lormer 
to be 24th September 1898 and of the 
latter to be 31st March 1907. Accord- 
ing to the dates given in this petition 
Ganga Nand would attain majority on 
the 23rd September 1919 and he was, 
therefore, SJ months below age on the 
date of the compromise decree. 

On the other hand, there are certain 
facts which indicate that he was not 
then a minor, and which, in my opinion, 
are of prime importance when a question 
oi discretion is involved. 

When Suit No. 172 of 1916 was first 
instituted the plaintiff Mahaiaja sued 
Ganga Nand and Achyuta Kand as being 
under the gUcirdianship of their uncle 
Kalika .Nand, but on the i8th July 
Iv^i6 finding that the interests of 
Kalika Nand, who was defendant No. 2 
in the suit, were adverse to those of 
his sons, the Court appointed a pleader 
of the Court, named Babu Amrit I#al 
l^zumdar, as their gm rdian ad liUm, 
As regards the other minor defend mtSt^ 
namely, Ganga Nand and Achyuta Nand^ 
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their mother Ram Satrama on the 4th 
Augiibt 1916 applied to be made guardian 
ad Utem and on the i6th August that 
prayer .was granted. On the nth 
December I916 Rani Satrama filtd a 
petition stating that Ganga Nand Lad 
attained majority and suggesting that 
he should be m .de guardian ad Hsem 
for Achyuta Nand. The Court ti ere upon 
parsed the following order: "It is ordered, 
that defendant No. 5 be allowed to 
defend his case himself as major and 
to file written statement; that the 
prayer for appointing defendant No. 5 
as guardian of his brother defendant 
No. b be disallowed and if Rani Satrann' 
declines to act as guardian of defendant 
No. () steps be taken for th^ appoint- 
ment of another guardian.” On the 
iSth Drcemler the Couit, finding that 
Rani Satrama was unwilling to act, 
apjvoinled Babu Amiit hal M. zumdar 
as the guardian ad litem. Oi the 5th 
April 1917, it being und tha.t the 
interests of defendant No. 6 Achyuta 
Nand were adverse to tho^e of the 
minor sons of Kalika Nand for whom 
Babu Amrit hal w^s also guardian, 
the Court appointed Babu Kh^trapada 
Basu to be guardian of the minor 
Achyuta. 

Now, a signature purporting to be thst of 
Gauga Nand appe rs on the written state- 
ment which Ganga Nand filed after he 
was entered on the record as a major. 
Apparently, there was great delay 
in effecting service of summons 
upon him as he was engaged in his 
studies in Calcutta; but on the iith 
July 1917 we find the following order 
recorded by the Subordinate Judge: 
"Defeidant Kumar Ganga Nand Singh 
files vakalatnama dnd applies for time 
to file written statement. Guardian ad 
Utem also applies for time to file written 
statement. Written statement on behalf 
of guar iian ad lit m of Kumar Achyuta 
Nand Singh put in. Adjourned to 24th 
July I 9 I 7 *'' ^be 24th July 1917 there 
is an order recording that a written 
statement on behalf of Ganga Nand Singh 
has been filed and after that date 
0 auga Nand Singh appears to have 
be«n fcpresented throughout the pro- 
^ Vakil aud tq l»ave b««B 


thoroughly cognisant of the proceedings 
of the Court. It is alleged that no 
upplicjtion was ever made, by his mother 
declaring him to have attained majority, 
that the signature on the written state- 
ment is a forgery, that the Pleader 
who agreed to the compromise decree 
on his behalf and signed the com- 
proirise petition was never instructed 

by him, and thnt the whole 
.scheme which ended in the final 

decree was a froua from beginning 

to end Contrived by the Maharaja m 
collusion with Kalika Nand and the 

gu .rdians ad litem. If Ganga Nand can 
prove thi.s in Suit No. 741 of 1921 he 
wn'Il no doubt be entitled to get a decree; 
but it is impossible to {^ay in the face 
of the evidence at present available that 
there is a prima fade case in his favour. 
It i« certainly^ true that in the petition 
by which Kalika a 1 plied fur the guar- 
dianship of Cej ga IN and, Ganga Nand’s 
date of birth is p'lt down as 24th vSep- 
tember 1898, but against this we have 
the statement of his mother that he 
was of age on the nth December 191b 
and his owu conduct in the subsequent 
proceedings. It vill be a matter of 
evidence whether Kalika 's statement is 
to be preferred to the statement of his 
own mother and in the view of tie 
publicity given to Suit No J72 of 1916 
by the appoinime..t of ? Receiver and 
the Itigatioii conn-^cted therewith, and 
ot the fact that defendant Achyuta 
Nand and the minor sons of KJika were 
represented in Suit No. 172 of 1916 by 
legal practitioners of apparently estab- 
lished reputation, it is diflacult to ima- 
gine that the fact that Ganga Nand 
was a m’nor and incapable of making 
his defence could have remain ed con- 
cealed. Further, whatever the age of 
Gang? Nand miY have been at ihe 
time ^ of the preliminary decree he 
certainly, upen h:s own showing, was 
of age at the time of the final decree 
and the omission on his part to attack 
the preliminary decree is a eixemn- 
stance which must be taken into ao 

Count against him. 

This disposes of the main point in th^ 
case, and althotigh the result of the 

sale p| ^ iWtgagid ptc^trtles rntf 
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be that the plaintiffs will be unable 
to recover tho^e properties in spite 
of their success in Suit No. 74 ^ 
not think the circumstances were such 
03 to justify tie Sibordinate Judge in 
issuing a temporary injunction which 
had the effect of staying the sale. 
•Ihe delay on the part of the Maha- 
raja to bring his mortgage suit in the 
first instace is not, in my opinion, an 
argument for delaying the execution. 

On beaalf of the respondents a point 
has been taken to the effect that the 
Court had no jurisdiction to issue any 
injunction upon a defendant residing out- 
side his territorial limits. Iii myopimon the 
contention is not well founded. Altnough 
the Maharaja denies the jurisdiction of 
the Court, it has been established ti.at he 
has property in the Bhagalpur District 
against which the Court cjuld proceed in 
the event of any contempt of the Court's 
authority. It is dear that the Court has 
means for enfordug .i y prohibitory order 
which it may thmk fit and proper to 
issue. 

The resilt, therefore, is that the appeal 
must succeed and is decreed with costs. 

Badmiil, 1 .— 1 agree. 

N. B. Appeal allowed. 


PESHAWAR JUDICIAL COMMIS- 
. SIGNER’S COURT. 

Bb:on£> Civil Appeal No. 57 of 1922. 
May 29, 1923. 

Present:— Mx, Pipon. J.C. 
SUNDAR SINGH- Defendant 
— Appellant 
versus 

RAGHBIR SINGH and others— 

■ PLAINTIFFS— Respondents. 

Hindu Law— ikf 4 i»or— De facto guardian, 
powers of -^Default by guardian de jure — ^De facto 
guardian, position of. 

Hindu Law fully recognizes a de facto i^rdian 
and an alienation made by him, if made in the 
Interests of the minor, has exactly the same legal 
al^ct as that made by a dejuTe guardian, [p. 308, 
bdL x.J 

When a de jure guardian has neglected to 

llii or hat tfstliy at 


ty as regards the interests of the minor, the 
position of a de facto guardian in this respect 
becomes materially stronger, [p. 386, col, 2.] 

Appeal from an order of the Divi- 
sional Judge, Derajat, dated the 5th 
February 1922, reversing that of the 
District Judge, Kohat, dated the 25th 
August 1921. 

Uala Mai hr a Das, for the Appellant. 

Mr. Aurangzeh Khan, for the Respond- 
ents. 

JUDGMENT. — This suit is one for pos- 
session of a shop situated in Kuhat broUt,ht 
by the threj minor sous of Attar Singh 
against their two uncle.s, Jamon Singh 
and Mjhr Singh, and against Sun da r Singh, 
who holds as vendee from the two latter 
defendants under a sale-deed dated the 
28th of January' 1919. Tiie plaintiffs in 
their suit claimed tlxat they were the sole 
owners of the whole of the property in 
suit, and that it had been ille.-,al and 
Contrary to their interests sold oy their 
uncles to Sundar Singh. The material 
facts of the liistory of this case are that 
the parties are descendants of Prem Singh 
who died leaving 4 sons, Attar Singh, Jaman 
Singh, Mohr Singh and Hira Singh, and 
an estate consisting of nine sh< ps. He 
also left considerable debts. After his 
death his four sons arranged to sell off seven 
of the nine shops to liquidate the estate. 
Another shop was allotted to Hira Singh 
who finally separated from the rest of 
the family and with whom we are no 
longer concerned. The remaining one 
shop remained the joint property of the 
three other brothers. This is the shop 
now in suit. Not the least evidence is 
produced to show that the plaintiffs were 
the sole owners of the shop, and it must 
be regarded as an established fact that 
they succeeded through their father Attar 
Singh to a Jrd share in it. Attar Singh 
died towards the end of 1917. At his 
death there were certain decrees outstandj 
iflg against him and his brothers. These 
decrees were Rs. 1,000 held by Mathra Das 
against Attar Singh and Jaman Singh 
Jointly, Rs. 250 held Dy Lorinda Sineh 
against Attar Singh and Mohr Singh jointly, 
and Rs. 300 held by Gokul Singh against 
Attar Singh and ^hr Singh jointly. It 
is clear that there were no other means of 
Mtetiiig tbfss deortsi exetfit 
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the family property. Amir Chund, the 
maternal uncle of Jaman Singh and 

Mohr Singh, attempted to arrange^ a 
settlement of the matter and prevailed 
u^on Malik Deva Singh, a Municipal Com- 
missioner of Kohat, to use his K,ood offices to 
induce the decree-holders to make some 
reduction in their claims. The result of 
these negotiations was that Mathra Das 
consented to receive Rs. 800 in full 
satisfaction, Lorinda Singh Rs. 200 

and Gokul Singh Rf. 250 reducing the 
total liability to Rs. 1,250 It was then 
arranged that the shop in suit should 
be Sold for Rs. 1,200 to Sandar Singh, 
Jaman Singh and Mohr Singh, paying 
the extra Rs. 50 from their own pockets. 
Accordingly, the sale-deed of the 28th 
of January 1919 was executed by Jaman 
Singh aad Mohr Singh both as regards 
their own shares and also as regards the 
share of their minor nephews. The 
present suit was not lodged until February 
1921, or more than two years after the sale. 
In this suit the minors were represented 
by their mother, Musammat Shado, as 
next friend. Her allegations that she 
had been in actual possessinn of the shop 
since the date of the sale and that Sundar 
Singh had actually recently obstructed 
her from the recovery of rent were mani- 
festly false. There is not the least doubt 
that Sundar Singh assumed possession on 
the date of the sale, that no person had 
exercised possession since that date on 
behalf of the plaintiffs, and also that the 
plaintiffs were not the sole owners of the 
property. The First Court dismissed the 
suit, holding that the sale of the minors* 
share had h^n validly inade by their 
legal guardians, and that it was for the 
benefit of the minors as it represented 
a substantial reduction of the decrees 
outstanding against them which they would 
otherwise have been unable to ^ obtain. 
The plaintiffs appealed to the Divisional 
C^urt, and the Divisional Judge, for a 
number ot reasons, held that the sale in 
suit was not made by the legal guardians 
of the plaintiffs, and that it was not in 
their interests or for their benefit. On 
this finding he granted the plaintiffs a 
decree for possession of the property hold- 
ing thaf: the principle of caveat emplor ap- 
plted|. that the vendee could mt claim 
25 
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any equitable relief. Against that decree 
the vendee has appealed to this Court. 

The main reasons w' icii i duced the 
learned Divisional Judge to come tq the 
above finding may be si marised thus. The 
parties are admittedly governed by Hindu 
Daw, and under that law their mother 
was the only legal guardian and had prior- 
ity over the claims of uncles. In 1918 
Mathra Das had lodged another suit lor 
Rs. 580 against the minors and their uncle, 
Mohr Singh, claiming that the parties were 
jointly liable. Mohr Singh pleaded that 
he was not the guardian of the minors, 
that his interests were actually inimical 
to theirs, that the debt was contracted 
Solely by their father, Attar Singh, and 
that he was not liable. The minors in 
that suit were sued through their mother, 
Musammat Shado. Another suit, the re- 
cord of which was not produced either 
before tlie Divisional Judge or before me, 
was brought by another creditor against 
the plaintiffs and Jaman Singh. In that 
suit Jaman Smgh succeeded in evading 
the service of summons. The learned 
Divisional Judge has drawn the inference 
that the interests of Mohr Singh and Jaman 
Singh were actual^} inimical to those of the 
H inors, and that we have their own ad- 
missions to the effect that they were not 
the legal guardians of the minors. An- 
other point which weighed with the Di- 
visional Judge was the consideration for 
the sale. It is shown that when the same 
shop was auctioned in execution of decrees* 
a bid of R>. 1,620 was put in on the 30th of 
April 1919, and that after these proceedings 
Mathra Das made an application on the 
24th of May 1919 asking to purchase at 
Rs . 1 ,800. Fro til this he draws the inference 
that the sale for Rs. 1,200 was one at a price 
below the market value of the property* 
and was, therefore, prejudicial the 

minors' interests. Another point, not d- 
luded to by the Divisional Judge but 
mentioned before me by the learned (5>unsel 
for the respondents, is that Amir Chand, 
who isdes<ri.-ed as having been responsible 
for the sale, is the father-in-law ot the 
vendee Sundar Singh, smd I am asked .to 
draw tlie Inference that be was; favouring 
the latter at the expense of. the minors. 

On closer examination, these coasiderar* 
tions appear to xpetodeserye considerd% 
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^ess weight than has been attached to has shown apathy or hostility as regards 
them by the learned Divisional Judge, the interests of the minors, the position 
It is to be noticed that in the suit by Mathr a of a de faao guardian in theii respect must 
Das in 191S Musammat Shado was equal- become materially stronger. This is es- 
ly, if not more, to blame as regards the peciall> the case where the dc facio guar- 
sacrifice ot the minors^ interests. She dian has a personal interest in the estate 
refused to accept the service of summons, which he ma^^ be expected to protect along 
and it was in consequence of her re usal with that (d his ninor co-sharers. I have 
that an ex pa^te was passed against already alhided to the conduct of Musam- 

the minors. Now, the learned Counsel mac vShado in the 1918 litigation, where 
for the respondents, faced with the sugges- she aoj^ears deliberately to have sacri- 
tion that Musammat »Shado was a guardian ficed the minors' interests. There is iro- 
more inimical to the minors even than thing indeed upon the record to show that 
their uncles, argues that her failure to she has ever considered those interests 
contest the suit was due to the fact that at all until she lodged the present vSuit. 
she had no ground on which to contest We have the statement oi Mohr .Singh 
it, Attar Singh having in his own hand- to the efiect that Musammat .Shade con- 
writing executed the balance upon which sented to the pre.sent alienation, and this 
the suit was based. Now, accepting this statement, though no doubt it is interested, 
fact, it is difficult to see how the conduct has never been rebutted by any evidence 
of Mohr Singh in that suit can be des- from the other side. The present suit 
cribed in any way as hostile to the minors, was lodged more than t w. years aftei the 
His admission that his interests were sale and in a form which bears the strongest 
inimical to them, repiesented a perfectly impiess ot mala fides. I mu.st hold, there- 
straighttorward attitude and w^as one fore, that if it can be shown that the sale 
which was rather in their favour than was in the interests of the minors, it is 
against them. He might have pre- not, in any way, invalidated by the fact 

judiced their interests still more if he that Mohr .Singh and Jaman Singh 

had pretended to any right to lepresent were the de facto, but not the de 

them and had given away their interests p^xc, guardians of the minors. In this 

in that capacity. He was perfectly en- respect there is no doubt that the 
titled to plead that he had no personal offei of Rs. 1,800 made for the shop in suit 
liability and, so far as one can see, his is fai the most formidable argument which 
plea was a perfectly correct and justifiable the plaintiffs have been able to put forward, 
one. I have not seen the file in which At the same time, it is by no means a con- 
Jaman Singh w^as the co-defendant, and elusive one. We have the evidence of 
it is impossible to draw a ly inference' from Malik Deva Singh, an important and res- 
it. Again, the learned Divisional Judge pectable witness, to the effect that at the 
has, I think, overlooked the fact that the timicf ’he sde'R.'i. 1.2 00 represented the mar- 
powers of a de facto guardian, as regards ket-value of the property. It is also un- 
the alienation of a minor's property, deniable that the value of house property 
are co-extensive with those of a dc jure was tending to rise abnormally. I can see, 
guardian. He has remarked in his judg- therefore, nothing in the least improbable 
ment that the uncles could not vest them- in the theory that Rs. 1,200 represented 
selves with a legal status they did not a fair market price at the time of the sale, 
possess. This, I think, is t overlook the further, the two uncles were co-sharers 
cita. provisions which are laid down in para- in the shop and co-vendors, and they 
graph 65 of Gotir's Hindu Taw. Hindu bad their own interests to consider as 
lyaw fully recognizes a de facto guardian, well as those of the plaintiffs. It must 
and an alienation made by the latter, if be assumed that they were alive to their 
made in the interests of minors, has exact- own interests, and that they would not 
ly the same legal effect as that made by have accepted a sum considerably below 
a de jure guardian. I<urther, it is un- the value of the property in which they 
ctoniable that when a de jure guardian were interested. On the other hand, there 
has neglected to perform his duties, or is the very cogent argument that the plainU 
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iifs were undoubtedly liable for the satisfac- 
tion cf the decrees outstandiiu* against 
them. ]\ot only this but they were liable 
for more than a Jrd share iu those decrees, 
although only their Jrd share in the prop- 
erty was alienated. The decrees in ques- 
tion were not joint y against the plaintins 
and their two uncles, but jointly against 
them and one uncle in each case. 'Che 
decrees amounted to no less than Rs. 1,550 
of which plaintilfs were liable for at least 
775- Their complete release fiom lia- 
bility for the sum of Rs. 400 was, therefore, 
a proceeding very matetially in their in- 
terest. As against this, the learned Counsel 
for the respondents has quoted 
S ngh V. Nciraii Si gh (1) and CJioghatta 
V. Aso Mai (2) Those rulings, how- 
ever, can clearly be distinguished 
from the present case. They relate to 
cases in which a deceased proprietor was 
bound by cust mary rule-; in respect oi 
ancestral property, and it was held tliat, 
where he had him-ielf made no charge upon 
that ancestral propertjq its abenation 
could not be said to be in the interests 
of his heirs. The pieseut case is entirely 
different. The parties are not governed 
by custom, but by Hindu I^aw, and we 
are not dea ing with ancestral land held 
by a Muhammadan agriculturist, but with 
shop property leH by a deceased Hindu. 
There is not the least doubt that Uiat prop- 
erty was liable to be attache j in execution 
of decrees outstanding against the de- 
ceased Attar Singh, o^d that it w^as 
actually so attached. Nothing has been 
put forward to show by what other means 
the plaintiffs could have escaped from 
satisfying the decrees against their father. 
In other words, they were bound to lose 
the property in suit at some time, and 
it appears to me that they lost it in the 
iiXDst favourable circumstances possible. 

I must hold that the sa^e was in the minors' 
interests. It does not follow, however, 
from the above t )at the plain ti fs cannot, 
ill equity, claim to be re-possessed of the 
property alienated by their de facto guar- 
dians, but it is clear beyond any shadow 

(i) 15 lud. Cas» 8b6, 16.0 P. W. R. 1912; 4 P 
R- 1913; 173 b. R. 1912. 

(a) 17 lad. Cas. 371; 30P.R. 1013; 27* P. 1 ^, 
R. 1914; 312 P;W. R, 1912. 


of doubt that section 41 of the vSpecific 
Relief Act must apply to the present case 
as well as the established principle that 
he w^ho vseeks equity must do equity. It 
is urged by the learned Counsel for the 
appellant that the plaintiffs must re-pay 
to the vendee, on assuming possession, 
the total amount from which they escaped 
liability by reason of the transaction in 
suit; or, in other words, their half share 
of the fill decrees outstanding against 
them, or Rs. 775. I am unable entirely 
to follow this argument. I caniict see 
why the vendee should benefit by a transac- 
tion in which he was, in no way, interested 
and which exclusively concerns the plaint- 
iffs and their creditors. It appears to 
me, however, that the vendee is equitably 
entitled to recover from the plaintiffs 
their propoitionate share of the considera- 
tion for the sale, I, therefore, accept 
this appeal to the extent that the plaintiffs 
be given a decree for possession of Jrd 
of the shop in suit, provided that they 
pa) to the defendant Sundar Singh within 
one month from the date of this order 
the sum of Rs. 400, In view of the plain- 
tiffs' minority, I maintain the original order 
of the irial Court which directs that parties 
shall bear their own ( osts in the original 
suit. The plaintiffs, however, will pay 
the costs of the dcfemiant, Sundar Singh, 
in both the apiiebate proceedings 

Appeal partly accepted. 

R. S. D. 
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First Civin Apprai, No. 113 of 1921. 
May 9, 1923. 

Present:~-Mx. Justice Tindsay and 
Mr. Justice Sulaiman. 

RAM CHARAN I,AIy—PnAiNTiPF— 
AppEni. 
versus 

RAGHUBIR SINGH AND OTHERS 
-—Defendants— Respondents. 

Civil Procedure Code {Act V 0/1908), 0. XV 1 
r. 2, O. /A", y. 13, scope of-^Dcfpndant entering 
appearance— Pra^r fyr adjournment — Case de* 

Cided on merits--*^BiSLipex\tpn)ceedings. ' ' 
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On a proper interpretation of O. XVII, r. 2 
of tke Cml Procedure Code a Court cannot pass a 
judgment on the merits under that rule under 
oarer of the words ‘ ‘make such other order as it 
thinks fit.” [p. 389. eol. 2.] 

PhiU Koer v. Hashmat UUah Khan, 29 Ind. 
Cas. 553J 37 A. 460; 13 A. I/. J. 679, followed. 

There can, strictly speaMng, be no eft parte 
proceedings against any defendant who has en- 
tered an appearance and filed a defence, [p. 389, 
col. I.] 

In a suit for possession of land, all the defendants 
combined to file a written statement, issues were 
framed and a date fixed for tlie evidence of the 
parties. When the case came on for hearing 
only one defendant, R, was present who asked 
for an adjournment. The Court made an order 
that if jR. would deposit a certain sum 
of money within two hours, the adjourn- 
ment would be allowed. The money was 
not paid. Then, after taking the plain tiff ’.s 
evidence, the Court decreed fis suit. Another 
defendant, D, then applied imder O. IX, r. 13, 
Civil Procedure Code, to have the decree set aside: 

Held, that, although strictly speaking there 
could be no ex parte proceedings against a defend- 
ant who has entered an appearance and filed a 
defence, yet under the circumstances as the Court 
could not have delivered a judgment under 
O. XVXl, r. 2 of the CivU Procedure Code, it must 
be deemed to have taken action under O. IX of 
the Code and its judgment and decree should be 
treated as ex parte proceedings liable to be set 
aside under O. IX, r. 13 of the Code. [p. 389, 
col. a.] 

EnatuUa v. Jiban Mohan Roy, 23 Ind. Cas. 
7691 41 C. 956J 18 C. W. N. 775' 19 C. h, J* 
535. referred to. 

^st appeal from a decree of the 
Additional Subordinate Judge, Main- 
puri, dated the 23rd December 1920. 

3\Ir. Nekal Chand, for the Appellant. 

JUDGMENT.— This is a plaintiff’s appeal 
arising out of a suit for possession of certain 
prop^y. 

It appears that the property in question 
had been sold by Musammat Reoti Koer 
on the 29th November 1916 to one Chandan 
Singh. The case for the plaintiff was 
that Musammat Reoti Koer had no 
authority to sell this property as she had 
only the estate of a Hindu widow. 

Chan dan Singh is dead and is represented 
on the record by his sons and grandsons. 
The defence put up to the suit was that 
Musammat Reoti Koer was full owner 
of the property under a Will executed 
by her husband in her favour. 
We have to deal, in the first instance, 
with the history of the suit in the Court 

first instance. 

it sbems quite clear that after the plaint 
had l^een filed sumniaiig were Issued to 
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the defendants and a date was fixed for 
first hearing and for framing of issues. 

It is not disputed that the defendants 
all combined to file a written statement 
embodying the defence to which w'e have 
just alluded. Issues were framed and 
a date was fixed some months ahead 
for final disposal of the case, the parties 
being directed to have their evidence in 
Court upon the date so appointed.^ 

The case came up before the Additional 
Subordinate Judge on the 3rd of September 
1920. On that date one of the defendants 
Raghubir Singh, (defendant No. i) was 
present in Court. The Pleader who ap- 
peared for the defendant was also pre- 
sent. He informed the Court that he had 
no instructions to defend the case.^ Raghu- 
bir Singh asked the Court to adjourn the 
case for certain reasons and the Court 
made an order that if Raghubir Singh 
would deposit a sum of Rs. 100 in two 
hours an adjournment would be allowed. 
This order was not complied with by the 
defendant, Raghubir Singh. 

The defendant, Dam bar Singh, who is 
defendant No. 4, was absent on this date. 

What happened then was this.^ The 
Subordinate Judge took the evidence 
which had been produced by the plaintiff 
and as there was no evidence on behalf 
of the defendant he disposed of the case 
at once coming to findings upon all the 
issues which had been framed. The re- 
sult of his proceedings was that he gave 
the plaintiff a decree for possession and 
for mesne profitss 

After this decree has been passed Dambar 
Singh, who was absent on the date on 
which the suit was decided, appeared 
before the successor -in-office of the Sub- 
ordinate Judge who had decided the case 
and made an application to have the 
decree set aside, the application being treated 
as one under O. IX, r. 13. 

Dambar Singh supported his applica- 
tion by an affidavit alleging that on the 
date in question he had been ill a d unable 
to attend the Court and to enforce the 
presence of his witnesses. 

Notice having been issued to the plain- 
tiff the latter filed a counter-affidavit. 
The Subordinate Judge, after considering 
the affidavits tendered by both partied, 
carne to the cone^on that the lorinef 
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decree should be set aside and exercised 
his power for that purpose. After the 
decree had been set aside certain evidence 
which was put forward by the defendants 
was received on record and the result 
was that the second judgment was passed 
in favour of the defendants. The final 
judgment dismissed the plaintiff’s suit 
with costs to the defendants. The plain* 
tiff now appeals and the first point which 
has been raised on his behalf is that the 
Court below was not competent to set 
aside the earlier decree under the pro- 
visions of O. XI, r. 13. 

We have, in the first place, to consider 
what was the state of affairs when the 
Subordinate Judge passed his judgment 
on the 3rd of September 1920. 

It seems clear, from what has already 
been set out, that on that date he had 
before him a case which fell within the 
puiview of O. XVII, r. 2. 

We think it is right to say that there 
can, stitctly speaking, be no ex parte pro- 
ceedings against any defendant who has 
entered an appearance and filed a defence. 
That to our mind is clear from the pro- 
visions of O. IX. O der XVII, r. 2, applies 
to the particular case where the Iiearing 
of the suit had been adjourned and where, 
on the adjouined date, the parties or any 
of them fail to appear. 

In that case O. XVII, r. 2, enables the 
Court, if it so chooses, to deal with the 
case as being one under O. IX or to make 
such other order as it thinks fit. 

It has to be considered here that there 
is nothing in the judgment of the 3rd 
September 1920 to indicate that the Ad- 
ditional Subordinate Jr.dge was dealing 
with the case under O. IX. No mention 
of the provisions of O. XVII, r. 2 or of 
O. IX is made in the judgment and the 
contention, therefore, is that the decision 
was really a decision on the merits and 
that the decree which was based upon 
this judgment could not be set aside by 
an application made under O. TX, x. 13. 

There has been a great dtal of conflict 
of judicial decisions regarding the inter- 
pretation of the provisions of O. IX and 
0. Xyil/, We^ have, however, to notice 
a decision of aT Bench of this Court wUch 


is reported as Phul Koer v. Hashmat XJllh 
Khan fi). It was there held that on 
the proper interpretation of O. XVII, r. 2, a 
Court cannot pass a judgment on the merits 
under covei of the words “ make such 
other order as it thinks fit.” The learned 
Judges of this Court were of opiaion that 
the other order here referred to could only 
mea . an order for further aajourtimeut. 

In the present case no order for further 
adjournment was made and a judgment 
was in fact delivered and it seems to us, 
therefore, that under the view of law taken 
by the learned J udges of this Court it must 
be deemed that the Additional Subordi- 
nate Judge was in reality ^ taking action 
under O. IX and that his judgment and 
decree should be treated as ex parte pro- 
ceedings. If that is so, then there can 
be no doubt that Dambar Singh was en- 
titled to apply to the Court under O. IX, 
r. 13 to have this ex parte decree set aside. 
We agree with the view of the law which 
was taken by a Bench of the Calcutta High 
Court 111 Enatulla v. Jihan Mohan 
Roy (2). 

So much for the first and second grounds 
of appeal. Coming to the merits, the 
case for the 1 ppellant here is that the 
defendants were not entitled to succeed 
inasmuch as there was no admissible evi- 
dence before the Court to show that Minda 
lyul, the husband of Musammat Reoti 
Ko?r, had left a Will in her fuvour coixSti- 
tuting her the full owner of the property 
in dispute. 

This plea is based upon the fact that the 
defendants weu not able to produce 
in Court the original Will in favour of Mu- 
sammat Reoti Koer. It is proved that on 
the date fixed for the first hearing of the 
case the defendants filed a certified 
copy of the Vill obtained from the R'^gis- 
tration Office. 

In order to ascertain whether secondary 
evidence of the Will was allowable evidence 
was taken, and we have the statement 
of one Sundar Tal, a Fatwari. He was 
one of the attesting witnesses of the Will 


(1) 29 Ind. Cas. 553J 37 A. 460J 13 A. L. J. 
679, 

(2) 23 Ind. Cas. 7691 41 C. 9561 l8 C. W. N,, 
775J ?9 C. ly. J. 535*) 
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and deposed to its due execution. He 
stated that, after the death of the testatcr, 
the oiigintl Will came into the possession 
of one Din Dayal who was the brother 
6f Musammat Reoti Koer and who act d 
as her Mukhlar. Sunder Dal further de- 
posed that Din Dayal was dead and that 
no other members of the family either 
of Reoti Koer or of her husband were now 
in existence. 

In these circumstances, the learned 
Judge of the Court below thought that 
a sufficient foundation had been laid for 
the admission of secondary evidence and, 
as he rightly obs-rves, it was hardly possible 
for the defendants in this case who are 
the legal representatives of the transferee 
of the property to produce the original 
Will which was made by Minda Dal. 

We are satisfied, therefore, that the judg- 
nient of the Court be^ow cannot be attacked 
on this ground. 

The last ground taken in the memorand- 
um of appeal is that on a proper construc- 
tion of the Will Musammat Reoti Koei 
was not the absolute owner of the prop- 
erty in dispute. H iving read the do' u- 
ment we think there can be no dispute 
as to this matter. The Will, in our (Opi- 
nion, clearly constitutes Musammat Reoti 
Koerthe full owner of her husband's prop- 
erty after his death. The result, there- 
fore, is that the appeal fails and is dismissed. 
We make no order as to costs as the 
respondents have not been represented 
before us. 

K. s. D. & N. II. Appeal dismissed. 


MADRAS HIGH COURT. 

Civib Rejvision petition No. 397 
OF 1922. 

April 19, 1923. 

Present Mr. Justice Devadoss. 

D. K. KANNISA— Defendant-- 
Petitioner 
versus 

DEVICHAND— Peaintiff 
—Respondent. 

' Madras Small Cause Court Kv.les, 0. XX X V 1 1, 
r. 1 — Suit on pro-note — Summons in harm No. 13 — 
Direction to file application to defend three days 
Hfore hearing, legality of, 


[1923 


A direction in a summons in Form No. 13 issued 
to the defendant under O. XXXVII, r. i of the 
Madras Small Cause Court Rules that the applica- 
tion for leave to defend the suit must he filed 
in the OflSce of the Registrar and copies thereof 
must be served on the plaintiff or his Pleader 
not later than three clear days before the date 
of hearing is unreasonable and invalid, [p. 391, 
cols. I & 2.3 

In the absence of any provision giving power 
to the Court to extend the time fixed in the sum- 
mons or any provision compelling service of notice 
sufficiently early to enabk the def endant to comply 
with the direction, the direction in the summons 
must be held to be ultra vires and a Court acts 
without jurisdiction in enforcing such a direction, 
[p, 392, col. 2.3 

Rules framed for the guidance of Courts of 
Justice should exhibit a greater degree of reason- 
ableness and fairness than the rules and bye- 
laws made by statutory bodies, [p. 392, col. 1.3 

Stiles v. Galinski \,Nokes v. Corporation of 
Islington'], {1904) ^ N. B. O15: 73 D J. K.B. 4855 
90 L. T. 437; 52 W. R. 462; 68 J. P. 183; 2 E. G. R. 
341; 20 T. 1 R. 210, Arlidge v. Islington 
Corporation, (igog) 2 K.. B. 127, 78 E. J. K. B. 
553; TOO E. T. 903: 7 E. G. R. 649; 73 J. P. 301; 
25 T. E* R* 470, Johnson v. Croydon Cor- 
poration, (1886) t6 Q. B. D. 708, 55 E. J. M. C. 
117; 54 E. T. 295; 50J.P 487, Quaz e Mahmudar 
Rohman v. Sarat Chandra Dutt, 5 C. W. N. 250, 
British India Steam Navigation Company Limited 
V. Sharafally, 70 Ind. Cas. 888; 44 M. E. J 100; i 7 
E. W. 705; {1923) A. I. R. (M) 435, considerf d 

In the case of small causes expedition and 
saving of time are aimed at in framing the rults, 
but the rules should not be such as to make them 
impossible of compliance in some cases, howev^'r 
honest and bona fide may be the attempt of a 
party to comply with them. fp. 391, col. 1 .] 

Petition, under section 115 of Act V 
of 1908 praying the High Court to revise 
an order, dated 8th May 1922 of the Court 
oi Small Causes at Madras, in U. C. S. 
No. 22 of 1922. 

Mr. S. Venkatarama Aiyar, for the 
Petitioner. 

Mr. P. C. Sundaram Aiyangar, amicus 
curise, for the Respondent. 

JUDGMENT. — Ihis is an application 
under section 115 of the Civil Procedure 
Code to revise the decree of the Court of 
Small Causes, Madras, in U. C. S. No. 22 of 
1922. 

The facts are these: The plaintiff brought 
a suit on a promissory-note executed by 
the defendant. Summons in Form No 13 
was served upon the defendant on 3rd 
May 1922. He apph’ed for leave to defend 
on 5th May 1922. The hearing of the case 
fixed for tht Sth May 1923.' Th« 
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learned Chief Judge rejected the applica- 
tion for leave to defend on 8th *May as 
not having been ‘filed ’ three clear days 
before the date of hearing and decreed 
the plaintifli’s suit. The defendant has 
preferred the civil revision petition. 

Ihe plaintiff does not appear to oppose 
the petition. It is contended that the 
direction contained in the summons is 
ultra vires and the decision, therefore, 
of the learned Judge is without jurisdic- 
tion. The direction in the summons 
is: “ Leave to appear may be obtained 
on application to the Court supported 
by affidavit showing that there is a de- 
fence to the suit on the merits or that it 
is reasonable that he should be allowed 

to appear in the suit. The day 

of 19. .is fixed for your ap- 
pearance before Judge of this 

Court and the said application and affidavit 
must be filed in the Office of the Rtgistrar 
end copies thereof must be served on the 
plaintift or his Pleader not later that three 
clear days before the said date.'* 
Order XXXVII, r. i (i), of the 
Rules of the Court of Small Causes, 
Madras, reads thus: '"All suits upon 
Bills of Exchange, hmidis or promissory- 
notes, may, in case the plaintiff desired 
to proceed hereunder, be instituted by 
presenting a plaint in the form prescr bed. 
The summons shall be in Form No. 13 
in Appendix I and it shall not be necessary 
to serve a copy of the plaint on the de- 
fendant." Rule 2 (i) is “ The Court 
shall, upon application by the defendant, 
give leave to appear and to detend the 
suit, upcn affidavits which disclose such 
facts as would make it incumbent on the 
holder to prove consideration, or such 
other facts as the Court may deem suffi- 
cient, to support the application." The 
question now is whether the direction 
in the summons that an application for 
leave to defend must be filed in the Office 
of the Registrar and copies thereof must 
be served on the plaintiff or his Pleader 
not later than three clear days before the 
said day is valid or not. In the first 
place, there is no provision that summons 
ghould be served upon the defendant 
sufficiently early to enable him to apply 
three clear days before the date of hearing^ 


CASES. agi 


If the summons be served on the morning 
of the day of hearing giving no opportunity 
to the defendant to comply with the direc- 
tion Contained in the summons, could his 
right to apply for leave to defend be taken 
away. There is nothing in the rules 
which prescribes the penalty for not apply- 
ing within the time fixed. In the case of 
appH cations coding under Art. 159 of 
the Limitation Act, the period is ten days, 
and the time begins to run from the date of 
the service of summons. But in this case 
the rule makes no reference to the date 
or to the time of the service of the sum- 
mons, but insist upon an appHcation tor 
leave to defend being filed three clear days 
before the date of hearing. There is no 
remedy open to the defendant if he is 
not served so as to give sufficient time 
to apply three clear days before the date 
of hearing. Though Form No. 13 is sanc- 
tioned by O. XXXVII, r. I, yet one has 
to see whether a direction given in the 
summons or a time fixed for doing an 
act by the Court is reasonable or unreason- 
able. If the rules provide for an ex- 
tension of time for proper reasons, the 
direction would not be unreasonable? 
but where it gives no option to the Court 
to give relief in cases of real hardship 
where the defendant is not to blame it 
cannot be held to be reasonable. No 
doubt, in the case of small causes expedi- 
tion and saving of time are aimed at in 
framing the rties; but the rules should 
not be such as to make it impossible of 
compliance in some cases however hoi*est 
ana bona fide may be the attempt on the 
part of the defendant to comply with the 
rule. As the plaintift did not appear, 
1 asked Mr. Sundaram Aiyangar to argue 
the case as amicus curidt fox the respondent 
and he did his work very satisfactorily. 
He has drawn my attention to the cases 
reported as Stiles v. GalinsH [Nokes v. 
Corporation of Islingtoni (i), Arlidge v. 
Islington Corporation (2) Johnson v. 


(1) (1904) I K. B. 6151 73 L. J. K. B. 4851 

90 If, T. 4371 52 W. R. 462; 68 J. P. 183: 2 L. C. 

R. 3415 20 T. Iv. R. 219. 

(2) (1909) 2 K:* 127: 78 L. J. K. B. 553; 

1001 L. T. 9031 7 L. O. R. 649* 73 J. ^oii 2^ 

T. L* R. 470 W ^ h 
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€foydon Corporate > (3). Those ate the 
cases in which the Court held that rules and 
by-law^ made by statutory bodies should 
be reasonable ; otherwise, they would be 
uUra vires and void. In the case of rules 
ftamed'for the guidance of Courts of Justice 
one should look for a greater degree of 
leasonableaess and fairness. He drew 
my attention to a casein Quazle Mahmudar 
Rehfmn v. Sarat Chandra Dutt (4) in 
which Stanley, J., sitting as a Single Judge, 
held that he had no power to extend the 
time prescribed for filing an application 
for leave to defend a suit under Chapter 
XXXIX of the Civil Procedure Code of 
1882. The learned Judge quoted section 
4 of the old ^imitation Act and held that 
he bad no power to extend the time. He 
distinguished a case decided by Pontifex, 
J., in which that learned Judge extended 
the time for filing an application for leave 
to defend on the. ground that, as the de- 
fendant lived at Peshawar, the time within 
which the defendant might obtain liberty 
to appear and defend should have been 
28 days instead cf to days, the time con- 
tained in the orm described in the Pourtb 
Schedule to the Code.'' In British India 
Steam Navigation Company Limited v. 
Sharafally (5) a Bench of this Court held 
that, as the Small Cause Court was open 
on certain days during the vacation for 
the receipt of plaints, petitions and other 
papers, the Court could not be treated 
as closed, and an application for appeal 
to the bull Bench which could have been 
filed on the days the Court was open, could 
not be filed alter the close of the vacation. 
Though section 148 c-f the Civil Procedure 
Code, Madras, which is a new section giving 
power to a Court to extend any period 
of time fixed or granted by the Court for 
doing any act prescribed or allowed by 
Iftie Code has been extended to Small Cause 
Courts yet, the learned Judge had no juris- 
diction to extend the time fixed in the 
summons by the Court for filing an appli- 
cation for leave to defend by reason of the 


(3) (i886) 16 Q. B. D. 708; 55 :i,. J, M. C 

1171 54 I,. X. 295; 50 J. P. 487. 

(4) 5 C. W. N. 259. 

(5) 70 Ind. Cas. 888; 44 M. X. J. 100; 17 

W. 705, (1913) A, I, R, W 43 J. 


definition of the word Code in O. I 
(a) r. 4 (2). Though Form B is according to 
r. I of O. XXXVII, it cannot be said 
to form part of the rules. If the direction 
as regards the filing of an application, for 
leave to defend is intended to be made part 
of O. XXXVII, r. J, it should have been 
made clear and a provision should have been 
made tu meet cases where the defendant 
could not possibly have three clear da) s 
owing to the service on him within three 
days of hearing. Taking all the circum- 
stances into consideration, I hold tnat 
the direction in the vsummons is umeasonable 
and, therefore, utha vires and the Court 
b> complying with an illegal rule has 
acted wittiout jurisdiction. 

I, therefore, set asme the order of the 
learned Chief Judge and direct him to 
restore the case to his file and to receive 
the application for leave to defend and 
to dispose of it according to law. 

The costs of this application will be 
borne by the plaintiff. 

V. N. V. Order set aside. 


PRIVY COUNCIL. 

Appeai, from the Bombay High Court. 
June 7, 1923. 

Present : — -Viscount Haidar e, Lord 
Phillimore rnd Lord Corson. 
ALCOCK, ASHDOWN AND COMPANY, 
Limit ed — Appeee ants 
versus 

Tan CHIEF REVENUE AUTHORITY' 
OF BOMBAY — Respondent. 

Income Tax Act{ VII 0/1918), s. 51 — Revenue 
Authority, duty of — Refusal to state case — High 
Court, whether can compel reference. 

When a capacity or power is given to a public 
authority, there may be circumstances which 
couple tne power with a duty to exercise it. 
[P* 39b, col. 1.] 

Julius V. Lord Bishop of Oxford, (1880) 5 A. 
C. 214; 49 L J Q B. 577; 42 L. T. 546; 28 W. R. 
7*6; 44 J. P. 600, referred to. 

Under section 51 of the Income Tax Act, 
the Chief Revenue Authority is bound tp 
state a case for the cminion of the High Court 
on the application 01 the assessee. In case the 
Revenue Author!^ improperly refuses to state 
a casp, the High Court can compel It to do so. 
.I|p. »w. «!. 
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ChUf Commissioner of Income Tax, Madras 

V, Northern Anantapur Gold Mines, Limited, 64 
Ind. Cas, 682; 44 M. 718; 14 ly. W. 108; (1921) M. 

W. N. 502; 41 M. I/. J. 177, overruled. 

Appeal from the Bombay High Court 

dated 2ri:t October 1920. 

Messrs. Clauson, K. C., Waiter and Cyril 
King, for the Appellants. 

Messrs. A. M, Dunne, K. C., and R. 
Hills, for the Respondent. 

JUDGMENT. 

Lord Fhillimore. — 'This is ar appeal from 
an order made by the High Court of Judi- 
cature at Bombay on the 21st October 
1920, discharging with costs a Rule nisi 
directed to the Chief Revenue Authority 
of Bombay, whereby the authority was 
called upon to show cause why he should 
irot be ordered to refer to the Court for its 
decision certain questions stated in Ex- 
hibit D to a petition presented to him, or 
in the alternative why he should not hear 
and determine according to law the appli- 
cation of the petitioners. 

The following is the matter in dispute. 
The applicants for the Rule, Alcock, Ash- 
down and Company, Limited, the present 
appellants, were called upon under the 
Indian Excess Profits Duty Act, 1919, 
to make a statement of their profits for 
the year 1918. Under the powers given 
them by the Act they elected to have the 
standard of their profits ascertained upon 
an average of the four years 1913, 1914, 
1916 and 19^7- They thereupon made 
a return of the average capital and the 
average profits of these four years and of 
their capital and profits for the year 1918, 
whereby they purported to show that the 
percentage of profit for 1918 was not in 
excess of the average profit on the average 
capital of the four standard years; and they 
claimed, therefore, to be exempt from 
excess profits duty. 

The Collector of Income Tax, however, 
made an assessment upon them whereby 
he brought out their excess profits at up- 
wards of 17 lacs of rupees, on which a 
50 per cent, duty would have to be paid 
after some minor deduction had been made 
and he required the payment of this duty 
bylthree instalments. . 

^ The appellants appealed to the Chief 
RevenueJAuthority, and|their appeal was 
heardXon t^ejsrdj August 1920. At the 
hearing* of that appeal, Counsel fbr the 


appellants asked the Authority to state 
a case for the oifiaion of the High Court, 
and by letter dated the ^th, their agents 
set out the quest ons upon which they 
desired the case to be stated. In the mean- 
while, and apparently before this letter 
had reached the Authority, he , by letter 
dated the 5th, informed them that at the 
hearing he had confirmed the assessment 
made by the Collector of Tncjme Tax. 
In his letter he further said that it had 
been decided that as the law was quite 
cle^r on the point, it was unnecessaiy to 
refer the case to the High Court. 

Oix the iith August the Authority sent 
an answer to the agent's letter of the 5th 
—which, by Some accident, is referred 
to as dated the 4th. This answer was 
to the following effect: — 

“I have the hoi, our to state that 
the appeal was finally decided by me on 
the 3rd instant. A reference to the High 
Court was deemed unnecessary. 

“In calculating the income liable to duty, 
income from ^ investments excluded from 
business capital has been specifically ex- 
cluded. This is added as, from your letter 
under reply, you seem to be under some 
misapprehension and think that such in- 
come has also been charged with duty." 

Thereupon the appellants obtained 
the Rule nisi. In their petition to the Chief 
Revenue Authority they had made the 
following averment:- — 

“T' e Collector has disregarded the first 
prwviso to section 6 (i) of the Act, and has 
held that the investments of the petitioner 
did not fomi part of the business capital 
of the petitioner, notwithstanding that 
under section 6 fi) (b) (itt), under which 
the petitioner is to be assessed, the in- 
terest on such securities is to be brought 
into account and, notwithstanding the 
nature of the petitioner’s business. The 
Collector has arrived at his assessment by 
a compromise which is not justified by the 
pr ovisions of the Act . ” 

The application for the Enle was support- 
ed by an affidavit of which the following 
are material passages: — 

“During the war it was impossible Tor 
Messrs. Alcock, Ashdown and Company, 
Limited, to expand their business by the 
, erection ;Oi new buildings and It was im- 
' possible for them to obtain plaiit, - machi- 



394 INDIAN CASHS. [ 192 ^ 

AI,COCB, ASHDOWN & CO. V. CHIEF RB¥ENtyE AUTeoRITYOF BCMBAY. 

very, stock and materials, and that there- the capital from over 56 lacs to about 16, 
^ore pait of their profits which were bona and therefore brought out a huge profit. 
fid ’ retained in the said business for the pur- The Chief Revenue Authority, while 
pose of expanding the same had to be re- generally agreeing and confirming, said 
tained in the form of cash and investments that he considered the Collector's allow- 
pending such time as they were able to ance of 6 lacs was libeial. 
expend the same for the purposes afore- When the matter came on for argument 
said. In addition to such accumulated before the High Court , the first question 
profits the said cash and investments in- to be decided was whether the Court had 
eluded Rs. 22,07,984-5-3, which the any jurisdiction to order the Authority 
Company owed. ^ to state a case. This was argued before 

‘‘On the 31st December 1917 their cash the High Court upon the language of sec- 
and investments amounted to Rs. 23,70,478 tion 51 of the Indian Income Tax Act of 
and on the 31st December 1918 to 1918, which is made, by the Excess Profits 
Rs. Duty Act, applicable also to cases under 


“By the 31st December 1919, the said 
item of cash and investments had been 
reduced to Rs. 32,77,555 and now stands 
at the sum of Rs. 30,15,292.“^ 

And there was a further submission that 
an allowance of 6 lacs was the allowance 
of an arbitrary figure. 

On showing cause, the^ Authority exhi- 
bited to an affidavit copies of “the deci- 
sions “—in other words, the reasons for 
the decisions , of the Primary Revenue 
Authority and of the Chief Authority on 
appeal. Prom these it appears that both 
the Revenue Authorities had purported 
to follow the principle of construction laid 
down by them in a previous case, whereby 
they had arrived at the conclusion that 
in calculating capital, only the capital 
actually employed in the business was to 
be taken into account; that in this case the 
Income Tax Collector found that 50 lacs 
of rupees were invested in securities 
or kept as fixed deposits in other concerns, 
that in his ' iew this money was money em- 
ployed in those concerns and not in the 
business of the Company, that from the 
statement of the representative of the 
appellants it appeared that at the most 
about 16 lacs would be required in the near 
future for the expansion of the business, 
that the whole of it could be safely dis- 
regarded in computing capital employed 
in the business, but, however that might 
be, he (the Collector) had taken an arbit- 
rary figure of about 6 lacs which he thought 
might be regarded as captital temporarily 
set aside but required for business purposes, 
and regarding the rest as capital not to be 
employed in the business,’ had redueed 


this Act. But in the case prepared for 
their Eordships' Board and in the argument 
before their EordvShips, the objection to the 
jurisdiction was put more broadly. The 
High Court of Bombay in considering this 
point merely applied itself to the ques- 
tion whether or not the Authority had 
a duty in the circumstances to state a 
case. But as the point was rasied before 
their Lordships, it took the form of saying 
that even if the Authority had a duty, 
the Court could not require him to exercise 
it; and for this purpose reliance was placed 
ripon the well-known general purview of 
Indian legislation which excludes matters 
of revenue from the consideration of the 
ordinary Civil Courts, the principle being 
exemplified in the case of Spooner v. Jud- 
dow (i), decided in the year 1850, and upon 
section 106 (2) of the Government of India 
Act, and, lastly, upon a recent decision of 
the High Court of Madras, given since this 
case was before the Court of Bombay, Chief 
Commissioner of Income Tax, Madras v. 
N orthern Anantapur Gold Mines, Limited (2). 

Upon the point thus broadly stated, 
their Lordships have no difficulty in pro- 
nouncing a decision. To argue that if 
the Legislature says that a public officer, 
even a Revenue Officer, shall do a thing, 
and he without cause or justification re- 
fuses to do that thing, yet the Specific 
Relief Act would not be applicable, and 
there wotld be no power in ^ the Court 
to compel him to give relief to the 

(1) 4 M. I. A. 353} 6 Moo. P. C. 257J Perry 
O. C. 392; I Sar. P. C. J. 363; r8 L. R. 734J 13 E. 
R. 682: 4 Ind. Dec. (o. s.) 258. 

(2) 64 Ind. Cas. 682; 44 M. 718; 14 L. Wf 108; 
(1921) M. W. N. 5021 41 E j» 177^ 
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subject, is to state a proposition to which 
their Lordships must refuse assent. Sec- 
tin 45 of the Specific Relief Act enables 
any of the three High Courts to “make 
an order requiring any specific act to be 

done or forborne by any 

person holding a public office whether of 
a permanent or a temporary nature, or 
by any Corporation or by any Court of 
Judicature," provided that “such doing or 
forbearing is, under any law for the time 
being in force, clearly incumbent on such 
■ person or Court in his or its ^ public charac- 
ter, or on such corporation in its corporate 
character, “ and subject to other certain 
conditions not material to^ this case. 

It is true that the section is not to autho- 
rise the High Court “to make any order 
which is otherwise expressly excluded by 
any law for the time being in force." The 
excluding law is suggested to be the already 
cited clause in section io6, sub-section (2), 
of the Cover iment of India Act, which 
is in the following terms:— 

“The High Courts have not and may not 
exercise any original jurisdiction in any 
matter concerning the revenue, or concerning 
any act ordered or done in the collection 
thereof according to the usage and prac- 
tice of the country or the law for the time 
being in force." 

In their Lordships' view, the order of 
a High Court to a Revenue Officer to do 
his statutory duty would not be the exer- 
cise of “original jurisdiction in any matter 
concerning the revenue," and tlie latter 
part of the clause need not be considered, 
for the proceedings in this case had not to 
do with the collection of the revenue, 
but with the preliminary assessment to 
ascertain what that revenue was. 

There remains, however, the question 
which was also considered by the High 
Court of Madras, though rather as a branch 
of the question on which their Lordships 
have just pronounced their decision than 
as a separate point in itself, and which 
was considered by the High Court of Bombay 
in the present case and in another case 
which has recently been before their Lord- 
ships. This question the Bombay Court 
determined adversely to the Chief Reve- 
nue Authority , holding that there would 
be under section 51 of the Income Tax 
Act a dtttjr to state a case ^ a point oi law 


arose. ^ Here it is necessary to refer some- 
what in detail to the provisions of the two 
Acts. Section 15 of the Excess Profits 
Duty Act, 1919, says that the provisions 
of various sections, including section 51, 
“of the Indian Income Tax Act, 1918, 
shall apply , with such modifications, if 
any, as may be prescribed, as if the said 
provisions referred to excess profits duty 
instead of to income-tax, and every officer 
or authority exercising powers under the 
said provisions may exercise the like power 
under this Act in regard to excess profits 
duty as he or it exercises in regard to in- 
come-tax under the said Act." 

Section 51 of the Indian Income Tax 
Act must be set out at length: — - 

“51. (i) If in the course of any assess- 
ment under this Act or any proceeding in 
connection therewith other than a pro- 
ceeding under Chapter VII, a question 
has arisen with reference to the interpre- 
tation of any of the provisions of this Act 
or of any rule thereunder, the Chief Reve- 
nue^ Authority may, either on its own 
motion or on reference from any Revenue 
Officer subordinate to it, draw 1 p a state- 
ment of the case, and refer it, with its own 
opinion thereon, to the High Court, and shall 
so refer any such question on the appli- 
cation of the assessee unless it is satisfied 
that the application is frivolous or that a 
reference is unnecessary. 

“/'2) If the High Court is not satisfied 
that the statements contained in the case 
are sufficient to enable it to determine the 
questions raised thereby, the Court may 
refer the case back to the Revenue Authority 
by which it was stated, to make such addi- 
tions thereto or alterations therein as the 
Court may direct in that behalf. 

“(3) The High Court upon the hearing 
of any such case shall decide the questions 
raised thereby, and shall deliver its judg- 
ment thereon containing the grounds on 
which such decision is founded, and shall 
send to the Revenue Authoiity by which 
the case was stated, a copy of 
such judgment under ^ the seal of 
the ^ Court and the signature of the 
Registrar ; and the Revenue Authority 
shall dispose of the case accordingly, or 
if the case arose on reference from any 
Revenue Officer subordinate to it, shall 
forward a oppy of sttcb itidgmout to suc^ 
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officer who shall dispose of the case con- the power is reposed to exercise that power 
formnbly to such judgiTient. when called upon to do so." 

“(4) Where a reference is made to the In their I/ordships’ view, always suppos- 
High Court on the application of an as- ing that there is a serious point of law to 
sessee, costs shall be in the discretion of be considered, there does lie a duty upon 
the Court." the Chief Revenue Authority to state 

It is said that, though under this section a case for the opinion of the Court; and 
the Chief Revenue Authority may, if he if he does not appri, iate that there is such 
thinks fit, draw up a statement cf the case a serious point, it is in the power of the Court 
and refer it to the High Court, he is not to control him and to order him to state 
bou d to do so, even on the application a case, 
of the person to be assessed, if he is satis- 
fied that the application is frivolous or that So far their lordships are in agreement' 
the reference is unnecessary , and that the with the High Court. There remains the 
nuthoiity has it the present cfse shown question which has led to this appeal. The 
that he is satisfied tln.t tlie application High Court has apparently considered 
was frivolous and the lefercnce was an- that there is no serious point of law in- 
necessary. ^ ^ volved in this case. It was, indeed, con- 

Their lyordshij s, however, agree^ with tended by Counsel for the respondent that 
the Bombay High Court that this is too the H’gh Court had accepted the position 
narrow a Construction of the section. Take, that there was a question of law and then 
first, the case which is last in the clause, had gone on to decide it adversely to the 
If the assessee applies for a case, the A^- appellants; but their Lordships think this 
thority must state it, ualess he can say contention inadmissible. If there is a 
that it is frivolous or unnecessary. ^ He is point of law, it ought to be decided in a 
not to wait for the Court to order him to regular manner and upon proper materials; 
do it; it will be a misfeasance and a breach and here it should be said that the manner 
of the statutory duty if he does not do it, is not regular and that it is at least doubt- 
Put that case aside. The rule here is ful whether the materials are complete, 
supported upon the earlier part of the sec- Their Lordships must, therefore, consider 
tion. No doubt that part does not say whether the High Court should have order- 
that he shall state a case, it only says that ed a case to be stated. Tliis, as it appeared 
he may. And aS the learned Counsel for to the learned Chief Justice, depended 
the respondent rightly urged, “may" does upon the question whether the Chief 
not mean “ shall'*. Neither are the words Revenue Authority had reasonable 
“it shall be lawful" those of compulsion, grounds for being satisfied that a reference 
Only the capacity or power is given to the was necessary. This is not quite the 
Authority. But whe i a capacity or power way in which their Lordships Would put 
is given to a public autJiority, there may it. But to proceed: In the view of the 
be circumstances which couple with the Chief Justice profits not employed in 
power a duty to exercise it. To use the the business are not capital for the purpose 
language of Lord Cairns in the case of of this Act, and profits intended to be 
Julius V. Lord Bishop of Oxjord (3). employed in the business are not, therefore^ 
“There may be something in the nature necessarily to be treated as capital, and 
of the thing empowered to be done, some- ^ally, whether profits are or are not em-‘ 
thing in the object for which it is to be ployed in the business is a question of fact 
done, something in the conditions under to be determined by the Authority. Raw- 
which it is to be done, something in the c.tt, J., agreed, and held that it was not 
title of the person or persons for whose shown to be clearly incumbent on the 
benefit the power is to be exercised, which Chief Revenue J Authority tolrefer these 
'‘may couple the power with a duty, and questions to the Court,^and that he had 
make it the duty of the person in whom reasonable grounds for being satisfied that 

the reference was unnecessary. 

(3) (*88a) 5 A. C. M41 49 J. Q. B. 577) 4* I,. Quite recently, in the case of StGas 
t, 34*1 a* W( K, jiti 44 J. y, #00, Lighffns Improvmerct Company, LimM 
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V. Commissioners of Inland Revenue (’4) 
before the House of I/ords, a decisioa has 
been given on the English E)xcess Profits 
Act, the terms of which so far as they differ 
are less favourable to the present appellant 
than the terms of the Indian Act. In 
this case the House decided against the 
tax-payer that the question whether capi- 
tal placed in a particular iavestnient was 
capital employed in the business or was 
not, was not a i>ure question of fact upon 
which the decision of the Income Tax Com- 
naissioners would be cor elusive but was 
a question of law or of mixed law and fact, 
the decision of the Commissioners upon 
which would be open to review; ..nd accord- 
iagly it was reviewed, and judgment was 
given against the tax-payer that the par- 
ticular investment in qestion did not form 
part of the capital of tlie business. 

It follows that the decision of the Au- 
thority^ in this case could not be held to be 
conclusive as a decision upon a mere ques 
tion of fact. Nor did the Chief Revenue 
Authority or h's subordinate so treat it. 
They treated it as a matter of principle 
and refer to their judgments in a previous 
case as laying down the principle, that is, 
laying down the law upon the subject. 

In their lordships’ view, an important 
question of law upon the construction of 
the Statute is involved. This may be most 
tersely expressed by asking the question, 
what are the interest-bearing securities 
which form part of the assets of the busi- 
ness and are, therefore, to be treated as part 
of the capital;^ and one guide in arriving 
at this conclusion may well be the differ- 
ence of language between the later Indian 
and the earlier BngHsh Act. 

It is true that these are not Acts of the 
same legislature, and that the Indian 
legislature and the draftsman whom it 
employed may have thought it unnecessary 
to introduce provisions like those contained 
in paragraphs 8 and 12 of Part I of the Fourth 
Schedule of the English Act, and may have 
meant no variation from the sch'eme of the 
"English Act when it and he introduced 
tie words ‘^securities" and spoke of interest 
on certain securities as being profits from 


(4) (1923JW. N. 15^ affinniii^ (192a) 
9 * I#' J. E. B. 694} 127 I#, T. 7321 38 

613 i 


3 K. B. 


T. I,. R, 


the business. Too much stress, therefore, 
should not be laid on these differences. 
At the same time, it is noteworthy that the 
Indian Act takes notice of the English Act 
in Schedule I, paragraph 4 ; and the Court 
may come to the conclusion that the 
reason for the differences between the two 
Acts is not a mere difference of drafting, 
but a deliberate variation due to the differ- 
ent conditions under which business is 
carried on in India and in England. 

On the whole, their Eordships think 
that the Chief Revenue Authority should 
have been ordered to state a case, and they 
will humbly advise His Majesty that this 
api;^al should be allowed, and that the Rule 
nisi should have been converted into an 
order absolute in the terms of the first al- 
ternative expressed in the Rule nisi, and 
that the appellants should have their costs 
in the High Court and before this Board. 
• s. D. Appeal allowed. 

Solicitors for the Aiq-eiiaiit : — ^Me.'srs. 
Rawle, Johnstone & Co. 

Solicitors for the R'-spondent : — The 
Solicitor, India Office. 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT. 

First Civii, appbai. No, i of 1920. 
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Maulvi MAZIUDIN — Pi,aintiff^ 
Appe^,i,ant 
versus 

HASSAN KHAN and othbrs— DKFRnd^ 

ANTS — RJBSPONDKNTS. 
Custom-^Will-^Muihammadxais of Charsaddai 
District Peshawar— -DisinheriUmcc of sons — WiU^ 
whether valid. 

Under the custom obtaining among Muhammad < 
zais of Chafsadda Tahsil in the Peshawar District, 
a Will which completely disiliherits the sons of 
the testator is, ipso facto, invalid, [p. 401, col, 2.] 
First appeal from an order of the Sub- 
Judge, Charsadda, dated the' 25th No- 
vember 1919,, 

Maulvi Alif Din, for the Appellant. 

Mr. Baaduddin Khan, K, B., fof the Rcr 

spondeRts. 
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JUDGrMENT.— -The parties to this case 
are Mi^haminad7. is ol the* Qiarsadcia 
Tahsil in l c Peshawa’^ District. The 

dispute relates tc the estate oi JSajaf 
Khan, deceased, who was a large proprietor 
owning land in a number of difierent vil- 
lages in the Charsadda Tahsil. 
He was twice married. By his first 

wife he had three sons and three daugh- 
ters, and by his second, three daughters. 
His second marriage was contracted many 
years after the first when he was already 
an old man. He died on the 2nd of November 
iqi6 at a very advanced age. On the i6th 
of October 1 91 G he execiiteci a detailed Will 
disposing of the whole of his estate. The 
execution of this Will is admitted. It w'as 
registered on the 17th of October 1916. 
On INajaf Khan’s death his surviving 
heirs were Mohsan Khan and Hassan 
Khan, sons by his first wife, Musammat 
Habiba. widow of Hussain, another son by 
the first wife who predeceased Najaf Khan, 
three daughters by the first wife, three 
daughters by the second, and one surviving 
widow, namely. Musammat Naqiya Beg am, 
the second wife. The Will recited that 33 
jnribs of land had bee i given tn Musammat 
Naqiya Bega'm in dow-u during the testa- 
tor's lifetime, and that this area wasalreaay 
her property and was, therefore, excluded 
from the operation of the Will. The land 
granted in dower to the first wife was refer- 
red to, the testator admitting the rights 
of her sons to Jths of it and asserting that 
Jth had reverted to the testator himself. 
The dower granted by the testator to the 
widow of his deceased son Hussain on^her 
marriage was also referred to. The 
residue of the estate was divided into three 
portions. One portion, which was allocated 
to certain specified villages, was bequeath- 
<^d tc. what purported to be a waqf or re- 
ligious endowment. Mauhn Maziuddin, who 
is the brother of the deceased’s widow 
Musammat Naqiya Begam, was constituted 
the mutawalli of this endowment under the 
Will, t'Ut the conditions prescribed were 
not those generally binding in the case of 
property, as the muUwalU was speci- 
fically given an unrestricted power of alien- 
atluii. The remaining 2-3rds of the estate 
was bequeathed to the natural heirs of the 
testator, all the surviving sons and daugh- 
ters succeeding and the share of each son 
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being double that of the shaie of each 
(laughter. The bequest, however, to the two 
surviving sous, Mohsan Khan and Hassan 
Khan, was qualified by the conditions thht 
they could not succeed unless they first 
repaid a sum of Rs. 21,000 to the estate 
which, it was recited in the Will, their 
father had advanced to them. They were 
made liable pay this sum to each of the 
bericficianes including mut walli Mazi- 
uddin according to the prop rtionate share 
bequeathed to each beneficiary, and in the 
event of the sum not b^^ng so paid, the es- 
tate bequeathed to Mohsan Khan and 
Ha -SI Khan was to remain mortgaged to 
the other beneficiaries. On the death of Najaf 
Khan, however, Mohsan Khan and Hassan 
Kha succeeded in obtaining pos.session of 
the whole of the estate. The fiist person to 
come into Court was the widow Musammat 
Naqiya Begam. On the i8th of December 
1917 she Icdged a suit for pos.session of the 
lanci de.scribed in the Will as her property 
by dower for her share in the estate as be- 
queathed to her by the Will and for xeos- 
session of the share of Mohsan Khan and 
Hassan Khan as mortgagee of their interests 
under the last clause of the Will which I 
have dealt with above. The suit was re- 
sisted by Mohsan Khan and Hassan Khan 
who were suj^j^orted by their own sisters. 
Tlirougho t this litigation, indeed, the par- 
ties have divider! themselves into two 
distinct sections, namely, the children by 
the first wife against the children by the 
second. As might have been expected, 
Maziuddin, the brother of Musammat 
Naqiya Begam, is on the side of his sister 
and her children. The validity of the Will 
in that .suit was contested on a number 
of different grounds. It was pleaded that 
the testator was, at the time, of unsound 
mind, and that he was acting under undue 
influence. It was also pleaded that no 
valid "waqf was created by the instrument, 
and that it exceeded the restrictions upon 
the power of will making imposed by cus- 
tom upon the community to which the 
parties belonged. I'he District Judge who 
tried the case, held that the testator w^as 
of soiind mind, but was acting under undue 
influence, and that the Will was invalid for 
this reason. He also held that the waqf 
in question could not be validly created 
by the Will. He further disallowed 



INDIAN CASES. 


399 


Vol. 7S] 

MAZItJDIN V, HASS AN KHAN. 

sammat Begam's claim to the prop- 

erty described in the Will as having been 
previously gifted to her in dower, and he 
held that the charge of 21,000 imposed 
upon the estate bequeathed to the two sons 
was invalid and illegal. On these findings 
he dismissed the suit. Musammat Kaqiya 
Beg am appealed to the Divisional Court. 
The Divisional Judge, in the course of a 
somewhat cursory judgment, dealt only 
with the question as to the validity of the 
Will and the waqfixrnier Muhammadan Law 
and, finding that the Will was, in thisrespect, 
valid, rever.sed the finding of the District 
Judge and decreed the claim both to the 
dowered property and the bequeathed estate. 
He concurred, however, in the finding 
that the charge of Ns. 21,000 upon the son's 
share was invalid. He omitted to adjuiii- 
cate itpon the question of undiie influence 
and gave no reasons for his reversal of the 
District Judge's finding that the alleged 
gift in dower had ixever been made. Against 
this finding both sides appealed to the 
Judicial Commissioner. The appeals were 
dealt with by the Officiating Judicial Com- 
missioner, Mr. Copeland, in a detailed and 
closely rea'soned order dated the 27tli of June 
1919. He overruled the findng of the Divi- 
s^ional Court that the dower of landed proper- 
ty was valid, but allowed the clam in respect 
Off a house alleged to have been gifted to 
Musammat I-qaqiya Begam in dower. He 
agreed with tne concurrent finding cf the two 
Courts below that the charge of Rs. 21,000 
against the sons' share was invalid. On 
the question of undue influence he found 
that undue influence had not been proved 
and that the Will, so far as this contention 
was concerned, was not invalid. It was 
already clear that the ‘=11 it by Musamniut 
Naqiya Begam was, to a great extent, 
St test case for the more important claim 
which would eventually have to be made by 
Ma?iudiri. As regards the validity of the 
waq f and the appointment of Mazi- 

tiddin as muiwath, Mr. Copeland ex- 
pressly avoided passing a final decision. 
In considering the question whether the 
W ill was valid under the custom governing 
the parties, he confined himself to its effect 
upon the widow, and he quoted a ruling of 
this Court, North-West Frontier pro- 
vince Judicial Record N. 66 as authority 
for the view that a part of a Will could be 


upheld without necessarily upholding the 
whole. He remarked ' in respect of the 
widow ancl the daughters, the Will, 
in my opinion, does not go beyond 
what is sanctioned by the custom 
of the Muhammadzai tribe, but 
in respect of defendant No. 10 (Maziuddin) 
it very probably does. However, all that 
has got to be decided finally in the present 
suit is as to whether the bequest in favour 
of the plaintiff is valid." Both sides en- 
deavoured unsuccessfully to get this judg- 
ment reviewed by the permanent Judicial 
Commissioner, Mr. Rennie. On the 6th 
of October 1919 Maziuddin came forward 
with the present suit for possession of the 
Jrd share bequeathed as wiqf under the 
Will. The Trial Court threw out the suit 
on the preliminary ground that the creation 
of a waqf was invalid under Sitrii Muham- 
madan Law unless possession was delivered 
by the donor. An appeal was preferred 
by the plaintiff to the Judicial Commis- 
sioner, who held, following the authority 
of the Privy Council as laid down in 
Baqar Ah Kh'i'i v. Anjuman Ara 
Begam (i), that the creation of a xmqf 
by testamentary disposition and without 
delivery of immediate posSvSSion was valid. 
On this finding he decreed the plaintiff's 
claim on the 5th of May 1920. The defend- 
ants then applied for review on the ground 
that the bequest had been attacked in the 
Trial Court on many other grounds besides 
that upon winch the Judicial Commissioner 
had alone adjudicated. My predecessor, 
Mr. Rennie, accepted the application to 
revicvv his order and, reco:^nizing the valid- 
ity ot the del end ants' contention, on the 9th 
of July 1920 remanded the case to the 
Trial Court under O. XLI, r. 23 for 
decision upon its merits. The presiding 
officer of that Court had meanwhile been 
changed. On the 28th of November 1921 
the new presiding officer dismissed the 
suit. Against the dismiSvSal of the suit 
Maziuddin has preferred the appeal which 
is now before me. 

The ji\dgment of the Trial Court now 
under . ppeal cannot be regarded as very 
satisfactory. The findings of the Court 
amount to (i) that no ^(aqf was created 
by the Wdl, (2} that a Muhammad' 


(t) 25 A. 236; 30 In'elatmg fb i 
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zai proprietor cannot, under custom, 
disinherit sons and that the effect 
of the Will in suit is to oJs inherit 
them; (3) that th(* waqf is invalid because 
possession was not de'ivered, and (4) that the 
suit in respect of the waq f wiW not lie because 
per nission for its institution has not been 
obtained under the provisions of section \ 
Civdl Proceaiire Code. It may be re- 
marked at once that the third of these 
grounds cannot ]){.ssib]y be defended. 
The finding complete!}^ ignores t'.e fact 
that this issue had been finally decided b> 
Mr. Rennie in his ordei' of the sth of May 
1920 and could not be re-jpeued It is 
not, aeain, denied by the K'Spondcnts 
on tl)is appeal that the 4th finding, that the 
institution of the suit recpiired jar mission 
under section 92, Ci il Procedure Code, 
is clearly wrong. Tbe main ground upon 
which this apiieal is argued is that the 
creation of the waqf in suit ivSvafid by the 
custo u obtaining among the parties. It 
involves also the question of the restric- 
tions upon the power of tcstamcntaiy’ be- 
quests among Muhammadzais of the Chai- 
sidda Tahsil. If the restriction hitherto 
recv)gnized by Courts w.dch disallows the dis- 
inheritance of sons, is to be accepted as 
binding, the appellant falls back upon the 
contention that the provisons of the Will 
in suit do not amount to disinheritance. 

I do not propose to review the judicial 
precedents extend iiig over many years which 
concern the power of Will making among 
Pathans in general in the Peshawar Disli ict 
and in particular among the Muhammadzai 
tribe, because I have recently had occasion 
to do so at great length in the ca«e of Abdu 
M man v. Musammal Faroqa^ decided 
by me on the 3rd Jul> 1922 and published as 
North-West Frontier Province judicial 
Record No. in. That case also related to 
Muhammadzais of the same tract, and it 
has been quoted by both sides on the present 
appeal in support of their respective conten- 
tions. It is clear from the enquiry which 
was made in this case iti.the Trial Court, that 
we have really no pre'^edent dealing with 
the question of the creation of waqf by 
Will among Muhammadzais. Admitting 
that the power to create a by 

Will exists under Muhammadan T aw, 
validity of a testamentary bequest of this 

7 n 


nature by a Muhammadzai proprietor 
must turn upon the wider question of his 
power under custom to make a bequest to 
an <uitsider in the presence of sons. My 
recent ruling quoted above has laid ‘down 
with finality certah; propositions the cor- 
rectness of which has not been shaken by 
any arguments addiued in the present 
a])peal. One is that the power of 
a sonless pioprietor to dispose of the 
whole of his estate by U ill tends to be far 
more unrestricted than that of a proprie- 
tor with male issue. Another is tLat when 
a testator has surviving sons, he is not com- 
petent entirely to disinherit minor ‘ o.lS or 
major sons who arc not guilt)^ of disloyalty 
or disobedience. No disloyalty or dis- 
obedience lias been alleged in the present 
case. I reujarked at the conclusion of that 
judgment that “I have already stated that 
I am inclined to think that no restriction 
exists upon the testamentary power ot a 
Muhammadzai proprietor excerpt that which 
prohibits, in certain v.ircumstances, the 
disinheritance o' sons. This wider question, 
however, is not at issue in the present suit, 
and the above can only be legarded as an 
obUer diciumF The learned Counsel for the 
appellant has referred to this remark and 
to the general tenor of the judgment in 
support of the theory of the “ absolutism'* 
of Pathan ownership and the presumption 
that arises that restiictions upon testa- 
mentary bequest a:e either non-existent 
or are in process of disappearance. An- 
other authority for this general pro- 
position is the case of Firdaus Khan 
Shah Sowar"* decided by me on the 
jst of May 1922 and published as Ncrth 
West Frontier Province Judicial Record 
No. 107. Now, whatever be the gei.eral 
trend of those rulings, they both recognize 
in unequivocal terms, the existence of a 
restriction which definitely disallows the 
complete disinheritance of sons. If, there- 
fore, it can be shown in the present case 
that the Will in suit amounts, in fact, to 
disinheritance of the sons, that Will must 
be treated as invalid, quite apart from any 
question of the creation of a waqf, if the 
creation of that waqf in itself establishes 
the disinheritance. If this point goes 
against the appellant, it wUl be unnecessary 
for me to adjudicate upon any wider ques 
69 Cm. 853— ** 
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tion, and indeed such' an adjudication 
would be more appropriately left to a suit 
in which such an issue is its substantial 
ratio decidendi. 

An exa ination of the provisions of the 
Will shows be^^ond a doubt that the creation 
of the alleged waqfi^ not really a religious 
endowment at all. It is, no doubt, res judi- 
cata that Najaf Khan was not, in making 
the ill, acting under undue influence. At 
the same time, it is perfectly obvious that 
he was, in his old age, completeb" in the 
hands of his second wife Musammat 
Naqiya Begam, The so-called mutiwalU 
of this alleged waqj is Musammat Naqiya 
Bega n"s brother who was .shown, in the 
suitbroitght by her, to have himself drafted 
the Will. Nothing has been shown to es- 
tablish that Najaf Khan, during the 
whole of his lifetime, ever ni .de a charitable 
donation of any kind, or that he was at any 
time particularly religio’^s ndnded, or 
inclined to devote his patrimony to religious 
purposes. The provisions of the wa^J 
which he purported to create, are such as 
are pnma facie entirely inconsistent with 
a religious endowment, if they are not direct- 
ly contrary to the pr .visions of Mu- 
hammadan Eaw. It will be observed 
that the mutwalU is placed under no res- 
trictions of any kind. He is not obliged 
to give any account of his stewardship 
and he is even given an unquaHfied power 
of alienation. Pa’'agraph 467 of Tyabji's 
Principles of Muhamm aan haw has been 
quoted by the learned Counsel for the appel- 
lant as showing that the declar ,tion of a 
waqJ may validly include the power of 
alienation. At the same time, I have been 
shown no authority for the view that a 
waqf can incluae an unrestricted power of 
alienation by a mutawa li unless t is at least 
qualified by some provision which insists 
that such alienation must be for the bene t 
of a religio is trust and a guarantee that the 
] roceeds must be properly exp nded uptn 
religio ’ S purposes. There is nothing in the 
present Will to this effect except a somewhat 
vaguely expressed pious hope that the 
mut^walli will devote the income to reli- 
gious purposes. In other words, I considei 
that the learned Counsel for the re- 
spondents is justified when he describes 
this provision of the Will by the somewhat 
strong expression that there is no genuine 
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waqf but merely a clumsy device to divert 
the estate from the natural hers to the 
brother of the testator *s favourite wife. It 
is, in fact, abundantly clear that such a 
criticism is fully justified. Now, it has 
been snown by evidence ux^on the record and 
by the discussion of this .subject contained 
in Mr. C .peland's order of the 27th of June 
1919, that the total value of the share be- 
queathed to the two sons is not more than 
about Rs. 16,000. This share is encumbered 
by the Will with a charge of Rs. 21,000. The 
details of this latter su n given in the Will 
are in themselves sufficient to show that it 
is purely fictitious. There is not the least 
evidence as to the receipt of any poition 
o this sum by the sons, nor is there any 
precedent for the view that when a 
father has exj^ended certain monies upon 
the marriages of his sons, such expenditure 
should f -rm a natrral charge upon the 
estate which he has bequeathed to them. 
In fact this charg e of Rs. 21,000 can only be 
regarded as nothing more or less than a 
device t) prevent the sons ever obtaining 
possession of their share. Fro a financial 
point of view it is deal that they would 
be better advised to leave their estate 
in the hands of the other heirs in preference 
toredee-uing it by the payment of an ex- 
orbitant sum out of all proportion to its 
value. I m 1st definitely hold, therefore, 
that the provisions of the Will amount, 
in effect, tc) a direct disinheritance 0 the 
testator two sons, and that, under the 
custom obtaining among the parties, a 
Wi 1 which completely disinherits sons is 
ipso facto invalid. The question as to whe- 
ther it is, nevertheless, possible to accept 
the creation of the waqf irrespective of this 
charge does not appear to me to arise. It 
is true that this Court has already validated 
a portion of the bequest to Musammat 
Naqiya Begam and has accepted the pro- 
position that a portion of the Will can be 
upheld without necessarily invaliJ.ting the 
whole. At the same time, that portion 
of the Will which constitutes the creation 
of the waqf the sole subject-matter of 
the present suit, is inseparably bound up 
with the actual disinheritance of the sons 
and is the pr me factor which contributes 
to that disinheritance. It appears to me 
that to attempt to validate any portion 
of the provision relating to the waqf id 
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narrow its scope or to define it by quali- 
fications, would be nothing more or less 
than to re-construct an entirely new Will 
ior the testator. No Court has authority 
to deal with a Will in this manner, and I 
consider that, so far as regards the creation 
of the 7 mqf and the interest of the present 
appellant, the Will must be treated as 
absolutely invalid. On this finding the 
suit must fail and was rightly dismissed. 
I, therefore, dismiss this appeal with costs. 

K, S. D. A ppeal dismissed^ 


CALCUTTA HIGH COURT. 

Appeai, prom Originae Order No. 317 
OP 1920 WITH Ruee No. 667 OF 1920. 
July 27, 1922. 

Present : Lancelot Sanderson, Kt., 

I Chief Justice, and Justice Sir Thomas 
Rich'trdson, Kt. 

EININDRA NATH ROY-Judguent- 
DjJbtor- Appseeant 
versus 

BHOLA DASSI DEBI— OPPOSITE PakTy 


—respondent. 

Construction of document — Deed of gift — General 
words conveying property -—Subsequent limitation 
to particular property — Natural meaning of words 
employed. 

A deed of gift by a Hindu stated, “ I give to 
ray daughter the uu lerraentioned properties worth 
RvS. 399; namely, the properties described in 
Schedule (Au) ini the miniey- ending buginess 
mentioned in Schedule {kha) below, .''rom tais 
day s le 9 rail be competent to realise from the debt- 
ors under notes of hand or bo ids, etc., t le priicipal 
with interest either amicably or b ' law suit" 
The Sche lule {ka) gave certain lands, “ Cultivated 
in nij jots — Value Rs. 299. ” T.ie Schedule {kha) 
gave, " A uounts due from various persons on 
accou it of lime -lending bus ness : — Out of the 
same Is. 100 due from V. inder i mortgage-b^nd." 
Tne leei wo mi ip by saying, '* This deed of gift 
is executed in res )ect of Rs. 399, being the value 
of thi pr>perties of Schedule {ka) aid tie dues 
from debtor mentioned in Sciedule {kha).’' It 
was con non gr>uai that the words, “ cult vated 
in nij jote—ZgilMe Rs. 299,” in Schedule {ka) an I 
the vords, Out of t le sa ne Rs. 100 due from Vj 
uuder i mortgage-bond, " were interpolated 
by or with the authirity of the donor after the 
remiinier of the eed w is. written. The conten- 
tion of the daughter was tiat these t ^o issaves 
ware iniertei ii the deed for the purpose of ascer- 
taining and specifying the sta np duty wliich was 
p^y ible in r aspect of the deed, and that t le deed 
in f act tra isferred to her all the debts w lich were 
due in r :sp jct of the none -lend ng business • 

rejetin the contention, tnattni at ral 
a do wions nean ngof the died w 9 that the loior 
i iteiiel t> make a gift of the oie particular 
d«bt specified la the deed, uanely the d .bt due 


from N. an I not of all the debts due in respect of 
the money-lending business. 

Appeal against the decision of the First 
Subordinate Judge, Burdwan, dated .the 
31st July 1920. 

Babu Gopendra Nath Das, for the Appel- 
lant. 

Babu Tarakeswar Pal Chowdhry, for 
the Respondent. 

JUDGMENT. 

SandOTson, U. J.-This is an appeal 
from a judgment of the learned Subordinate 
Judge, inrst Court, Burdwan in reference 
to an application uuder section 47 and O. 
XXI, r. 2 of the Code of Civil Procedure 
by the judgment-debtor, Paaniadra Nath 
Roy. It appears that one Trailokya Nath 
Bauer jee had obtained a decree against 
the judgment-debtor, and Bhola D^ssi 
Dsbi, who is one of his daughters, desired 
to execute the decree and the judgment- 
debtor objected that she had no title 
to execute the decree and further argued 
til It the amount of the decree had been 
paid with the exception of a small sum 
of about Rs. 50. 

The miiii question in the appeal, namely, 
whether Bhola D issi Debi was competent 
to execute the decree, depends upon a deed 
of gift which was executed by her father 
on the i2th Magh 1325 B. S. The learned 
Subordinate Judge held, upon the con- 
struction of this deed, that the d bt due 
from tne judgment-debtor under the decree 
was assigned by the donor to lis daughter 
and he consequently decided that point 
against the judgment-debtor, who is 
the appellant in this Court. 

That deed after referring to the 
fact that tie donor had made two 
Separate deeds of gift in favour of 
eldest and his you igest daughters 
provides as follows:— “I being highly 
satisfied with your deep regard and nurs- 
ing and service for me, give unto you 
my second diughter, of my free will, the 
u ider-mentio ed properties, w u h Rs. 399, 
namely, the rem lining properties described 
in scnedule k i) below, cultivated in nij jote 
a id ^ t:ae money -le ding business etc., 
meatioxed in Schedule (kht) below. You 
being vested in my rigntsfrom this day, do 
continue to ho^d and enjoy the properties 
w th great felicity, either in nij jot or by 
letting them out to tenants down to your 
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heirs with power to alienate by gift or sale, 
etc., and getti ig your u .me registered as 
owaer in respect of tae rent-free properties 
and 'y payment of cesses, etc. To tuis 
neitoer T nor any boly else siall b> coni- 
petent to ruse any objection. From t.Js 
day you sliall be c >inpetent to realise from 
the debtor^ under notes of liand or bonds 
etcetra the princip d v/ith interest either 
amicably or by law suit ”. 

The Schedule (ka) dealt with the immove- 
able properties setting out the areas of 
the respective properties ; t^en tae total 
wnich amounted to 12 bighas 9^ cittahs. 
Tnen appear the words “ cultivated in 
nij 70^^— value Rs. 299 ” It is common 
ground that tiie words— cultivated in 
nij jote—Y'dhi^ Rs. 299 " were interpolated 
in tuis deed, after the remainder of it was 
writte by or witn the authority of the 
donor. Tnen Schedule [kku) is as 
follows : — 

“ Am mats due from various persons 
on account of money-lending business: — 
out of the same Rs. loo due from Netai 
B isnnab under a mortgage- bond.’’ Again, 
it is common ground tnat tiie words ut 
of the same Rs. loo due from Netai Bjish- 
nab under a mortgage- bond," were inter- 
polated by or witn tne authority of the 
donor, after the remiinder was written; 
and the 1 st clause in the schedule is as 
follows : — 

Tnis deed of gift is executed in respect 
of Rs. 399 being tne value o; tae properties 
of Sc iedule i^i) and tne dues from debtor 
mentioned in Scaedule {ku).*' 

On tne one hand, it has b -en argued that 
the ords in the body of the deed are 
sufficient to transfer all tne debts w.dch 
Were owing in respect of tiie money lending 
business. On tne otner hand, it has been 
argued tnat tne words waicn are to be 
found in Scnediile 1 mit tne gif !: t > t.ie one 
debt specihed Lx -me Sciedule, n'mdy, 
tne one hundred rupees due from Netai 
Biisnnab under a mo:tg i ge-bn id. 

On benalf of the respondent it has been 
argued tnat tne rvo pissiges, wnicn I have 
mentioned as being iacerpolated, were 
inser ed in tne deed for tne purpose of 
ascert in ig and sp.;cifying cn.e stamp 
duty widen was paynb e in respect of tnis 
deed. I am n »t prep ired to accept tne 
urgument tnat tne natural and obvious 


meaning of the words in the deed is not 
to be given lo tnem, merely because it issug- 
ested that the words have been inserted in 
tne deeds for the purpose of ascertaining 
and specifying the stamp-duty which 
was to be paid. If that were the object 
of inserting the words in the deed, in 
ray judgment, it ought to have been so 
stated. Further in this particular case 
there is an additional reason why that 
argument should not be adopted, because 
I find that in the body of the deed the value 
of ah tne properties transferred, is stated 
to be Rs. 399; and in the last clause of 
Scnedule it is again stated that the 
died of gift was executed in respect of 
Rs. 399 being the value of the properties 
mentionei in both the Schedules. Con- 
sequently, in my judgment, that argument, 
in this case at all events, cannot be 
adopted, 

Tne words which are to be found at the 
ead of the ast sentence but one in the deed 
of gift, From this day you shall be com- 
petent to realise from the debtors under 
notes of hand or bonds, etcetra, the prin- 
cipal with interest, " in my judgment 
obviously refer to the debts which may 
be owing in respect of tne money-lend- 
ing busiaesi, a >d in respect of tne money- 
lendiag busiaess only, nd that money-lead- 
ing business, no doubt, is referred to in 
the body of the deed; but it is referred 
to intn s vay; t le money-lending business, 
etc., mentioned in Schedule {kna . So 
tnit in order to ascertam waat the donor 
intended to ransfer. it is necessary to refer 
to the Schedule. 

On reference to the Schedule, in my 
jud .meat, tne natural and obvious mean- 
ing of tne words is, that tne donor intended 
to mike a gi t of tne one particular debt, 
specified tnerein, namely, tne debt due 
from Netai Baishnab wnich he intended to 
trniisfer to nis dnugnter, the donee. The 
Words "out of tne same Rs. loo due from 
Natni Biisnnab under a mortgage bond 
in my judgment, having regard to the 
pissige wnich preceded tnese words, 
must mean that out of tne amounts due 
from various persons on accoun of u » - y- 
lendi g business the donor intended to 
give tne debt vhich was. due from Netai 
Babnnab, namely, the sum of Rs. loo. 
In my judgment that is the obvious mean- 
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ing of those words. The donor intended 
to limit his giftlto thatjparticnlar debt. 
I am confirmed in this construction by 
the ^Sentence ''^hich follows; “and the dues 
from debtors mentioned in Schedule 
ikha).** The learned Vakil at our request 
referred to the original deed and fou d 
that the Bengali word for “debtor’' was 
ill the singular, although it was suggested 
that perhaps it might be used sometimes 
in the singular and sometimes in the plural. 
But when we refer to tne last sentence 
but one in the body of the deed there we 
find the word “ debtors ’’ and the Bengali 
word in the original deed undoubtedly 
was in the plural, \ so that the donor, in 
my judgment, intended to confine his 
gift in respect of the debts to the particular 
one specified in the Schedule. 

With great respect to the learned Sub- 
ordiuate Judge, lam unable to accept tie 
construction vhich has been put upou the 
deed. In my judgment the debt due from 
the judgment -debtor was not included 
in the deed. Tnat is sufficient for the 
disposal of t lis appeal; but haviug regard 
to the fact tha': the learned Subordinate 
Judge did deal 'ith the second point I 
think it desirable to refer to one matter witli 
respect to the second point. That arises 
in this way. It vas agreed by both parties 
that Trai.okya Nath Banerjee had in fact 
realised Rs. loo on this decree after the 
date of the deed. In my judgment that 
does not carry the matter much further, 
because it is quite possible that the decree 
being in his name he might have realised 
the amount and intended that it should 
be paid to his daughter. It is con istent 
with that view, or with the view th t he 
realised the debt on his own behalf. 

Then it wasco .tended on behalf of the 
appel.ant that ^ the further sum of 
Rs. loo was paid and that a man named 
Narayan^ C a dra Chakra varty, who was 
the son-in-law of the donor had gi en a 
receipt for that sum of Rs. loo on the i6th 
Magh 1326 B. S. and the learned Judge 
came to the c )nclusion that that receipt 
of the i6th Magh, to q^uote his ^wn words, 
“evidently a collusive document nd I 
have not the least doubt that t was granted 
by him without any payment, with a vi w 
to put forward a claim to the debts of 
Trailokya'on behalf of his wife Rajlakhi. 
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The letter marked Exhibit C, which is 
in Naravan's own handwriting, conclusively 
shows 'that he was not at Shatinandi on 
the day on which it purports to have 
be.M granted, viz,, the i6th Maghi'^zb. 
On 1 'oking at that letter of the i8th Mng/J, 
with great respect to the learned Jndge, 
I do not understand how that conclusively 
shows that Narayan could not have been 
at Shatinandi on the i6th Magh. The 
letter is dated the i8th Magh and was 
written from Kamarpara. wjiich we are 
informed is about five miles from Shati- 
naudi. It does not seem to me impossible 
that Narayan, having been at Shatinandi 
on the rfith Magh, could have been at 
Kamarpara on the i^8th Magh which was 
only five miles a ^ ay; nor is there anything 
in that letter, which, as far as I can See, 
is inco..sistent with his having been at 
SJiatinandi two days previously. 

It is ,1 )t necessary to decide, and I do not 
decile, t.ie q.iesiion wnetiier the Rs. 100 
referred to in tjie receipt of ib^h Magh 
1326 was, in fact, paid or not, but I ihink 
it right, having regrard to the arguments, 
which have been addressed to us, to 
mention this parti ular matter. 

Oi the gr mnd, with which 1 dealt in the 
first i istance, i 1 my judgment, the appeal 
should be aVowed and the judgment^ 01 
the learned Subordinate Judge set aside. 

The ob^ecti -n on the first ground 
mentioned in the Subordinate Judges 
order is allowed and the executi n 
proceedings set aside. ^ 

TJie appe lant s entitled to his costs in 
this Court and in the Court of the Sub- 
ordinate Judge. We assess the hearing 
fee in this appeal at one gold mohur. 

The Rule is discharged without costs. 

Ridiai^n, J.— I agree. 

H. Rule discharged. 

ALLAHABAD HIGH COURT. 

Second Civii. Appeai, No. ioo op 1922. 

July 5, 1923. ^ . 

Present Mr. Linds y and Mr. Justice 
Sulaiman. 

BHAIRO TBWARI~-I>^f'^ 3NDANT— 

APPJiUiANT 

versus 

RAMNATH RAI— Px^aintipp— 

RESPONDENT. 

Construction of docwnent’^Perpetual leaser 


INDIAN CASES. 



Vol. 75] IKDIAN CASES, 


BHAIEO TEWARI V. RAMNATH RAI; 

Jlent payable yearly — No right to eject tenant or 
enhance rent — Lease or sale. 

Where a document purporting to be a per- 
petual lease of a certainplot of land provided that 
the lessee, generation after generation, -would 
be entitled to remain in possession of the leased 
property as pattadar and would have the right 
to have his name recorded in the revenue papers 
as tenant and perpetual pattadar, that he would 
be liable to pay the rent reserved year after year 
and instalment after instalment and that in the 
event of the rent falling in arrears, the lessor 
would have all the rights of an owner with respect 
to its realizat on but that there would be no right 
to have the lease cancelled, the rent enhanced 
or to eject the lessee: 

Held, that as under the terms of the document 
the proprietary interest of the lessor had not 
Ceased and the liability to pay Government re- 
venue rested on him, the document could not be 
construed as an out and out sale. [p. 405, col. 2,] 
Lalji Misir v. Jaggu Tiwari, 7 Ind. Cas. 
930; 33 A. 104 j 7 A. L. J. 1022 and Mohammad 
Niax Khan v. Mohammad Idtees Khan, 44 Ind. 
Cas. 227; 16 A. L. J. 233; 40 A. 322, distinguished. 

Second appeal from a decree of the 
District Judge, Ghazipur, confirming that 
of the Munsif, Rasra. 

Mr. M. L. Agarwala, for the Appellant. 
Mr. Uma Shankar Bajpai, for the Res- 
pondent. 

JUDGMENT. — This is a defendant’s appeal 
arising out of a suit to pre-empt two trans- 
actions, dated the i8th June 1919 and the 
l6th September 1919, in the form of per- 
petual leases. It was conceded on behalf 
of the plaintiff that there was no custom 
of pre-emption with respect to leases but 
his case was that these transactions were 
in effect sale-deeds in the garb of leases 
and were, therefore, liable to pre-emption. 

On behalf of the defendant it was denied 
that these transactions were sale trans- 
actions. It may now be taken as imdisputed 
that if these transactions were sale trans- 
actions, then the defendants admit that 
they were liable to pre-emption. 

Both the Courts below, however, came 
to the conclusion that these two trans- 
actions were sale transactions and not 
leases. They accordingly decreed the suit. 

The defendant Bhairo Tewari has come 
up in the appeal to this Court and on his 
behalf the finding referred to above is 
challenged. 

Both these documents are similar in 
their nature and it will be quite sufiicient 
for our purposes to consider any one of these. 

The first one purports to be a perpetual 
lease of K hitfhas < biswas and 8 dhuf^ioi a 


premium of Rs. 493, the rent reserved being 
5‘5“0‘ lease goes on to provide 

that the lessee, generation after generation, 
shall be entitled to remain in possession of 
the leased property as pattadar and would 
have the light to have his name recorded 
in the revenue papers as tenant and per- 
petual pattadar) that he would be liable 
to pay the^ rent reserved year after 
year and instalment after instalment; 
in the event of the rent falling in arrears, 
the lessor would have all the rights of an 
owner with respect to its realisation, but 
that there would be no right to have the 
lease cancelled, the rent enhanced or to 
eject the lessee. 

According to the calculation made by 
the lower Appellate Court the Govern- 
ment revenue c. me to about 12 annas per 
bigha and rent reserved at Re. i per higha. 
It was on this calculation that the 
Courts below were of opinion that the 
rent reserved was a nominal one. 

In our opinion it is impossible to constr ue 
these documents as sale-deeds. 

It is clear that the lessor and his repie-, 
sentatives would for all time to come have 
the right to recover the rent reserved though 
it may be small. They would also under 
the law have the right of reversion in case 
the line of the lessees became extinct. 
As under the terms of this document the 
proprietary interest of the lessor has not 
ceased, there could possibly be no escheat 
to Governn ent. The liability to pay 
Government revenue rests on the lessor, 
and it is difficult to see how he can escape 
it. It is iaconceivable how at any future 
time it could be open to any of the repre- 
sentatives of the lessee to d^ny that the 
transaction was anything other' than a 
lease or to refuse to pay rent. In spite 
of the direction as to non-enhancement 
of the rent, it is clear that if, at the next 
Settlement, the Government revenue were 
to be increased tl e lessee would be bound 
under section 49 of Agra Tenancy Act 
to submit to cin enhancement of rent 
or allow the lease to be avoided. So long 
as these rights are reserved to thefjessor, 
it is impossible to hold that thisjitrans- 
action is an out and out sale. It cannot 
be said that this document amounts to 
a deed of sale without also saying 
that the provision a» to the payment 
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of rent was uneufoicible. But it is not 
permissible for the lessee to urge 
this as it will be tantamount to pleading 
an agreement in variation of the terms 
of the registered document which section 
92 of the Indian Evidence Act irolibits. 

The learned Vakil for the plaintiff has 
strong!}" relied on the case of Lalji Misi'r 
V. Jaggu Tiwari ^i). The decision in that 
case, however, turned on the word 'intiqal ’ 
which was held to be comprehensive enough 
to include leases. In the course of the 
judgment there was a remark that the 
transaction was in reality a sale. It is 
possible that the Court did not thereby 
jnean anything more than that, for all 
practical purposes, it was a vsale. 

In the case of Mohammad Niaz Khan 
V. Mohammad 1 drees Khan ( 2 ) the main 
consideration which influenced the judgment 
was that, although the question had been 
raised in the pleadings, and there was a 
clear finding by the First Court that the 
disputed transaction was a sale, the lower 
Appellate Court omitted to consider it. 
The case is really an authority for the 
vijw that a Court is bound on the issue 
being raised to consider the real nature 
of the transaction. We do not think that 
it could have been intended that the rela- 
tion of the premium paid to the value of 
the property and the smallness of the rent 
would in themselves be sufficient to prove 
that the transaction was a sale and not a 
lease. In England pepper corn rents 
are well-known. 

Of course, it is possible to conceive of a 
case where, for instance, soon after the lease, 
there is a subsequent registered agreement 
giving np the right to recover rent or wj ere 
the lease is followed by a surrender. Tj.e 
Court may then come to the conclusion 
that the two agreements were part and par- 
cel of one and the same transaction, name- 
ly, a sale. There may also be cases where 
a sale is clothed in the garb of a usufructu- 
ary mortgage, the money advanced be- 
ing equal to the value of the property and 
the terms such as to allow interest to go on 
accumulating so that yetir after ye r it be- 
comes more and more impossible to redeem 
it. Tnen, again, there may ostensibly be 

(1) 7 Ind. Cas. 930: 33 A. 104; 7 A. E. J. 1022. 

(2) 44 lad, Cas, 2271 lO A. E* Jt »33l A, 


deeds of gift, where consideration is paid 
privately. It is obvious that in all such 
ca es the finding that 4 k tiarisaction 
amounted to a srle does ji 4 involve any 
va.riflion. of the lerms of the registered 
co.itract. 

Tiie only ground on wlich the lower 
Appellate Court has proceeded is the cir- 
cumstance that a large premium has been 
paid and the rent reserved is very snn ll. 
There are no other circumstances on wl ich 
reliance has been placed. The inference 
drawn by the ’ower ppellate Court that 
the document must be construed ns a deed 
of sale cannot, therefore, be treated as a 
finding of fact. 

We accordingly allow this appeal, set 
aside the decrees of the Courts below, and 
dismiss the plaintiff's suit with costs. 

K. .'5. D. & N. H. Appeal allowed. 


MADRAS HIGH CCIET. 

CiviE Appeae No. 14 OF 1922. 

H'lrch 21, 1923. 

Present’ — Mr, Justice Plhllips and 
Mr. Justice Venkf.tasubba Rao. 
RAMASWAMI IYER akd others — 
Defend ANTS— Ap peel an ts 
versus 

A. S. VENKATARAMA IYER— 
Peaintiff — Respondent. 

Hindu Law — Joint family — Alienation by 
manager — Suit by cu~paf( cner to set aside ahen^ 
ation — Hishts and equities of alienee — Partition 
— Mesne Jyofiis 

Under the Mitakshara Law, an alitree from an 
undivided co-parccncr of a fpecife ittm oi family 
property is ei titled to !ne fora paititicr of the 
faniilj. property and for an t'qritaLle right in snch 
partition to have that prcp<Uy ffjipied ic his 
alienor's share f h if possd Ic to dc so con^-istf nily 
wth the rights of the other co-paiccneis. But 
such equ’ty is not rrsttided U a meic r ght to 
sue. Where a co-parccnci Eaf sred for icccvcry of 
the property alienated by another co-parccner or 
for partition, the alienee, as a defendant, 
is ent tied to claim paititien in that suit ittelf 
and have his alienor's share atcertained whcrt 
it can be conveniently done, without dr wjrg the 
patties to a separate suit, kj as to avoid multi- 
plicity of itigation. [p. 410 col, 2.] 

Aiyyagari Venhatar^hnmayyav. Aiyyagari Rama- 
ayya, 25 M. 6e)o(F B ), Chinnu Pillai \ Kahmu hu 
Chetti 9 Ind. Cas. 596; 35 M. 47; (1911) i M. W. N. 
238; 9 M. E. T. 389: 21 M. L. J. 2.6, Deendyal V, 
Jugdeep Narain Sin^h, C- 198; i C. E R. 40I 4 
I.A. 247 3 Sar. P. C, J. 730 3 Snth P.C.]. 46811 
Ind. Jur-er.-, I Ind. Der. (N s.) (P, C.) . Ha^di 

Narain Sahu v. Ruder perkash Mlsset, lo C. 626! 
II I, A. 261 8 Ind, Jur. giif 4 P, C, J. 310! 
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5 Ind. DpC, (f». 8., 420 (P. C). Koia Batalhadta 
Patfo V. Khetra Do-s, 37 led. Cas. t68; 51 M. L. 
J. 2751 4 L. W. 99; (1917) M. W. N. 149» ^aha- 
faja of BobHH v. V*>fihafa*'amafijutv, 25 Ind. Cas* 
585; 19 M. 263; t6M. L.T. t8j* 27 M. L. ^ 

Suhhe Goundan v. Krtshnamchari, 68 Ind. Cas. 
869; 45 M. 449; 30M. L. T 217; 42 M. L. J. 372* 
i5 L. W. 537 (1922) M. W. N. 269; (1922) A I. 

R. (M ) 1 12, Ramki shore Kedarnaih v. Jainarayan 
Ramrachfal. 20 Ind. Cas. 958; 40 C. 966 (1913) 
M.W.N 661; 14M. L.T. 163: 17 C. W.N.I189; 
18 C L. J. 237; 15 Bom L. R. 867. II A. L. J* 
865: 25 M L J 512; lo N. Iv. R. i5 40 I. A. 213 
(P C). Davud Beevi AwntaJ v. Ramahrishna 
Aiyar, 72 Ind Cas 81; 17 h. W. 332; 44 M. L. J. 
309I (1923], M W. N 202> 32 M. L. T. 2631 (1923) 
A. I. R. (M.) 467 and Nanjaya Madali v. Sfion- 
muga Muda i, 22 Ind Cas. 555; 38 M. 684: 15 M. 
I/. T. 186; (1914) M. W. N. 356; 26 M. h. J. 576» 
cons dered. 

WTiere two out of thirteen Veliesof 3®^®^ family 
lands were improperly alienated by the manag- 
ing member of a joint family consisting of father 
and son, in a suit after his death by his 
grandson, the only surviving co-parcener of 
the family, to set as de the alienation and 
to recover the property from the alienee: 

Held, that the alienor, who was a l alf staur 
in the family, having been entitled to property 
at least equal in value to the property alienated 
—the family property being a great deal more 
than double the extent sold — , the alienee was 
entitled to have the whole of the alienated item 
allotted to his alienor's share and the plaint! 
was not entitled to a decree to any extent ard his 
suit was, therefore, liable to be dismissed, [p 41* , 
col. 2 ] 

A sale by the manager of a Hindu joint family 
is not pritna facte void but is only voidable at the 
instance of the other members of the family, and 
where a co-parcener succeeds in setting aside an 
alienation and getting a decree for possession, he 
is not entitled to mesne profits prior to the date 
of plaint, [p 410, col. 2.] 

Hanuman Kamai v. Hanuman Mundur, 19 C. 
123; 18 I. A. 158; 6 Sar. P. C. J. 91; 9 Ind. Dec. 
(N. S.) 527 (P. Cl, Sulbi Goundan v. Krishnama 
chari, 68 Ind. Cas. 869; 45 M. 449; 30 M. L. T. 
217,* 42 M. L. J. 372; 15 L- W. 537; (1922) M. W. 

N. 269; (1922) A. I. R. (M.) 1 12, followed. 

Appeal preferred against a decree, dated 
the 2nd December 1921 , of the Court of the 
Additional Subordinate Judge, Tanjore, 
in Original Suit No. ii of 1920 (Original 
Suit No. 47 of 1918 on the file of the 
Sub-Court, Kumbakonam) .* 

Messrs. T. M, Krishnaswamy Iyer 
and A. Krisnnaswami Ayyar, for the 
Appellant. — It is well established that an 
alienee from a member of an undivided 
Hindu fami’y of a particular item of prop- 
erty is entitled in equity to a partition 
of the family of the alienor and to lecovcr 
his alienor's share. 


Aiyyagari Venkataramavya v, Aiyytigari 
Ratnayya ii), Chinnu Pillai v. Kaiimutht 
Chetii (2) 

Wl:ere It is possible to assign the whole 
of the alienated property to the alienor's 
share, without prejudice to the other 
members <i the family- such a Cf urse will 
be adopted. 

The only short and narrow question 
here is whether it is necessary for the 
alienee to bring a suit hinifell or whether 
he cannot set up his equitable right in 
defence in this suit itself. 

The decision^ of their Tordships of the 
Judicial Committee is an exact case in 
point, Ramkishore Kedarnaih v, Jainarayan 
Ramrachpal (3), the principle of which has 
been recognised and followed in a case 
in Davud Beevi Ammal v. Ramahrishna 
Aiyar (4) which lays down that in a son's 
surt lo set aside an alienation by the father, 
the alienee, as defendant, could ask fer a 
general partition in which the principle of 
equity should be applied and worked out. 

In the present case, the alienation was 
by the plaintiff's grandfather. Both 
plaintiff's father and grandfather are dead. 
The total extent of family properties was 
about 13 Velies but the alienation was only 
o tw Vilies. Hence the grandfetper was 
entitled to much more than 2 Velies foi his 
share. There are no other co-parceners 
or any other persons w] 0 have to be added 
as parlies in a general partition s it. It 
would be ineqtiitable to drive the defendant 
to a separate suit when no ir. justice can 
possibly accrue to any member by allowing 
the defendant to enforce his equity as 
defei^dant. 

The general priiiciple of law is also 
clear that a defendant may by way of 
defence set up his equities and resist a suit 
based on a voidable transaction. See 


(1} 23 M. 690 (F. B.). 

(2) 9 Ind. Cas. 596; 35 M. 47? (1911) i M. W. N. 
238; 9 M. n. T. 3891 21 M. h. J. 246. 

(3) 20 Ind. Cas. 958' 40 C. 9661 (1913) M. W. K. 
6611 14 M. h. T. 163J 17 C. W. N. 11891 18 C. L. 
J. 2371 15 Bom. D. R. 8671 II A. I,. J, 8651 25 
M. L. J. 5121 10 N. h. R. II 40 I. A. 213 (P. C.). 

(4) 72 Ind. Cas. 8ij 17 Ii. W. 3321 44 M. I,. J. 
3 ® 9 I (1923) M. W. N. 2021 32 M. li . T. 2631 (1923) 
A, If Rt 4®7» 
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LahshmiD ssv.RoopLavl(^) Mut ukumara 
Chetiy v. Anthmy U day an t 6 ). 

It has been held by the Full Bench 
that it is open to an attaching creditor 
as defendant to set up by way of equitable 
defence the invdlidity of the alienation. 
Ramaswami Chettiar v. Mul app a Reddi f 
(7) a^so Clough V. London & Noith I* esiern 
Railway Company ( 8 ) and ReeSt River Silver 
Mining Co. v. Smith (g). 

Messrs. K, Bhashyam Aiyangar and 
V. C. Vte>a Raghai achariar , for the 
Respondent.— The decided cases in Madras 
establish the position that the right of the 
purchaser in a case where the alienation 
is not held to be binding, is only to obtain 
by a suit for partition 1 is alienor’s 
share. 

See Kota Balahhadra Pairo v. Khetra 
Doss fio), Nanjaya Mudali v. Shanmuga 
Mudali fii) Maharaja cf Bolhili v. Veil- 
kataramanjulu (12). 

The position of such an alienee is not 
that of a tenant -in -common. He has merely 
an equity to stand in his alienor’s shoes 
and work it out in a separate suit. His 
right can be no better than the alienor who 
has to bring a suit for a general partition 
of the family properties. It is on this prin- 
ciple that it was held in Maharaja of 
BohhVi V. Venkataramanjulu (12) that an 
alienee has no right to mesne profits. See 
Maharaja of BchhiH v. V en^ataramanjula 
(12). 

The decision in Subhe G undan v. Krish- 
namachari (13) is a case directly in point 
where it was held that the alienees as 
defendants were not entitled to compel 

(5^ M. 169J 17 M. L. J. 19; 2 M. h. T. 4 

^ (6) 24 Ind. Cas. i20> 38 M. 867? 29 M. t,. J. 
617; 15 M. b. T. 361. 

(7) 59 Ind. Cas. 947} 43 M. 760; (1920) M. W. N, 
572; 39 M. b. J. 350} 28 M. b. T. 170; 12 b. W. 
475 * 

(8) (1872) 7 Ex. 26; 41 b. J. Ex. 17; 25 b. T. 708; 
20 W. R. 189. 

(9) (1869) 4 H. b. 64 at p. 73. 

(10) 37 hid. Ca.*t. 168; 31 M. b. J. 275; 4 b. W, 
99; (19*7) W. N. 149. 

(vj) 22 Ind. Cas. 555; 38 M. 684: 15 M. b. X. 
i€ 0 ; (1914) M. W. N. 356; 26 M. b. J. 576.. 

<l 2) 25 Ind. Cas. 585; 39 M. 265; 16 M. b. T, 
l&Ij 27 M. b. J. 409. 

(13) 68 Ind. Cas. 869; 45 M, 449; 39 M. b. 1 . 217J 
42 M. b. J. 3721 15 b. W. 5371 (1922) U. W, fl. 
«69l A, If R| (M.) 


in that suit itself, the plaintiff to submit to 
a general suit for partition of the family 
properties. The only remedy of the ven- 
dee, it was held was to work out his right 
in a separate suit. In Deendyal v. Jug- 
deep Narain Singh (14) tl.e Privy Council 
in giving possess!- 'U to the co-parceners mere- 
ly gave a declaration that the purchaser for 
o] e member acquired the interest of the 
judgment-debtor and was entitled to 
have that share determined. In Suraj 
Bunsi K er v. Sheo Per sad Singh (15) 
plaintiffs got possession of the whole 
subject ' to such proceedings as the 
respondents may take.” 

In Hardi Narain Sahu v. Ruder Per- 
hash Misser (16) where the High Court 
remarked that a decree such as plaintiff 
asks for here is beyond what was ” neces- 
sary or proper.” 

A suit for possession cannot, it is sub- 
mitted, be converted into one for a gene al 
partition at the instance of the defend- 
ant. The Privy Council decision in Ram- 
kishore Kedarnath v. Jainarayan Ram- 
rachpal (3) has been explained in 
SuVbe Giundaii v. Kr shfiamachar, (13) 
and there is nothing against my present 
case. 

The last of these decisions is a decision 
exact y applicable to the facts of the pre- 
sent case. 

The only principle recognised is that the 
alienee is entitled to have his alienor’s 
share ^ ascertained, and this can be done 
only in a separate suit. 

JUDGMEKT. 

Phillips, J.~In this case the plaintiff 
is the son of one Sambasiva Ayyar, the 
adopted son of one Sivaramma Ayyar, 
and he sues to recover possession of cer- 
tain properties, sold by his grandfather, 
Sivaramma Ayyar^ on the 29th of June 1901 
to the 1st defendant who is the father of 
defedants Nos. 2 to 4 on the ground that 
the sale was not effected for any nece-^sity 
and is not binding on him. The plaintiff’s 


(14) 3 C. 198; I C.b. R. 49; 4 X- A. 247J 3 Sar. 
P. C. J. 730; 3 Suth. P. C. J. 4^S; I Ind. Jur. 6041 

1 Ind. Dec. (N. s.) 715 (P. C.). 

(15) 5 C. 148; 6 I. A. 88; 4 C. L. R. 226; 4 Sar* 
P. C. J. i; 3 Suth P. C. J. 5P9: 2 SliQine b. R. 2421 

2 Ind. Dec. (»r. s.) 705 (P. C). 

(lO) 10 C. 626; 11 I. A. 26; 8 Ij:d, Jur. 21Xt 

4 sm ?, c, J. p«c (N J.) 4*0 (p, c.)i 
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father and grandfather are now both dead 
and, therefore, the plaintiff claims to 
recover the whole of the suit properties. 

The Subordinate Judge has found that 
there was no necessity for the sale and that 
it is, therefore, not binding on the plaintiff's 
share and he has given a decree to the 
plainti^ for a division of the property into 
two parts and for recovery^ of possession 
by the plaintiff of one-half with mesne pro- 
fits from the date of the sale. The defend- 
ants now appeal and state that the decree 
is wrong and that the plaintiff's suit should 
have been dismissed on the ground that the 
first defendant acquired a right by the 
sale in his alienor's share of the family 
property and that he is in equity entitled 
to recover property not greater in value 
than his alienor's share, and that he is also 
entitled to ask for partition of the family 
property, and to have the specific item 
assigned to his alienor’s share, if that is 
consistent with the rights of other co- 
parceners. 

It is not disputed that an alienee from an 
undivided co-parcener has a right to sre 
for a partition of the family |>roperty and to 
recover his alienor’s share, in the case of 
a sale of an undivided share, that share 
itself, ' nd in the case of ^ale of 
a specific item of property an equit- 
able right to have that property assigned, 
if possible, to his alienor’s share. This 
principle was laid down in Aiyyagari 
Venkataramayya v. Aiyyagari Ramayya (i) 
and was followed In Chinnu Pillai v. Kali'* 
muthu Cheiti (2) where it was further held 
that the share of the alienor which passes 
to the alienee Is the share to which the 
former was entitled at the date of aliena- 
tion. This latter ruling disposes of the 
respondent’s contention that the ist 
defendant has lost all right to the property 
on the death of Sivaramma Ayyar.^ It 
is thus quite clear on all the authorities 
that the ist defendant is entitled to a 
partition of the family property and to 
have the plaint property assigned to Siva- 
rama Ayyar’s share, if that can equitably 
be done, and can bring a suit for that pur- 
pose. 

It is then argued for the respondent 
that relief cannot be given to the defendants 
n this suit and that they must be left to 

woik out tli«ir rigbts fat u snbaequest suit; 


and reliance is placed un several cases 

cited, beginning with Deendyal v. Jug^ 
deep Narain Singh (1^). In tiatcase it was 
held by the Privy Council that the purchaser 
of the right, title and interest of a co-sharer 
in joint ancestral estate at a sale in exe- 
cution acquires merely the right to compel 
a partition as against the other co-sharers 
which the judgment -debtor possessed. 
In a subsequent case Hardi Narain Sahu 
V. Ruder Parkash Missir (16) the same 
proposition was enunciated, but the Privy 
Council refused to interfere with the decree 
of the High Couit ordering a partition 
and allotting a share to the purchaser, but 
observed thot the decree ought to have been 
for the recovery of the whole property 
with the other co-parcener with a declara- 
tion of the rights of the purchaser. In 
neither of these cases was the equity of 
the purchaser to stand in his vendor's shoes 
with which we are now concerned fully 
discussed. There have also been observa- 
tions in Several Madras cases that the 
right of the purchaser is only a riglit to 
obtain by a suit for partition, the share 
to which his alienor was entitled vide Kota 
Balabhadra Patro v. Khetra Doss (10) to 
which one of us was a party ; Nanjaya 
Mudali V. Shanmuga Mudali fii) and 
Maharaja of Bohbili v Venkaiaramanjulii 
U2) and also a very recent case Subbe 
Goundan v. Krishnamachari (13). It is 
only in the last case, however, that the 
question really arose as to whether the 
purchaser was to be driven to a suit for 
partition, or whether relief could be given 
to him when defending a suit by another 
co-parcener. In this case the Privy Council 
ruling in Ramkishore Kedarnath V. Jal'- 
narayan Ramrachpal (3) was interpreted 
as meaning that the Privy Council, while 
raising the point, expressed themselves un- 
willing to decide it. In Ramkishore Kedar- 
nath V. Jainarayan Ramrachpal (3) the 
suit was instituted by members of a Hindu 
joint family to Set aside an alienation 
in favour of the 1st respondent who claimed 
to be adopted into the family and it was held 
that, as between the - at 1 c-j Kledarnath and 
the alienee, Jaynarayan *'the latter may be 
entitled to insist that he stands in the shoes 
of the former as to the share which would 
come to the former upon a partit/on; and 
th^l' the Court, jf tfi^t positi^p were estab««^‘ 
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lished, would itself, at J aynarayan*s instai ce, 
decree a partition as between the plainti Ts 
on tne one hand and Kedarnath on the other. 
Tiieir lyordships think that on the present 
pleadings it is open to Jaynarayan to set 
up such a case, but express no opinion as 
to its validity either in law or fact; ' that 
this pron ounce rnent does relate to he coni- 
petenCN of a Court to give a decree for parti- 
tion in such a suit is, I think, clear front the 
succeeding passage, accordii g to which, 
the suit is remanded for trial, '‘with a dec 
laration that it is competent for the Conrt 
in the event of the respondent, Jaynara^a , 
failing in his other defences, to make the 
whole or piy part of the relief granted to 
the plaintiffs conditional on their assenting 
to a partition so far as regards Kedar- 
nath's interest in the estate, so as to give 
effect to any right to which the respond- 
ent may be entitled claiming through 
Kedarnath." This latter statement seems 
to me to lay down quite clearly that the 
Court to which the suit was remanded was 
competent to order partition and to give 
the decree accor ingly and that the state- 
ment in the prev ous paragraph that their 
I^ord ships " express no opinion as to the 
validity either in law or fact ” refers 
merely to the question of how much of his 
case Jaynara n would be able to establish 
when it formed the s’lbject-matter of 
enquiry and this is the view taken by the 
learned CiJef Justice in Davud Beevi Ammal 
V. Ramakrishna Aiyar (4). In this 

latter case the suit was by a member of 
family for general partition and it was held 
that the alienee from one of the 
co-parceners was entitled, if otherwise 
equitable, • to retain property alienated 
to him as the share of hi^ alici or. 
No doubt in many cases it would not 
be easy to enforce the alienee’s equit- 
able right in a suit brought by one of the 
co-parceners to recover the property, be- 
cause it would be necessay to. add all the 
co-parceners to the suit and ascertain the 
amount of family property available for 
division, etc., and consequently it would 
often be simpler to refer the alienee to a 
separate suit but that is not to say that, 
when the circumstances are favourable, the 
alienee must of necessity be driven to an- 
other suit. The principle originally laid 
down In B^mdyal Namin Singh 


(i 4 ) is that the purchaser has the right to 
compel partition and it was held that he was 
entitVd to take proceedings to have his 
alienor's share ascertained by partition. 

This being the principle, where such^hare 
can be ascertained withoi 1 driving the 
parties to a separate suit, it should be done 
in order to avoid multiplicity of lit’gation. 
The ' bservations referred to above that 
the alienee has only a right to sue must 
be read with reference to the facts of the 
cases concerned, for, i^ an equity exists 
in the alienee and it can be enforced without 
a separate suit, there seems to me to be 
no reason for restricting that equity to a 
mere right to sue, a limitation which cannot 
be supported on equitable principles. As 
I read Ramkishore Kedarnaih v. Jai- 
narayan Ramrachpal (3) that case is autho- 
rity for the proposition that, in a suit by 
a co-parcener for recovery of the property or 
for partition, the alienee is entitled to claim 
partition if it can conveniently be done. 
In the present case the plaintiff is the only 
surviving member of his family and at 
the time of the alienation on the ist de- 
fendant the plaintiff's grandfather was en- 
titled to one- half share in the family prop- 
erty, he having only one son. The family 
property al that time was a rreat d al more 
than double the amount sold to the 1st 
defendant for by that sale about two 
Vtli(s were s( Id at a time when tl e family 
properties amounted to something like 
13 Velies of laud. There is no necessity 
in <1 t present case to implead any otier 
co-parceners for they do not exist, and the 
partition, so far as the plaint property 
i. c ncerned, can be <fected without any 
trouble at all. vSivaramma Ayyar was 
entitled to property at least eqm 1 in value 
to the property alienated and there is no 
reason why it should not be ahotted to his 
share and consequently to the 1st defendant. 

The plaintiff ha^ also claimed mesne pro- 
fits, but he Would not be entitled to such 
except from the date of the plaint. The 
sale was by a manager of the family and, 
as such, is not prima facie void but only 
voidable at the instance of other members 
of the family. [Vide Hanuman Kamat 
V. Hanuman Mandur iiy) also Subhe 

(17) 19 C. 123; 18 I. A. 158; 6 ttar. P. C. J, 911 • 

9 Ittd. Pec. (N, S.) 527 (T* CO, 
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Goundan v. Krishnamachari fi3).’ The 
p aiatiff is, therefore, not entitled to any 
mesne profits until the date of p aint and 
as it has been held that the defendants are 
entitled to retain possession of tl e prop- 
erty, it follows that he is not ntitled to 
any mesne profits. The appeal is allowed 
ana the plaintiff’s suit dismissed with costs 
through ut. The " emoraudum < f Objec- 
tions is also dismissed . 

Venkatasubba Rao, J.— I agree. 

V. N. V. Appeal allowed. 

N. H. 


PATNA HIGH COURT. 

Second Civie Appeals nos. 1196, 1197, 
1555-1564, 1566-T571, 1573-^602. 1604-1605, 
1607-1622, 1624-1628, 1630-1634, 1636- 

1645, 1647-1660, 1662-1668, 1670-1681, 

1683-1689, 1691-1699, 1701-1710, 1712- 

1726, 1728-17^3, 1779 OF 1921 AND 67 OF 
1922. 

July 18, 1923. 

Present:— Sir Mil (r Kt , ChiO 

Ju tic' , a;. Mr. Justice Kult^ant 
Sail ay. 

Bahii RAMJI RAM— Plaintiff 
—Appellant 
versus 

RAM KUMAR SINGH and others- 
; I ffndants— Respondents. 

Bengal Tenancy Act {VIII of 1885), 55. 
30, 31-B, 37, 1 15 — Intention of Legislatmr — 

"Prevailing rate,” meaning of — Method oj ascer- 
taining prevailing rate — Occupancy holding — 
Enhancement of rent. 

Where more than 15 years have passed since the 
rents were last settled, the landlc i d e f an occi par ey 
holding is entitled to an enhancement if he can 
show that the rent paid by the raiyat in any par- 
ticular case is below the prevailing rate paid by 
occupancy raiyats for lands of a similar descripticn 
and with similar advantages in the same village 
or in neighbouring villages and that there is no 
sufficient reason for his holding at so low a rate, 
[p. 413, cols. I & 2.] 

The intention of the Legislature in section 30 
clause (6) of the Bengal Tenancy Act appears 
to be that when a prevailing rate, whatever may 
be the exact meaning of that expresn'en, has 
once been determined as stated in the section, 
the rate so found shall be deemed to be the pre- 
vailing rate unless it can be shewn that the aeti'al 
prevailing rate has risen by an increase in the 
rents in the village genera]]} evirg tc a rise in 
tht j>ri«e of ttafle foo4 crops, [p. 4 Zf« col. i.] 


The expression "prevailing rate’* as used in 
section 31-B of the Bengal Tenancy Act, must have 
the same meaning as the same expression when 
used in section 30, that is to say, it must be the 
prevailing rate paid by the occupancy raiyats for 
land of a similar description and with similar 
advantages in the same village or in neighbour- 
ing villages, [p. 415, col. 2.] 

In ascertaining the prevailing rate regard must 
be had to the rents paid by occupancy raiyats 
holding similar lands in the whole of the village 
or in neighbouring villages and not to the rents 
paid by some of them only. [p. 415, col. 2.] 

Apina’ from a decision of the Subordinate 
Judge (hi:st Court) Patna, dated the 6th 
June 192T, altering the dccisicn of the 
Munsif, (hirst Court) Patna, dated the 
20th June 1920. 

Messrs. Syed Hasan Imam, G. Das and 
B. N. Miller, for the Appellant. 

Messrs. S. Sulian Ahmed, A. N. Das, 
and S. N. Rat, for the Respondents. 

JUDGMENT 

Miller, C. J.~These appeals arise 
out of a suit instituted y the ap- 
pellant as plaintiff aLainft a number of 
tenants claiming assesjment of rent or, 
in the alternative, enhancement of rent 
under the provisions of section 30 of the 
Bengal Tenancy Act. The appellant is the 
proprietor of Maha Jahang rp M ■ - 

j a Zaj ti in the Patna District 
bearing tauz No. 3183. The mahal 
wh’cli consists of a single village 
comprises what were originally two 
sei arate estates. One known as Jehan- 
girpur Manf ar] al Zai ti was permanent- 
ly sett'ea with jroirhtors in 1855 and 
was enterea in the Collectoate Roll as 
unzt No. 725. The other was known as 
Man,i arj a^ Tai'.fir tearing cuzj No. 746 
It wid he comcnifut to refer to theie two 
c:tatCvS a: tht Za] ti anc the laufir estates. 
The Zaj ti e.’tatc v as ^oJo in 1897 for non- 
payment of Government revenue and 
was purchased by the plaintiff’s father 
since cecca;eo. The village in which the 
estate is siti.ated is bonneted on the north 
by the river Ganges. W t ,11 the boundaries 
of the village lie certain plots which were 
not inducted in the Settlement of 1855. 
The^e are scattered about in (ifferent 
I arts of tl.e vil^at e but for the most part 
La\e the livei as their noithcrn bouncary. 
In the year 1867 ^ore formed into 
afejaiate ejtatc known as Mangaip^al 
bearing No. 746 as already 
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stated. This estate was also sold for non- 
payment of revenue and was purchased 
by Government in 1879* From that 
time np to the year 1915, when it was amal- 
gamated vith the Zapti estate in circum- 
stances about to be stated, the Government 
remained the proprietor receiving rents 
from tlie tenants. 

In 1903 a Cadastral Survey was held 
including both the Za ii and Ta< l r estates 
and in the finally published Record of 
Rights the plaintifi^s father was recorded 
as the proprietor of the (Z u ti estate and 
the Government as the proprietor of the 
XaiiLr estate. It appears that the plaint- 
iff’s father had always had difficult}^ 
in collecting the rents from the tenants 
on his estate. The Record of Rights of 
1903 recorded with regard to the rents 
payable by the tenants of the Zai t i estate 
that up to that time no rents had been 
paid. During the Settlement Operations 
of 1903, after publication of the draft 
record, proceedings were taken under Part 
II of Chapter X of the Bengal Tenancy 
Act for settlement of fair and equitable 
rents for the tenants of the Government’s 
Taufii estate. This was done under sec- 
tion 104 and the succeeding sections of 
Part II of Chapter X and rents were ac- 
cordingly settled. After the final publi- 
cation of the Record of Rights proceedings 
were also taken under Part III of Chapter 
X for settlement of rents payable by the 
tenants of the Zapti estate. This was 
done under section 105 and the succeed- 
ing sections of Part III of Chapter X. The 
rents then settled have been paid to the 
Government in the one case and to the 
plaintiff or liis father in the other since 
that date. 

The plaintiff’s father, however, claimed 
that the lands of the Taufii estate really 
formed pait of the Zapti estate settled with 
his predecessor-in-interest in 1855. This 
contention was raised during the Settle- 
ment Operations but he failed to establish 
his claim before the Revenue Authorities 
and in 1913 brought a suit against the 
Secretary of State to establish his title 
to the lands ii eluded in the Tauf r estate. 
In the main his claim failed. The decree 
of the Trial Court give him a small portion 
pnly of wbat h« claiaaod* He appealod 


to the High Court at Calcutta. In that 
appeal a compromise was come to by which 
the Government agreed to settle the dis- 
puted lanbs with the plaintifi at a revenue 
equal to 80 per retit. of the rental obtained 
frem the tenants and to amalgamate 
the newly settled area with that of tlie 
Zu 11 estate. The plaintiff also agreed 
to forego his rights in that poit’on of the 
land ii respect to which a aecree had been 
passed iu his favour by the Trial Court 
arid to take Q.patiaani\ execute a kahuliyat 
giving effect to the terms of the compromise, 
A decree was then passed in accorfiance 
with the terms of the compromise. The 
plaintiff’s father thus rerogu'sed the Go- 
veniment’s proprietary right in the lands 
in Sl it and took settlement from them 
ol these lands which were amalgamated 
with the Za] 1 i estate, tlie whole estate 
being entered hr the ColJe* torate under 
a new iemi Mo. 3183. Tie compromise 
decree is dated the 21st February 1916. 

The plaintiff in the present suit claimed 
that the lands on the Taufir estate had 
all along formed part of the Zapti estate 
settled with his predecessor in 1855 ^iid tliat 
the settlement of rents made at tlie instance 
of the Government under Part II of Chap- 
ter X oT the Bengal Tenancy Act during 
the vSurvey Operations of 1903 was not 
binding upon him and that it was still 
o])en to him to ask ior a settlement of fair 
and equitable rent.‘^. 

There is a concurrent finding of both 
the Trial Court and the lower Appellate 
Court that the Taufir lands w^ere not in- 
cluded in the lands settled in 1855. More- 
over, in his suit against the Government 
the plaintiff accepted by his compromise 
the settlement of those lands at a ceitain 
revenue and acknowledged the Govein- 
ment’s right to make .such a settlement. 
In view of the findings of the Jow^er Courts 
it is not open to us in second appeal to go 
into this questicn and we must hold that 
the plaintiff is bound by the proceedings 
of 1903 entered into by his predecessor- 
in-title. 

The claim for enhancement of rent, 
however, stands upon a different footing. 
It is more than 15 years since the rents 
were settled and there is nothing in sec tic ns 
37 or iJ3.of the Bengal Tenancy Act to 
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Operate as a bar to a suit for enhance- 
ment. 

The plaintifE's claim for enhancement 
is based upon section 30 of the Bengal 
Tenancy Act. He contends, in the first 
place, that the rent paid by the raiyats 
of the Taufir lands is below the prevail- 
ing rates paid by occupancy raiyats for 
lands of a similar description and with similar 
advantages in the same village or in neigh- 
bouring villages u ithin the meaning of clause 
(a) of that section. In the alternative 
he claims that he is entitled to enchance- 
ment because there has been a lise in 
the average local price of staple food crops 
during the currency of the present rents 
within the meaning of clause (b) of the 
section. 

The learned Munsif before whom the 
case came for trial was of (opinion that 
the plaintiff had made out a case for en- 
hancement under clause {a) of section 30 
on the ground that the rents paid were 
below the prevailing rates. 

The Subordinate Judge on apj^tal con- 
sidered that the claim for enhancement 
under section 30, clause (a) was barred 
in the present case by the provisions of 
section 31-B. The view he took was that 
the proceedings for settlement of rents 
of the 'laufir lands during the Survey Oper- 
ations of 1903 amounted to a determina- 
tion of the prevailing rate within the mean- 
ing of section 31 B and that the rents having 
been determined in accordance with that 
rate there could never afterwards be an 
enhancement on the grounds mentioned 
in section 3 (u). He considered, however, 
that there might be an enhancement at 
the ground of a rise in the average local 
price of staple lood crops within the mean- 
ing of section 30 (b) and as this matter 
had not been considered by the Munsif 
he remanded the case to the Trial Court 
to determine whether the plaintiff was 
entitled to an enhancement under section 
30 (6) and if so to what extent. Prom 
that decision the plaintiff has appealed 
to this Court. 

It being more than 15 years since the 
rents were last settled the plaintifi is 
clearly entitled to an enhancement, if he 
can show that the rent paid by the raiyat 
in any particular case is below the prevail- 


ing rate paid by occupancy raiyats for 
lands of a similar description and with 
similar advantages in the same village or 
in neighbouring villages and that there 
is no sufficient reason for his holding at 
so low a rate. It is not disputed by the 
respondents that the plaintiff, if he should 
fail to make out a case under section 30 
(a), is entitled to enahancenient unclei 
section 30 (^) if he can prove a rise in the 
price of staple lood crops during the cur- 
rency of the present rent. • The plaintifi, 
however, is not content with this and con- 
tends that the case falls within the pro- 
visions of section 30 {a) and that the rate 
of rent paid by the tenants is in fact beltAv 
the prevailing rate. The rtal question is, 
what is the prevailing rate and how^ is it 
to be ascertained. The defendants rely upon 
the provisions of section 31-B. That sec- 
tion reads as follows ; '' When the pre- 

vailing rate has once been detetmin- 
ed by a Revenue Officer under Chapter 
X or by a Civil Court in any suit under 
this Act, it shall not be liable to enhance- 
ment save on the ground and to the extent 
specified in section 30 (b) and vSection 32.'’ 
Section 32 limits the extent to which an 
enhancement can be made on the ground 
of a rise in prices. I entirely agrei with 
the learned Munsif when he says that the 
wording of section 31-B is not very happy. 
It refers to the determination of the pre- 
vailing rate by a Revenue Ofiicer under 
Chapter X of the Act but on turning to 
Chapter X no provision will be found for 
determination of the prevailing rate by a 
Revenue Ofiicer or anybooy else and the 
expression pre\ ailing rate is nowhere there 
used. Chapter X provides for the pre- 
paration and publication of a Record of 
Rights and for the settlement of rents in 
certain cases. Under section 102 the parti- 
culars to be recorded include the rent 
•payable at the time the Record of Rights 
is being prepared. 

Part II of Chapter X which begins 
with section 104 provides for the settle- 
ment of rents and preparation of a Settle- 
ment Rent Roll and disposal of objections 
in cases where a settlement of land revenue 
is being or is about to be made. Part III 
provides for settlement of rents and de- 
cision of disputes in cases where a settle* 
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ment oi land revenue is not being or is 
not about to be made. Part II comes 
into operation after publication of the 
draft Record of Rights, unacr section 103A, 
sub-section (i). Part III comes into 
operation after the final publication of 
the record under section 103 A, sub-section 
(3), but in neither case is any provision 
directly made for asce tainiiig the jire- 
vailing rate. Under Part II, however, by 
section 104, the Revenue Officer is authorised 
to settle fair and equitable rent> for ten- 
ants of eveiy clause and to prepare a Settle- 
ment Rent Roll. Un^.er section 10 , A 
(f) (c) where tlie lanaloro and the tenant 
do not agiee as to the fair and equitable 
rent the Revenue Officer may, i the cir- 
cumstances are in his opinion such as 
to make it practicable, prepare a table 
of rates showing foi any local area, estate, 
tenure or village or part thereof or for 
each class of lana in any local area, estate, 
tenure or village or part theieof, the rate or 
rates of rent fairl}^ anu equ itably | ayab e by 
tenure holders and rai\ats and unoer-^^/f- 
yati> of each class and may settle and re- 
cord all or any of the rents on the basis 
of such rates in the manner thereii after 
described. It is also proviaed in the same 
section that the Revenue Officer may settle 
the rents by maintaining the existing rent- 
als recorded in the araft record or by 
enhancing or reaucing such rentals and 
in making such settlement regard shah 
be had to the principles laid down in sec- 
tions 69. 27 to 36 and other sections. vSec- 
tions 27 to 36, no doubt, sh )w lio w the jire- 
vailing rates may be arrived at. In the 
succeeding sections provision is made for 
the publication of a draft Settlement Rent 
Roll and for determination of objections 
thereto by the Revenue Officers and for 
the final publication of the Settlement 
Rent Roll after confirmation by the confirm- 
ing authority. Section loq U gives liberty 
to any person aggrieved by an entiy of a 
rent settled in a Settlement Rent Roll or 
by an ommission to settle a rent for entry 
in such Settlement Rent Roll to institute 
a suit in a Civil Court within six months 
of the date of the certificate of final pub- 
lication of the Record of Rights, and the 
Court has power to settle a fair rent in such 
cases being guided by the rents of other 
tenures Qt holdings of the same class com’^ 


prised in the same Settlement Rent Roll. 
Sum'‘'what similar provisions are made 
in Part III of Chai^ter X for settlement 
of lair and equitable rent upon the a})j)lica- 
tion of the lamdord 01 the tenant within 
two months of the cate of the certificate 
of the final publication of the Record of 
Rights. But in neither of these cases is 
any express provision made in terms for 
determining the pre\ ai'ing rate. I can 
only suppose, however, that by us.ng the 
expie.s.sicni prevai ing rate in section i-B 
it was intend ea to refer to the table of 
rates prepared by the Revenue Officer unocr 
Part II of Chapter X. If this is tl^e cor- 
rect interpretation of section 31 B it then 
provic es that "it," that is, the prevaibng 
rate, ‘shall not be liable to enhancement 
save on the ground ana tothe extent specified 
in section 30, clause {h), ana section 32." 
Here, again some cJfficulty arifes as to 
the interpretation of this part ol the clause. 
It seems harejy appropriate to speak 
about the enhancement of a prevailing 
rate of rent. The prevailing rate of lent 
in any particular village or local area is 
a question of ffict and must aepena upon 
the actual rents existing in that area from 
time to time. The prevailing rate in- 
creases or ctiminishes accoredng to exist- 
ing circumstances. The process is auto- 
matic. The prevailing rate is not enhanced 
in the sense in which the rent of an indi- 
vidual holding is enhanced, that is, by 
some a' t of the parties themselves or by 
the enforcement of some right. The 
existing circum.'-tances no doubt may 

have to be determined by ji dicial enquiry 
but the prevailing rate automatically in- 
creases or diminishes according to the 
existing circumstances, and to ‘Say that 
it shall not be liable to enhancement ex- 
cept on the grou nd of an increase in the 
])rice of staple food crops without coiisiaera- 
tion of the actual rents existing appears 
to me to be taatamouut to saying that 
the prevailing rate shall not be the pre- 
vailing rate. Again, it is ciifficidt to see 
how tne pre ailing rate of money rents 
can be enhanced merely on the ground 
of a use in the price of crops. The price 
may rise but the rents may remain the 
same. Unless the rents have increased, 
the prevailing rate of money tents cannot 
increase whatever may be the price ql 
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food crops. The section does not say 
that the prevailing rate shall not be en- 
hanced except on the ground of an in- 
crease in the rents in the village dre to the 
rise in the price of staple food crops but 
merely that it; that is to say, the prevail- 
ing rate, shall not be liable to enhancement 
save on the ground specified in section 
30, clause (&), that is, on the ground that 
there has been a rise in the staple price 
of food crops during the currency of the 
present rent. It seems obvious that the 
rise in the price of crops can have no effect 
on the prevailing rate of money rents unless 
these rents themselves have been increas- 
ed. 

Applying the best judgment I can to 
the interpretation of this unhappily worded 
section, the intention appears to me to be 
that when a prevailing rate, whatever 
may be the exact meaning of that expres- 
sion in this section, has once been determined 
as stated in the section the rate so found 
shall be deemed to be the prevailing rate 
unless it can be shown that the actual 
prevailing rate has risen by an increase 
in the rents in the village generally owing 
to a rise in the price of staple food crops. 

At the same time. I am by no means 
confident that I have arrived at a correct 
Solution of the intention of the section, 
but, applying the interpretation which, 
to the best of my judgment, it appears 
to bear, it becomes necessary to consider 
whether, on the facts found in tlie case, 
the section is a bar to the plaintifi's claim 
for enhancement under section 30, clause 
(a), which reads as follows: — 

"The landlord of a holding held at a 
money -rent by an occupancy--^afy^^ rnay, 
subject to the provisions of this Act, insti- 
tute a suit to enhance the rent on 
one or more of the following grounds 
(namely) : — 

(a) that the rate of rent paid by the 
r.Ayat is below the prevailing rate paia 
by occupancy raiyats for land of a similar 
description and with similar advantages 
in the same village ot in neighbouring 
villages, and that there is no sufficient 
reason for his holding at so low a rate." 

Sections 31 and 31 A lay down certain 
rules to be followed in determining what 
is the prevailing rate anl provide inter 
0 ii(i that regard should be had to the 


rates generally paid during a period d not 
less than three years before the institution 
of the suit. Section 31 -A, which has not 
hitherto been applied to this Province, 
also lays down rules, by which the prevail- 
ing rate for any class of lands may be as- 
certained ill a case coming under section 
30, clause (a). These sections, as well as 
section 31 -B, ‘must be read togetliei with 
section 30 and the expression 'prevailing 
rata as used in section 31 B must, I think, 
have the .same meaning as the same ex* 
piession when used in section 30; that is 
to say, it must be the prevailing rate paid 
by the occuj^ancy raiyats for land of a 
similar description and wnth rimilar ad- 
vantages in the same village or in neigh- 
bouring villages. It follov/s, therefore, 
that in ascertaining the prevailing rate 
regard must be liaa to the rents paid by 
occupancy raiyats holcJng similar land 
in the whole of the village or in neighbour- 
ing villages and not to the rents paid by 
some of them only. 

The learned Subordinate Judge was of 
opinion that when the rents of the Taufir 
lands were settled uimei Part II of Chapter 
X of the Act in 1903 a prevailing rate 
within the meaning of section 31 B had 
been ascertained by the Settlement Officer. 
On reference, however, to the proceedings 
which took place at that time it doeo not 
appear to me that his opinion was ju.stified, 
Wnat took place at that time appears 
to have been as follows: The Settlement 
Officer found that the lands we^e divided 
generally into two classes which he des- 
cribes as inland and diara areas. In the 
foimer there existed some 12 different 
rates varying from Rs. 4-2-0 to 6 annas. 
These he reuuced to one rate only, namely, 
Rs. 3. In the latter he found 8 rates 
varying from Rs. 3 to 6 annas. These 
he reduced to 3 rates, namely, Rs. 2, 
Rs. 1-8-0 and 8 annas and assessed the rents 
of the difterent de.scriptions of land accord- 
ingly. In assessing these rates he did 
not take into account the rate of rent paid 
by raiyats holding lands ol similar aes- 
cription in the village in the Zapti estate. 
The rates found by him were based solely 
upon a consideration of the rents paid by 
the tenants of the Taufir estate It cannot, 
therefore, be said that these rates represent 
the prevailing rate paid by occupancy 
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raiyats of lands of a similar description 
and with similar advantages in the same 
village. Still less can it be said to lepre* 
sent the prevailing rates paid for lands 
of a similar description m neiglibonring 
villages. It was also urged before ns on 
behalf of the apjDell ant that it is notorious 
that the rates paid by the tenants of a 
Government Mahal are, as a rule, lower 
than those paid to an intermediate pro- 
prietor holding from Government. No evi- 
dence, however, w^as called to our attention 
in support of this argument and it is not 
a matter of such notoriety that we would, 
in my opinion, he entitled to take judicial 
notice of it in the absence of any evidence 
to support it. 

In contrast to this method of arriving 
at a rate of rent payable b) the tenants 
of the Taufir estate our attention was 
urgently drawn to the manner in which 
the rates of rent payable by the tenants 
of the Zapti estate w^ere ascertained by 
the Settlement Officer shortly afterwards 
in proceedings under Part III of Chapter 
X. In assessing the rates of rent payable 
by the tenants of the Zapti estate under 
Part III of Chapter X very elaborate investi- 
gations took id! ace. The rents payable 
by tenants of lands of a similar description 
not only in the Taufir lands of the same 
village but also in all the surrounding villages 
over a large area were taken into consider- 
ation and a rate of rent for the different 
classes of land was then arrived at and 
the rents settled accordingly. The rates 
of rent so arrived at fonind the subject 
of appeal to the Special Officer and subse- 
quently to .the High Court with the result 
that in each case the rents so founded were 
affirmed. It was also found by the Mimsif 
that the Tau r lands were not inferior 
to the adjoining Zipti lands but were 
sim lar in every respect and had similar 
advantages. This finding was not dis- 
turbed by the Officiating Subordinate Judge 
on appeal. The Munsif lound that the 
rates payable by the tenants of the Zjpti 
lands should be taken as the prevailing 
rates of the Taufir lands of a similar des- 
cription and with similar advantages 
and with the certain exceptions with which 
we ar6 not now concerned, decreed that 
the rents of the holdings in suit should 
be enhanced according to the rates given 


in Schedule I of the plaints which repre- 
sented the rents payable by the tenants 
of the Zapti lands. He was also of opinion 
that the rates found with regard to the 
Taufir lands fn 1903 were not the pfevad- 
ing rates withhi the mean ng of sect 'on 
31-B. The learned Officiating Subordi- 
nate Judge was of op nion that the Trial 
Court’s view of the effect of sect on 31-B. 
was a very narrow one and that the Settle- 
ment Officer acting under Pait II of Chapter 
X of the Act had in fact settled fair and 
equitabl rents with reference to the quali- 
ty of the land at the rate already existing. 
He does not deal in terms with the 
fact that the rents payable by tenants 
in other parts of the village for lands of 
a similar description were not taken into 
account, but says : "When a fair and equit- 
able lent was going to be settled it cannot 
be urged with any show of reason that 
the prevailing rate was not taken into 
consideration. I think a fair and equitable 
rent and the prevailing rates are harcily 
distinguishable because one seems to 
be impossible to be found out without 
having regard to the ether, but because 
the Revenue Officer did not say in expressed 
terms that he settled a fair and equitable 
rent having legard to the prevailing rates 
in the village it cannot be urged with any 
lorce that no prevailing rate was taken 
into account." With great respect to the 
learned Offi dating Subordinate Judge 
I think he laid too much .stress upon the 
fact that the Settlement Officer purport- 
ed to find what he considered a fair and 
equitable rent. What he in fact found 
was that the rents paid by the tenants 
of the Taufir lancis were divided into a 
number of rates. The^e he reduced in 
number and settled the rents by increasing 
some and diminishing others so as to re- 
duce them more or less to the same level. 
He did not take into consideration at 
all the rents paid or payable by the tenants 
of the Zipti lauds of a similar desciiption 
In the same village or by the tenants of 
neighbouting villages and, in my opinion, 
the prevailing rate within the meaning 
of section 31- B was not determined by 
the Revenue Officer on that occasion. The 
learned Officiating Suboredmate Judge was 
also of opinion that the rates found as 
repiesentina the prevailing rate nnda 



Vo 1.75] IiroiANOASBS; 4^7 

PrVTAB CHANDRA DliO V. JAOADISH CHANDRA. 


Part III of Chapter X of the /.ct did not 
necessarily represent the prevailing rate 
at the time of the suit and that there was, 
therefore, no evidence before him upon which 
the actual prevailing ratecould be ascertain- 
ed. We have not the evidence in detail before 
us and I am not sure how far the learned 
Officiating Subordinate Judge was justi- 
fied in concluding that there was i^ot suffi- 
cient evidence on the record to enable 
the Court to ascertain the actual prevail- 
ing rate. It would appear that the rates 
found in 1903, both in respect of the Tan fir 
lands and the Zapti lands, were before 
the Court and it appears to have been as- 
sumed that the rates then fixed had conti- 
nued up to the date of the suit. If, however, 
the learned Judge was not satisfied, 
that tliis was so I think he ought to have 
remanded the case to the Trial Court for 
evidence upon this point. 

Although I consider that on the main 
question the learned Munsif was right 
and the learned Officiating Subordinate 
Judge was wrong, I am not satisfied that 
the plaintifi is entitled to enhancement 
according to the rates given in Schedule I 
of the plaints. That Schedule apparently 
takes no account of the rates payable 
by the tenants of the Taufir lands. In 
ascertaining the prevailing rate of the 
different descriptions of land account 
should be taken not only of the rates pay- 
able by tire tenants of the Zapti land but 
also of the rates payable by tenants of 
similar lands in what was previously the 
Taufir estate and the Court in ascertaining 
the prevailing rate should proceed accord- 
ing to the method laid down by Mullick, 
J., in Behari Singh v. Sheo Sankar Jha 
(i). If upon the evidence on the record 
it is impossible to arrive at the prevailing 
rate of rent then the Court should issue 
a comission for a local investigation as 
ordered in that case. 1 hope, however, 
that on further consideiation it will not 
be necessary to take this course. 

In the result, I think, the decision of the 
lower Appellate Court must be set aside 
and the cases remanded to that Court to 
ascertain the prevailing rates according 
to the principles above indicated and to 

(1) 39 lad. Cm. $|{ 2 p. I4, J; 1241 z Pi W. 
434t (*917) Pat, 10*, 


find to what extent, if any, the plaintiff 
is entitled to enhancement under sect on 
30, clause (tf), of the Bengal Tenancy Act, 
If, on further consideration, it should turn 
out that no case for enhancement is proved 
by leason of the present rents not being 
below the prevailing lates than the Sub- 
ordinate Judge's order remanding the 
cases to the Munsif to ascertain whether 
the plaintiff is entitled to enhancement 
undei section 30, clause (6), will take 
effect. The plaintiff is entitled to the 
costs of these appeals against the res- 
pective respondents who have appeared. 
The order for costs passed by the Officiat- 
ing Subordinate Judge will stand as 
made by him. 

Knlwant Sahay, J.— I agree. 

K. s. D. Case HmaHded, 


CALCUTTA HIGH COUET. 

Civil/ Rui/E No. 117 F. OP 1922. 

February 28, 1923. 

Present : — -Justice Sir Asutosh Hooker jee^' 
Kx., and Mr. Justice Rankin. 

Sri PRAXAB CHANDRA DEO DHABAI/ 
DEB—Dii: Ffi: nd ant — ^AppKI/I/AN t 
versus 

Sri Raja JAOADlBSi CHANDRA DEO 
DHABAIf DEB— PI/AINTIPF— 
respondent. 

Civit Procedure Code {Act V of 1908), O. XLt, 
r. 5 — Stay of execution pending appeal — Extensive 
estate-^ Receiver, appointment of. 

During the pendency of an aj>peal relating 
to the succession to an extensive impartible 
estate the management ot which had lor near« 
ly half a century been in the hands of the Court 
of Wards and which required to be developed 
and managed with special care, respon^nt 
took out execution of his decree seeking delivery 
of possession of the estate and defendant applied 
for the appointment of a Receiver to manage 
the estate: 

Held, that having regard to the history of the 
estate and its present condition* the best intercats 
of the estate would be served by the appointment 
of a Receiver who would act under the directioti 
of the Court, IP* 
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Babu Dwarka Nalh Chuhahutiy, Dr. 
Dwarka Nath Mitter, Babu Pyariffwhun 
Chatter jee, (with hii^i Babus Roma Prosad 
Mookerjce and Krishna Lai Banerjee), for 
the Appellant. 

Sir B, C. Muter, Babu Ram Chunder 
Mozamdar, (with l im Babus Brojo Lai 
Chakrahuty, Suresh C ^ under Das . Pra- 
matha Nath Bundopadhya), for the Re- 
spoil dent. 

JUD(jMEKT.-—Tlie subject-matter of 
the litigation, which has given rise to 
this Rule, is the Dhalbhum estate, described 
in ^ these proceedings as rn impartible 
fa; subject to the operat'on of tlie Rule 
of lineal i-uimogeniture among the members 
of a family governed by the Mitakshara 
School of Hindu Lawy Raja Satrughandeo 
Dhabal Deo, the last holder of t1 e raj, 
died on tJit 1st Mardi 1916. He wyys 
at that time a disqualified lU'oprietor and 
his estate was under the management 
of the Encumbered Estates Act ithorities. 
Upon his death, disputes bre-ke out as to 
the succession to the raj. The plaintiff 
claimed the estate under a testamentary 
instrument executed ' by t]>e deceased 
so fa back as the iith May 1905. The 
defendant claimed title as the next t ker 
under the Hindu Eaw. There was the usual 
preliminary controversy in the matter 
of land registration before the Revenue 
Authorities. The Deputy Commissioner, the 
Couxmiss Oner, and the Board of Revenue 
successive y upheld the claim of the present 
petitioner, and the estate continued in the 
possession of the Collector of Singbhum 
on behalf of the Court of Wards. The 
o der of the* Board of Revenue was passed 
on the 13th July 1917, and the present 
suit was instituted by the plaintiff on 
the 17th March 1921 for re 0 very of the 
estate upon establishment of title on the 
basis of the Will. After a protracted 
trial the suit was decreed on the 21st 
August^ 1922. An appeal was thereupon 
lodged in this Court on the 30th August 
1922. The plaintiff meanwhile took 
out^ execution of the decree and had a 
notice issued on the Manager of the Court 
of Wards to deliver the estate to him. 
The present Rul- was ther aft r issued 
at the instance of the appellant in order 
that execution might be stayed and the 


subject-matter of the litigation placed in the 
hands of a Receiver. 

The value of the property in dispute 
is stated in the plaint as Rs. 11,^9,000. 
Besides moveable properties, it includes 
a sum of five nnd half lakhs invested in 
War Bonds and numeious villages situated 
in the Provinces of Bengal, Behar ; nd 
Orissa. A considerable portion of the es- 
tate was granted in temporary ijarah 
by the lat proprietor on tli.e 8th Mt^rch 
1905 to the Midnap Lir Zeniindari Co. for 
it term of 25 years. vSiuce the death of 
the grantor, there appear to have been 
negotiations between the Court of Wards 
and the Company for purchase of tlie re- 
mainder of tile term, and an attempt was 
made to complete the transfer dtuing 
the ]^entlency^ ol the litigation in the 
Court below. The completion of the 
transaction was, however, stopped by 
order of the Subordinate Judge. In 
this connection, our attention has been 
drawn to a passage from the volume on 
Singbhum in the Bengal Distri t Gazetteers 
Series prepared by Mr. O’Malley and pub- 
lished by the Government. 

"In the midst of these troubles, the j^ro- 
prietor Babu Satrughan Deo Dhubal Deb, 
an old man of 75, having incurred debts 
to the extent of four lakhs of rupees, the 
estate was, on the applica.tion of his l.eir, 
brou ht und r the protection of tl e Cl eda 
Nagpur Encumbered Estates Act, VI 
^B. C.) of 1876. Meanwhile, the proprietor 
had leased out the whole estate for 25 
years on terms which left no margin of 
profit to the lessees from existing 
assets of the estate, and were a direct 
incentive to illegal rent enhancement and 
to interference with established ri' hts.. 
Very serious administrative difficulties were 
apprehended, and, accordingly, on the re- 
commendation of the local officers, the 
sanction of the Government of Ind,a Was 
obtained to the initiation of the (Settle- 
ment) operations.” Apart from the lands 
leased out to the Midnapur Zemindar! 
Co., there is a considerable tract in the 
dire t possession of the proprietor. The 
c-xtent of such territory cannot be deter- 
mined with precision from the materials 
on the record, but it has teen stated that, 
ia addition to the net tent of Rs. 59435 
annually payable by the Cottpauyi there 
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is a net annual profit of Rs. 35,145 derived 
from forests, minerals, markets and fislieiies. 
The plaintiff contends that he should be 
placed in possession of the estate and offers 
to furnish security to such extent and of 
such description as the Court may direct. 
The defendant urges, on the other hand, 
that the management should be placed 
in the hands of a Receiver for the protection 
of the estate which requires to be develop- 
ed and managed with special care. Our 
attention has also been drawn to the signi- 
ficant fact that, in the past, there have 
been such difficulties in connection with 
the management of the estate, which is 
situated in a backward tract inhabited 
principally by aborigines, that for nearly 
half a century the Government have 
been obliged to keep the management 
in the h nds of the Court of Wards or of 
the Bncumbered Estates Act authorities; 
thus, tile Court of Wards had possession dur- 
ing the years 1867-83, i88b-8g, 1920-22 and 
the Encumbered Estates Act authorities ; 
during the years 1905-1920. The plaintiff 
himself, while anxious to be placed in 
possession, is not slow to hint that even 
under the administration of these public 
authorities, there has been danger of waste, 
and that suits for resumption instituted 
by the Court of Wards have not only to 
be continued and looked after but that 
fresh suits for the same purpose require 
to be instituted. The plaintiff, on the 
other hand, does not hesitate to assert 
that it is necessary to control and super- 
vise the management of such influential 
lessees as the Company in their dealings 
with the aboriginal tenants. Steps have 
nlso to be taken to get back from the Com- 
pany tenures and undcr-tenures purchas- 
ed by them as ijaradars, and to recover 
from the representative s of Prince Bukhtiar 
Shah, valuable mining rights improvident- 
ly granted to him by the late proprietor. 
We have taken into consideration these 
and other facts connected with the 
histo y of the estate, as also its present 
condition, and we have arrived at the 
conclusion that the best interest of the 
estate will be served if, during the pendency 
of this appeal it is placed, in the hands 
of a Receiver who will act under the direc- 
tion of this Court and wc order accord- 
ingly. plaintiff and the defcoxdant 


will be at liberty to submit within two 
weeks the names of the suitable persona. 
A letter will also be addressed to the 
Board of Revenue, Behar and Orissa, 
with the request that one or more suitable 
names may be suggested. After the 
appointment of the Receiver, the Court 
will deal with such applications as may 
be made for directions as to the disposal 
of the corpus or of the income of the 
estate. 

* z. K. Rule made absolute. 


LAHORE HIGH COURT. 

M1SCE1.1.ANEOLTS Second Civie Appeai, 
No. 89 OE 1923. 

March 27, 1923. 

Present: —'Mx. Justice Scott-Smith. 

P. W. FITZHOLMES-JudgmenT- 
Debtor— Appeelant 
vets us 

WARYAM SINGH-Decree-Hoeder 
—Respondent. 

Civil Procedure Code {Act P 0/ 1908), ss. 47, 
151, O. XXI, r. 29 — Execution of decree-— Ordev 
prohibiting payment to decree-holder — Appeal- 
Payment order enforced by decree-holder through 
Bank — Power of Executing Court to prohibit Bank 
from making payment. 

All orders staying execution of decrees are ques- 
tions arising between the parties to the suit in 
which the decree was passed and relating to the 
execution thereof and are, as such, appealable, 
[p. 420, col. 2.] 

Ghazidin v. Fakir Bakhsh, 7 A. 73; A. W, N. 
(1884) 226; 4 Ind. Bee (n. s.) 301, relied on. 

A decree-holder attached certain money belong- 
ing to his judgment-debtor which was lying 
to his credit in a branch of a certain Bank, and 
obtained a payment order from the Executing 
Court which he presented to another branch 
of the same Bank and asked it to collect the money. 
The money was obtained by the latter branch 
but before it could be paid to the decree -holder 
the Executing Court issued an order prohibiting 
the Bank from making the payment; 

Held, (1) that the Executing Court had no juris- 
diction to make the order under O. XXI, r. 
90 of •the Civil procedure Code, inasmuch as,' 
at the time of making the order, there was no 
suit pending before it against the decree-holder otL 
the part of the judgment-dehtorj [p. 420, col. i.J 

(2) that after collecting the payment order the 
Be^ hep the immi w bmlf of the dtofu* 
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as ms agent and that the Court had no 
power to interfere with the actual delivery of 
the money to the decree-holder, [p. 421, col. 1.] 

Miscellaneous second appeal from c' i order 
of the District Judge, Lahore, aated the 2nd 
January 1923, reversing that of tiie Subordi- 
nate Judge. Second Class, Lahore, dated 
the I'th March 1922. 

Malik Barkat Ah, for the Appellant. 

Lala Mehr Chand Mahajan and Lala 
Jagan Nath, for the Respondent. 

JUDGMENT. — The facts of the case out of 
which the present second appeal arises are 
fully stated in the judgment of the learned 
District Judge dated the ^nd Januar}^ 1923 
and in his order passed on review on the 8th 
of January 1923 and are briefly as follows; — 
Waryam Singh, respondent, in* tlie execution 

an ex paHe de( ree obtahied by him against 
Mr. 1 itzholmcS, the appellant, attached 
certain money belonging to the judgment- 
debtor which was at his credit in the Kas uli 
blanch of the Alliance Bank of Simla. 
The decree holder obtained a payment 
order from the Executing Court m Lahore 
which he presented to the Lahore Branch 
of the Alliance Bank of Simla and asked 
it to obtain the money from Kasauli, The 
Lahore Branch got the money transferred 
to it on the 23rd January 1922 but on the 
same date it received a prohibitory order 
from the Executing Court directing it 
not to pay the money over to War v am 
Singh. War> am Singh movea the Execu- 
ting Court to have this oraer set asiue 
but the Court on the 15th of March 1922 
refused to set it aside and directed that 
it should stand until further oruers. i^rom 
this order Waryam Singh appealed to the 
District Judge who hela that the Executing 
Court acted ultra vires in issuing a prohibit 
tory order on the 19th of January 1922, 
as on that date there was no sritpenaiug' 
in that Court between the parties within 
the meaning of O. XXI, r. 29 of the 
Civil Procedure Code. It should be men- 
tioned that Mr. Eitzholmes’ reason for ask- 
ing for a prohibitory order was that the 
decree had been obtained against him by 
fraud and he said that he was about to in- 
stitute a suit to have it declared that the 
decree was not of any force against him 
The order of the r5th of March 1922 was 
treated as one under section 47 of the Civil 


Procedure Code and Warj'am Singh appeal 
ed from it as such. In my opinion the ob- 
jection no.v raised that no second appeal 
arises because the order is not one under 
section 47, Civil Procedure Code, has no force. 
It was held in Ghazidin v. Fakir Bakhsh 
(i) that all orders staying execution of 
decrees are questions arising between the 
parties to the suit in which the decree 
was passed, and relating to the execution 
thereof, and, as such, appealable. I holr] that 
the present is a second appeal from an order 
passed under section 47, Civil Procedure 
Code. Now, it is quite clear that the Exe- 
cuting Court had no power to stay the exe- 
cution under O. XXI. 1. 29, of the 
Civil Procedure Code because at that time 
no suit was pending before it against the 
de ree-holdei on the part of the jucigment- 
debtor. It is, however, contended that the 
Court had an inherent power under section 
of the C vil Procedure Code to stay 
execution. In my opinion it had such a 
power. 

In the District Judge s Court the judgment- 
debtor put in cross-objections m which he 
urged tliat the original attachment of the 
money at his credit in the Xasauli Branch 
was contrary to law because the Lahore 
Court had no jurisdiction to attach pro- 
perty outside the limits of its territorial 
jurisdiction. The learned District Judge 
refu.sed to consider this question on the 
ground that it was not raised in the Exe- 
cuting Court and he also considered 
it doubtful whether the order of the Court 
attaching tlie property could be properly 
attached by means of cross-objections 
in connection with an appeal from an 
entirely different order. Mr. Barkat 
AU says t atthe quesionof jurisdiction was 
raised in the Executing Court in an appli- 
caticn of the 23id February 1922. Ko 
such application is on the record of the Exe- 
cuting Court though it appears that there 
was such an application which was put upon 
the record of the original suit instituted 
by the judgment-debtor for a declara- 
tion that the ex parte decree was not 
binding upon him. It was said that the 
application was put by a mistake upon 

^ 4 Det. 

A. JOS, 
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the wrong record. It was incumbent 
upon the judgment-debtor to see that the 
application was put upon the right record, 
and I cannot take any account of an objec- 
tion which is not on the record which is 
before me in the present appeal. Under 

O. XUI, r. 22, it was open to the 
jrdgment-debtoi to support the order of the 
Executing Court on any grounds decided 
against him by that Court. If the Court 
had decided against him on the question 
of jurisdiction he could ha’ve raised 
that point again in the Appellate 
Court under r. 22 but the Exe- 
cuting Court did not decide the point 
at all. I, therefore, agree with the learned 
District Judge in his view that it was not 
open to the judgment-debtor to raise this 
point by way of cross-objections in the 
appeal of the decree-hob ■ cr from the order 
oi the Executing Court refusing to set 
aside the prohibitory order. 

It is strongly contended on behalf of 
the respondent that once the payment 
order was given to the decree-holaer by 
the Executing Court the money had been 
paid to him so far as the Court 
was concerned, and the Court could no't 
thereafter go back and prohibit the pay- 
ment of the money. It was also contended 
that the money was received by the Lahore 
Branch of the Bank from the KasauH 
Branch as the agent of the decree-holder 
and that the money when received by the 
Bank in Lahore belonged to the decrec- 
hfJder and it was no longer within the 
jurisdetiou of the Court to deal with it 
in any way. The learned District Judge 
gave expression to a similar opinion in the 
last paragraph of the order passed by him 
in review on the 8th of January 1923. I 
agree with the Counsel for the respondent 
that the Lahore Bran\-h held the money 
on behalf of the decree-holder as his agent 
and that the Court could not interfere 
with the actual delivery of the money to 
the decree-holder. 

1, therefore, uphold the order 01 the lower 
Appellate Court and dismiss the appeal 
with costs. 

2. K. Appeal dismissed. 


CALCUTTA HIGH COURT. 

Apprai, from Originai. Drcrre No. 57 
OF 1921. 

March 20, 1923. 

Present : — Mr . J r f ti c C . C . Ghose an (1 
Mr. Justice Panton. 

KRISHNA CHANDRA DEY-PbAiNTm 

—A Pi ‘Em, ANT 
versus 

W. GRAHAM—Dkfknda’^ t— Rkspondent. 
Specific llehef Ad (/ 0/1877), ss. 14, 15, 16— 
Agf cement to sell — Vendor unable to convey good 
title to whole property — Purchaser, whether can en-^ 
force <^pecific performance of remainder — Abatement. 

It is of the essence of specific petfoitiisnce that 
part only of an agreement should not be perform- 
ed, The exceptions to this general rule are con- 
tained in sections 14, 15 and j 6 of the Specific 
Relief Act. [p. 425, col. i.} 

Under section *4 of the Specific Relief Act, 
specific performance of a contract may be enfor- 
ced by either the promisor or promisee, provided 
the part which cannot be performed is inconsider- 
able and may be compensated for in money and 

P rovided that such compensation is made, 
5. 425, col. I.] 

Under section 1 5 of the Specific Relief Act, the 
party in default may claim specific performance 
without compensation, where the part left unper- 
formed is small in value and admits of compensa- 
tion, but he cannot have specific performance 
wheiy such part is considerable and does not 
admit of compensation, [p. 425, col. i.] 

Under section 1 6 of the Act where a contract 
consists of several parts, which are separate 
from, ard independent of, one another, and 
some of which cannot and ought not to be 
per ormed, such part or parts, as can and ought 
to be performed, may plonc be specifically 
enforc d, with a proportionate abatement in the 
price. This is on the principle that such a 
contract though 110m nally one, is actually divisi- 
ble and where the Court enforces what is 
apparently a part of the contract, it really enforces 
an entire and complete contract, [p. 425, col. i .]) 
The question whether a contract is divisible or 
indivisible is one of construction, depending upon 
the nature and circumstances of each individual 
contract, [p. 425, cols, i & 2.] 

Though the difference between the property 
contracted to be sold and that which the vendor 
can actually convey may be great, the Court will 
generally, notwithstanding this circumstance, 
enforce the contract where the vendee is willing 
to take whatever int rest the vendor has. [p. 426, 

col. i.J 

Jones V. Evans, (1848) 17 1,. J. Ch. 469; 12 Jur. 
6641 80 R. R. 192, Barnes v. Wood, (1869) 8 Bq, 
424 j 38 L. J. Ch. 6835 17 W. R. J080, Hooper v. 
SmartABaileyy. Piper\, (1874) 18 Eq. 683; 43 
L. J. Ch. 704} 31 L. T. 86j 22 W. R. 943 relied on. 

But if the vendee is, from the filrst, aware of the 
def ndant's incapacity to con ve y the whole of what 
he has contracted for, he cannot, generally insist 
on having at an abated price what the vendor 
cp.n convey, [p. 4^6, coh^i.] 
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Even in cases where the ascertainment of the 
amount of abatement cannot be certain or cxE.ct 
the Court proceeds to grant abatement, if it can 
reasonably estimate the amount of abatement 
from the evidence of competent persons, 
[p. 426, cdl. 2.] 

Defendant agreed to sell two distinct and inde- 
pendent plots of land, neither of whir h was import- 
ant for the enjoyment of the other, to plaintiff, 
and fa led to disclose to the latter that one of the 
plots was owned by his wife. In a suit for specific 
performance: 

Held, (i) that the contract was divisible and the 
case fell within the purview of section 16 of the 
Specific Relief Actj [p, 426, col. i.]; 

(2) that the pla ntiff was entitled to specific 
performance of the contract with respect to the 
plot owned by the defendant with a propor- 
tionate abatement in the price agreed upon, 
[p. 426, col. 2 J p. 427, coL I.] 

Rutherford v. Acton- Adams, (igi 5) A. C. 866» 
84 L. J. P. C. 238, Mortlock v. Buller, (1804) 10 
Ves. Jun. 292 at p. 315; 32 E.R. 857; 7 R.R, 417, 
relied on. 

Appeal against a decree of the Subotdi- 
nate Judge of 24-Perganahs, dated the 
27th November 1920. 

Dr. Dwarkanath Mitter, (with him Babus 
Satendra Nath Mukherjee and Asiranjan 
Chatter ji), for the Appellant. 

Mr.S.i^. Das, Advocate -General, (with him 
Babus Charu Chandra Biswas and Manindra 
Kumar Bose), for the Respondent. 

JUDGMENT. — ^The plaintiff is the ap- 
pellant before us and the facts which 
have given rise to the suit, out of 
which this appeal has arisen, are, brief- 
ly stated, as follows:— By an agreement 
in writing made on the 15th day of Sep- 
tember 1919, the defendant agreed to sell 
and the plaintiff agreed to purchase 
certain lands, measuring about 24 1 bi- 
ghas, in Tollygunge, in the sul urbs of Cal- 
cutta, particularly described as plots A 
and B in the schedule annexed to the 
said agreement, - free from encumbran- 
ces, for a sum of Rs. 1,53,000. The 
vendor agreed to deliver to the purchaser's 
Solicitor the title-deeds relating to 
the said plots A and B within two 
days from the said date and the 
purchaser agreed to send in his requisi- 
tions in respect of the title witLin fi\e days 
from the date of the delivery of tbe title- 
deeds. The requisitions were to be rn- 
swered within days tiereafter. Tie 

vendor agreed to make out a maiket- 
able ^tle to the said properties and in 
case of failure, to refund to the purchaser 
the latter^s deposit of Rs. 501 withou 


interest. It was also agreed, Mcr alia, 
that on the vendor making out a market- 
able title, he sliould execute a proper 
conveyance in favour of the purchaser, 
causing all UTj necessary parties to join there- 
in, and that, in the event of the purchaser 
failing to complete the purchase within 
fourteen days from the date of the delivery 
of the^ title-deeds, the vendor should 
be e -titled to cancel the said agree- 
ment and to forfeit the amount of the 
vendor’s deposit. On the i6th September 
the title-deeds in respect of the propeities 
were handed by Messrs. Teslie & Hinds, 
the^ ^ vendor’s Solicitors, to the plaintiff’s 
Solicitor, Mr. Rajendranath De. On the 
19th September, the requisitions on 
title were sent to the vendor’s vSolicitors. 
It was pointed out therein by the plaintiff’s 
Solicitor that it appeared from a certain 
conveyance bearing date the 12th July 
1904, that Mrs. Kate Graham, the wife 
of tiie vendor, was the owner of one of the 
properties comprised in the schedule to 
the said agreement and an enquiry was 
addressed as to h<>w the vendor proposed 
to sell the said property. The answer 
to this requisition, which was given 
on the 24th of September, was in these 
words, “Mrs. Graham will concur in 
the same.” Anotlier requisition, being Re- 
quisition No. 16, was in these terms “is 
the vendor alone competent to convey an 
absolute title to the properties free from 
all encumbrances,” and the answer was, 
*'Yes, with the concurrence ( f Mrs. Gra- 
ham.” The answers to the requisitions 
were not received by the plaintiff's Soli- 
citor till the 25th September and on that 
date he asked that the title-deeds might 
be returned to him to enable him 
to consider the sufficiency of the 

answers (see Exhibit 8). On the 27th 
September the vendor’s Solicitors drtw 
the attention of the plaintiff s Solicitor 
to tj'.e fact that the completion of the 
transaction under the agreement must 
take place on or lefoie tie 30th Sehtem- 
ber and ashed for t] e draft conveyance 
foi tl e ax 1 3 oval of tl e vendor. On the 
sane day , t] e ] h i: tiff’s Solicitor again 
wrote to tl e vendor’s Folicitois asking 
for tie title deeds, without wl ich, it 
Was pointed out, the sufficiency of the 
answ^ers could not be considered. On 
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the 29th September the plaijitiff's Solicitor 
wrote a furtiier letter to the vendor’s So- 
licitors asking for the title-deeds and pro- 
testing against the unreasonableness 
of the attitude taken up by the vendor’s 
Solicitors and he pointed out that some 
of the answers to the requisitions were 
unsatisfactory. However, on the 29t Sep- 
tember the vendor’s Solicitors wrote to the 
plaintiff’s Solicitor purporting to retiir the 
title-d. eds to the plaintiff's Solicitor and on 
the 30th September they wrote the following 
letter to the plaintiff’s Solicitor : — “Accord- 
ing to the terms of the agreement, the 
couveyance of the above premises should 
have l)een executed to-day. As your 
die it failed to do this, we have been in- 
structed by our die it to give you otice 
that the agreement is cancelled and the de- 
posit money forfeited to the vendor.” 
It appears that on the 29th September 
the plaintiff’s Solicitor closed his office 
for the Long Vacation, without receiv- 
ing the title-deeds in question, and on 
the 30th September he left town. What 
happened subsequently was this, — th^ 
title-deeds in question were brought 
to the clerk of the plaintiff’s Solicitor, 
after the latter liad left town, and he, 
the clerk, at first refused to receive tfie 
same but on the vendor’s Solicitor’s 
clerk refusing to take back the title- 
deeds, the plahitiff’s Solicitor’s clerk kept 
the same with him, without the kmwledg 
of the plaintiff’s Solicitor. Meanwhile, 
On the 6th and 7th October, the vendor’s 
solicit ^rs kept on asking for the 
return of the title-deeds. These letters, 
however, were returned hy the plaintiff’s 
Solicitor’s dtirwan on the ground that the 
offi-'e was closed. On the 8th October, 
the plat itiff's Solicitor, having returned to 
town, asked for the title- dee Is to enable 
him to deal with the sufficiency of the ans- 
wers. Thereafter, a controversy arose 
as to wliether the title-deeds had 
wo'' been returned to the plaint ff’s vSolicitor 
and w .et'ier the contract had not al- 
reidy beer cancelled. Tiie question about 
the title- ’eeds was not settled until the 
4th November, when it was discovered 
that the title de^^ds had been left with the 
clerk of the plaintiff’s Solicitor. On that 
date, further requisitio on title were sent 
by the plaintiff’s Solicitor. On the 5th 


case;sj 42$ 

November, the vendor’s ‘Solicitors return- 
ed these further requisitions and declined 
to answer them on the ground that the 
contract had already been cancelled by 
reason of breach of contract on the part 
of the plaintiff. The plaintiff, thereupon, 
on the loth November, having regard to 
the attitude of the vendor, insti uted the 
present suit against the vendor, claiming 
specific peiformance of the said contract 
or, in the alternative, damage, which he 
assessed at Rs. 1,00,000. The defendant 
in his written statement contended that 
time was of the essence of the contract, 
and tlxat the transaction had to be complet- 
ed under the terms of the agreement 
between the parties, witliin iourteen cays 
from tlie ate of the elivery of the title-deeds 
to the plaintiff's Solicitor and that as e 
plaintiff had failed and neglected to com- 
plete the transaction within the time limit- 
ed as above, the defendant was within 
his rights in cancelling the agree- 
ment. The defendant maintained that 
he had performed his part of the con- 
tract and although it was the plaintiff 
who was not ready a d v^illing to perfrom 
his part of the said agreement, the defend- 
ant was willing to return to the plaintiff 
the amount of the said deposit. The 
learned Subordinate Judge, who tried the 
suit, held by his judgment dated the 27th 
November 1920 that time was not of the 
essence of the contract but that, inas- 
much as it appeared that one of 
the two properties me tioned intbescle- 
dule to the said ^ greement belonged to tie 
wife of the defendant, who was not a party 
to the said t greement, and as the (’ef end- 
ant had no authority to enter into any 
agreement in respect of the said property 
on her behalf, the plaintiff could not 
get any decree for specific performance 
of the contract so far as that property was 
concerned. As regards the question as 
to whether the plaintiff could enforce par- 
tial performance of the contract in respect 
of the property which belonged to the de- 
fendant, it was held that, although under 
section 15 of the Specific Relief Act, the 
plaintiff could claim such^ a right, pro- 
vided the plaintiff was willing to pay the 
price ag eed upon and take the property 
which belonged to the defendant, waiving 
all right to compensation either for the de- 



4^4 INDIAN CA»»S. 119^3 

mSHKA CHAKX>RA DEY V. GRAHAM. 


ficiency ot for loss sustained by him through 
the defendant's neglect or default, yet no 
such case was made by the plaintiff and, 
therefore, the leaned Subordinate Judge 
dismissed the entire suit. 

On behalf of the plaintiff^appellant it 
had been contended by Dr. Dwarkanath 
Mitter before us that, although the Court 
will not specifically enforce part of a con- 
t act, except where that part can be sepa- 
rately enfo ced without any possible in- 
justice to the defendant, where property 
is sold in distinct lots there is a separate 
cont act for each lot and, secondly, that the 
principle that the Court will not perform 
pa t of a contract if it cannot perform all, 
did not a ply to cases where the impossi- 
bility of carrying a part into execution 
was due to the default of the defendant who 
set up this defence, for to permit it to pre- 
vail would be opposed to the maxim that 
no man shall take advantage of his own 
wrong. The learned Advocate-General, 
on behalf of the defendant-respondent 
maintained, however, that the plaintiff’s 
case came within the four corners of section 
15 of the Specifiic Relief Act and that, in- 
asmuch as the plaintiff had not complied 
with the p ovisions of that section, the 
entire suit had been rightly dismissed. To 
this the plaintiff-appellant replied that 
this case was governed by section 16 of the 
Specific Relief Act and that section 15 
on which the defendant relied, had no appli- 
cation whatsoever to the facts of this case. 

The learned Advocate-General ad- 
mitted before us that time was not 
of the essence of the contract in 
this case, nor had time been subse- 
quently made of the essence of the contract 
by notice on the part of the defendant. 
It was also adm tted on behalf of the de- 
fendant that at the time of the agreement 
between the parties he had not disclosed 
that one of the lots comprised in the sche- 
dule to the agreement belonged to his wife. 
The defendant stated, in his evidence 
that, without consulting his wife, he had 
entered into the ag eement, as he was sure 
that his wife would join with him in exe- 
cuting a conveyance in favour of theplaii.t ff. 
Tfius, it was that he had said in the re] lies 
to the requisitions that his wife w^ould con- 
cur in the sale. He had no power, however, 
ever bis wife and if she refused, he could not 


make her join with him in the conveyance. 
Asked about whether the replies to some 
of the requisitions might not have been 
more satisfactory, the defendant seemed 
to impL that they might have le^i. • 

According to tht learned Advocate- 
General, the mete fact that there were 
two plots specified in the schedule to tie 
agreement did not show that the contract 
Could be treated as divisible into two 
separate and independent parts. Re fur- 
ther contended that the parties contemp- 
lated one and indivisible agreement, one 
lump sum price being fixed for two plots 
and, in the circumstances, it was impossi- 
ble to assess the prices of the two plots se- 
parately. He suggested that section 16 
of the Specific Relief Act applied only 
where the part sought to be enforced was 
a separate independent and self-contained 
Contract. 

Now, plot A in the schedule to the agree 
ment relates to an area containing by'^ 
estimation n big/?as 13 cot/as bounded 
on the north by the garden land 
of Sahebjada Mahamcd Haidar Sultar, 
on the west partly by the vendor’s land pur- 
chased from Nayantara Dassi and Khay- 
rennessa Begam, on the ‘"outh by a public 
road and on the east by a dwelling house 
and garden of Babu Mulla. Plot B re- 
lates to an area containing by estimation 
II highas 4 coUas and 2 chatahs and bound- 
ed on the north pa tly by the purchased 
land of Amirannessa Begam, now the 
dwelling house of Shahajada Naymat 
Saheb, partly by the garden land of the 
late Panchacowri Doctor and partly by 
the land of the Tramway Dep6t, on the east 
by the garden of Shahajada Moujaddin 
Saheb, now the Lank and land belong- 
ing to Panchacowari Doctor, on the soulh 
by a public road, on the west by a land 
and jhil belonging to the daughter of Shah- 
jada Mahammed Anwar Shaha, now tl\e 
land and tank belonging to the Tramway 
Company. Plot B is the property which 
is the subject-matter of the conveyance 
dated the 12th July 1904 referred to in 
requisition No. 9 and is alleged to belong 
to the wife of the defendant. 

From the description of the two plots, 
there seems to he little doubt that they 
are two distinct and independent lols and 
it is impossible to come to thelcondusion 
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that one is important for the enjoyment of 
the other. In other words, it cannot be pre- 
dicated that plot B is important for the 
enjoyment of plot A, or that the transaction 
reUting to plot A is dependent on the 
transaction relating to plot B. It would, 
therefore, appear that the performance 
of the contract, so far as it relates to plot 
A, which belongs to the defendant, is both 
practicable and proper, whereas the perform- 
ance of 1he contract so far as it relates 
to plot B, which belongs to the wife of the 
defendant, who was not a party to the 
agreement, is at once impracticable and Im- 
proper. No doubt, it is of the essence of 
specific perform i ce that part only of 
an agreement should not be performed: 
this is the general rule and the exceptions 
to this general rule are embodied in sec- 
tions 14, 15 and 16 of the Specific Relief 
Act. In our opinion the present case does 
not come within the purview of sections 
14 and 15 of the Specific Relief Act 
but it does within the pu view of 
section 16. Under section 14 perform- 
ance of a contract may be enforced by 
either the promisor or promisee, provide! 
(f) the part which cannot be performed (a) 
is inconsiderable and may be compensat- 
ed for in money, and (ii) provided that 
such compensation is made. Under section 
15, the party in default may claim specific 
performance without compensation, where 
the part left unperformed is small in value 
and it admits of compensation, but he can- 
not have specific performance where such 
part is considerable and does not admit 
of compensation; the party not in default, 
however, may have specific performance 
with compensaton in the first case, but 
specific performance without compensation 
in the second case. Under section 16, 
where a contract consists of seve al parts, 
which are separate from, and independent 
of, one another, and some of which cannot 
and ought not to be performed, such part 
or parts as can and ought to be performed, 
may alone be specifically enforced. This 
is on the principle that such a contract, 
though nominally one, is actually divisible, 
and when the Court enforces what is 
apparently a part of the confract, it really 
enforces an entire and complete contract. 
The question, therefore, whether a contract 
is divisible indi^ble is one of construc- 


tion, depending upon the nature and cir- 
cumstances of each individual contract. 

In the case of Rutherford v. Acton- Adams 
(i), the principles on which the Couit 
will act in a suit for specific perfoimance 
are thus stated by their to dslips of 
the Judicial Committee of the Privy Counci Ij 
~‘Tu exeicisiiTg its jurisdiction over spe- 
cific perfo mance, Cou t of Equity looks 
at tlie substance and not merely at the letter 
of the contract. If a vendor sues and is 
in a position to convey substantially what 
the purchaser has contracted to get, the 
Court will decree specific performance 
with compensation for any small and im- 
II aterial deficiency, provided that tl e vendor 
has not, by misrepresentation oro'heiwisp, 
disentitled himself to his remedy. An- 
other possible case arises where a vendor 
claims specific performance and where 
the Court refuses it unless the purchaser 
is willitjg to consent to a decree on terms 
that the vendor will make compensation to 
the purchaser, who agrees to such a decree 
on condition that he is^ compei;sated. If 
it is the purchaser who is suing the Court 
holds him to have an even larger light. 
Subject to considerations of hardship, 
he may elect to take all he can get, and to 
have a proportion ate abatement from the 
purchase money. But tlis right applies 
only to a deficiency in the subject-matter 
described in the contract. It does not 
apply to a claim to make good a representa- 
tion about that subject-matter made 
not in the contract but collaterally to it. 
In the latter case the remedy is rescission, 
or a ch im for damages for deceit uhere 
there has been fraud, or for breach of a 
collateral contract if there has been such 
a contract.** 

The principle is well settled and it was 
held as early as in Mortlock v. BuUeri^', 
that, “If a man, having partial interests in 
an estate chooses to enter ii to a contract 
rep esenting it, and a^reein? to sell it 
as his own, it is not competent to him 
after wa ds to say, though he has valuable- 
interests, he has not the entrety; ard, 
therefore, the purchaser sj all not have the 
berefii of his contract. For the pur- 
pose of this jurisdiction, the person contract- 

(1) (1915I A. C. 866j 84 h. J. P. C. 238. 

(2) (1804) 10 Vcs. Jun. 298 atp. 315; 32 R| 

8571 7 R. R- 417* 
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ing Under these circumstances, is bound 
by the assertion in his contract, and if the 
vendee chooses to take as much as he can 
have, he ha a right to that, and to an abate- 
ment; and the Court will not hear the ob- 
jection by the vendor, that the purchaser 
Cannot have the whole/' 

It has even been held that, though the 
difference between the property contracte. * 
to be sold and that which the vendor can 
actually convey may be great, the Court 
will generally, notwithstanding tliis cir- 
cumstance, enforce ^ the contract where 
the vendee is willing to take whatever 
interest the vendor has, [See Jones v. Evans 

(3) , Barnes v. Wood (4), Hooper v. Smart 
(Bailey v. Piper) (5)], No doubt if the vendee 
is, from the first, aware of the vendor’s in- 
capacity to convey the whole of what he 
has contracted for, he cannot, generally, 
insist on having, at an abated price, whot 
the vendor can convey. In this case, 
however, it is not suggested that the vendee 
was aware of the defendant’s incapacity 
to convey the whole of what was contract- 
ed fo ; indeed, we have, as has already been 
pointed out, the defendant’s own state- 
ment that he did not disclose that one 
of the properties bel^ngea 1o)is ^'ie. 
The representation, such as it was, there- 
fore, by the defenoant was that the entire- 
ty of the properties mentioned in the sche- 
dule to the agieement belonged to him. 
The learixcd Advocate-General, however, 
argues that there can be no abatement of 
the price in a case under section 16 of the 
Specific Relief Act and that if the vendee 
wishes to take })lot A, then he must pay 
the entire .su m mentioned in the contract. 
We are unable to take such a restrii ted 
view of the scope of section 16 of the 
Specific Relief Act as has been suggested 
tons by the learned Advocate Genera 1 
The inability on the part of the defendant 
to make a good title as regards plot B 
of the schedule to the agreement is a legal 
and net a physical, inability to perform 
the contract; it would, therefore, follow that 
it does not lie in the mouth of the defendant 
to urge that he is unable to do all 

(♦3) (1848) 17 h. J. Ch. 469; 12 Jur. 664; 80 R. 

R 192 . 

(4) (1869) 8 Eq. 4241 38 I/. J. Ch. 683; 17 w. R. 
1080. 

(5 (1874) 18 Eq. 683; 43 E. J. Ch. 704; 31 1;. 

T. 86; 22 W. R. 943 - 


the physical acts necessary for the per- 
formance for the contract, as far as it re- 
lated to plot A. Tin re is nothing of which 
the defenc ant can comjdain. It is his own 
fault if he has a^si m?(I an obigation 
which he cannot ful I; and, in our oi^inion, 
it cannot be ineqi itable to require him to 
perform, as far as it is in his ]n)V\cr, sc much 
of the contract as relates to plot A. In 
no just sense can it be said that in requir- 
ing the defendant to perform the contract 
with reference to plot A, a new contract 
is being made by the Court for the parties. 
The defendant is not compelled to convey 
anything which he did not acree to convey 
and the vend ee p a3\s f or v hat he gets accoro - 
ing to the rate eetablidiea by the agree- 
ment between the parties. The conclusion, 
therefore, to which we have come on the f acts 
of this case is that the defendant ought 
to be compelled to convey to the plaintiff 
plot A of the schedule to the agreement with 
an abatement in the price agreed upon. 

It has been said that, in cinu instances 
like the present, the principle on which 
the abatement in price is calculated is 
prin:.7 facie acreage. Having regard to 
the view which the learned Subordinate 
Jiulge took in this case, he felt that it was 
not necessar\ for him to go into any question 
of abatement in the price and consequently 
there are no data in the evidence oii record 
from wbich the aincunt of compeuv'^^ation, 
i.e., abatement in the price, can be ascer- 
tained. F.ven in cases uhere the ascer- 
tainment of the amount of abatement can- 
not be certain or exact, ti e Court proceeds 
to grant abatement, if it can reasonably 
estimate the amount of abatement from 
the evidence of competent persons. We 
have on the ] resent recoro no mate- 
rials, and we ate, therefore, constrained to 
direct a remand in this case to the lower 
Court for the purpose of assessing the 
abatement in the price which should be 
a’lowed to the pi a’ tiff on sucl evidence 
as may be ai ouccn b}' the i aities. 

The on.cr, therefore, will be that .‘t is 
declared that tJie plaintifi is entit ed to 
specific performance of the agreement, 
dated the I5tb September 1919, in the 
plta’ings ill this s’ it mentioned to 
the extent of all the interest of the cef end- 
ant in the property particularly describe^! 
as plot A in the schedule to the said agree- 
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ment with a proportionatf abatement of 
the purchase -money in respect of the prop- 
erty particularly described as plot B 
in the said schedule and alleged to belong 
to the wife of the defendant; and it is order- 
ed that the case be remanded to the lower 
Court for determining the amount to be 
paid by the plaintiff for the purchase- 
mone^’" of the said property plot A mention- 
ed in the said schedule, having regard to the 
declaration aforesaid and it is further order- 
ed that the defendant do execute and re- 
gister a proper conveyance of the said 
property, being plot A mentioned in the 
said schedule, in favour of the plaintiff or 
such person as he may direct in terms 
of the said agreement on making out a 
good title to the said plot A, and to deliver 
up to him possession of the said property 
within a time to be fixed by the lower 
Court, the plaintiff paying to the defendant 
the amount of the purchase money as may 
be determined by the lower Court and also 
all costs and expenses necessar^^ to complete 
and obtahi the conveyance of the said prop- 
erty. 

The result, therefore, is that the judgment 
and decree of the lower Court arc set aside 
and this appeal is allowv^d with costs. 

Let the records be sent flown to the 
1 0 wer Court w ithon t del ay . 

Appeal allowed] 

Z. K. Ca<ic remanded^ 


PATNA HIGH COURT. 

CIHCTTTT tOr’RT, ClTTTACK. 

Appeal from Appei^i^^te Decree No. 35 
^)F 1921. 

December 2, 1921. 

'PYcseni:--Mx. Justice Das and Mr. 

Justice Adami. 

RAGHUNATH MISRA and otkfrs- 
Peaintiffs — Appeeeants 
versus 

RAM BEHKRA and othe s — 
DEFENo \^Ts -Respondents. 

Bengal Tenancy Act {V 111 c/i885),s, 103 B 
— Record of Rights — Presumption of correctness — 
Prior documentary and oral evidence, value of — 
Provincial Settlement Record, value of —Occupancy 
tenant, status of, whether can be acquired by custom. 

Evidence of facts, documentary and oral, of a 
date prior to that of the publication of the 
Record of Rights is admissible and should be 
taken into consideration in determining whether 
the presumption under section 103 B of the 


Bengal Tenancy Act has been rebutted or not* 
[p. 427, col. 2.] 

Sheonandan Persad Sukul v. Bacha Raui, 

4 Ind. Cas. 54; 9 C. L. J. 284, followed. 

In determining the status of a tenant the Pro- 
vincial Settlement Records are of high value, 
and are sufficient to rebut the presumption of 
correctness that must attarh to the Re visional 
Settlement Records, where it appears that there 
was a procedure by which the status of the 
tenant could have been changed to what it is 
recorded in the Re visional Settlement Records, 
fp. 428. col. i.J 

A person cannot by custom acquire the status 
of an occupancy tenant, notwithstanding that he 
is so recorcled in the Record of Rights. If he 
relies on any custom, it is for him to allege and 
prove that custom, [p. 428, col. 2.] 

Appenl from a decision of the District 
Judge. Cuttack, dated the gth May 1921, 
confirming th^.t of the Deputy Collector, 
Khurda, dated the 23rd January 1921. 

M cssTs. J. N. Bose and Sattndra Narayan 
Roy, for the Appellants. 

Messrs. A. Manan and Bichtiranand Das, 
for the Respondents. 

JUDGMENT. 

Das, J.— This appeal arises out of a 
suit instituted by the plaintiffs for eject- 
ment of the defendants from 4.582 acres 
of land in Khurcia. The plaintiffs de- 
scribe themselves as rafa^^tankidars and 
it is their case that the defendants are 
shikmi rat^yais, that is to say, nnd^x-raiyats. 
The Provincial Settlement Records describes 
the plaintiffs as rafa-tankidars but the Re- 
visional Settlement describes them as 
tankldars and the defendants as having 
rights of occupancy in the land in dispute. 

The learned Judge has come to the con- 
clusion that tne entiy in the Revisional 
Settlement Record must be presumed 
to be correct until it is shown to be 
incorrect, and his view is that the 
Provincial vSettlement is by itself insuffi- 
cient to rebut the presumption that the 
Revisional Settlement Record is correct. 
Now, in my opinion, this is not a very cor-* 
rect way of stating the position. As 
was held in the case of Sheonandan Fersad 
Sukul V. Bacha Raut (i), evidence of 
facts, documentary and oral, of a cate prior 
to that of the publication of the Record 
of Rights is aumissible and should be 
taken into consideration in determining 
whether the presumption under section 
103 B of the Bengal Tenancy Act, as 
amended, has been rebutted or not. 

(i) 4 Ind. Cas. 54; 9 C. L. J. *84. 
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Now, as I uir^erstand the position, in 
the year 1839 the Government agreed 
to a compromise with ^anJi > da rs or holders 
of land on quit rent to the effect that on 
con 4 t«on of their agreeing to pay rent 
at certain rates fixed by Government 
no enquiries would be made into the lia- 
bility of their holding on resumption. I 
understand that the quit rates so fixed 
were teimed mfa-ianki 01 terms at fixed 
rates and the holders of the land were 
known as rafa-tankidars. If in fact the 
plainti^s were rafa-tankidats at the time 
of the Provincial Settlement there is no 
procedure by which they became tankl- 
dars at the time of the Revisional Settle- 
ment. The Provincial vSettlement Records 
must be considered of vtry high value 
In determining the status cf tenants and 
in my opinion the Provincial Settlement 
Record is sufficient to rebut the presump- 
tion of correctness that must attach to 
the Revisional Settlement Kecords in this 
case because it is conceded that there is 
no oral evidence in the case on the point. 

Ihe next question is, if the position of 
the plaintiffs be that of rafa-tankidars 
are they entitlea to eject the defendants? 
The learned Judge in the Court below 
says that Mr. Taylor's opinion on the 
point is not entitled tn much weight. There 
is, however, a decision of this Court in 
the case of Harayan Patnaik v. Raghunath 
Patnaik (2), which concludes the matter. 
That decision is iu favour ci the appellants. 
It decides that rafa-tankidan are occu- 
pancy faiyats and not tenure-holders. 
It that be so, they are entitled to eject the 
defendants unless it be that the defendants 
have acquired certain rights by custom. 
The learned Judge says that, under sec- 
tion 237 of the Orissa Tenancy Act, ‘'under- 
miyats can acquire occupancy rights 
by custom." With all respect, I am un- 
able to agree with this view. Section 237 
provides : — 

“Nothing in this Act shall affect any 
custom, usage or customary right not 
Inconsistent with, or not expressly or by 
necessary implication modified or abolish- 
ed by its provisions." 

I can quite understand an nndtr-raiyat 
acquii ing by , custom certain privileges which 


are possessed by occupancy tenants but 
it is one tiling to say that a person may 
by custom acquire certain rights which 
are incident to rights of cccupaiuy in land 
but it is quite another thing to say that 
by custom an in>dGT-ratyat may become 
a raiyai. There would, in my opinion, 
be a contradiction in terms if the view 
of the learned Judge in the Court below 
be accepted. It may, of course, be 
that the defendants by custom may ac- 
quire certain privileges of occupancy 
tenants and it may be that one of these 
privileges is that he is not entitled to be 
ejected merely on notice under section 
57 of the Orissa Tenancy Act. But no 
custom has been alleged in the written 
.statement and none could have been in- 
vestigated by the learned Judge in the 
Court below. His view is that as they 
are recorded in the Record of Rights as 
occupancy tenants it must be held that 
they have acquired those rights by custom; 
but I hold that the defennants could not 
by custom acquire the status cf occupancy- 
tenants. That being so, if they did rely 
upon any custom as a bar to the plaintiffs 
suit, it was for them to allege and prove 
that custom. 

I must allow the appeal, set aside the 
judgment and decree of the Court below 
and give the appcli ntb a decree for pos- 
session. The plaintiffs are entitled to 
their costs of this appeal. 

Adami» J.— I agree. 

N. H. Appeal allowed. 


LAHORE HIGH COURT. 

MiscKi,i<ANEous First Civii, Appeai, 

No. 2189 OP 1922. 

March 13, 1923. 

Present:— yir. Justice Moti Sagar. 
RAMFSHWAR DAS -Depend ant- 
Appeeeant 
versus 

YAKIN-UD-DIN KHAN-Plaintipp 

AND ANOTHER— DEPENDANT 

—Respondents. 

Cioil Procedure Code {Act V of 1908)1 O, 
XXXIX, r. 2--^T$mporary infuncUon, when 


(2) 57 Cm. 373. 
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to be granted — Election, Municipal, suit to contest, 
validity of — Injunction restraining defendant from 
exercising functions of Municipal Commissioner, 
whether can be granted. 

A persoa asking tke Court to exercise its dis- 
cretionary jurisdiction by granting a temporary 
injunction must make out a strong prima fade 
case in support of the title which he asserts, and 
must satisfy the Court that its interference is 
necessarjr to protect him from irreparable or, at 
least, serious injury before the legal right can be 
established ^ at the trial. Being an exceptional 
remedy, an injimction will be refused in the first 
instance except upon a clear prima facie case and 
upon positive averments of the equities on which 
the application for relief is based, [p. 429, col. 2.] 

In^ a suit contesting the validity of a Municipal 
election, the plaintiff applied for a temporary 
injunction restraining the defendant from exer- 
cising the functions of a Municipal Commissioner 
during the pendency of the suit: 

Held, that the plaintiff could in no way be iii- 

i ured by the defendant continuing to act as a 
Municipal Commissioner during the pendency 
of the suit and a temporary injunction could 
not, therefore, be granted, [p 430, col. i.] 

Miscellaneous first appeal from an order 
of the Senior Subordinate Judge, Hissar, 
dated the 22nd August 1922. 

Bakhshi Tek Chand, for the Appellant. 


of a Municipal Commissioner pending the 
decision of the suit. The learned Senior 
Subordinate Judge allowed this applica- 
tion, and it is against this order passed 
on the 22nd of August 1922 that the present 
appeal is directed. 

The case has been argued at some length 
by the learned Counsel on both sides, 
but the point involved for decision is very 
simple and can shortly be disposed of. 

It is contended on behalf of the defendant 
that the suit for setting aside the election 
does not lie under section 42 of the Specific 
Relief Act and that the learned Senior 
Subordinate Judge was consequently 
not justified in granting the temporary 
injunction prayed for by the plaint ff. I 
do not propose to enter into a discussion 
of the question relating to the maintain- 
ability or otherwise of the suit as the sole 
question for determination before me at this 
stage is whether, in the circumstances 
nanatea above, an interim injunction res- 
training the defendant from acting as 
a Municipal Commissioner pending tlie de- 
cision of the suit should or should not have 


Messrs. C. Beom Petman and Indaf been granted. 

Sain, for the Respondents. 

The principle of law is fiimly established 
JUDGMENT.— The plaintiff and the cie- that a person asking the Court to exercise 
fend ant were rival candidates at a Municipal its discretionary jurisdiction mast make out 
election helci at Sir ‘a on the 14th of Novem- a strong pnma facte case in support of the 
her 1921. The defendant secured 150 title which he asserts, and must satisfy 
votes as against 138 votes obtained by the the Court that its interference is necessary 
plaintiff, and was declared successful, to protect him from irreparable or at least. 
On the 3id of February 1922 a Notification serious injury before the legal right could 
was published in the Government Gazette be established at the trial. Being ai* ex- 
declaring the defendant to have been duly ceptional remedy, an injunction will be re- 
elected and on the same date the plaintiff fused in the first instance except upon a 
was nominated a Municipal Commissioner clear pnma facte case and "upon positive 
by the orders of the Government. On the averments of the equities on which the 
and of May 1922, three months after the application for relief is based." I am un- 
result of the election had been published able to see what equities l^ere are in 
in the Government Gazette, the plaintiff favour of the plaintiff entitling him to 
brought this suit for a declaration that the the temporal^' injunction granted by the 
election was void and that the defendant Court below, nor am I satiSfied that the 
was consequently not entitled to sit as a plaintiff is likely to suffer any injury while 
Commissioner on the Municipal Commit- his alleged rights are being investigated, 
tee. He also made an application for the The rule of law is that the Court should, 
^ant of a temporary injunction that the before disturbing any man's legal right 
defeiidaixt be restrained from attend ng of stripping him of any rights virith which 
the meetings of the Kunicipal Cc minittee the law has dothed him, be satisfied that the 
and fu m 1 11(1 (icicifUg llcicv.us 
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]y failing in the final issue of the suit. 
This, fn my opinion, the plaintiff has not been 
able to establish, and I do not, theref^ore, 
think that a temporary injunction should 
have been granted in this case. 

As to plaintiS's sustaining iircparab^e 
injury by the defendant's continuing to act 
as a Municipal Commissioner pending the 
determination of the suit, the apprehension 
appears to be more imaginary than real. 
Ii the suit IS decided in favour of the plaintiff 
the lesult would be that the election would 
be set aside and a fresh election oi’dered, 
but 1 am wholly at a loss to understand 
how the plaintiff woi>ld be injured by the 
defendants continuing to discharge tne 
functions of a M nicipal Commissioner 
during this time. It appears to me that 
there is no substance in the application 
made by the plaintiff for the issue of a 
temporary injunction and that he is ob- 
viously prompted by a desire to cause 
injitiy to the defendant. 

I accordingly accept the appeal and, set- 
ting aside the order of the Court below, 
dismiss the petition for tlie temporary in- 
junction with costs throughout. 


2. K. 


Appeal accepted. 


[1923 


PATNA HIGH COURT. 

Civil, Revision No. 86 of 1923. 

June 15, 1923. 

Present: — ^Sir B. K. Mullick, Kt,, and 
Justice S r John Bucknill, Kt. 
Musammat BIBI ZAINAB and another — 
J itdgment-dh btors — Petitioner's 
versus 

PARAvS NATH and others — Opposite 
Parties— Respondents. 

Civil Procedure Code {Act V of 1908), $. 113,' 
O. XXI, rr. 89, 92 (2) — Applirmtion to set aside 
sale — Notice to parties aj jtctid — J udgmcnt- debtor, 
whether necessary party — Notice, issue of—^ 
Limitation — Hevision — Court acHns' under errane* 
ous view of law — High Court, whether will inter- 
fere — Government oj India Act, I915, (5 & 6 Geo. 
V, c. 61), 6. 107 — Negligence of judgment- debtor 
to take out notice, effect of. 

A Court is not competent to make any order 
upon an application made by a judgment -debtor 
under O. XXI, r. 89 until notice of such applica- 
tion has been given under r. g2 to all the persons 
affected thereby, [p. 431, col. 2.] 

Allhongh an application under C). XXT, r. 89, 
to deposit must be made within 30 days of the 
date of the sale, no limitation is prescribed for 
the issue of a notice under r. 92. [p. 431, col. 2.] 
Ganesh Bah Naih v. Vithal Vaman MahalyUt 
19 Ind. Cas. 475; 37 B. 387; 15 Bom. E. R. 244* 
relied on. 

Sumitra Kuer v. Damri Lai, 62 Ind. Cas. 
61; 2 P. E.T. 336, and Ajiudiin Ahamed v. Khoda 
Bux Khondkar, 50 Ind. Cas. 5, dissented from. 
Where in the body of his application for 
deposit a judgment-debtor states the name and 
address of the auction-purchaser and asks that 
the sale be set aside on his depositing the 
decretal amount, that is a sufficient application 
to make the auction- purchaser a party, and as 
soon as the notice is issued upon him he becomes 
a party to i^e proceedings, [p. 432, col. i.] 

Where an Appellate Court confirms an execution 
sale upon an erroneous view of the law its deci- 
aon is final and cannot be interfered with under 
section 115, Civil Procedure Code. [p. 432, col. i.] 
Fazed Rab v. Manzur Aimed, 45 Ind. Cas. 7731 
40 A. 4251 16 A. E. J. 433, relied on. 

The powers of superintendence vested in a 
High Court by section 107 of the Government of 
Xnma Act, will not be exercised lightly, and 
certainly not where a petitioner is . uilty of 
negligence, [p. 432, col. 2.] 

Appl cation against an ^ order of the 
Officiating Additional District Judge, 
Patna, dated the 31st January 1923, 
reversing ti.at of the Subordinate Judge, 
Second Court, Patna, dated the loth 
1922. 

Messrs. Muhammad Hasan Jan, Syed AU 
Khan and Ahmad Raza, for the Petitioner. 
Mr. Bhive^wat Dayal, for the Opposite 

Pertyi 



INDIAN CASES. 


431 


Vol.^5] 


riBI ZATnAB V. pabas NaI'H. 

JUDGMENT. 

MuUick, J. — Tiiis application Las been 
nxaae against an orc,er p^.ssed by tLe 
Officiating Additional Distiict Jncge 
of Patna on the 31st Jannaiy 1923 re- 
versing the order of tl.e Subordinate 
Judge of Patna dated the i^>th May 1922. 
It appears that on the 18th April 
the vSuborcidnate Juc ge of Patna sok cer- 
tain immoveable properties belonging to 
thetwo petitioners and tiicir co-judgnient- 
debtors in execution of a money -c.ecree. 
On the 5th May the petitioners applied 
for permission todeposit tl^e money under 
O. XXI, r. 89, Civil Proceaiire Coc e 
and to have the sale set a,side. On 
the same date the decree-hok er made 
an application stating tl at l:e 1 ao received 
the full amoaiit of 1 is (.ecretal claim from 
the judgment -debtors and asking tl at 
the payment sliouki be certifiech On 
the 6th May the petitioners dej^osited 
in Court tjie compensation due to tie 
ancrion-purcln'^er. On tpe same date 
tie aiclionpi’c .i''er paio iirto Court 
the balance of the auction prrcbase- money. 
Thereupon the Subordinate Jiuge aa- 
Joarnea the case till the loth May in 
oraer thaithe petitioners might in ounce 
a Treasury Chalan showing^ that the 
necessary sums haa been paid into the 
Treasury. On the lotb May the case 
Was duly put up anci the sale was set 
aside. Against this oruer the auction- 
purchaser appealed to the Additional 
District Judge who held that, as the auc- 
tion-purchaser had not been made a party 
to the proceedings within one month 
of the date of the sale, the deposit could 
not be accepted. He accordingly set 
aside the order of the Subordinate Judge 
and directed that the sale should be 
confirmed. The present application is 
made against the Additional District 
Judge's order. 

It is urged by the petitioners ‘that the 
learned Additional District Judge declin- 
ed to exercise jurisuiction in refusing to 
accept the deposit. Now, O. XXI, r. 92, 
Civil Procedure Code, nowhere speaks of 
the auction-purchaser being made a party, 
it provides that no sale can be confirmed 
m set aside unless notice of the applies* 


tion has been given to all persons affected 
thereby and, in my opinion tl e rule means 
that the Court is incompetent to make 
any orcer at all till such notice las leer 
given. The duty of moving the Court 
to issue . notice lies, of course, ug on tl e 
applicant and all that the Court has to c.c 
is to give him a reasonable opportunity 
for aoing so. On aefault, the Court may 
(lismiss tie application, and there is 
no obligation upon tie Court to issue 
a notice of its own motion and 
witl out the assistance of the applicant. 
The law requires tl.at the application to 
deposit should be made within 33 cays 
of tie sale, but it does not impose any 
period of limitation for the issue of notice 
and so it has been held in Ganesh Bah 
Naik V. Vithal Vaman Mahalya (i). It 
is not clear whether the learned 
Additional District Jiuge was of opinion 
that tge period of limitation for the issue 
of notice was 30 days or whether he was 
of opinion that there must te an express 
prayer to make the auction purchaser 
a party to the proceedings within that 
period. In either event, liis view of the 
law is wrong. Tlie learned Additional 
District juege, however, relies on the de- 
cision of a Single Juuge of this Court in 
Sumitra Kuer v. Damri Lull (2) which 
follows a decision of the Calcutta 
High Court in Ajiudatn Ahamed v. Khoda 
Bux Khondkar i^). It seems to have been 
held in these cases^ that the applicant 
must make the auction-purchaser a party 
to the proceedings within one month. 

If the view of the^ learned Judge was 
that notice must be issued upon the auc- 
tion-purchaser within one month, then 
I must respectfully differ. All that the 
law requires is, that the deposit shall be 
made within one month of the sale. 

With regard to the contention that the 
auction-purchaser must be made a party, 
the law does not in terms require him 
to do so, but assuming that it coes, I have 
not been ^ible to obtain from the learned 


(i) 19 Ind. Cas. 475J 37 B.387J 15 Bom, hu Rs 
K* 

(a) 62 Ind. Cas. 6i| 2 Pa I<i T, 336. 

(3) 30 Indi CitBj 5. 



INDIAN CASES. 


4P 

BIBI ZAIKAB V. PARAS NiiTH. 


vm 


Vakil for the opposite party any precise 
exposition of ILe applicant's duty in this 
matter. In the present case the appli- 
cants stateri in the boay of their peti- 
tion the name andaadress of the auction- 
purchaser and asked that the sale should 
be set aside after payment of Rs. 175 as 
compensation to the auction-purchaser. 
I fail to see why this was not an applica- 
tion to make the auction-purchaser a 
party. The fact is that, as soon as the 
notice is issued upon him, the auction- 
purchaser becomes a party to the proceed- 
ings and it is, therefore, unnecessary to 
make a special prayer for aauing him as 
a party. There is no prescribed form of 
application and, in niy opinion, in tie 
present case there was a sufficient 
application for the service of notice upon 
the auction-purchaser. 

The Subordinate Judge, therefore, acted 
without jurisdiction in setting asic.e lie 
sale without fixing a cate for healing He 
auction-purchaser. 

The learned Add iticynal District Juoge, 
therefore, had juiisdiction to set aisde 
the learnea Subordinate Judge's oraer 
and to remand the case for the issue of 
notice upon the auction-purchaser or 
to dispose of the matter l nally himself. 
It appears that as all parties affected 
by the sale were before him he cLo se 
the latter alternative ana behela that the 
applicants were not entitled to get the 
sale set aside because they ha a failed to 
serve the auction-purchaser with a notice 
within one month of the sale. 

Now, it is true that this was^ a wholly 
erroneous view of the Daw of Dimitation, 
but, all the same, it was a decision arrived 
at with jurisdiction a nd it cannot, therefore, 
be revised under section 115, Civil 
Procedure Code. The principle is now too 
well-settled, but we have been invited 
by the learned Vakil for the opposite 
party to refer to Faxal Rah v. Mantuf 
Ahmad (4) because the facts of tlat case 
are somewhat similar to the facts hefoie 
us. There the sale was held by the Col- 


lector on behalf of the Civil Court and the 
deposit was made in the Court of the 
Collector because the Civil Court was 
closea. The Civil Court of first instance set 
aside the sale, but the Appellate Court 
confirmed it and upon an aplication 
for revision being mace to the 
Court it was held that parties could 
not by a resort to the revisional juris- 
diction secure the benefits of an appeal 
and that a Court of competent juris- 
diction h.aving held that the deposit had 
not been mace within the specified time 
the decision could not be interfered with 
uno.er section 115, Civil Procecure 
Code. 

In my opinion the ore er of the Additional 
District Jutge, though erroneous, was 
final and it cannot he revised in the exercise 
of our re visional jurisdiction. 

It has, however, been urged tlat we 
should inteifere in the exercise of our 
powers of superintendence, but those 
powers are not to be lightly exercised. 
The petitioners were asking forwlat \^as 
really an indulgence and it was their duty 
to see that the Statute was complied 
with. If they hao put in the process-fee 
for the issue of the notice at the time of 
the deposit the Subordinate Judge would 
probably not have disposed oi the case 
till notice had been served. 

In my opinion the petitioners were guilty 
of negligence and we should not exercise 
our powers ui der section 107 of the 
Government of India Act intleir favour. 

The application will, therefore, le dis- 
missed with costs, hearing fee two gold 
mohurs. 

Buoknill, J,— I agree. 

w. c. A. Application dismissed* 


(4) 4J Cmi 40 Ai 4a« i« Ai UhiBU; 
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PATNA HIGH COURT. 

Civil, Revision No. 345 of 1923. 

August 16, 1923. 

Present:— Wc . Justice Das and 
Mr. Justice Macpherson. 

Pahu CHaNDRIKA PR as ad and others 
— Appeeeants 
versus 

Babu HIRA DAD and others — 
Respondents. 

Civil Procedure Code {Act V of 1908), 0 . ID 

3. 4, 5, 6, O. VI. rr. 16, 17-^ Amendment 

of plaint — Joinder of several causes of action - 
Altemaiive claim, whether necessarily prejudices 
trial — Procedural law, object of. . . 1 

It cannot be laid down as a general principle 
In all cases that an alternative claim nec^saruy 
prejudices, embarrasses or delays the fair trial 
of a case, (p. 4^4, col. i.] 

The whole object of the procedural law is to 
prevent multiplicity of suits and a plaintiff shotdd 
not be compelled to institute a second suit if he 
can obtain appropriate relief in the first suit with- 
out in any way embarrassing the defendant, 
[p. 434, col. 2.3 

Owen V. Morgan, (1887) 35 Ch. D. 492; 5® D. 
J. Ch. 603; 56 D. T. 503; 35 W. R. 705, relied on. 

Plaintifis sued for rescission of an agreement 
for sale and for an order upon the defendants 
to refund the sum of money paid by them to the 
defendants towards the performance of the agree- 
m nt. Subsequently, the plaintiffs applied for 
amendment of the plaint asking for a decree for 
specific performance of the agreement in the event 
of the Court finding it impossible to give them 
S decree for its rescission 

that the causes of action could be conveni- 
ently tried or disposed of together if the applica- 
tion for amendment of the plaint was allowed 
and the alternative relief would not prejudice, 
embarras or delay the fair trial of the case. 

435, col. I.] 

Revisi -u from au order of the Subordinate 
Judge, Arrab, dated the 9th May 1922. 

Messrs. P. K Sen, S M. MuUick, S. Dayal 
and /. L. Mitra, for the Appellants. 

Messrs. S. Ahmed, 5. A. Sami and Jafar 
Imam, ior the Respondents. 

JUDGMENi. 

Das, J. — I think this application must 
succeed. The plaintiffs allege in their plaint 
t|iat, on the 8th of August 1921 they en- 
tered into a contract with the defenda:*ts 
for the pmchasc of property, fully described 
in the plaiot, for the sum of Rs. 1,54,000 
and that they actually paid Rs. 1,32,8477-2 
to the defendants towards the performance 
of the contract. They go on to assert 
that the defendants made material mis- 
representations to them as to the value 
of the pibperty, and they for a decree 

28 


for the rescission of the agreement for 
sale, dated the 8th August 1921, and for 
an order upon the defendants to refund 
the sum of money paid by them to the 
defendants with interest thereon at 12 
per cent, pel annum. The plaint was 
filed on the 6th February 1922 on the al- 
legation that the cause of action arose 
on the 12th August 1921 uhen the plaintiffs 
became aware of all the facts entitling 
them to the reliefs claimed. 

On the 17th July 1923, the plaintiffs 
applied for amendment of the plaixiD and 
it is this application which has given rise 
to the present proceedings. The whole 
object of the application was to enable 
the Court to give the plaintiffs a decree 
foi specific performance of the agreement 
ol the 8th August 1921 in the event of 
the Court finding it impossible to give 
them a decree loi rescission of the contract. 
The learned Subordinate Judge, relying 
upon certain passages to be found in 
on Specific Performance aad Baneiji 
on Specific Relief Act, has refused the ap- 
plication- He also thought that the plaint, 
even if amended in the manner suggested 
by the plaintiffs, would not entitle the 
plaintiffs to a decree for specific per- 
formance* 

It may be conceded that the opmiou 
of the distinguished author of Pry on Speci- 
fic Performance entirely supports the 
conclusion of the learned Subordinate Judge; 
and, bat fpi the contrary opinion expressed 
in Soma of the cases of high authority to 
which I shall presently leler, it would 
be impossible for me tq differ from the 
learned Subordinate Judge The passage 
to which the learned Subordinate Jufige 
refers is as follows: “ But, foi the leason 
already stated, a suit to set aside a trans- 
action for fraud, or, in the alternative, 
for specific perfor-' axice of a compro- 
mise, could not be sustained in the Coujt 
of Chancery If the passage stopped 
here , it would not assist the defenda^its 
to any great extent, for tbe Coqrt pf Chan- 
cery in the passage means the Court which 
existed prior to the Judicature Act. Ua^er 
the practice which prevailed in Idie Court 
of Chaijicery before the Judicature Act 
a bill was demurrable on the ground that 
inconsistent and al^ernajiye relij^fs were 
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claimed, Rawlings v. Lambert (i), Cawley amend his statement of cla^'m by confijain^ 
V. Poole (3); bat, as is well-known, it to one of the alternative claims. Th^ 
the Judicature Acts and Orders swept Court of Appeal came to the conclusion 
away the old lorms and piactice of plead- that the plaintih' was entitled to claim 
ing, leaving it open to a plaintiff to claim altei ,ative relief In my opinion, the' case 
inconsistent^ and alternative reliefs, but of Bagot v. Easton (3) is directly in point- 
at the same time giving a power to the It was contended by Mr. Sultan Ahmed 
Court to order to be struck out or amended that a claim for dissolution of partnership 
any matter in tbe pleadings which may is really a claim to put an end to the 
be scandalous, or which may tend to preju- par:r.ership and is in no way analogous to 
dice, embarass, or delay the fair trial of the alternative relief which the plaintiffs 
the action. That the Judicature Acts ai d propose to claim in this suit, which is that 
the Orders have profoundly affected the the contract should be specifically enforced, 
practice in this respect is undoubted; I am unable 1 3 agree with this con teiitiou. 
and the only question under the present A claim for dissolution of partnership is, 
practice is, whether the inconsistent and in my opinion, a claim to enlorce the rights 
alternative reliefs claimed do not prejudice, of one of the partners under the partnei- 
embarass or delay the fair trial uf the action*- ship and constitutes an offer by the plaint- 
That thiw. is the true position is not denied iff to pay what may be due from him 
by the learned author; but, in Lis vieu. on the takijig of partnership accounts. 
" notwithstaiKh'ng the provisions of the If it be open to a plaintiff to claim a resxiis- 
Rules cf the Supreme Ccuit as to alterna- sion of an agreement for partnership on 
tive claims for relief, it seems probable the ground of fraud, and, in the alterna- 
that tlie same conclu>non would still be tivc, for dissolution of parti^ership qnd for 
arrived at, on the ground that the claims partnership accoi nts, it is, in my opinion, 
were inconsistent and embarrassing- equally open to a plaintiff to claim a rescis- 
In my opinion, it is a question of fact sion of an agreement for purchase of a 
in each case whether the alternative relief property and in the alternative for specific 
claimed prejudices, embarrasses, or delays performance of thu agreement. The whole 
the fair trial of the case and th-.t it cannot object of the procedural law, both in 
belaid down as a general principle applica- Kngalnd and India, is to prevent multi- 
ble to all cases that an alternative claim plicity of proceedings, and I can see no 
necessarily prejudices, embarrasses, or de- justification whatever for compelling the 
lays the fair trial of tbe case. The case plaintiffs to ixxStitute a .second suit, if he 
Qi Bagot V. Easton (3), I tliink, materially can obtain the appropriate relief in the 
affects the value of the opinion of thelearared first suit without in any way embarrassirrg 
author of Fry on Specific Performance, the defendant. This position is also sup- 
The plaintiff, in that case, claimed to have ported by the case of Owen v . Morgan (4). 
an agreement for a partner, ship with the I have dealt with the position in Bng- 
defeadant in a land speculation cancelled land because great reliance was placed 
on the ground that he had been induced upon the passage from the welLknow'a 
to enter into it by the misrepitrSfcntation work to which I have referred. But it 
of the defendant, and in ignorance of its is not difficult to show that the position 
real effect* or, in the alternative, that in India is exactly the same as in England, 
the partnership created by the agreement O. II, r. 3 givesliberty to the plaintiff, “ save 
be dissolved arid the accounts taken, and as otherwise provided," to ^ unrte rn 
the defendant restrained from interfering the same suit several causes of action against 
\^th the managemsiit of the works in viola- the same defencant, or the same ciefenctants 
lion o the agreement. The defendant jcintly.*’ Rules 4 ana 5 /^strict the power 
moved' for an order for the plaintiff to of the plaintiff as to joinaer of causes of 
(I) (x86'6) I J. & H. 438; 70 F* R- 8261 ia8 action in certain specified cases, and the> 

( 1 ^ 3 ) I H. &M. 50; 7 * 23; 136 

[1878) 7 Oi. D. II 47 b. J. Ch. 2251 37 I<. (4 35^C1l 493| 5 ^ Ch. 6031 3$ 

Wi Ri S03I 35 Wi R. 705* 
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do not in any way touch the present ques- 
tion. Rule 6 gives power to the Court to 
order separate trials if, in the opinion of 
the Court, the causes of action joined in one 
suit cannot be conveniently tried. Order 
VI, r. i6 gives power to the Court at any 
stage of the i^roceedings to oraer “ to be 
struck out or amended any matter in the 
pleading which may be unnecessary or scan- 
dalous, or which may tend to prejudice, 
embarrass, or delay the fair trial of the 
suit.” The result of all these different 
provisions in the Code is to allow the plaint- 
iff to unite in the same suit several causes 
of action against the same defendant or 
the same defendants jointly, subject to the 
provisions of O, II, rr. 4 and 5 , and subject 
to the supervision give;i to the Court 
in O. II, r. band O. VI, r. i6. In my opin- 
ion, the causes of action may be convenient- 
ly triej or disposed of togetlier, if we allow 
the application for amendment of the 
plaint, and the alternative relief now claim- 
ed will not prejudice, embarrass or delay 
the fair trial of the case. 

The other point is wholly without sub- 
stance. If the a mend ment be allc wen , there 
Would be sufficient allegations to enable 
the plaiutijBfs to claim a decree for specific 
performance. They allege, that it was 
agreed that the conveyance would be exe- 
cuted within seven days from the aate 
of agreement, and that the defendants 
failed to carry out the agreement. They 
give the date of the cause of action on 
the footing that the suit is a suit for specific 
performance of the contract, and they 
aver their readiness and willingness to 
pay into Court the balance of the consider- 
ation money. 

I would allow the application, set aside 
the 0 der of the Court below, and direct 
that the plaint be amended in terms .of 
the plaintiff’s applicatioh of the 17th July 
1923. Costs both of the Court below and 
of this Court will be costs in the suit. Hear- 
ing fee in this Court, five gold mohurs. 

MaopheriOn» J. — I agree to .the order 
proposed . 

K. s. D. Application allowed. 


CALCUTTA HIGH COURT. 

Appkai, from Originai, Qivii, no. 45 
OP 1922. 

December 18, 1922. 

Present:— Sir Lancelot Sanderson, KT., 

Chief Justice, and Justice Sir Thomas 
Richardson, Kt., 

MATHURA NATH MUKHERJEK— 

Hi. AINTIFF — APPEhlrAN T 
Versus 

LAKHI NARAIN GANGULY— 
Defendant — Respondent. 

Hindu Law — Will — Property dedicated to 
religious usage — Appointment of testator’s widow 
as shebait — Power to appoint successor — Person 
born after testator’s death, whether can he appointed. 

Property cannot be made inheritable otherwise 
than as the law allows but there may be exceptional 
cases in which Hindu Eaw sanctions a departure 
from the rule that the donee must be in existence, 
[p. 438, col. 2.] 

Sreemutty Soorjeemoney Dossee v. Denobundoo 
Mullich, 6 M. I. A. 526 at p. 555; i Ind. Jur. (N. S.) 
37; 4 W. R. P. C. 1 14; 1 Boul. Rep. 228; i Suth. 
P. C J. 291; I Sar. P. C. J. 583; 19 E. R. 198 
and Jotendromohun Tagore v. Ganendromo^un 
Tagore, I. A. Sup. Vol. 47; 18^?^. R. 359; 9 B. L. 
R.377; 2 Suth. P. C. J. 692; 3 Sar. P. C. J. 82 
(P. C.), followed. 

A trusteeship with power to appoint a suc- 
cessor is well known to and recognised by Hindu 
Law. [p. 438, col. 2.3 

A Hindu made a Will according to which after 
leaving certain properties to his dau^ter he 
made provision for the performance of nis sradh 
and dedicated certain properties to religious 
uses. He appointed his wife his executrix and 
shebait and gave her power to appoint her suc- 
cessor. The widow of the testator left a Will 
by which she appointed a great-nephew of her 
deceased husband, born after his death, as sk#- 
bait. The heirs of the testator brought a suit for 
the construction of his Will : 

Held, that the power given to the widow was 
not badly exercised and the appointment by the 
widow of a successor to herself was not inconsist- 
ent with Hindu Law the fact that the successor 
so appointed was not alive at the time of the death 
of the testator would not make the appointmtot 
invalid, [p. 439, col. i.] 

Appeal from the j udgment of Buckland, J. 

Mr. 5 . R. Das, Advocate-General, (with 
him Mr. M. N. Basu), for the Appellant. 

Mr. N. N. Sircar (with him Sir B. C. 
Milter and Mr. M. N. Milter), for De- 
fendant No. I'Respondent. 

JUDGMENT. 

Richardson, J.—Thi^ is an appeal from 
the judgment of Mr. Justice Buckland 
in a suit brought for the constfuction of 
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the "^ill of Sreeman Chandra Makherji 
who died in the year 1878. 

The plaintiff, as the learned Judge states, 
is one of the heirs of the testator and the 
defendants Nos. 2 to 12 are also heirs. 
The first defendant, I/akhi Narain Ganguly 
is a great nephew of the testator. He 
was not alive at the death of the testator, 
as he was born in the year 1886, and he 
is interested in this Will as having been 
appointed by the Will of Bama Sundait 
Devi, tae widow of the tesuitor, who 
died in 1918— the shebait of the property 
to which the formei Will referred and the 
dedication and management of which are 
in question. 

By the first clause of his Will the testatoi 
gave his interest in a called Dehee 

Ulasee to his only daughter and her 
husband 

The second clause calls for no mention 
By the third clause the testator made 
provisions for the performance ol his smdh 
and for the monthly expenses of his widow. 
‘By that clause he also provided aunuites 
for certain persons and directed lis w*dow 
to perform his annual sradh, and also to 
‘ perform prilgrimages to Ishur Gyadnam 
and other shrines and other religious cere- 
monies." The money necessary for these 
purposes was to coma out of a Tilnq Bat.a- 
bad. Tne clause ends w.tn fcnese words: — 

" After deducting all tliese expenses wnat- 
ever surplus shall remain from the profits 
of the sa d ialuq to my share sha'i be de- 
voted to tne under-m-ntioned D ’bseva and 
AtithUeva (enterta ament of strangers)." 

The fourth clause calls tor no comment. 
Tne fifth clause is n tnese terms: “I 
do hereby dedicate to tne Iskur Dsbsevx 
the Whole ol my imm^veabie property 
and all the residue of tne profits save and 
except the said share in Dehee Uiasee and 
the aforesa.d profits of the said Tiiuq 
Batiabad, My hereinafter-named exe- 
cutrix shall for my sa. vat on consecrate 
A Shivaloy SL Shtva, and sha.l per* 
for n ^eva. etc., of the said Shiva from 
the profits el the whole ol my property, 
that IS to say, she will out of the profits 
of all the said immoveable properties 
cause to be performed the daily and perio* 
dicht ef the said Shiva, the feeding 

of Brnhm as and entertainment of strangers. 
My bereinafter-named executrix will 


be able, if she shall so desire, to consecrate 
a Shivaloy and Shiva out of my estate 
for her own salvation- It is my heart- 
felt desire that the said Debseva, tl e feed- 
ing of Brahmins and the entertainment 
of strangers shall be performed daily out 
of profits of my said immoveable proper- 
ties." 

In the sixth clause the testator referred 
to certain provisions which he had already 
made for his widow during bis lifetime. 

The seventh clause is important. It 
runs : "I do hereby appoint my wife, 
Srim%ti Bama vSundari Debi, my exe utrix 
and the shebait, she will perform all the 
acts according to my aforesaid instructions 
and tte person wham she shall appoint 
to the djtes of executnx and shebait 
shall be vested with the power to perform 
all the sa d acts after her death." 

The first Pont rased before the learn- 
ed Judge turned upon the meaning of the 
word " surpln s " in the concluding sentence 
of the th rd clause wh'ch I have quoted, 
The question, as stated by the learned Judge, 
was, what wis to b ^ done with the amounts 
of the annuities formerly payable under 
the Wdl to persons who are now dead. The 
learned Judge said: "In my opinion 
the amounts of such annuities will fall 
into the surplus and should be devoted 
to the sev%s to be performed under the 
if 1 1 paragraph of the W.ll." 

In m/ op nion, that s the natural mean- 
lii; o' tie ar^ua^eused and I see no reason 
to d fier from the learned Judge. 

Tnen as to the fi"th paragraph of the 
W I, t seem; to nave been suggested that 
a led ‘at 0 i o' property "to the Ishur 
Debseva ** was not a suffi: ent dedcat.on 
to a partcular Hindu de ty. But. as the 
learned Judge ind cates, the clause must 
be read as a whole, and if the objection 
may be regarded as havijog even a super- 
ficial plausibdity, the subsequent direction 
to consecrate a Shiviloy and Shiva deprive 
it of a'd tone. Indeed, if the poi^t has 
been referred to m the argument before 
us, it ius not been pres.sed and, m my opin- 
ion, the clause contains a valid dedication 
of property to religious uses. 

A further point taken in connection 
with this clause may perhaps be regarded 
as having more substance* It is contended 
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that, according to the true construction 
of the clause, the testator did not dedicate 
the absolute interest in the property but 
merely created a charge on the property 
for the stated purposes. It was argued 
that the direction to the testatrix was to 
consecrate a Shiva and Shivaloy and to 
perform the other duties imposed “ out of' 
or “ from the profits of all the said im- 
mov able properties " It was also argued 
tJrat the feeding of Brahmins and the 
entertainment of AUthis or strangers comi. k 
to the house has no necessary relation to 
the worship of Shiva and that the amount 
required for those purposes must necessarily 
rest in the discretion of the testator's re- 
presen tatiw- The contention was sought 
to be reinforced by reference to the 
power given to the testatrix in the 
following sentence — “ if she shall so desire 
to consecrate a Shivaloy and Shiva " out 
of my estate for her own salvation." Stress 
was laid upon the words '' out of my estate" 
and the question was put, how could the 
executrix consecrate a separate Shivaloy 
and Shiva for her own salvation unless 
she had herself an interest in ti e property 
from which the necessary funds were to 
come. 

Ab to these arguments, if the couclurl- 
ing sentence of the third clause and the 
fifth clause be read together and if regard 
be had to the express saving in the fifth 
clause of the share in Dehee Ulasee dealt 
with in the first clause and the profits in 
Tabiq Batiabad required for the purposes 
of the thiid clause, and if regard be abo 
had to the express mention in the sixth 
clause ol the provision which the test'-.t(yr 
had already made for bis wife during his 
lifetime, then, it seems clear that the 
testator intended to dedicate the whole 
of his estate, both corpus and income, 
less the excepted items, to religious charity. 
The language used is sufl&cient, prima 
facie oX sinj rate, to express that intention. 
The direction tofeed Brahmins and-str angers 
is a common form of charity in connection 
with Hindu endowments and affords i o 
reason for putting other than its natuial 
meaning on the language used by tie testa- 
tor. And when floe testator gave his 
widsow power to e.onsecrate a Shivaloy 
fmd Shiva foi her own salvaticin out s>i 


his estate, he was merely authoriaang 
her to use a sufficient portion of the trust 
fund for that purpose. By the words 
" oat of my estate," he meant out of that 
portion of his estate which he was devoting 
to charity. 

Before us, the decision of their Bordships 
in Hat Narayan v. Sttrja Kunwati (i) 
has been cited, and it has bee n suggestjed 
that the expenditure which the testator 
contemplated would net, by any means, 
exhaust the whole of the profits cf an estate 
so large as that which the testator is said 
to have Jett. Unfortunately, this point 
does not appear to have been raised in 
the plaint or at the trial; no issue on the 
subject was framed and there is no evidence 
or the record either as to the value of the 
property left by the testator or as to the 
amount required for the charities oi- 
dained. 

M}' conclusion, therefore, on this part 
of the case is in accord with ^at of the 
learned Judge and the contention, with 
which I have been dealing fails. 

A question of some difficulty remains 
ill regard to the seventh clause of the Will. 
In pursuance of that clause the testator's 
widow', Bama Sundari Bebi, as executrix, 
cairled out his instructions and during her 
lifetime acted as the first shehait of the 
endowment. By her Will she appointed 
the testator's great-nephew, the first de- 
fendant, to be her successor. As I have 
said, the first defendant was not in exist- 
ence at the testator's death. It is accord- 
ingly contended that this appointment con- 
travenes the well-known rule in the Tagore 
Base, {Joiendfcmohun Tagore v. Ganendro- 
mohun Tagore (2)] and is a bad appoint- 
ment. There can be no question that 
in a case to which that rule applies, a gift 
which cannot be made directly cannot 
be made indirectly by means of a power 
conferred by the testator on his executor. 
Authority for that proposition is to 
be found in the case to which reference 
was made on behalf of the appellant: Bai 
Mdtivahu v. Bai Mamubai {3). In that 

(1) 63 Ind. Cas. 34J 48 I. A. 1431 43 A. 2911 
25 C, W. N. 961; 14 b. W. 633 (P. C.). 

(2) X A. Sup. Vol. 47; 18 W. R. 339; 9-R. X. 
R. 377s 2 Suth.P.C.J. 692; 3 Set. PX.J. 82 (P C,). 

(3) 24 I. A. 93: 2r R. 709; 1 C. W. K. 

7 8m;, C. J. I4^>I ** the, (w. s.) 477 C.)) 
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case a Hindu testatoi by bis Will gave of carrying^ out his own wishes or views 
ills daughter, in the event of her having of policy-' 

nochildren,power to direct by Will to whom Their I^ordships went on to illustrate 
his immoveable property should go after this general principle and to deal with the 
her death. As lie head-note states, their Hindu I/aw of Gifts. Tie conclusion is 
I#ordsbips held upon the construction stated at page 70* of the Report, where 
of the A^iil that the gift of the absolute the rule is enunciated that, according to 
estate was not to the daughter in the event Hindu Law, “ a pel son capable of taking 
which happened of her having no children under a Will must be such a person as could 
but to such persons as she should appoint take a gift inter vivos, and, therefore, must 
by \^ill. As to the power of appointment either in fact or in contemplation of law, 
it was further held that it could be validly be in existence at the death of the testator.** 
exercised only in favoui of persons who But this express reservation is added: 
were actually or in contemplation of law Their Lordships adopting and acting 
in existence at the death of the testator, upon the clear general principle of Hindu 
In other woids, their Lordships followed Law that a donee must be in existence; 
the rule in the Tagore case (2). But desire not to express any opinion as to 
both in the Tagore case (2) and in the case certain exceptional cases of provisions by 
of Bai Mativahu v. Bai Mamubai (3) way of contract or of conditional gift on 
the property in question was ordinary marriage or other family provisions for 
private property, the beneficial interest which authority may be found in Hindu 
in which was to pass to the recipient. It Law or usage.*' 

may be coiiceded that the managership It appears, therefore, that the rule in 
of suqh an endowment as the testatoi here the Tagore case (2) is a general rule to 
created is ' property,* But it is propeity which there may be exceptioxis. Property 
of a special kind; the manager has in theory cannot be made inheritable otherwise than 
no beneficial interest in the endowment, the law allows, buttheremay be except! on- 
The question, therefore, arises whether al cases in which Hindu Law sanctions 
such an appointment ari that made by a departure from the rule that the donee 
the widow is within the rule in the Tagore must be in existence. 
case (2). Now, if the Hindu Law allows, the founder 

The reasons on which the rule is based of a religious trust or institution — it may 
will be found at pages 64 and 65* of the be within limits w^hich it is not now ne- 
report. Their Lordships said tlis: — In- cessary to determine — to lay down a general 
heritance does not depend upon the will rule of succession to the managership, 
of the individual owner; transfer does, it seems difficult to say that the power 
Inheritance is a rule laid down (or in the given to the widow in the present case 
case of custom recognised) by the State, was badly exercised when she appointed 
not merely for the benefit ol individuals, the testator*s grand-nephew to succeed 
but for reasons of public policy. It follows her as shehait, though he was notin ex- 
directly from this that a private iridividual, istence at the testator 's death- The testa 
who attempts by gift or Will to make prop- tor has not said that the office of manager 
erty inheritable otherwise than the law is to be heritable and to descend in bis 
directs, is assuming to legislate, and that family according to some new rule of .mc- 
the gift must fail, and the inheritance cession. His direction was that the office 
take place as the law directs. This was should be held first by his widow and after- 
well expressed by Lord Justice Turner wards by such person as she might appoint, 
in SreemuUy Soorjec money Dossee v. Deno- He might have said that the first and every 
bundoo MuUtck {4) : ' A man cannot create succeeding manager should be appointed 
a new form of estate or alter the line of by a Civil Court. Again, as the learned 

succession allowed by law, for tl e purpose Judge has observed, a trusteeship with 

- (4) t M. I. A. 526 at p. 555; I ind. juf. (N. s ) P^wer to appoint a successor is well-known 

^71 4 w. R. p. c. II4J I Boni. Rep. Va8; 1 to and recognized by Hindu Law. The 
S nth. y. C. L ipt; 1 Sat, p, C. j. 58 3; 19 E. R. 198. testator, therefore, might have created 

Of L Ai^p. yolHl&fJl ^ T 
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such an office, in whici case no one would 
have suggested that the rule in the Tagore 
9 ase (2) was applicable. The testator 
did not go so far but he did give his widow 
power to appoint her successor and it seems 
inconsistent with the larger diiection which 
the testator m glt have given, that e\ei> 
succeeding holder should have po\^er 
to appoint a successor, to say that the 
widow's ^ choice— she did xiot die till 1918 — 
was limited to some person who was in 
existence at the testatoi's death in 1878. 
'll might be far from advantageous to the 
testator's descendants or to the interest 
of the endowment that her choice should 
be so limited. In my opinion, the appoint- 
ment made by the widow may be supported 
by way of exception to the rule in the 
Tagore case (2) or it may be said that the 
-power given to her is outside the 
scope of that rule. The appointment does 
not appear to be inconsistent with the 
Hindu lyaw and usage. 

Gnanasamhanda Pandara Sannadhi v. 
Vein Pandaram (5) was much relied on 
for the appellant but there their I^ordships 
were dealing with an hereditary endowment 
or office, descendible according to the 
ordinary rules of inheritance. In con- 
nection will the question of limitation, 
which was before them, their Lordships 
observed that the successive holders of 
t e office could not be treated as having 
successive life-estates in the endowment 
because Huidu Law did not permit the 
creation of such estates. The observation 
has little or no bearing on the question 
with which we have to deal. We are not 
dealing with the nature of tl e estate which 
a takes in his office but with the 

question whether the widow could lawfully 
appoint the first defendant to be her suc- 
cessor. 

The result is that, on this part of the 
case also, I agree with the learned Judge, 
and the appeal fails. I may add that it 
is not necessary for us now to determine 
who will succeed the first defendant upon 
his death or in the event of his vacating the 
shehaitship. 


As to costs, the learned Judge has made 
the usual order that they. should be paid 
by the losing party, namely, the plaintiff. 
In view, however, of the nature of the 
case and the difficulty of at least one of 
the questions which arise upon the Will, 
w£ are of opinion that there is reasonable 
ground for modifying the learned Judge's 
decree in respect of costs. We direct that 
the costs both of the Trial Court and of 
this appeal do come out of the estate. 
The executor s costs should be as between 
attorney and client. Apart from this 
modification the appeal will be dis- 
missed. 

Sanderson* C. J. — I agree. I desire to 
add a few words as regards the conteirtion 
of the appellant, which was based upon 
the 7th paragraph of the Will, namely; 
that, inasmuch as the first defendant, 
Lakhi Karat n Ganguly, was not born at 
the time of the testator's death his appoint- 
ment by the testator's widow was invalid. 
In my judgment, the two cases which 
were relied upon, namely Gnanasamhanda 
Pandara Sannadhi v. V elu Pandaram (5) 
aixd Gopal Chunder Bose v. Kartick Chunder 
Bose (6), are not decisive of the present 
case. It was, no doubt, decided that the 
ruling in Jotendromohun Tagore v. Ganendro- 
mohun Tagore (2) is applicable to an here- 
ditary office axid endowment as well 
a.s to other immoveable property. In this 
case, however, in my judgment, having 
regard to its terms, the Will did not create 
an hereditary office or endowment. Conse- 
quently, in my judgment, the fact that 
the first defendant was not alive at the 
time of the death of the testator does , not 
make the appointment of the first defend- 
ant as shehait invalid. 

K. s. D. & w. c. A. Appeal dismissed. 

( 6 ) 29 C. 716 (P- C.). 


(3) 27 I. A. 691 23 M. 271: 2 Bom. L. R. 5971 
4 C. W. N. 329; 10 M. L. J. 29; 7 Sar. i». C. J. 
6711 < Ind. Dec. (n, 8.) 391 (p, C). 



INDIAN CASES, 


440 

KAHAI^ NARAYAK V, BANX R^; 

NAQfim JUDICIAL COMIWISSIONER’S 
COURT. 

Second Civxd Appear no. 255-B of 1922^ 
July 23, 1923. 

Present: — Mr. Pride atix:> A. J. C. 
KAMAE NARAyAN—PDAiNTiFF— 

ApPEEDANT 

versus 

BANI RAM SHOP cwisri-:R SHEONARA YAN 
—Defendant— Respondent. 

Contract Act {IX 0/1872), st. 25 (2), 62^ Limi- 
tation Act {IX 0/1908), ss, 19, 20 — Contract, 
breach of — Settlement of damages — Suit to recover 
damages — Cause of action — LiniUaiion — Ex- 
tmsion of time. 

An oral settlement between the parties to a con- 
tract providing in case of a breach of the 
contract, for the payment of compensation by 
the defaulter is not a new contract w'thin 
section 62 of the Contract Act and the cause 
of action would accrue on the date of the 
breach of the contract. Such a settlement does 
not extend the period of limitation under section 
19 or section 20 of the Limitation Act, where the 
cause of action had already accrued. 

Neither section 25 (2) of the Contract Act nor 
section 92 (4) of the Evidence Act applies to the 
settlement as there is neither a new contract 
not a modification of the original contract. 

Appal from a decree of the District 
Judge, Akola, dated the 6tl January 1922, 
in Civil Appeal No. 81 of 1921. 

Mr. M. B, Ntyogi, for the Appellant. * 

Hr. W. R. Purantk, for the Respondent. 

JUDGMENT.— 0 he plaint ff's case is 
that on i6th October 1917 defendant con- 
tracted to sell 200 khandis of cotton seed 
at Rs. 13-8-0 per khandi, the date of delivery 
beiaig 27th January 1918. When delivery 
was demanded on that date the defendant 
did not deliver as the price of cotton seed 
had risen to double. On istPebruaiy 1918 
there was an agreement between the parties 
that defendant should pay at Rs. 21-8-0 per 
khandi, i. e., compensation at the rate of 
Rs. 8 per kkandt. He has not paid and 
hence the present suit for recovery oi Rs. 
1,600 with interest, in all Rs. 2,000. 

The defendant admitted the sauda but 
denied that there was any settlement. He 
said there was another sauda of 200 khandis 
dated iith September 1917 by which 
plaintiff had sold to him 200 khandis of 
cotton seed at Rs. 12-8-0 per khandi. 
Plaintiff lost heavily over that sauda* 
Defenant asked that both saudas be settl- 
ed at once but nothing was done and 
that# as the claim of tue plaintiff aastime^ 
lie bas made tbe false allagatiens 
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as regards tie Settiement. Interest was 
said to be penal. 

Plauit ff denied tie saUda of iitf Sep- 
tember 1917, and stated that the suit was 
witl ju tme as it has been filed within tHrefe 
years from the date of settlement. It was 
further contended tl: at the settlefflent can 
be orally proved and tl at be could claim 
interest. 

The case went to trial on th^ following 
issues : — 

'' I. Was there any settlement as plead- 
ed by the plaintiff ? 

"2. Is oral evidence to prove such 
settlement inadmissble ? 

"3. Is the claim time-barred ? 

*'4. Is the plaintiff entitled to claim 
interest ? If so, at what rate ? 

'‘5. Is the interest claimed penal ? 

"6. To what relief is Ite plaintiff 
entitled ? 

The Trial C< urt held the settlement was 
proved, a entry of the settlement being 
made in the plaintiff’s account books on 
1st Fehn^ary 1918. It wa& also found that 
the sauda pleaded by the defendan* had 
been entered into and had been settled 
at Rs. 162-8-0 and a further sauda of 50 
khandis in wlich defendant lost was 
also found to have been entered into and 
this had been "ettled by the defen ant*s 
sauda of iitl September 1917. Oral evi- 
dence was held to be admissible to prove 
the settlement. The suit was found to 
be within time. Defendant was found to 
be liable to pay interest at i per cent, per 
mensem by way of damages and the mil 
claim was decreed. 

On appeal the District Judge, Akola, 
finds that the plaintiff’s right of action 
accrued on 27 tli January 1918, th‘ date on 
which the defendant broke the contract 
by not delivering the cotton seed agreCci 
to be sold and that the period of limita- 
tion could not be extended by any subse- 
quent settlement alleged by the plaintiff. 
The alleged oral settlement does not fall 
witl in sections 19 and 20 of the Limita- 
tion Act. The appeal was decided on this 
point alone and the claim was held to 
be barred by limitation on the ground tl at 
the suit was instituted more than three 
years a ‘ter the breach took p’ace. 

It is here argued that the settlement 

could bt ftotld and fiiiilber that 
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PURANeH4!9t) 1^. PXTRAK CHAKD. 

t!i^ IhAs been a novation of conttact. 
I Am referred! to section 62 of tbe Contract 
Aet. Tlat section runs : — 

If tbe parties to a « ontract agree to 
sflbstitiate a new contract for it, or to 
rescined or alter it, tbe original contract 
need not be performed/* 

But I do not think that the settlement 
coines within this section. The contract 
subsisted and had failed and the cai'se 
of action woOld be the failure of the con- 
tract. The settlement that a certain 
amount of money was payable for tie 
failure is not a new contract in my 
Opinion. 

Section 25 {2) of the same Act is also 
rdiedupon. But I do not think that 
this again can apply, nor does section 92 
(4) of the Evidence Act apply for tie 
contract itself is not modified. Ranglal v. 
Chunilal (i) is depended on and it is argued 
that the settlement was an adju stment 
of the dispute. It seems to me t at the 
case is that there \ as a sauda and a date 
fixed for delivery. Defendant failed to 
deliver. Hereafter, he sa d he would pay 
datm^es at Rs. 8 per khandt, Ihe mere 
fact tha^ at a later date he sa^d he would 
pay the damages cannot extend the time 
w ere the cause of action already accrued. 
Take the case of a bond payable on a pai - 
ticular date and suppose that tie defendant 
said he would pay after that date ; unless 
that prolmise was in writing it would not 
save limitation and in the present case 
the settlement does not amount to a pro- 
mise giving a fresh cause of action. The 
cause of action was on the contract of de- 
livery. There is no novation of contract 
and I think the view taken by the lower 
Appellate Court is correct assuming there 
was a settlement which question has not 
befen decided by that Court. ODhe result 
is that this appeal fails and is dismissed 
wirii costs. The appellant will pay the 
Respondent's costs. 

*G. St. l>.i& w. c. A. Appeal disffdssed. 

41) Coltid. Cas, 316; r6 N. U R. ^04. 


IiAHORB HIOH COirRT. 

MiscBlri,Aimotrg EiRSt Civit ArpeaX 
No. 1413 OF 1921. 

March 17, 1923. 

Present: — 'Mr. Justice Abdul Raoof. 

PURAN CHAND— AppEiXant 
mrsus 

PURAN CHAND akd others^ 
Respondents. 

In the mat ter of the intolvincy of 
UMR O S NGH. 

Provincial Insolvency Act {HI of 1907), s. 37 
— Fraudulent transfer — Transfer under pressure 
— Charge — Note on hundi, whether operates to 
create charge — "Registration Act{X^I of IgoB), 
ss. 17 (I) (b). 49. 

Where the dominant motive of a debtor in mak- 
ing a transfer in favour of a creditor is to save 
himself from exposure or from proceedings in 
Court, the transfer cannot be held to be fraudu- 
lent within the meaning of section 37 of the Pro- 
vincial Insolvency Act. [p. 443, col. 1.3 

Puran Chand v. Punjab National Bank, Limited, 
59 Ind. Cas. 578: 3 X. E. J. 44; 3 U. P. E. R. (I,j 
6 and Fx parte Taylor, In re Goldsmid, (iSS't) 
18 Q. B. r>. 295; 56 X. J. Q. B. 195; 35 W. R. 14*8, 
relied on. 

At the foot of an nnr€gi«tered hundi for over 
Rs. 100, a note was added in the following words: 
*'Our property at Delhi and Ludhiana shall be 
liable for this debt:'" 

Held, (i) that the note did not operate to create 
a charge on the property \ [p. 443, col. 1.3 

(2) that, in any case, the hundi being unregis- 
tered it was inadmissible in evidence undeir sec- 
tion 49 of the Registration Act to establish a charge 
on the property, [p. 443, cols. 1 & 2.] 

Miscellaneous first appeal from an order 
of the District Judge, Duuhiai.a, dated the 
14th March 1921. 

Dala Har Gopal, for Bakhshi Tek 
Chand, for the Appellant. 

lala Jagan Nath and Dak Badri Das, 
R. B., for the Respondents. 

JUDOMEBT. — ^This appeal has arisen out 
of insolvency proceedings. The fallowing 
facts will disclose the nature of the question 
Which is to be decided in this appeal:^ 
On the 17th of January 1917 Murlidhar., 
one of the creditors of UUirao Singh, ap- 
plied under the Proldnfcial tfisolvency Act 
to have him adjudicated an insolvent. Ac- 
cordingly, tTuirao Singh was adjudicated 
an insolvent by ah order dated the 28th 
of May 19X57. On the 3rd of Jahuaty 
i,e,, vSthin three months of the fippliOation 
for adjUdi''atio!a, Umrao Singh had created 
an echedtiiMe charge on his hotiae property 
itBm 
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P^RAK CHAND V. PURAN CHAND. 

Mills Co., represented by Dr. Chandar Bhan, 
for the sum of Rs. 35,684. The wife of 
Thakur Puran Chand held a hundi executed 
by Umrao Singh on the 28th of December 
1915 for Rs. 5,500. At the foot of this hundi a 
uoteis added in the following words:— 
‘'Human Delhi wa Liidhiana h jaiiad 
is qarze ki zimmewar hogiJ’ 

The house at Delhi was sold by the Offi- 
cial Receiver for Rs. 14, 50^)- .^be Com- 
pan}^ put in a claim under the H^n created 
by the equitable mortgage of the 3rd of 
January 1917 which was registered by the 
Receiver, Thakur Puran Chand then put 
in an application on the 25th of July 19^7 
on behalf of his wife claiming a prior charge 
and objecting to the charge crealtd in fa- 
vour of the Dudhiana Mills Company on 
the grounds, namely, ft) that no <^harge 
as a matter of fact had been created, and 
( 2 ) that if a charge was created it was void 
with reference to the provisions of section 
37 of the Provincial Insolvency Act III of 
1907. Mr. Jwala Sahai, District Judge, 
by on order dated the 14th of March 1921, 
overruled the objection of l.hakur Puran 
Chand and held that the sale of the house 
must be taken to be subject to the lien in 
favour of the Ludhiana Mills Company. 
The clai u of Thakur Puran Chand for 
a prior right was disallowed. 

Two appeals have accordingly been pre- 
ferred by Thakur Puran Chand. Civil Appeal 
No. 1413 of 1921 relates to the order recog- 
nising the equitable mortgage in favour of 
the Liidhiana Mills Company, and Civil 
Appeal No. 1788 of 1922 relates to the dis- 
albwance of Thakur Puran Chand’s claim 
to a prior charge. Argument has been 
addressed in respect of both the appeals in 
Civil Appeal No. 1413 ^ 921 . 

It has been contended by Mr. Har Gopal 
on behalf of Thakur Puran Chand that 
the evidence of Dr. Chandar Bhan, Lahori 
Mai and Simru Ram on the basis of which 
the learned District Judge has decided 
that an equitable mortgage was created in 
fayour of the Ludhiana Mills Company 
by the deposit of title-deeds relating to the 
house in Delhi is not reliable and must be 
^ejected. The only ground urged for this 
contention is that these witnesses are par- 
tisans of the Ludhiana Mills Company 
and their evidence is interested. The title- 
dtgds Dbfeirt 


Judge and this fact supports the evidence 
given by the witnesses and I see no reason 
for holding that they have not told the 
truth. An alternative Contention was 
put forward that the evidence of Chahdar 
Bhan we t to show that the title-deeds 
were handed over not with the object of 
creating an equitable mortgage for the prop- 
erty but with a view to a contemplated 
sale in respect of the property. The evidence 
of the witness has been read out and lam 
not prepared to hold that it bears the con- 
struction put upon it by the learned Vakil. 

The second contention put forward by 
the learned Vakil on the basis of section 
37 of the Provincial Insolvency Act, III 
of 1907, was that the mortgage should 
be held to be fraudulent and void. Section 
37 of the Act provides that. “Every trans- 
fer of property or of any interest therein, 
every payment made, every obligation 
incurred, and every judicial proceeding 
taken or suffered by any person unable to 
pay his debts as they become due from his 
own money in favour of any creditor, with 
a view of giving that creditor a preference 
over the other creditors, shall, if such person 
is adjudged insolvent on a petition present- 
ed within three months after the date there- 
of be deemed fraudulent and void as agpinst 
the Receiver and shall be annulled by the 
Court." qiie question, therefore, which 
I have to decide is whether the equitable 
mortgage was created with a view of giving 
the Ludliiana Mills Company a preference 
over the o her creditors of Umrao Singh. 
The facts proved by the evidence in the case 
are that Umaro Singh being threatened 
and pressed by Dr. Chandar Bhan es- 
caped from Ludhic.na but he was 
followed and was threatened with 
proceedings in Court and in order to es- 
cape from the threatened proceedings 
in Court he deposited the title-deeds with 
Dr, Chandar Bhan which had been produced 
by this’ witne s in the Court below. 

Umrao Bingb, under pressure from the 
Punjab National Bank, had created an 
equitable charge in favour of the Bank 
over his Ludhiana house. According to 
^he witness Chandar Bhan he had done this 
stealthily and had not disclosed the se- 
cret to him. Having come to know of 
this fact he began to press Umrao Singh 
for the payment of the debt to the lyudbiana 
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Mills Company. This is what he states in 
his evidence; — 

“W-e were constantly pressing Umiao 
Singh for settlement. On 2nd January 
1917 he escaped quietly. I heard he was 
at Gobindgarhand I Went there. I had other 
men with me. We searched him out. He 
said he was helpless. Again we threatvned 
him with litigation. He offered the mort- 
gage of the Delhi house. He handed over 
title-de^ds to us and mortgaged the house 
to the Mills for the money due from him.” 

CJmrao Singh, in order to save liimsdf 
from exposure and froai proceedings in 
Court and in order to appease the Ludhiana 
Mills Company, made this equitable mort- 
age in favour of the Company. Can it be 
said under these circumstances that the 
mortgage was created with a view of giving 
preference to th^ Company over the other 
erv-ditors? I think not. In a similar 
case id respect of an equitable charge creat- 
ed in favour of the Punjab National Bank 
a similar question arose and Mr. Justice 
Wilberf orce held, “that the dominant motive 
of the debtor in making the transfer 
was to save himself from exposure or from 
a criminal prosecution, and, in such a case, 
as the law regards only the motive of the 
debtor, it cannot be held that the transfer 
was voluntary or amounted to a fraudulent 
preference,” vide. Puran Chand v. 
Punjab National Bank, Limited ^i). 
This decision of the learned Judge 
is based on the rule laid down in 
Ex parte Taylor, In re Goldsmid (2). I 
cannot do better in this c ase than to follow 
the decision of Mr. Justice Wilberf orce as 
the facts of the case decided by him were 
almost similar to the facts of the present 
case. I accordingly hold that the equitable 
mortgage in f vour of the Ludhiana Mips 
Company was not fraudulent and is not void. 

The next question which 1 have to decide 
is whether a charge was created in 
favour of the wife of Thakur Puran Chand 
by the note appended to the hundi to which 
1 have already referred, I s-m clearly 
of opinion that the words quoted do not 
create a charge but even if they do the do- 

(i) 59 Ind. Cas. 578; 3 h. L. J. 44J 3 1^’ P* P* 
^%) \i887) 18 Q. B. D. 2955 56 L. J, Q, B. I95l 


cument filed to prove this, being unre- 
gistered, is inadmissible in. evid nee under 
section 49 of the Registration Act to es- 
tablish the charge claimed by Thakur 
Pur n Chand. It follows that Thakur Puri n 
Chand c nnot claim a preference o\er 
the debt of the Ludhiana Mills Company. 
This appeal therefore, fails and is dismissed 
with costs. 

z. K. Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 
2256 OF 1920. 

January 19, 1923. 

Present : — ^Mr. Justice Rankin 
and Mr. Justice Panton. 
PRAMATHA NATH SEN GUPTA— 
Plaintiff— Appellaijt 
versus 

Sheikh ABDUL AZIZ MEAH— 
PrFnXDANT— respondent. 

Commissions-^ Commissioner , duty of — Fees, 
recovery of, mode of — Mortgage-bond obtained in 
heu of fees, whether enforce alle. 

It is entirely contrary to the duty of a Com- 
jnissioncr to approach an individual party and 
get him to pay sums of money in discharge of 
an un taxed bill of co.sts upon the footing that, 
unless this is done, the report will not be filed. 
A Commissioner's duly is to keep all parties 
at arm's length, to receive no favour from any 
one, to look to one no more than to another, 
[p. 445, col. I.] 

The work done by a Commissioner is not work 
done for any of the parties; it is work done for 
the Court. If the Commissioner wants the pay- 
ment of his fees he must look to the Authority 
that appointed him and whose duty it is to put 
proper pressure on the right party and to provide 
for an adequate remuneration for the Commivssionef 
in a reasonable and proper way. For the Com- 
missioner himself to put any sort of pressure on 
one party so as to make the immediate payment 
of an untaxed bill a condition without which the 
Commissioner's duty would not be done or would 
be done at another time is not merely ill-advised 
conduct; it is improper and illegal conduct, [p. 
445, col. 1.] 

A mortgage-bond obtained by a Commissioner 
from one of the parties in lieu of payment of an 
untaxed bill of costs is an improper advantage 
obtained by an O ficer of Court by abuse of his 
position as such Officer and is not enforceable, 
IP* 445, «ol. I.] 

Gopalavatnamayyar v. Bupala Narasimma 
Nayudu, 4 M. 399: i Iiid, Dec. (N. S.) 1113, dii- 
tinguished. 
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Appeal against decree of tlie O&ciat- The firist CSourt has 
ing Subordfoate Judge, Noukhali, dated and the lower Appellate Court has 
the I2th Juy 1920, rev rsing that missed tne suit on the ground that the 
of th" Munsif, Third Court, at Sudhaxam, mortgage- bond taken by the Commissioner 
dated th.* 2nd D ce ib r, 1918. in that way is taken contrary to law and 

Sabus Gunada Charan Sen, (with him emnot be sued upon. I shall, for the 
Babu JUendra Kumar Sen Gupta), for the present purpose, put on one side altogether 
Appellant. any question except this, whether the 

Babu Krishna Kamal Maitra, (for Babns taki .g of that mortgage*bond by the Com- 
Jotindra Mohan Chowdauri and Subodh missioner was such a breaeh ^ his duty 
Chandra Roy Chowdhury), for the Res- towards the parties, to the arbitrator 
pondent. and to the Court that it cannot be sued u^on 

as being an illegal contract. In my opinion 
JUDGMENT. that proposition ou-iht to be affirmed, and* 

Bankin, J. — This is a second appeal nonetheless so, that it is good law that 
brought by the plaintiff who acted as a when one party at the instance of another 
Commissioner in a partition suit which has done work or come under an obligation, 
was referred to arbitration under the there may be an implied contract by the 
Second Schedule of the^ Code. It appears party at whose instance the work has 
that an arbitrator having been appoint- been done to indemnify the (ther. The 
ed certain peti^ns were made to the Commissioner, if sufficient fees were not 
arbitrator including one by the plaintiff forthcoming, was quite entitled to g© to 
in the suit asking that, in respect of a certain the arbitrator : nd to cbject to do the 
property, there should be a lo al enquiry, work without remuneration. It was quite 
On the 8th March 1915 the Court havmg proper for the arbitrator, if he though fit, 
appointed tbe arbitrator to determine to require the plaintiff to pay further sums 
aTl the matters in difierence between the of money into the arbitrator's hands. It 
parties in the suit empowered him to was quite open to the arbitrator to cn- 
dispose of all the petitions filed before quire as to the amount due, to fix the teims 
him including the plaintiff's petition for of the Commissioner's remuneration and 
the appointment of a Pleader Commissioner, to deal with the matter as justice should 
The order gave the arbitrator power to require. It appears that no actual rate 
appoint whoC^oever he likes" and was fixed by contract with anybody. It 
directed the plaintiff to^ deposit Rs. 100 is said that the rate usually allowed under 
at present as Commissioner's fees etc., the Rules of the High Court was taken as 
within seven days. The plaintiff deposited a c’uide in assessing what was due to the 
Rs. ICO in terms of that order ana the Commissioner. But the plaintiff was not 
plaintiff in the present suit was appointed in so good a position as the arbitrator 
Commissioner* under that order. His to dictate the Commissioner any terms, 
actual appointment was made by the arbi- to tax his bills, to query entries in the 
trator under the power given to him by diary or to see that he did his duty properly, 
that order of the Court. The present It is quite true that, in all probability, the 
defendant who was then plaintiff Was applied arbitrator would feel obliged to make 
to from time to time ^ by the Commissioner the plaintiff and nc other party deposit 
to put in Certain additional sums as further the amount necessary to meet the Com- 
feeS and in the end the Commissioner got missioner’s claim. What happened ^ was 
ready his report and approached the plaint- that, at a time when the Commissioner 
iff in the suit on the footing that, unless was assisting the arbitrator to discharge 
a couple of hundred rupees more were Judicial duties as between one party to a 
be could not be expected to file Ms partit on suit and another, he was appraoch- 
report. Thereupon a mortgage-bond was ing the plaintiff from time to time and 
^Vten to the Commissioner by the then getting sums of money on account, and 
promisbg to pay R», 200. On finally as a coi.dition of rendering his report, 
that tend the Commlssiouer has now he took from the ^plaintiff this mortgage- 
suedj bond fo? a fixed sum of moneyifis** Sss 
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wliicli the promised to pay. 

In my judgment, this is entirely contrary 
to the duty of a Commissioner whether 
he be regarded as appointed oy au arbi- 
trator or whether he be regerdea as appoint- 
ed by the Court, the arbitrator having 
power to nomuate the individual. It is 
quite incredible that the duties of a Com- 
missioner should be thought consistent 
with approaching an individual party and 
getting him to pay sums of money in dis- 
charge of an untaxed bill of costs upon 
the footing that, unless this is done, the 
report will not be filed. In my judgment, 
there is no doubt about the principle. The 
Commissioner’s duty was to keep all parties 
at arms length, to receive no favour from 
any one, to look to one no more than to 
another. If he wanted his money he had 
the arbitrator as the person whoss duty 
it Wcis to put proper pressure on the right 
party and to provide for an adequate 
remuneration in a reasonable and proper 
way. For the Commissioner himself to 
put any sort of pressure upon one party 
so as to make the immediate payment 
of an untaxed bill a condition without 
which the Commissioner’s duty would not 
be done, or would be done at another time 
is not merely iU-advised conduct, it is 
improper and illegal conduct. No such 
bargain so procured can stand. It is an 
improper advantage obtained by an officei 
of Court by abuse of his position as such 
a:tOicer. The case of Gopalarainamayyar v. 
Bupala Namsimma Nayudu (i) is a 
case with reference to a suit for fees by 
a Commissioner after the litigation in ques- 
tion has come to an end* lhat is another 
matter altogether. It is not the case that 
the Commissioner is the servant of the 
party at whose instance the Court or the 
a bitrator makes the appointment. The 
work done is not work done ior that party. 
It is work done for the Court and 
the ri^ht to sue a party at whose instance 
the Ciurt appoints a Commissioner is 
not the ri.,ht to sue a party for. whom the 
plaintiff has worked. It must be based 
Upon a different principle of law, namely, 
that where one party does work, or in- 
curs an ob%ation at the instance of another 
there is, Jn certain circumstances, an impU- 

(I) 4 3991 » lod J>9C, (if. #.) iu3^ 
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ed provision of indemnity, It seems to me 
necessary that there should be n®, doubt 
cast on the broad rule that a Commissioner 
appointed by a Court must keep himself 
clear of any ambiguous condu(^ towards 
any party in the matter of his fees. I 
think the conclusions at which the learned 
Subordinate Judge^ has arrived are correct 
and that his decision should be upheld. 

The appeal is accordingly dismissed 
with costs. 

Panion, J. — I agree. 

z. K. Appeal dismissed. 


MADRAS man COURT. 

Appeal against Order No. io2 of 1922. 
March, 19, 1923. 

Present: — ustice Sir Franc is OldJ&eld, Ka*. , 
and Mr. Justice Bevadoss. 
KRISHNA IYER — Respondent 
Appeeeant 
versus 

The OFFiaAE RECEIVER of TRI- 
CHINOPOBY— Petitioner— 
Respondent, 

Procedure— ^ In$Qlv$ncy — Mvidmee receded ly 
Official Receiver— 'Consent of parties. 

Where a matter has to be decided on trial by 
a Court, the Court should hold the trial itself 
and retain advantage of seeing the witne^ea 
give evidence following the course of proceediuga. 
It is undesirable that it should delegate its duty 
to a person whose interest and duty may conflict 
in the conduct of the proceei^higs. [p. 446, col. 1.] 
In proceeding arising out of an application 
made by an Official Receiver for the setting aside 
of an alienation by the insolvent the parties agreed 
that the statements of the witnesses should be 
recorded by the Official Recover and they were 
so recorded: 

Held, that the procedure adopted wa» extremely 
undesirable but was validate^ by the consent 
of the parties, jp. 446, col. i.] 

Jainab Bibi Samba v. Hydei^aUy Saheb, 56 Ind, 
Cas. 957; 43 dog; 38 M. E. J. S3»; S|8 M. E..T. 23; 
(1920) W. N. 360; 12 L. W, d4, followed* 

Appeal against an order of the District 
Court, Trichinopoly, dated the 5th De- 
cember 1921, in C. M. P. No. 17 of 192 , 
in I. P, No. 10 of 1919, (I. P. No. 50 of 
1919* on the fik of the of 
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Messrs. K. Krishna Menon and iV. R. 
Lakshmam Iyer, for the Appellant. 

Mr. S. T. Srimvasagopalachary, for the 
Respondent. 

JUDGMENT.— The fist objection taken 
to the lower Court's order is that it was 
passed after an irregular trial, in that the 
witnesses did not depose before it. The 
facts a re that the proceedings began with a 
report from the Official Receiver in which 
he applied for the setting aside of an aliena- 
tion, Exhibit A, by the insolvent. 
The parties then, it is on the record and^ it 
is not disputed, agreed that in the enquiry 
into this application, the statements of 
the witnesses should be recorded by 

the Official Receiver. The objection here 
is that statements of the witnesses so 
recorded were not evidence and that the 
ower Court was not entitled to pass a 
judicial decision on them. We desire 
to express the strongest disapproval of the 
. lower Court’s procedure. It is clearly 
undesirable that, where a matter has 

to be decided on trial the Court should 
not hold the trial itself and retain the ad- 
vantage of seeing the witnesses give 
evidence following the course of the proceed- 
ings; and it is further undesirable that 
it should delegate its duty to a person, 
such as the Official Receiver in the pre- 
sent case, whose interest and duty may 
conflict in the conduct of the proceed- 
ings. But, at the same time, we must 
hold that Jainah Bibi Saheba v. Hyderally 
Saheb (i) applies and that the consent 
of the parties was sufficient to validate 
the procedure employed. We can, there- 
fore, only express the hope that the lower 
Court will not take a similar course in 
future proceedings of this nature. 

Tnis objection failing, we turn to the 
merits. Tne lower Court dealt with them 
in very general language; but we think that 
its decision is right. Exhibit A was exe- 
cuted within five months of the insolvent’s 
petition. It is a usufructuary mortgage; 
but possession of the property has not 
passed, the insolvent’s family continuing to 
occupy it under a rent deed, Exhibit G. The 
alienee, here appellant, admits that he has 
never received , any rent. In fact, the 



amount of rent secured by Exhibit G 
is identical with the total income of the 
insolvent’s family, that ^ which they 
receive for looking after the timber business 
&iid to have been started by the alienee* on 
the premises. The alienee does not know 
how much the Municipal tax of the house 
is; and he has even never^ entered the por- 
tion of the building occupied by the 
insolvents; and, although he says that his 
accounts are being kept in the upstair 
of the premises, he could not say whether 
they were actually there at the time of the 
enquiry. The insolvents had no property 
except the house dealt with in Exhibit A. 

The consideration for Exhibit A is evi- 
denced mainly by accounts, and, al- 
though the accounts ni?y have been kept 
in the course of business, there is no se- 
curity of any value for their having been. 
In fact, one material entry of Rs. qio is, 
in our op in inn, open to distinct suspicion. 
It is said, that a large portion of the con- 
sideration for Exhibit A, Rs. 3,000, alleged 
to have been l>aid to Palaniappa Chetty 
must be regarded as genuine, because 
Palaniappa Cietty was undoubtedly a 
creditor for that amount under Exhibit K 
and, if he had not actually been paid, he 
Would have proved in the insolvency. 
There is no doubt that Palaniappa Chetty 
was a creditor; and there is some reason 
for lidding that he has been paid in accord- 
ance with the endorsement on, Exhibit 
A. But it does not follow that he was 
paid with the money raised by means of 
Exhibit A. Palaniappa Chetty is not exa- 
mined. The endorsement referring to the 
payment is paid by one Gnanikkant 
Pillai on behalf of the alienee; but Gnanik- 
kam Pillai is not examined- In these 
circumstances, we do not ti ink that the 
payment under Exhibit K is on any better 
footing than the others enumerated in 
Exhibit A. 

It is said further that the alienee is a 
timber merchant of Pafehat and that^ he 
is not shown to have had any previous 
connection with the insolvent. He, how- 
ever, was, as the accounts show, legally 
indebted to one Appavu Pillai, father 
of Gnanikkam, already referred to, and 
connected in business with the insolvents. 
There b, therefore, nothing in the afienee'e 
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favour on this pgtrt of tie case and there 
is, In any event, the absence of evidence 
that the alienee made any reasonable 
inquiry as to the insolvent’s position. 

We confirm the lower Court's decision 
and dismiss the appeal with costs, 
v. N. V. 

Appeal dismissed 


CALCUTTA HfGH COURT. 

Appeal from Appeeeate Decree No. 

685 OF 1921. 

March 28, 1923. 

Present: — 'Mr. Justice Walmsley and 
Mr. Justice B. B. Ghose, 
ROSHAN ALI and another — 

D EFEND ANTS— ApPEEIvANTS 
versus 

CHANDRA MOHAN DAS— Peaintiff 
— Respondent. 

Bengal Tenancy Act {V 1 1 1 of 1885), ss, 22 (2) 
49 — Landlord and tenant — Occupancy holding pur* 
chased by, co-sharer landlord, effect of — Sub-lessee, 
position of — Ejectment by notice. 

A co-sharer landlord who purchases an occu- 
pancy holding is not in the position of a raiyat 
with regard to the holding, but holds it in his right 
as a co-proprietor; and a person to whom he lets 
out the land is not an uvAei-raiyat, but a raiyat 
or a tenure-holder who is not liable to be ejected 
by service of notice under section 49 of the Bengal 
Tenancy Act. [p. 448, col. 2.] 

Appeal against a decree of the 
Subordinate Judge, Second Court, 
Xipperah, dated the 15th December 1920, 
reversing a decree of the Munsif, First 
Court, at Comilla, dated the 27th May 1920. 

Baba Jatindra Mohan Ghose, for the 
Appdlants. 

Babu Upendra Kumar Rai, for the Re- 
spondeat. 

JUDGMENT. 

Qhoiet J.— This appeal arises out of a 
foit for recovery of khas poss^rion on 
deriaration of the r§iyuH right of the plaint 


iff after evicting the defendants who 
are vin&tt raiyais under the . plaintifi and 
who lijld under a kabuUyat, the term of whicii 
has expired. This is how the plaintiff 
frames his suit. It was dismissed by 
the Munsif who held that the defendants 
were uridex-raiyats but that no notice had 
been served under section 49 of the Bengal 
Tenancy Act on them and, therefore, the 
plaintiff was not entitled to a decree for 
ejectment. On appeal by the plaintiffs 
the learned Subordinate Judge holds that 
the defendants are not in possession of the 
land as tenants but as labourers. This 
view, I think, it was not open to the Sub- 
ordinate Judge to take because the plaint- 
iff comes to Court on tbe allegation that 
the def en dants ar e under -raiy at s. The facts, 
shortly stated, are these: — ^The plaintiff was 
a co-sharer landlord with regard to a cer- 
tain occupancy holding which has been 
found to be non-transf erable. He purchased 
the occupancy holding and then let it out 
to the defendants under a kahuliyat dated 
2nd PuU^ 1317 B.S.for a term of one year only 
which expired in Pous 1318 B. S. With 
regard to the meaning of this kahuliyat, 
there is some dispute which I shalF state 
later on. The defendants continued in 
possession, after the expiry of the term 
of that kahuAyat and the present suit 
was brought in May 1919 which 
correspond, with sometime in Jaith 
1320 B. S. The question is, what is 
the status of the defendants. The 
learned Subordinate Judge, as I have 
said, holds that, under the kahuliyat, the 
defendants are mere labourers. Vtliatevei 
may, be the true construction of the docu- 
ment the defendants did not hold the land 
at the time of the suit under the terms 
of the kahuliyat. The plaintiff mentions 
in his plaint that the defendants have 
been “holding over" and that they are 
korfa raiyats under the plaintiff. There 
cannot be any question, th' refore, that the 
defendants hold the land as tenants under 
the plaintiff whatever their status may be. 
The learned Subordinate Judge next says 
that the occupancy right of a raiyat prior 
to the purchase of the plaintiff not being 
transferable, section 22, sub-section (2), 
of the Bengal Tenancy Act has no appli- 
cation, and he seems fo have that 

tht lighi of occupancy sttbsiiM 2n ilM 
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pfeintig a»d there co^ld HQt any mexg^. 
This, evidexitly is a miscons^uction of the 
afeot pf section :22, sub-section (2), of the 
?eugat Tenancy Act. The (question of 
ttanaf^Sfability or non-transferability of 
ocutlpancy right is, only relevant with re- 
gard to the position of the co-sharer 
kndloJ^ds when one of them purchases 
thfi occupancy rights, that is, whether the 
other co-sh *rers wouJd be entitled to joint 
possession ^idth the purchaser or would 
be entitled only to receive rent from the 
purchaser according to their shares^ in the 
property. In this case, that question does 
not arise, because the other co-sharers 
did not a^ for joint possession and they 
have accepted the position that the plaintiff 
is entitled to possession by payment of 
their share of tUe rent to them. ^ The ques- 
tion then is* what is the position of the 
plaintiff with regard to this land ? The 
learned VaW for the respondent does not 
contend that th * occupancy right pur- 
ejaased by the plaintiff subsists as has been 
observed by the Subordinate Judge; but 
he contends that tl\e plaintiff would be a 
non^cupancy raiyat with regard to the 
land. That position cannot be supported 
and it would lead to anomalies. Why 
hhottld the plaintiff be considered to be 
only a n m-^^ocupancy raiyat} If the plaint- 
iff is a settled raiyat of the village and 
if the CO tention of the plaintiff br accept- 
*5d* then by the purchase he acquired a 
right of occupancy and he w uld be an 
occupancy faiyat under himself as well 
as under his c -sharers. ^Thereftre* al- 
though aecti ^n 22, sub-section (2), of the 
Seagal TenancyAct (before the amendme t 
in 3:907 as that applies to this case) lays 
do#n ti.at the occu|)ancy right will cease 
to e^t by such purchase, a new 
occupancy tight would aepr e to the 
plaintiff. Then, supposing that he w< uld 
ha a nomoccupancy raiyat , would he be 
an occupancy raiyat by twelve years^ 
posses^ jn of the land? It seems to 

that it cannot be so. This question 
was discussed in qne of the many cases 
wMch h^ve clustered round section 22 of the 
tenancy Act* |n the case of Ram Lai 
V. Bma (t) it was observed 
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tl’at a purchaser in the pijsitiQnQf the plai t* 

iff could not acquire a new occupancy- 
right under himself and hl^ co-shatern. 
Mr. Justice Wpodroffe, in d^vering the 
judgo^ent of the Court, ^ys: — v“To 
hold this** that is, that the purchaser ac- 
quires a new occupancy right 
I think, defeat the policy of the section and 
further the owner of the holding could 
not acquire a right adversely to^ him- 
self in his other character as co-proprietor.” 
It seems to me, the. ef^^re, tj ..t the 
plaintiff was not a raiyat with regard to 
the land after his purchase of the occu- 
pancy right but was holding it in his? right 
as a co-proprietor. The next question is 
what the position of the person to whom 
he lets out the land wo dd be ? He would, 
in my judgment, be a raiyat or u tenure- 
holder as has now been made clear by 
the provisions of section 22, sub section (2), 
of the Bengal Tenancy Act, after the amend- 
ment in 1907, which says “ if such transferee 
^ub-lets the land to a third person* 
such third person shall be deemed to be 
a tenure-holder cr a raiyat^ as the case 
may he, in respect of the land.** The 
defendants, therefore, would be raiyats 
and not under-t'^^yi^^s as is contended for 
by the learned Vakil for the l^ondent 
If that is so, they are not liable to be eject- 
ed W service of notice undft sewn 
49 of the Tenancy Act. The appeal is, 
therefore, all owed and the suit dismiiseci 
with Cv>bts % aii the Courts. 

Watmsley, agree. 


Z. K. Apfml altmed. 
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FRUIU V, DKII pAtSHAD. 

LAHORS! HiaH COURT. 

First Cmi, Appraiv No. 972 op 1918. 

, March 8, 1923. 

Mr. Justice Abdul Raoof and 
Mr. Justice Campbell. 

PHUIvI/I— PI^AINTIFP— AppPI^I^ANT 

versus 

DKBI PARSHAD and others— 
Depend ANTS— Respondents . 

Civil Procedure Code {Act V of 1908), 0 . 
XXXII, r. 3 (4) — Minor defendant-^Guardian 
ad litem, appointment of-^ Notice to minor, afe- 
senee of, effect of — Hindu Law — Property inherit^ 
ed through maternal grandfather, nature of. 

Where a Court by its action has given its 
sanction to the appearance of a person as guardian 
ad litem to a minor defendant, the absence of 
a formal order of appointment is not necessarily 
fatal to the proceedings, [p. 452, col. i.J 

Walian v. Banke Behari Pershad Singh, 30 
C. 10211 30 I. A. 182; 7 C. W. N. 7741 5 Bom. 

R. 822; 8 Sar. P. C. J. 512 (P. C.), followed. 

The failure of the Court to issue the notice 
required by r. 3 {4) of O. XXXII of the Civil 
Procedure Code to a minor defendant is a mere 
irregularity and does not invalidate the appoint- 
ment of the guardian ad litem, 

Rambrichh Ram v. Tarak Tewari, 33 Ind. Cas. 
805; 14 A. L. J. 589, Enuga Sundarama Reddi 
y. Bezwada Pattahhiramireddi, 42 Ind. Cas. 421; 
(1917) M. W.N. 495; 6 E. W. 272, relied on. 

Rajendra Prasad v. Probadh Chandra Mitra, 
59 Ind. Cas. 936; 2 P. E. T. 116; 6 P. L. J. 82; 
(1921) Pat. 156, Syed Ali Sarkar v. Manikjan 
Bibi, 43 Ind. Cas. 728, Ghanshyam Das v. 
Hardei, 32 Ind. Cas. 380; 2 O. E. J. 562, dis- 
tinguished. 

Sheo Shankar Ram v. Jaddo Kunwar, 24 ind, 
Cas. 504; 36 A. 383; 18 C. W. N. 968; 16 M, E. T. 
175: (1914) M. W. N. 593; i E. W. 645; 20 C. E. 
J. 282; 12 A. E. J. 1173; Bom. E. R. 810; 41 
I. A. 216 (P. C.), Sat Deo v. Jai Nath, 67 
Ind. Cas. 80S; 9 O. E. J. 141; 4 U- E. R. (O.) 
43; (1922) A. I. R. (O.) 75, referred to. 

What the Court has to look to is the substance 
of what occurred and not the shadow, and to inter- 
fere with the former proceedings only if it appears 
that the minor's interests were neglected by the 
person who undertook and was permitted by the 
Court to represent them. [p. 433, col. i .] 

property inherited by a Hindu through his 
maternal grandfather is obstructed heritage and 
is his self-acquired property, and his male issue 
do not take any interest in it by birth, [p. 453, 
col. 2.3 

First appeal from a decree of the Senior 
Sub-Judge, Delhi, dated the 31st December 
1917. 

Bakhshi T^k Chand, for the Appellant. 
Mr. Manohar Lai and Dalas Nath, 
Sarika Ram and Mehr Chand Mahafan, 
or the Respondents. 


JUDGMENT.— The following three pedi- 
gree-tables are necessary for the under- 
standing of the matter in controversy in 
this appeal: — 

(i) SAIXD AGAR MAE 


Umrao Sin^~Mu$ammat Musammat 

died about [ Ram Devi, Sundar Devi 

1864 died 

\ 1 2-1 2-1903 

Musammat Kan^eal Devi, 
d. a. p. 1893, 


Banarsi Das 
(adopted) 
Basheshar Nath 

J 


Kashi Nath 


Suraj Bhan. Arjan. 


Phulli. 


Basheshar Nath Shankar Nath. BholaNath 
adopted by 
Banarsi Das 


(^) 


CHUHAR MAE 


_L 


Telu Mai 


Dlttu Mai 


Ram.Saran Musammat 

Rakhi 


Musammat Bh&go. Musam afRajo. 


Kaka Mai. 


D augbter 


1 


Salig Ram. Panni Eal. 

(3) DEBT PARSHAD 

Kashi Pat shad. JotiPwrshad. Sri Ram; 


Umrao Singh (pedigree No. 1) was the 
owner of considerable property which was 
held by his widow, Musammat Ram DevE 
until her death in December 1903. Three 
sets of claimants to ^ the succession then 
appeared) (i) the descendants of Umrao 
Singh's sister Musammat Uttam Devi, (aj 
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Haw Saraji Das and Kaka Mai who 
alleged that Sand agar Mai’s great-grand- 
father and Tehi Mai’s great-great-^ 
grandfather had been brothers, and (3) 
Debi Parshad and his sons wIjo 
also claimed to be descended from 
a brother of Sand agar Mai’s great - 
great-grandfather. On the 19th January 
1904 these rivals entered into an agree- 
ment which was signed (x) by Basheshar 
^ath for himself and as the guaraian of 
his three sons and by Shankar Nath for 
himself and as guardian of Bhola Nath; 
(2) by Ram Saran Das and Kaka Mai; (3) by 
Debi Parshad for himself and as guardian 
of Sri Ram, and by Kashi Parshad and 
Joti Parshad. The parties agreed that 
each set of claimants should be owner of 
one-third of TJmrao Singh’s property; that 
a Succession Certificate or Letters of Ad- 
ministration should be taken out jointly 
or by one of the three parties, and that 
all should combine to resist any other 
claimant. 

Four years of litigation about letters 
of Aaministration ensued, and Letters of 
Administrati n eventually were grant- 
ed to Basheshar Nath alone on the nth 
January 1908, the order being upheld 
by the Chief Court on 12 th February 
2909. 

On the 8th March 1909, Debi Parshad 
and his sons sued lor possession of one-third 
of the property by partition on the 1 asis 
of the agreement of 19th January 1904. 
Among the defencants namea in the plaint 
were Basheshar Nath ana his sons Suraj 
Bhan, Arjan and Phulli who were aescribea 
as minors unaer the guaxcianship of their 
father Basheshar Nath. The bouy of the 
plaint contained no mention of the minority 
of the sons of Basheshar Nath nor was 
it prayed that Basheshar Nath should be 
appointed their guaraian ad htem. Then 
was no separate application for such ap- 
pointment and no oraer of appointment 
was passed by the Court, No notice unaer 
O. XKXII, r. 3 (4) was issuea to the minors. 
They were never served personally with 
snmwpns in the suit, 

Basheshar Nath was served with a sum- 
mons dn 1st May 1909 in which he was 
aesignated guardian for his minor sons. 
Qn the 4th May 1909 he ^ave a pqwer- 


of-attorney to B. Wazif Singh, Pleader, 
to aefenu the suit and described himself 
as guarcian of his minor sons. 

B, Wazir Singh appeared in Court on 
13th May 1909, as Pleader for defendants 
Nos. 3 to 8, Basheshar Nath and bis 
sons, Shankar Nath and Bhola Nath. He 
had previously filed written pleas on behalf 
of Shankar Nath and Bhola Nath. On 
the r4th May 1909, he is recorder’ 
as stating certain verb^ pleas on behalf 
of ’*the aefenaants. ” Preliminary issues 
were struck on that day ana were decided 
on 19th July 1909. On yih October 

1909, Suraj Bhan and Arjan were declared 
to be of age ana on 13th October, all the 
defem.ants Nos. 3 to 8 were eedarea to 
have been served with notice. Issues were 
struck as follows on i 8 th October 1909 • — 

(i) Was the execution of the mutual 
settlement, aated 19th Januaiy 1904, ob^ 
tained by false representations dleged ? 

2. Is the deed of settlement (/.^., the 
agreement of 19th January 1904) other- 
wise invalia far reasons statea in the pleas 
or not ? 

3. Did defendants Nos. 3 to 8 subse- 
quently ratify by their conauct the settle 
ment ? 

4. Is the suit within time ? 

5. Are the defendants baried from rais- 
ing the plea of invalidity of the agree- 
ment because they have failed to get 
it set asice within time ? 

On that aay Mr. Kirkpatrick, Advocate , 
appearea for aefenaants Nos. 3 ^ 8 an- the 
suit was orcerea to proceed ex forte 
ag inst the otlxer cefenc ants Counsel fgr 
the plaintifti tmanc ea anexj lanation of the 
pleas of aefenaants NoS, 3 to 8 with refer- 
ence to issue (2) ana an explanation by 
Mr. Kirkpatrick was recoraea that t^e 
words '"otherswise invalid for reasons given 
in, the pleas, incluaea, “except matters 
covered b3r issue (i) ‘ (4) without con- 

sideration, (f>) contrary to law, against 
public policy, (c) that it was never acted 
upon, \d) that the plaintiffs themselves 
acted contrary to it. " 

On the next day of hearing, 4th January 

1910, B. Wazir Singh appeared, for defend- 
ants Nos. 3 to 8. Two fitnesses were- 
examined fox the plaintiffs and their case, 
was closed, The case for the defendants. 
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was also closed Except previous file 
for historical purposes. '* On the subse- 
quent date fixed for arguments both Mr. 
Kirkpatrick and B. Wazir Singh appeared 
for defendants Nos. 3 to 8 and Mr Kirk- 
patrick argued on their behalf. The Court 
delivered judgment on 21st March 1^910, 
and acknowledged in the judgment the help 
given to it, ** by the able argument 
of Mr. Kirkpatrick, Counsel for deienciants 
Nos 3 to 8, and I/ala Piara Lat, Counsel for 
plaintifis. " The plaintiffs vere given a 
preliminary decree tor possession by parti- 
tion of a one- third share in the property. 
It was remarked in the judgment that the 
question of minority had not been taken 
in the pleas; that during the pendency 
of tiie suit defendants Nos. 4 and 5 
(Suraj Bhan and Arjan) had become major 
and had not pleaded that the agreement 
was not binding on them because they 
were minors at the time; that no such 
plea had been taken on behalf of the sole 
remaining minor defendant (».a., Phrlli) 
by his father, and that the Court did not 
propose tc discuss the point. 

The defendants Nos. 3 to 8 appealed to 
the Chief Court and specifically pleaded 
in their memorandum of appeal that the 
Trial Court was not right in not discussing 
the question of the effect of minority on the 
compromise. The appeal was piesente-j 
by two Advocates, Mr. Shadi Xal (now 
Sir Shadi I^al, Chief Justice of this Coi'rt) 
and the late Mr. Sukh Dial. It was argred 
by Sir Shadi lal. The decree of the Trisd 
Court was affirmed on 6th June 191a 
by a division Bench, which held on the 
po nt of minority that the District Judge 
should not have taken it up on his own 
motion and piocteded:— 

« 4t « * in emy case the con- 
tention is pnma fade untenable, as the 
defei^ants-appellants, who are alleged to 
have been minors at the time of the agree- 
ment were members of a joint Hindu fami- 
ly with the other defend«nta who were 
adults, and the latter acted as de faoto 
guaMians on their behalf and for their 
benefit in ent^ing into the agreement 
in. question. agreement must, ibere- 
foeok fee treated, as feindlpg upon them 
equally with the othei uminfeefs^ of the 


Then followed a final decree by the Tria^ 
Court which is dated 6th January 1915 
and against which appeal has again been 
made to this Court. We are not concerned 
in this judgment with that appeal but with 
a flesh suit instituted on 2 nd May 1914 
by Phulh, minor son of Basheshax Nath, 
through another next friend, Deoki Mai, 
against Devi Parshad and his sons, the 
successful plaintiffs in the partition suit, 
and all the other defendants in that suit 
including Basheshar Nath. 

In its amended form the plaint asked 
for a declaration that the prelimiiiary 
aecree in the partition suit is null and void, 
and inoperative against the plaintiff and 
the property mentioned in the said decree 
for the reasons 

(^) that Basheshar Nath was not appoint- 
ed gi ard an ad litefn of the plaintiff in the 
manner required by law; 

(b) Basheshar Nath was not a fit and 
proper person to represent the plaintiff 
as he was a signatoiy of the agreement 
of 19th January 1904, which agreement 
was collusive and to the prejudice of the 
plaintiff ; 

(a) Basheshar Nath did not conduct 
the case properly on behalf of the plaintiff, 
he did not defend it on the basis of the 
plaintiff's minority and he did not produce 
any evidence to refuse the agreement for 
the plaintiff's benefit. 

The claim was resisted by the defendants 
other than Phullj's own father and brothers. 
The Court framed a single issue as follows:— 
Whether the decree, dated 21st March 
xqio, is not binding on the plaintii- for 
all or any of the following reasons: — 

(a) the invalidity of the appointment 
of defendant No. 7 ( .e., Basehshar NathJ 
as his guardian ail UUm : 

(^) the unfitness, incompetency and negli- 
gence of defendant Nb. 7 as guardian ## 
Utemi 

Thereafter, the Court held that the 
plaintiff was of age and permitted him 
to continue the suit in his own person. ' 
The: oral evidence consisted of %e states 
ments of Basheshar Nath as witness for the 
plaintiff and of Debi Barshad as witness 
for the defendants. 

The Court dismissed. suit a^ 

septal that order it before , 
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The main arguments on his behalf are, 
firstly, that in the previous suit there was 
no order appointing Basheshar Nath 
guardian; that no notice was issued to 
the plaintiff under O. XXXII, r. 3 (4), 
and that consequently he was not in law 
tepresented properly; and, secondly, that 
if Basheshar Nath is to be regarded as 
guardian ad litem, he showed his unfitnes 
and incompetency by his neglect to raise 
the plea that he (Basheshar Nath) had not 
acted in the interest of the plaintiff by enter- 
ing into the agreement of January 1904 
and surrendering gratuitously valuable 
rights belonging to the plaintiff. 

On the first point it is argued that the 
well-known Privy Council nding Walian 
V. Banke Beharl Pershad Singh (i) is out 
of date since the enactment of the 1908 
Code of Civil Procedure, and that under the 
present law notice to the minor is essential 
before any person can be recognised as 
acting on his behalf in a suit. 

In WaUan v, Banke Behari Pershad 
Singh (i) it was held that, where a Court 
by its action has given its sanction to the 
appearance of a person as guardian to a 
minor in a suit, the absence of a formal 
order of appointment is not necessarily 
fatal to the proceedings, and that, in that 
particular case, the absence of a formal 
order appointing a mother as guardian 
ad litem she having appeared through- 
out the proceedings in that capacity, and 
the fact that no attempt was made to serve 
either the minors (who were members of a 
joint Hindu family) or their motherp ersonal- 
ly with summons before serving it on the 
only adult male member and manager of the 
family constituted mere irregularities under 
section 578 of the then Code of Civil Pro- 
cedtire, there being nothing to st^ggest 
that the interests of the minors were not 
duly protected and the defects in procedure 
not having prejudiced them. 

Thtee cases are cited by the learned 
Counsel for the appellant. 

The first is Rajendra Prasad v. Probodh 
Chandra Mitra (2), and is not in point, 
bciipause the question dealt with was not 

. ’ ' < i 

30 C, 1021; 30 LJk.jtSa; 7 C W. N. 774 
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the effect upon a decree of the r.ir;tegtrlar 
appointment of a guardian ad Ut&m* Th^ 
Trial Court had appointed a certain person 
guardian without notice to the minor 
concerned and had refused to listen to 
subsequent objections by the minors, and 
the actual order of appointment was taken 
to the High Court on revision and was set 
aside. 

The second is Syed Alt Sarkar v. Mantk- 
jan Bibi (3). Here two Judges disagreed 
on the question of the imperative necessity 
of notice to the minors and the appeal 
was decided on other grounds. The opin- 
ion of one learned Judge that notice 
was imperative was thus an obiter dictum. 

The third is Ghanshyam Das v. Hardei 
(4) in which the learned Judicial Com- 
missioner delivered himself of a dictum, 
which supports the present appellant on 
this particular point, but which also was 
obiter, since the minor in question was 
held not to have been a minor at all. 

On the other hand, here are several 
decisions passed after the present Code 
came into force in which absence of foimal 
orders of appointment and of notice to the 
minors were regarded as errors or irregu- 
larities not affecting the merits of the case. 

In another and recent Oudh case reported 
as Sat Deo v. Jai Nath (5), there had been 
no formal order appointing the majoi de- 
fendant guardian ad litem of the minor 
defendants, members of a joint family 
of which the major defendant was manager. 
It was hdd, on the authority of Sheo 
Shankar Ram v. Jaddo Kunwar ( 6 ), that 
the minor defendants could not escape 
their liability under the decree for this 
reason and that the major defendant as 
manager had sufficiently lepresented their 
interests. 

In Rambrichh Ram v. Tarak Tewart (7) 
in a suit by a minor to avoid a decree 
passed against him, it was held that his 


(3) 43 728. 

(4) 32 Ind. Cas. 380; 2 0 . I^. J. 36a. 

(5) 67 Ind. Cas. 808; 9 O. b. J. 141; 4 U. P. 
I,. R. (O.) 43J (1922) A. I. R. (O.) 75. 

(6) 24 Ind. Cas. 5045 36 A. 383? 18 C. W. N 
968; 16 M. h. T. 173; (1914) M. W. N. 593; 1 % 
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interests had beett defended by 

tbe man^gei^ of the joint family of which 
fie was a member, in spite of the facts that 
the i^ana^er had. refused to act as his guard- 
ian, that a stranger had been appointed 
guardian without notice either to tie minor 
or to the manager of the family, and that the 
stranger guardian fiad done nothing and 
had not even" appeared^ It was remarked 
by Mr. Justice Walsh that, where there 
has been an irregularity in the appoint- 
ment of a guardian ad hfent in sitit, the 
moment it is shown that there has been 
no fraud and that the minor's interests 
have not been prejudiced by the irregu- 
larity the minor's right to set aside the 
proceedings must be denied. 

This'decision was approved by the Madras 
High Court in Enuga Sundararuma Reddi 
V. Bezwada Pattahhiramireddi (8), and we 
have no doubt that the view taken of the 
law in these two latter cases is correct, 
and that the principles laid down m Walian 
V. Bauke Behari Pershad Singh (i) are still 
the broad principles which should be appli- 
ed. Too much may easily be made of the 
new provision in O. XXXII, r. 3 (4) for the 
issue of notice to the minor, since the minor 
may be an infant in arms. In the case 
with which we are dealing it has not been 
shown affirmatively that the appellant 
was capable of reading and understanding 
the notice which the CSurt might have sent 
to him in the 1909 suit. His own brothers 
were' parties to the suit and were of age 
before issues were framed and it is impossi- 
ble to surmise that the issue of notice 
would have resulted in some otiier relative 
receiving information of the suit for the 
first time and coming forward to protest 
against the appellant being represented 
by his father. What we have to look 
to is the substance of what occurred and 
not t ^e shadow and to interfere with the 
former proceedings only if it appears that 
the minor's interests were neglected by the 
person whb understook and was permitted 
by the Court to represent them, and who, 
moreover, is the plaintiff's father while the 
family is Hindu and presumably joint. 

(g) 4a Ind. Cai. 42IJ (lai?) M. W. N. 495 
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This brings us to the second point urged 
for the aj^pellant that there was neglect 
on the part of Basheshar Nath. We re- 
gard the deposition of Basheshar Nath 
in the present case that he was negligent 
merely as confirmation of the Trial Court's 
view that the si^it was collusive. The 
history of the proceedings in the partition 
suit given above makes it clear that the ap- 
pellant was substantially represented by bis 
father as guardian ad litem, that in both 
Courts eminent Advocates appeared for him, 
that the case of his family was pleaded ex- 
haustively in the First Court by Mr. Kirk- 
patrick, and that in the Chief Cpurt the 
special plea of minority at the time of the 
agreement was also rpise^ and, argued 
on his bebalt. It is contorted, that 
plea should have been taken in the Trihl 
Court but the judgment of the Chief Court 
to . the effect that the plea was without 
force does not support this complaint, 
and actually the decree which, the appel- 
lant must succeed in getting set aside 
is the decree of the Chief Court in. which 
the decree of 21st March rpio specifical- 
ly attacked in his plaint was merged. 

The agreement that Basheshar Nath 
surrendered valuable rights bdonging to 
his sons when he entered into the agree- 
ment is one which does not stand the test 
of examination. Actually, the sole rights 
in Umrao Singh's estate which the sons 
could claim were those conferred on them 
by the action of their father in making 
them parties to this same agreement about 
which the appell^t complains. Anything 
inherited by Basheshar Nath through his 
maternal grandfather worla be obsteucted 
heritage, his male issue would not take 
any interest in it by birth, and It would 
be his self -acquired property (MuUa’s 
Principles of Hindu I^aw, 3rd Edition, 
pages 197 and 205). The appellant's learn* 
ea Counsel objects that the Court below 
refused explicit^ to go into the question 
of the appellant's status as an heir in th« 
presence of his father, and says that tha 
appellant might have been able to prove 
either that the family was governed by 
custom in this particular or that Basffie^af 
Nath had ama^amated the separate me* 
quisition with the co -parcenary properly. 
It is true that the learned Subbrdinal^-^ 
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Jud^ excluded from considerAtlon certain 
'matters raised in tiie pleadings with which 
hm might well have dealt and we do not 
understand what he meant by saying 
these matters may and can be urged 
in such further proceedings which plaintiff 
may be advised to take if successful in the 
present suit,*' espe ially when he pro- 
ceeded to dismiss the suit. But what did 
the appellant plead upon the point. All 
the contesting defendants specially plead- 
ed that the plaint! I had no right to Umrao 
Singh's property in the lifetime of his father. 
The appellant filed a replication as 
follows 

“ The plaintiff's father, Basheshar Nath, 
paid no regard to the plaintid's rights, 
and he having colluded with the defend- 
ants executed the agreement against the 
facts and law which is not in any way 
binding upon the plamtii. The plaint- 
iff can be held entitled to get the property 
left by Umrao Singh in the presence of his 
father, especially when his father ‘'is in 
collusion With the opposite p irty, and does 
‘nut safeguard the plaintiff's rights. " Not 
a word about custom and not a word about 
a voluntary thr iwing of self -acquired prop- 
erty into the common stock. The plaiati 1*3 
pleadings merely reiterated questions which 
had been dealt with on his behalf in the 
partition suit and» as we have held, ad- 
equatdy dealt with. In that suit, his 
interests were identical with those of his 
fatho: and brothers and were properly 
protected* 

We find no reasons for interfering with 
the order of the lower Court and we dis- 
miss the appeal with costs. 

2. K. App&xl dismissed. 
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AU.AHABAD HDIH OOOBV. 

SncoNB CivA APi^UAt No. 1096 Of 1920. 
April 21, 1922. 

Mr. Justice Byves and 
Mr. Justice Stufrt. 
BISHBSHAR NATH— PAmriff— 

AfPRiXANT 

versus 

ICUNDAN ABD OfHUas— BUPENDANra 
RESPONOEN s. 

Limitation Aet {IX of 1908), /, Aft, 

139 — Lessor and tsssee — Losses holding over after 
expiry of lease — Adverse possession — Suit for 
ejectmenP-^Limitatien teminiis a quo. 


Where alter the expiry of the tentt of a lease 
the lessee holds over aad paya no rent, his 
posseaaion is adverse to the lessor, and a suit 
for his ejectment mast be instituted within the 
period prescribed by Art. 139 of Sch. I to the 
Iiimitation Act. the sail pmod commencing to 
run from the date on which the lease expiied. 

Bilas Kunwir v. Desraj Bandit Singhs 30 Ind. 
Cas. 299: 37 A. 557; 1 9 c. W. N. 1207; 29 M. t. J. 
235: a I*. W. 830; 18 M. L. r. 848; 13 A.I,. J. 091; 
17 Bom. X,. R. 1006; 22 C. If. J. 516; iWS) H. 
W. N. 757; 42 I. A. 202 (P. C.), follow^. 

Pitsa Mat V. Mahdum Bakksh, 3 lud. Cas. 566 
31 A. 514; 6 A. If. j. 584, distitt^Bhed. 

Second appeal from a decree of the 
Additional Judge, Moradabad, d?te * the 
yth June, 1920, reversing a decree 
of the Mun^, Nagina, dated the 22ud 
January 1920. 

Dr. Surendra Naih Sen, for the Apfdlant. 

The Hon'ble Syed Rtuza AH, for the 
Re^ndeats. 

JUDGMENT. 


Ryvesb J.—This appeal came on original- 
ly for hewing bi^ore a Single Judge of 
this Court. He was of opinion that, in 
view of the decision of their l^ordshipt 
of the Privy Council in Bldas Knmm v. 
Besfaj Ranpi S%ngh ii) and of the dedsian 
in Pmm Afel v. UMlmt Bakksh f2)» it 
was advisalffe that tills oase should be 
heard by a BeoOh ol two fudges. It has 
consequently come before us for t hear- 
ing. 

Altm fall argument it m$^§ to me that 
the question referred to this Divisioiial 
Boxdi is really krdevant, and I think 
the appeal can be dxt^sed of on a short 
point. 

(I) 30 Ittd.Ciii. 29 &t 37 A. 5571 *9 C. W. N. 
X8071 20 K. If. J. 33S a U W. S30{ x8 M. 4 T« 
2481 X3A. Uj. 90 X 1 17 Bom. U R. xoo6; aaC tu 

h m W* N- mi (F* C.h 

h\ S ]MOaai 66 | 3 X A.5X4|SAflf.|;5%« 
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The facta of the case are as follows: — ^The 
was the lessor. He, by a lease 
dated the 19th of July 1892, leased son e 
premises to the father or predecessor of 
the defendants for a term of three years. 
At the expiry of the term, tne lessees (or 
' their representatives) remained on in 
possession until the date of suit which 
was brought on the i8th of June 1919. 
Tne plaintilf asserted that the rent fixed 
by the lease haa been regularly paid by 
the defendants until within tliXee years 
of the date of suit. 

Tne main defence to the suit that 
the defendants iiad been in adverse pos- 
session for more than twelve years, that 
t -ey never paid rent, and that the suit was 
barreu by limitation. 

The first Court aecreed the suit. 

On appeal, however, the learned District 
Judge of Moradabad has ^ istnissed the 
suit. He has found th^'t, since the expiry 
of the lease, no rent Whatever has been 
paid by the defendants. He has also 
louad that no new tenancy was created 
otherwise than by the lease, and he, there- 
fore, dismissed the suit as barred by limi- 
tation. On appeal before us it has been 
argued very strenuously that, having re- 
gard to the decision of their I^ordships 
of tbe Privy Council in Bilas Kmwar v. 
Desfaj Ranpt Stngh (1), it must be hehl 
that the defendants continued to be tenants 
of the plaintiff after the expiry of the le^.se 
•until notice was served on them by the 
iesisot under section 106 of the Transfer 
of Prop^ty Att. It seems to me that 
the decision of their I^ordships of the Privy 
iCounoil does not apply at all to the ques- 
tion of limitation and has no application 
th Art. 139 of the First Schedule to the 
Wuiitation Act, which, in my opinion, 
governs this case. That Article runs as 
Wiows:— “ A suit by a landlord to recover 
possession from a tenant. .... .twel ve 
years* .. ... -When the tenancy is deter- 
mined.*' It seems to me, on the facts of 
this case, that the tenancy was determined 
on the 19th of July 1895 l^^-s not 

been proved that any new tenancy was 
created* By holding over without paying 
sent, it seems to me that the defendants 
became What is known as tenants % sufier- 
gutse. Their poaitiom in English law has 
been summed up in Addison’s l<aw of 


Contract, loth Edition, page 618 in the 
following words: — “The difference, there 
fore, between a tenaucy-at-will and what is 
called a tenancy by sufferance is that in 
the one case the tenant holds by right and 
has an estate or term in tne land, preca- 
rious though it may be, and the relationship 
of lessor and lessee subsists between the 
parties; in the other, the tenant holds 
wrongfully end against the will and per- 
mission of the lord and has no estate at 
all i I the occupied preiiiises. When the 
tenancy at sufferance has existed for twenty 
(now twelve) years, the landlord’s right 
of entry is barred by Statute, and the 
tenant becomes the absolute and complete 
owner of the property.” vSo far as the 
question of limitation is concerned, 
the law in India is not different, in my 
opinion, although it may not be good 
law to hold that a tenant holding 
over is in adverse possession to his landlord. 
In my opinion this view is supported by 
Chandri v. Daji Bhau (3), where the facts 
were similar, and which case was followed 
in Madan Mohan Gossain v. Kumar 
Rameswaf Media (4). In my opinion the 
suit was clearly barred under Art. 139 of 
the limitation Act. I would, therefore, 
dismiss this appeal with costs. 

SbMlft, J. — I would like to add a few 
Words to the decision of my learned brother. 
It was I who referred this case to a Bench 
and I did so i view mainly of the position 
created by the decision of their I^ordships 
of the Privy Council in BUas Kunwar 
v. Desraj Ranjit Singh (i). The law go- 
verning this case appears to have been 
laid down in Chandri v. Daji Bhau (3), 
T -ere, as here, it appears that there was 
a tenancy by iustfumeut, which had ex- 
pired more than twelve years before the 
date of the suit. There, as here, after 
the expiration of the tenancy, a tenancy 
at sufferance had come into existence. 
There had been no payme t of rent. The 
same was t e case here. T. ere had been 
no explicit recog ition of the author ty 
of the landlord. The ^me was the case 
here. It would be difficult to find two 


(5) 504: ^ 12 IM. Dec* 
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teases in which the facts were so similar 
as in the present case and in the Bombay 
case. It was held by Jenkins, C. J., that 
Art. 139 must govern the case and that 
the period from which the period of limitation 
b^an to run was the period from which 
the tenancy by instrument had expired. 
In the absence of any other authority, 
I should consider the Bombay decision 
conclusive in the matter, and it only re 
mains to be seen whether there is anything 
in the Privy Council decidon to which 
I have already referred which can be in- 
voked to overrule the decision of Jenkins, 
C. J. Their Lordships of the Privy Council 
say: “ A tenant who has been let into 
possession cannot deny h s landlord’s title, 
however defective it may be, so long as 
he has not openly restored possession by 
surrender to his landlord.” That clearly 
is the law, but does it in any way affect 
the present case ? I think it does not. 
The defendants cannot be permitted to 
deny the plaintiff’s title. They h ave foolish- 
ly denied it but they cannot be permitted 
to do so. The plaintiff is undoubtedly the 
landholder and the defendants are tenants 
by sufferance, but once having recognised 
that the tenants are so estopped, the fact 
still remains that the suit has been instituted 
beyond the period of limitation allowed 
by the law. In these Ccircumstances, I 
accept the view^ of my learned brother 
and would dismiss this appeal. 

Bjr ttie COttrt.— Ti^e order of the Court 
is that the appeal is dismissed with costs. 

W. C. A. Appeal dismissed. 

LAHORE HIOH COURT. 

Skcond Cira Appbai, no. 374 of 1920. 

February 17, 1923. 

/■— Mr* Justice Scott-Smitb and Mr, 
Justice Fforde. 

KARORI MAIr-“Pl#AmTiFF-^ 
versus 

tHB E. X. and lighting COY. LTD., 
DELffi— D efendant— respondent. 

MhetrUity Act {I X of igio), Seh. d. VI, 

(*) (?) — Defeetiec cut-out causing loss 
9/ susrgy-^Elseiric Company, whether justified 
I0 dissontinus st^ly. 

the seals on the eut-outs on a eon* 
•imier's preniisas axe not in good order and condi- 
tion, as a result of which these has been a leak- 
efe of enexgy, the Electric Company is entitled 
to dianontintie thesnpi^y of energy to the ton- 
mntft *8 sndiftstole of tlUasi until be dmn 4 


to be, "likely to affect ^injuriously the use of 
energy by the licensee or by any othor person/' 
within the meaning of dause VI (r). proviso 
(2) (c) of the Schedme to the Blecmdty ACI. 
fp. 457 »col. 1.3 

Lahore Electric Supply Company v. Durga 
Das, 45 Ind. Cas. 17 ij 85 P. R. 191% 79 P. W. Ri 
1918; 77 P. B. R. 1918, followed. 

Second appeal from a decree of the 
District Judge, Delhi, dated the loth 
November 1919, afi&rming that of the 
Sub-Judge, Second Class, Delhi, dated 
the 12th Match 1919. 

Mr. Shamir Chand, for Mr. Moti Sagaf, 
R.S ., for the Appellant. 

Messrs. Dalip Singh and Sarda Ram, 
for the Respondent. 

JUDGMENT, — ^The appellant sued the 
respondent Company for damages alleged 
to have arisen by reason of the latter having 
disconnectetl the srpply of electricity to 
the former’s Mills. The respondents in 
defence contended that they were justified 
in the course they ad adopted in view 
of the fact that the seals on the crt-outs 
on the appellant’s pie'^ ises were not in 
good order and condition, with, the result 
that ^ the supply ,of electric energy was 
injurioi^sly affected. 

. The justification relied upon is alleged to be 
contained in the stati’tory provisions which 
govern, the. Company's contractual rights 
and liabilities. The particular provision 
relied upon is to be found in clause VI, (i) 
proviso (2) (c) of the Schedule to the Indian 
Electricity Act of 1910, which provides 
that the licensee (i.e., lie Electric Com- 
pany) shall be entitled to discontinue the 
supply of electricity to the consumer— 
" if the electric wires, fittings, works 
and apparatus in such property mre not 
in good order and condition, and are con- 
sequently likely to affect injuriously the 
use of energy by the licensee, or by other 
persons. ” 

The Court of first instance held that this 
clause did not apply to the facts of the 
present case ; but further held that the 
appellant had r ot proved that he had 
suffered any loss from the act of disconnec- 
tion and dismissed the suit on that ground. 
The learned District Judge agre^ with 
this finding on the question of damages, 
and held, for that reason, that it was. un- 
necessary to give a decision on the other 
bwue, but Buggestod that^ mualog lb« 
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defective xonditiOE of the cut-out was due 
to its having been tampered with by the 
appellant, sub-clause (i), proviso (2) (^) 
of clause VI mi>;ht be applicable. 

We find ourselves unable to agree with 
the views of the lower Courts as to the 
proper construction of the enactment . 

: It, has been found as a fact that a part 
of the electric apparatus on the appellant's 
premises, namely, the seals of the crt-out 
were not in good order and condition. 
As a result of this defect there had been 
a leakage of energy whether by theft 
of the current or otherwise it is unnecessary 
to decide. Such a state of things must 
certainly be deemed to be " likely to affect 
injuriously the use of energy by the licensee 
or by other persons, ” and, accordingly, 
the respondents were entitled, upon dis- 
covering this condition of things, to dis- 
continue the electric supply. 

The attention of the Courts below does 
not appear to have been called to a decision 
on this very point in Lahore Electric Supply 
Company v. Durga Das (il. The powers 
of an Elecrtic Supply Company under the 
Indian Electricity Act, IX of 1910, were, 
there, very fully considered by Scott- 
gmith, J.^ and amongst other questions 
the effect of clause VI (i), proviso (2) (c) 
was a subject of decision. It was hdd 
in that case that, where a main fuse was 
bittnt out'-’-in other words, where the cut- 
out became defective — the Company was 
entitled to discontinue the supply of energy 
to the consumer. Precisely the same facts 
appear here the ohly difference being 
that in the reported case the cause of the 
defect in the cut-out was apparent whereas 
in the present case the cause is only to 
be conjecti^red. 

As we hold — following the reasoning in 
the relevant passages of the judgment 
above referred to-— that the respondent 
Company was fnlly justified in the 
steps they took, it is unnecessary to con- 
sider whether or not the lower Courts were 
justified in their finding as to the failure 
of the appellant to prove damage. 

- For the reasons we have given the appeal 
19 disuiissed with costs. 

« 17. H. Appeal dismissed. 
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ALLAHABAD HiaH COURT. 

Second Civie Appeal No. 1513 op 1920. 
May 4, 1922. . 

Present: — Mr. Justice Ryves and 

Mr, Justice .Stuart. 

SHAMBHU— Depend ANT —Appellant 
versus 

KANHAYA— Plaintiff and another 

—Defend ANT— Res poNDENT s. 
Guardian and minor — Guardian ad litem, up* 
pointment of — Period for which appointmcni 
"enures — Appeal on behalf of minor. 

Where a guardian ad litem for a minor is ap- 
pointed, his appointment enures for the whole of 
the lis in the course of which it was made, iinless 
and until it is revoked by the Court, and such 

f uardian only has the right to pirefer an appeal on 
ehalf of the minor. 

Jwala Dei v. Pirbhu, 14 A. 35; A. W.N, (1891) 
192J 7 Ind. Dec. (n, s.) 394. followed. 

Venkata Chandrasekhara Raz v. Alakarajamba 
Mdharani, 22 M, 187; 8 Ind. Dec. (n, s.).J 33 » 
Bawan Das v. Bishnath, A. W. N. (1899) 203, 
In the matter of the application of Sukhdeo Rai» 
2 A. L. J, 489, relied on. 

Appeal from a decree of the District 
Judge, ^a, dated the 27th of May 1920, 
confirming that of the Subordinate 
Judge, Muttra, dated the 13th of January 
1919. 

IVD:. A. P, Dube, for the Appellant. 

Mr. Narain Prasad Ashihaiia, for the 
Respondent. , 

JUDGMENT.— The point that arises in 
this appeal is fully covered by authority. 
The suit was brought by a mortgagee on the 
foot of a mortgage to recover the loan* 
It was instituted against tjie , mortgagor 
who executed the mortgage and his minor 
son. attempts had been made by 

the plaintiff to get various persons appointed 
guardian ad litem to the minor, the Nazir 
of the Court was ultimately appointed. 
The suit was heard, evidence was given 
and it was ultimatdy decreed in favour 
of the plaintiff against both the father 
and the son. Thereafto an appeal was 
presented to the District Judge by on® 
Bhagwanji on b^alf of the minor. He 
was not the guardian ad litem and had never 
applied to be made guardian. On the 
appeal coming before him, tffe Iparxied 
District Judge refused to heiu: if on the 
ground that theie wdS no valid appeal 
before him. He held that the Nasir haying 
been apppiuted guardian ad |»lmhmiithori- 
ty miurt behddte 
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Us cotitijitsfed r;ud thAt until he had been 
f^Moved from the guardianship by the 
Court, he and he only was competent 
to file an appeal. He, tnerefore, dismissed 
the appeal . It is from this deer ee dismissing 
the appeal that this second appeal was 
brought, and it is urged that the authority 
of the Nazir ended with the decree of the 
First Court and that thereafter it was 
open to the minor defendant to appeal 
through his neSit friend. In Jwala Dei v. 
Pirbhu /i), a Bench of this Court de- 
cided that where a guardian ad litem 
Ihas once been appointed, his appointment 
enures for the whole of the Us in the coarbc 
of wnich it was made, unless and until 
it was revoked by the Court. In Venkata 
Chandrasekhara Raz v. Alakarajamba Maha- 
rani (2) the same proposition was laid 
down. That case was followed by a Bivi- 
SiUnal Ben<^ of this Court in Bawan Das 
y. Bishndth (3). These three Cases were 
r^erred to and followed by a Single Judge 
of this Court in In the matter of the applica- 
iion of Sukhdeo Rai 4 )* We see no reason 
to differ from this consistent authority. 
Dor attention has been called to Bhagwan 
Dayal v. Param Sukh Das (5). In that 
case, however, this point did not ari^ 
and was not considered. Tne result is 
that the appeal fails and is dismissed with 
Costs. 

. C. A. Appeal dismissed, 

(1) 14 A. 35; A. W.N. (1891) 192; 7 lad. 

Bee. (n. s.) 394 * ^ , 

(2) 22 M. 187; 8 lad. Dec. (N.s.) 133. 

(3) A. W.N, (1899) « 03 * 
lyi) 2 A. D* J. 4^9 

(3) 36 lad. Cas. 366; 39 A. 8; 14 A, D. J. 818. 


liAHOBB lUH COBET* 

SBCBNfb Cmi* hym&h ho. 124 of 1922 . 
July 19, 1922. 

PfOient , Justice Martineau. 

RASUB KHAN and oMUIs-^Piaintiffs 

— APtlWANTS 
varsus 

m^amdt HAWASI anB 

kmdr umhs* 41 Is)--* 


Custom.^ inheHtance-^ binding that Mnhammadart 
Law applies — Second appecU-^CeHificate, neces* 
of. 

Where On the question of the right of inHefF- 
ance the lower Appellate Court luds thlt tW 
parties arc governed hy Muhammadan l^aw and 
not by Custom, that finding cannot t>e challenged 
in second appeal without a certificate, [p. 459, 
col. I.J 

vSecond appeal from the decree of the 
District Judge at Campbellpur, dated the 
24tb October 1921, reversing that of the 
Subordinate Judge, Attock, dated the 24th 
February 1921. 

Mr, M, S, Bhagat, for the Appsllants, 

Mr, Mott Sagar, for the Respondents. 
JJDlrMKi^T. — One Zedullah, a PathaH 
oi a village in the Attock District, died 
‘n 1903 leaving 45 kanals 11 mafias ol 
land, which was his self -acquired proper t3/. 
Half of the land wer.t to his widow ahd 
half to bis motier, Musamntat Hawasi. 
The latter sold her share in 1920 for 
Rs. 3,500, and the present suit was br ought 
by ^dallah's collaterals in the third 
degree for a declaration that the sab sbo dd 
not affect their reversionary rights. The 
defend aiit:r pleaded that the parties follow^ 
ed Munammadan Law; lhac Musammat 
Hawasi's possession bad been adverse; that 
there was a sister of Zedullah named Musam- 
mat Said Jan alive, and tiiat even if the 
parties were governed by Custom the 
plaintiffs had no right to sue. 

Ihe First Court passed a decree in the 
plaintiffs' favour allowing a sum of 
Rs. 3,050, out of Rs. 3,500 as a charge Oh 
the land. 

Ol the defendants' appieal the District 
Jud ,c has held, relying o Fatima B M v. 
Shah Nataaz (i), that the question of tne 
right of inhmtance to Zed Slab's sei ac- 
qcired proper y must be decided in accoid- 
ance witu the Muhammadan Baw* He 
holds that under t iat Jaw Zedullah 's sister 
is the heir and not the collaterals and from 
ibis he kas concluded that tie plaiifliffs 
cannot control Musammat Hawasi s alieira* 
tion of the propel ty, and he has, therefore, 
dismissed the suit. The plaintiffs h 4 ve 
filed a second appeal in Ais Court* 

On behalf of the respondent a preliin- 
inary objection is taken that as l^e lower 
Appianate Colurt kas decided that the fldnt- 

<(1) Ind* Cast fiop} a If* 98 at P* 102; 3 

Si I52i 
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tife ate governed by Muhamfiiadan 1/aw 
aad not by custom a second appeal is not 
maintainable without a certificate from 
the Bistrict Judge tinder section 41 (3) of 
the Punjab Courts Act, and Aso v. Marnam 
(2) and Tutsi Ram v. Amar Singh (3) are 
cited in support of this contention. To 
thisMr.Bhagat, on behalf of the appellants, 
replies that as there was no issue regarding 
the question of Musamniat Said Jan's right 
of successic|^, the lower Appellate Court 
was not competent to give a decision on 
the point, and that, therefore, no certifi- 
cate is necessary and he relies on Nur Ali 
V. Bahawal (4), in which it was held that 
as the lower Appellate Court had decided 
the question on a point not properly before 
it a certificate was not required. 

It is true that in the present case no 
specific issue was framed on the question 
whether Musammat Said Jan was entitled 
to succeed but this qi'estion appears to 
be included in the first issue, which was 
whether the plaintiffs have a locus standi 
to sue. 

That issue was framed in consequence 
of the plea taken by the defendants that 
2edullah’s sister was alive, by which they 
evidently implied that she was an heir 
and that in her presence the plaintiffs 
Could not sue and il it had been found that 
She was not an heir the first issue would 
n^essarily have been decided in the plaint- 
iffs* favo’r. 

I hold, therefore, that the question as 
to the respective rights of inheritance of 
Mw«<if»wa#Said Jnn and the plaintiffs 
was a matter of fact ip issue, and taat the 
lear ed Bistrict Judge's finding that the 
parties are gc verged by Muhammadan 
I^aw and not by custom on this point caa- 
not be challenged in the absence of a cer- 
rificate. 

But this does not conclude the case, and 
the other issues have yet to be determined. 
In the first plate, even though Musammat 
Said Jan is an keii her presence does not 


necessarily debar the plaintiffs from con- 
testing the alienarion. In the second place, 
theleainea Bistrict Judge is wrong in think- 
ing that under the Muhammadan liftw tie 
plaintiffs would not be heirs, for Musam- 
mat Said Jan would get only a share in the 
propel ty and the plaintiffs wo dd also 
succeed to a portion as reSidu nts. Thirdly 
it is aot right to assume that, because the 
Muhammadan Law is to be applied in decid- 
ing the question of inheritance as between 
Musammat Said Jan and the plaintiffs, 
i i necessarily follows that Musammat Ha- 
wasi's powers of alienariOn ate not sub- 
ject to control by the collaterals. It 
is possible that while the former 'question 
has to be decided according to the Muham- 
madan Law, Hawasi's pow’^eisof aliena- 
tion may be restricted in accordr. a^ce with 
the customs prevailing among agricul- 
turists. The learned Distiict Judge has 
given no fin.iing on this point although 
he has tound that the memberso^ ^edtillah's 
family have lived entirely by agxictl- 
ture. 

I must, therefore, accept the appeal, 
level se the decree of the lower Appellate 
Court, and remand the case to that Court 
undei O. XLI, r. 23, Civil Procedure Code 
for a fresh decirion in accordance with law. 
The Court-fee on the Memorandcm of 
Appeal will be refunded and other coSts 
will be costs in the caSe. 


w. c. Av Appeal aampud. 
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PANIUL lit, V. HVSAm BXG; 

ALLAHABAD HIGH COUKT. 

SSCONP Civil Appeal 306 op 1922. 

April II, 1923. 

Pmsenf: — Justice Sir P. C, Bauer ji, K.X., aad 
Mr. Justice Gokul Prasad. 

PAnnA I/AL—Plaintipp— Appellant 
versus 

HUSAIN BEG— Dependant- 
Respondent. 

Vender and purchaser — Contract to sell — Spedfi^c 
performance — Damages. 

Defendant told a friend that he wanted to sell 
a house and communicated to him the terms 
on which he was willing to sell it. The latter 
arranged for the s«de of the house and wrote to 
the former that plaihtiff had agreed to purchase 
the house on the terms proposed and was sending 
a certain sum as eamestrmoney. Defendant 
received the sum, and proimsed to send a formal 
receipt by registered post. This he failed to do, 
and ultimately refused tb sell the house on the 
ground that it belonged to his wife who was not 
' willing to sell it. Plaintiff, thereupon, brought a 
suit for specific performance and in the alternative 
for'damages: 

> Hdd, (I) that there was a completed contract 
foTthesmcof the house between the parties j 
[p. 460, col. a.] 

(2) that specific performance could not, under 
the circumstances, be decreed; {p. 460, col. Jz.] 

(3) that the plaintiff was entitled to damages 
. for breach of the contract, the measure of .damages 

being the difference between the marhet-value of 
the house ‘and the contractual price., [p. 461, 
col. 1.3 

Second appeal from a decree of the 
District Judge, Agra, reversing that of 
the Subordinate Judge, Agra. 

Idr. Kailas Nath Katju, for the Appel- 
lant. 

Mr. Nafain Prasad Asthana, for the 

Respondent. 

* JTOGMENT--^This is a plaintifl*s ap- 
peal arising out of a suit for specific per- 
formance of a contract for sale of a house 
and in the alternative for damages. It 
appears tiiat the defendant wanted to sell 
a house, and for this purpose Abdul Aziz, 
a common friend of the parties to the suit, 
was negotiating with prospective pur- 

chasers. Abdul Aziz wrote to the defend- * 
ant saying that a certain person was offer- 
ing Rs. 3^0 for the house and was enquir- 
i2|g if defendant world agree to sell 
the house. On the 13th of December 
1913 the defendant wrote back to Abdul 
Aziz saying that if the purchaser was will- 
ing to pay Rs. 4,000 for the horse and the 
costs of transfer, he would sd! the house. 
iki»l Akie. therehpom ea the axsl d De- 


cember 1916 wrote to Ihe defendant 
saying that one Panna I^al had accepted 
the terms proposed by the defendant and 
was sending a money-order for Rs. 200 
as earnest-money and the defendant was 
to send a formal receipt. It appears' that 
the defendant received a money -order for 
Rs. 200 on Saturday and wrote back 
.saying that as the next day was a Sunday, 
he would send the receipt on the Monday 
following by registered post or under a 
bearing cover as desired by Abdul Aziz. 
Matters stopped here for some days. On 
the 5th of January 1919 the defendant 
wrote to Abdul Aziz Saying that he had 
received a telegram asking ' him fon the 
return of Rs. 200 ^sent as earnest-money 
and he wanted to know if Panna Ual. was 
going back out of the agreement. Rater 
on he also said that the house really belong- 
ed to his wife and she refused, to sell it. 
Ultimately, the defendant refused to exe- 
cute a sale-deed and then the plaintiff 
brought the preseiit suit for specific per- 
formance of the contract to sell, and, in the 
alternative for damages. 

Several pleas were taken in defence and 
the main plea was that Abdul Aziz had 
by misrepresentation induced the defend ant 
to agree to the sale of the house in De- 
cember 1918, and that it was owing to 
this misrepresentation that the defendant 
acted as he did, but that the defendant 
did not contract with the plaintiff to sell 
the property. The Trial Court, the learned 
Subordinate Judge of Agra, came to the 
conclusion that the defendant had contract- 
ed to sell the house but he could not give 
a decree for specific' performance of the 
contract, because the defeSndant was not 
competent to sell the ‘house which belonged 
to his wife. He, however, gave a decree 
for damages and the refund of Rs. 200, 
the earnest-money already advanced. The 
defendant went up in appeal and the learn- 
ed District Judge has coafixmed the finding 
of the Trial Court as to the amount of dam- 
ages, but has allowed the appeal and dis- 
missed the suit on the ground that there 
was no completed contract for sale. It 
is not very easy to understand how the 
learned District Ji^dge came to this con- 
clusion. Having regard to the c^ei- 
.pondence to which we have referred above« 
wereaatthe ho thera ’waa 
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aiiprofostl by Abdtil' Aziz that the defend- 
■antioiade an o^er to sell' the house for 
•IWJ 4,000 and the said offer was accepted 
by Panna 1/al who sent Rs, 200 by money- 
order as earnest-money. The learned 
Judge seems to be under the misappreheu- 
Bion that a receipt registered under the 
Registration Act was required for the 
Rs. 200 sent by Panna I/al as a condition 
precedent to the completion of the contract. 
This w as clearly the result of a mis-reading 
of the correspondence between Abdul Aziz 
and the defendant. In the letter which 
Abdul Aziz wrote to the defendant, he 
asked the defendant to send a receipt 
by pdst under registered cover or bearing 
and the defendant wrote back in reply 
saying that he would send it on Monday 
following by registered post or bearing. 
The learned Judge seems to think that 
this last letter meant that the receipt was 
to be registered under the Registration 
Act and then sent to Abdul Aziz. This 
was no body's case and the learned Judge 
seems to have misunderstood the defence 
and erred in deciding the case on a point 
not raisec^ by the parties. In our opinion 
the judgment of the Trial Court was correct 
and should not have been disturbed.. We 
are of opinion that the plaintiff is entitled 
to recover damages for a breach of the con- 
tract entered into with him by the defend- 
ant and that the measure of such dama- 
ges is the difference between the market 
value of the property and the contractual 
price. ' The learned Judge accepts the 
amount assessed by the Court below as 
correct. We, therefore, allow the appeal 
set aside the decree of the lower Appellate 
Court and restore that of the Court of 
first instance with costs in this Court and 
iij the Court below. 

. K. Appeal allowed. 


MHORB HIGH OOUBT. 

• Second Civic AfpEai; 1112 of 1919- 
March 15, 1923. 

Presenl.’-^'Mx. Justice Scott-Smith and Mr. 
Jus tee Pforde. 

GHUI/AM MUSTAFA KHAN and others 
—Defendants— A ppEhhANTs. 
versus 

GHUDAM NABI and others — Plaintiffs 
—Respondents. 

Civil Procedure Code {Act Y 1908), 0 , 

KXl 1 1 , r. 3 — Registration Act {XV I of 1908)* 
5. 17 (i) (b) , (2) (vi ) — Compromise relating to 
properties not subject of suit, recording of — Pro- 
cedure — Registration, whether necessary. 

Where a suit is compromised, but the compro- 
mise relates to properties some of which are not 
the subject of the suit, the proper procedure for 
the Court recording the comprondse is to record 
the whole of the agreement, and then to ,pass a 
decree in accordance with so much of it as relates 
to the subject-matter of the suit. [p. 463, col. 2.] 


Hemanta Kumari Debt v. Midnapore 
Zemindari Co., Limited, 53 Ind. Cas. 534; 46 I. A. 
240; 37 M. L. J. 525; 17 A. L. J. 1117; 24 C. W. N. 
177; (1920) M. W. N. 66; 27 M. L. T. 42; ii L.' 

W. 301; 31 C. L. J. 298; 22 Bom. L. R. 488; 47 C. 
485 (P. C.), followed. 

Where a suit has been adjusted in the manner 
contemplated by O. XXIII, r. 3 of tbe Civil Pro- 
cedure Code, and the terms and conditions of the 
adjustment have been reduced to writing by the 
parties and the Court has duly recorded those 
terms and conditions and passed a decree in accord- 
ance with such of them as are the subject of .the 
then existing litigation, then the writing of the 
parties may be produced in evidence in any subse- 
quent suit without being registered, [p. 463, cpl. 


, " ^ J., J3.. LUX' 

at p. 106; I Bom. L. R. 394; 22 M. 508; 3 C. W. K 
485: 9 M. I.. J. 147; 7 Sar. P. C. J. 516; 8 Ind. Dec. 
(n. S.) 363 (P. C.), followed. 

A suit relating to immoveable property of 
the value of more than Rs. loo was compromised 
and the parties agreed to divide the property 
in dispute end some other property in certain 
proportions. The agreement was reduced to writ- 
ing and was presented to the Court. The Court 
made an order thereon to the efiect that as the 
compromise related to property outside the scope 
of the suit a decree copld not be passed upon it 
and the suit was dismissed '*in accordance wth the 
compromise.** In a subsequent suit to enforce' 
the compromise; 

Held, (i) that the procedure adopted by the 
Court in recording the compromise in the prWous 
suit was erroneous and that it should have teooid- 
ed the whole compromise and then passed a decree 
in accordance with so much of it as related bn the 
property in dispute; [p. 462, col. aj p. 403^, ebt i.J 

(a) that the' comprorhise not haying been incor- 
porated in the|decree or order of 5e CoiSt, ^a 

not admissibleS in evidence for want teBja. 
ttatloh. r; 



4 ^ limi 


GHtmiM MCSiPAVA KHAK v/CHm.AlC NASI, 

HaH Chmi V. Affl^JW Af«|, 40 lAd. Cas. 675? 
78 P. R. 1917; 95 W. R. 1917; *13 P. If R. 
1917 and khair-ul-wisa V. Bahadm AH, 27 P. R. 
1006; II P. I/. R* 1906; 17 P. W. R. 1906, 
distinguislied. 

Second ppeal from a decree of the 
IHstrict Judge, Sialkot, dated the 4th March 
1919, a&ming that of the Subordinate 
Judge, Second Class, Sialkot, dated the 
17th December 1917. 

Messrs. Aziz Ahmad and Muhammad Rafi, 
for the Appellants. 

Mr. Zaffuila Khan, for the Respondents. 

JUDGMENT.— The main question in this 
appeal is whether a certain document, dated 
the 9th February 1910 is admissible in 
evidence in a suit brought to enforce its 
terms, in spite of the fact that it has not 
been registered in accordance with the pro- 
visions of section 77 (i) {b) of the Indian 
Registration Act of 1^8. 

The facts out of which the appeal has 
arisen are shortly as follows;— 

In 1909 the respondents brought a suit 
fox possession of certain lands. In the 
course of the proceedings the parties came 
to an agreement and the su it was compro- 
mised ripon terms which were reduced to 
writing and signed by all the parties to the 
suit except one for whom one of the signa^ 
tories appears to have acted. The materi- 
al facts of this document axe as follows : — 

*‘In the case noted above the plaiitiff 
adult for himself and as guardian (wait 
mrprasty of the minors, Ghulam Jilani, 
Muhamnad Shafi and Muraflar Khan 
on one side, and the defendants on the other 
have, entered into a mutual compromise 
to the following ehect":— 

According to the <"onditions laid dovvm 
in the deed of partition dated the 12th 
January 1898 we have agreed to partition 
the lands, situate in the villages of Cha an 
bjagar, Ainowali. Raya Goiaya, Miiak Fur,, 
and, ^oja Dhandsa (as noted in the said 
deed) in the following shares.'* 

**Rahiui Bakhihi mm of Ghi^hun'] 

Muhammfld, and’ Jtliafud-Uin, ipn }• i /3rd aharo. 
ol Rahiai Bakhsh j 

Nahi, adult, and*^ 

Ghnlain Jilani^ M n A i min ad 3 l«fi 
andRttaallar Khan, mtoota.ions of J rfiarc 

mayat plaintHii 

“ Ilald aon «| Ghmm . /^> .1.-— 


'"Thus each of us shall be owner of one 
third share in all the villages above men- 
tioned. From to-day we have made a settle- 
ment in respect of the mortgage-'money 
paid by any co-sharer on behalf of the others 
for redemption of land or in respect of the 
payment of debt made by any of them. Noth» 
ing now remains due by an> party to the 
other. We have entered into this com- 
promise with the above mentioned condi- 
tions, 

“We have produced this deed of compro- 
mise for being accepted. Jalal-ua-I)in> 
defendant, is not present. Defendant No. i 
is responsible for him.“ 

‘‘Dated the 9th February 1910.“ 

This document was tendered to the Court 
for the purpose of being recoraed under 
the provisions of O. XXIII, r. 3 of 
the Code of Civil Procedure. The Court, 
however, seemed to think that it could 
not record the agreement embodied in 
this document as it included some parcels 
of land which were not the subject-matter 
of the suit, and the Court thereupon dis- 
missed the suit and at the same time made 
the following order: — 

“The parties have entered into a compro- 
mise. As this general compiomise is in 
respect of all the lanes ana the suit is in 
respect of one village only, a cecree cannot 
be passed accoraing to the ccmiromise." 

“It is, therefore, ordered that the recoicl 
ol the case be consignee to the recoro-room 
according to the compromise. 

“Dated the 9th February 1910.” 

The eftect of this orcer is that the suit 
was dismissed upon the terms of the compro- 
mise but the agreement itself was not 
recoraed ; nor was a decree passed in 
accordance therewith. 

In adopting this course the Court was 
clearly wrong. What it should have 
done was to record the whole agreement, 
even though it .ncluced matters outside 
the scope of the present suit, ana then pass 
a decree in accorcance with so much of the 
agreement as related to the suit. In 
Hetnania Kuman Debt v. Mtdnapore 
Zemindari Company Limited [1) the proce- 

(i) 53 lad. Cae. 53^1 46 I. A. 2^0; 57 M. L. J. 
525; 17 A. T. J. 1117; 24 C.W. N. 177; (1520} 
la. W. N. et; 27M.I.. T. 42; 11 301; 31 

C.I<.J.298j2s Bcid, I/, R.,jB; 47 C. 485 ll*. C.). 
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dtite to b© adopted under section 375 
of the Code of Civil Procecure, 1882, which 
corresponds to 0. XXni, r. 3 of the 
present Code, was suggested in the ju dguaent 
of the Privy Council. The view expressed 
by Lord Buckmaster at page 246 is 
as follows:— 

“In the first place, it is plain that the 
agreement or compromise, in whole and not 
in part, is to be recorded, and the decree 
is ttien to confine its operation to so much 
of the subject-matter of the suit as is aealt 
witti by the agreement. Their Lordships 
are not aware of the exact system by which 
documents are recoraed in the Courts 
in India, but a perfectly proper and e ec- 
tau method of carrying out the teriBb 
of this section would be for the decree to 


recite the whole of the agreement and then 
to conclude with an on.er relative to that 
part ^at was the subject of the suit, or it 
could introduce the agreement in a sche- 
dule to the decree; but in either case, 
although the operative part of the decree 
would be properly confined to the actual 
subject matter of the then existing liti- 
gation the decree taken as a whole 
would include the agreement/* 

Had this procedure been adopted in the 
present case the respondents could have 
put the document of compromise in 
evidence in the present suit without having 
it registered. Such of its terms as were 
embodied in the decree would have been 
binding upon the parties as res judicata 
and the oruer of the Court incorporating the 
terms not contained in the decree itself, 
would have been “judicial evidence available 
to the appellants/* that the respondents 
had agreed in those terms to the partition 
of the lands which were outsiae 6ie scope 
of the former suit [Franal Ami v. LaJ^sh^ 
mi A^i 

The present suit has been brought to 
enforne the terms of the compromise in 
respect of part of the land thereby agreed 
to be allocated to the plaintiff-respondent. 
The appellant*s contention now Is that this 
(incumeat cannot be received in evidence 
m It. has not been registered . This conten- 
tion is founded on the judgment of the 


Privy Council already referred to, and on 
(2) 26 1. A. loi at p. 106; I Bom. R. 304J 
aa 5P8; 3 C. W. N. 485? 9. M. L, 1, 147; 7 
3 X6: 9 Ind, Pec, fN. 8.) 363 (P, CX 


^ earlier case iu Mmin^ 

Kumari v. MidmpQte Zemin^ri 

Campon \ , limited (i), which definitely decides, 
that a written document embodyijng the 
terms of a mutual agreement comprends* 
ing a suit, can only be received in evidence 
without being registered if its provisions 
have been recorded by the Court in the 
form of a decree. This exception is ex^t 
tended to agreements incorporated in a 
decree even in cases where operative 
part of the decree does not contain 
all the stipulations and provisions contained 
in the agreement. In other words, if a 
suit has been auju&ted in the manner con- 
templated by Qu XXni, r, 3, of the 
Code of Civil Procedure, and the terms 
and conditions of the adjustment have been 
reduced to writing by the parties., 

and if the Court has duly recordea those 
terms and conditions and passed a decree 
in accordance with such of them as are the 
subject of the then existing litigation, 
then the writing of the parties may be 
produced m evidence in any subset’ ent 
suit without being registered. In the 
present case the document evidencing the 
terms Upon which the previous suit 
had been adjusted between the parties, 
has not been incorporated in a decree of tho 
Court nor has it been embodied in the order 
of the 9th February iv>io. The exception 
provided in sub-section 2 (v{) section 
17, which declares that nothing in < 
clauses (6) and (c) of sub-section applies 
to among other things*' any decree 
or order of a Court does not, therefore, 
cover this case as the order of the 9th Feb- 
ruary 1910 connot, in view of the authorities 
cited above, be regarded as a decree or order 
within the meaning of that exception. 
It follows, therefore, that the document 
is subject to the provisions of section 17' 
(i) /' ) and being unregistered is prohibited by 
section 49 of the Act from being received 
as evidence pf the compromise arrange- 
ment. 

The lower Appellate Couft thought 
that Hart Chand v. Maghi mat ^)was a 
clear authority for holding that the 
document did not redi lre registration, but ' 
we are unable to understand how, 

40 Cat. 675: 7® fi % *917: 95 P. W; %.* 
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the learned District Judge came to that 
conclusion . In that case the parties in a 
pending suit settled the matters in dispute 
by mutual consent. The document 
embodying the terms of the settlement 
was piesented to the Court in which the 
suit was pending, for the purpose of having 
the mutual agreement recorded under the 
provisionsof O. XXIII, r. 3 of the Code 
of Civil Procedure. The Court refused to act 
on the compromise on the ground that the 
document could not be accepted as it had 
not been registered, and on a further ground 
not material to the present question. The 
document was not tendered as evidence of a 
contract sued upon in that litigation, but 
was merely a memorandum of the terms 
upon which the parties had agreed to put 
an end to the litigation, and which the 
Court was requested to accept and record 
in accordance with O, XXIII, r. 3. 
It, therefore, could not possibly be held 
to come within the provisions of section 
17 (6) of the Registration Act. The 
Court was bound, under the Civil Procedure 
Code, to record the terms of the arrange- 
ment arrived at by the parties if it was 
satisfied that the arrangement was a law- 
ful one and that it adjusted the suit either 
wholly oi in part and the appeal was 
brought against the order of the Subordi- 
nate Judge solely on account of 
his refusal to comply with the provisions 
of the Code. 

That is an entirely different case to the 
present one. Here the document embody- 
ing the terms of the compromise is sought to 
be given in evidence in u fresh suit brought 
to enforce those terms, the previous 
suit which was compromised having been 
dismissed. The document is here tendered 
as evidence of the terms of the compromise 
which is sought to be enforced in tht* present 
litigation. 

A number of other cases have been cited 
by Counsel for the respondents, but in all 
those cases it appears that the document 
containing the terms of the compromise 
was in fact incorporated with, and given 
©Sect to by, the order of the Court which 
tried the suit. In one case only amongst 
those reierred to there appears to be some 
doubt' as to the extent to which the com- 
ptomise was in fact iiieoipoxated ' in tb^ 


order of the Court of first instance. This 
is a case reported as Khatr-ul-msa v. 
Bahadur Ali (4). The j u dg ment in that Case 
discussed at some length the question as to 
what was the exact nature of the document 
of compromise, and certain dicta in the 
judgment of Rattigan, J., have been seized 
upon by Counsel for the respondents as 
authority for the somewhat remarkable 
proposition that a document can be tendered 
as e\ idence in a suit without being re- 
gistered, provided it is merely the record 
reduced to writing of an antecedent verbal 
arrangement. "We confess ue cannot 
follow this line of reasoning . Most contracts 
in writing are merely the formal document- 
ary expression of an antecedant verbal 
arrangement, but it is an elementary 
principle of law that the antev.edent agree- 
ment cannot be proved by parol evidence 
if the parties have reduced the agreement 
to writing. Where that has been done 
the writing itself must be tendered in evi- 
dence, and such writing by section 49 of 
the Indian Registration Act cannot be re- 
ceived by the Court as evidence of the ver- 
bal agreement unless it is registered. 
This is subject to the proviso contained in 
sub-vsection (2) exempting tnter aha any 
decree or order of a Court. 

If Khair-ul-riisa v. Bahadur AH (4) does, 
as Counsel for the respondents contend, 
in fact decide that a compromise which is 
merely referred to by the Court, but the 
terms ui which are not incorporated in 
an order or decree, can be tendered as evi- * 
dence in subsequent litigation, all we’ 
can say is that that decision can no longer 
be a binding authority in view of the 
judgments oi the Privy Council already 
referred to. We do not, however, agree 
that those were the facts in that particu- 
lar case. It appears in the judgment of the 
Court that “The plaintiff and defendant were 
both examined by the Court with reference 
to the document and repeated in full detail 
all that was set forth in that document, 
the plaintiff concluding by expressly re- 
questing the Court to dismiss her suit 
in accordance with the terms of the com- 
promise. The Court accordingly wrote an* 

U) 27 P. R. 190% II F. I4. R. 1906; 17 

R. 1906, 
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order reUting the said terms and dismissed 
the suit as prayed.” That case, therefore, 
cannot be said to conflict with the long 
series of authorities terminating in the 
decision of the Privy Council reported in 
Hemanta Kuwan Debt v. Mtdna^ 
pore Zmtndan Co., Limited (i). Holding as 
we do that the documentary evidence upon 
which the respondents reJy is not admissible 
by reason of its not having been registered, 
we must accept the appeal, the appellants 
to have their costs throughout. 

z. K. Appeal accepted. 


MADRAS HIGH COURT. 

Second Civ id Appead No. 649 of 1921. 
March 29. 1923. 

Pusent ’ — Justice Sir William Ayliug, Kt., 
and Mr. Justice Odgers. 

TOTA VARAHAIylAH and others— 

D EFENDANTS— ApPEEE ANTS 
versus 

Sue Rajik VATSAVAYA VENKATA 
SURYANARAYANA JAGAPATHTRAJU 
BAHADUR GARU and others— 
Peainttffs —Respondents. 

Moiras Esiaias Land Act { I of Z90S), 5. 3— 

Inam granted prior to 1802, whether estate — Pr«- 
twi^tion. 

The fact that certain lands were granted as an 
inam prior to 1802 affords strong evidence that the 
lands so granted were excluded from the Per- 
nianent Settlement and do not form part of an 
**estate" within the meaning of section 3 of the 
Madras Estates Land Act. [p. 463, col. 2.] 

Kuppu Reddi Nookayya v. Mandaluka 
Mheemanna, 73 Ind. Cas. 733; (1923) M. W. N. 176; 

17 L. W. 7121 (1923) A. I. R. (M.) 454.' 44 M. L. J- 

9z, ioUowed. 

Second appeal p gainst a decree of 
the Court of the Subordinate Judge, 
Cocanada, in^ A. S. No. 40 of 1920, 
preferred against a decree of the Court 
of the Additional District Munsif, Coc?- 
nada in O. S. No. 569 of 1919. 

Messrs. D. Appa Kao, P, Narayanhmoor- 
A. Krishnaswamy Iyer, lor the 
Appellant. 

Messrs, y, Ramstdoss and JK. Venkata 
Rama Rmu, for the Respondents. 

lUDGmBSIT.- The o^ly quest on for our 
flii^osal in this appeal is whether the suit 
lands f>rme4 part of eu 'estate* within tha 


meaning of section 3 of the Madras Estates 
Land Act, so asto oust the juriidictiou of the 
Civir Court. Both the lower Courts have 
found that it did not, and after a long 
argument on both sides we see no reason 
for interfering with that decision. We 
must take it as a fact that the suit lands 
were granted as an inam in the year 
1798, at ^ i:ny rate, before 1802. This 
was not disputed before the lower Appel- 
late Court; and the ci.:e pr..ceeded 3n the 
assumption that it was so. The argument 
there adduced by the defendants, the appel- 
lants before us, was that, in spite of this 
fact, the lands should be treated as part 
of the estate, because it was not shown 
that the rentals on them had been deduct- 
ed from the assets of the zemindari for 
the purpose of assessing peisheush. The 
lower Appellate Court has considered this 
aspect of the case and has come to the 
conclusion that, although the Circuit, 
Committee's accounts prepared with a 
view to the assessment of peisheus^i, wonW. 
only extend to two years before 1798, 
the date of the grant, yet, nevertheless, 
it must be found as a fact that the lands 
were excluded from the assets of the 
zamtndan in calculating peisheush. This 
we take to be the conclusion arrived at, at 
the end of paragraph 7 of the lower 
Appellate Court’s judgment. 

Mr. Ramadoss for the respondents has 
drawn our attention to a recent decision of 
this Court reported in Kuppu Reddi Nookayya 
V. Mandaluka Bheemanna (i), from which it 
would appear that the lower Appdlate 
Court might have approached the considera- 
tion of the evidence from a point of view 
much more favourable to the respondents 
than he did. The learned Judge in that 
case held that the fact of grant prior to 
1802 afforded, at any rate, strong evidence 
that the lands so granted were' elcliided 
from the Permanent Settlement. It 
imy be that this is a rebuttable presump- 
tion. But we think it is quite clear that 
the lower Appelate Court has not found 
the pr esumption to be x ebutted in the pr eaent 
case. In fact, it has arrived at the con- 
dusion it has, while practically ttoowing 
burden of proof on the appeUants. Wc 

{1)73 Ind. Cas. 73^ (1923) M. W. JN. syOf 17 L. W. 
7It| (IW) A. I. m) 4341 44 AT. /# 4f. 
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can see no reason for questioning this 
finding. 

The learned j Vakil ] for the appellants 
has laid great jj stress on an entry in the 
* Remark’ column in Exhibit II, the B 
Register of the village, to the effect that the 
enfranchisement of these properties was 
cancelled in 1920. The learned Subordi- 
nate Judge referred to the enfranchise- 
ment but has not referred to the cancd- 
lation. The reason appears to be this: 
When Exhibit II was originally filed in 
the First Court there was no such entry 
in the ‘Remark’ column. The register, 
being a public doc iraent, appears to have 
been retarned to the party producir^ it 
after the d^posal of the case by the First 
Cjurt and, in the interval, before it was 
produced again on the hearing in the lower 
Appellate Court, this entry appears to have 
been made in the ‘Remark’ col umn. Strict- 
ly speaking, therefore, the entry .11 the 
‘Remark’ Column is not a part of the record 
in tne case, and, if tne present appellants 
wished tne lower Appellate Court to treat 
it as part of the recjrd, a special applica- 
tion Should have been made to that effect. 
Nothing of the kind appears to have been 
done, and, although we are told that the 
learned Subordinate Judge’s attention 
was drawn to this ‘Remark’ column, 
he makes no reference to it, and it may 
quite wen be that he declined to consider 
it in the absence of such a special appli- 
cation. We can see no reason for inter- 
fering with the lower Appellate Court' 
finding of fact as to exclusion of the suit 
lauds from the zemtndan and we must 
dismiss this second i'.ppeal with costs. 

We see ho reason to interfere with the 
lower Appellate Court’s order as to costs. 

The Memorandum of Objections is dis- 
missed with costs. 

V. N. V. Appeal dismissed. 


GALCaTTA HiaH COURT. 

RnFSEBNC® UNDER SECTION 5 OF THE 

f'j Court-Fees Act, 1870. 

^ ft February |2o, 1933. 

H Justice Greaves. * 

In the goods oj G. T. WII^I/IAMS^ 
deceased. 

Governmentof India Att^ 1919, (9 & 10 Geo. F, q 
ioi),s. 8 d(^) Coufi*FuiAct{YIIofl^^o),Schi 
Art. 11 — Bengal Court- Fees {Amendment) Aet 
{TV 0/1922), wAtfiAw' ultra vires — Fee payable on 
Letters of Administration, whether tax. 

Under the provisions of section 8o A of the 
Government of India Act, a local legislature may, 
subject to the limitations mentioned in sub-section 
(3) of the section, repeal or alter as to that Province 
any law made before or after the commencement 
of the Act by any authority in British India, 
[p. 468, toI. I.] 

The limitattoni imposed by sub-section (3) of 
section 8o A of the Government of India Act relate 
under clause (a) to the imposition of new taxes 
other than those set out in Schedule I of the 
Scheduled Taxes Rules and under clause (A) to the 
Acts set out in the Schedule to the Previous 
Sanction Rules, [p. 468, col. i. j 

The Court-Fees Act is not set out in the Sche- 
dule to the Previous Sanction Rules, and a Court- 
fee not being a stamp duty within the meaning 
of Schedule I of the Scheduled Taxes Rules, 
the amendment of the Court-Fees Act by a 
local I^egislature does not require the 
previous sanction of the Governor-General 
in Council. The Bengal Court -Fees (Amend- 
ment) Act of 1922 was not, therefore, ultra vires 
the Bengal Uegialature for want of such sanction, 
[p. ^ 63 . coL I J 

The sum charged under the provisions of the 
Court. Feet Act upon a grant of Probate 
or I^etters of Administration is not a tax 
or duty levied upon the property upon^ 
which the Probate or Administration opersths 
but is merely a fee levied by the Court issuing the 
Probate or betters of Administration for the work 
done in this connection, and must be paid accord* 
ing to the scale presmibed in the Province in 
which the grant is made, irrespective of the fact 
whether the whole of the property in respect of 
which the grant is made is or U not BHnate withitt 
that Province, (p. 468, ool. a.] 

Mr. R, Westmaeoit^ for the Administrator- 
General of Bengal. 

Mr, S. R. Das^ A Ivocate-General. 
JIJ^D(IMRNT."-*-Tiiis ig a rcftiieoioe tmder- 
section 5 of the Courtg-Baes Act, 1870; 
for the purpose of deter minhig the amouiit 
of the fees to be paid in respect of the 
grant of I^etters oi Administration in the 
above estate. Two questions are raised. 
The first is whether the Bengal Court-Fees 
Amendment Act of 1922 (Act IV of 1992) 
is ultra imm, Ihe second question is 
whether, aswmiiig the Act is not fllins 

. tltt fye^ig ti be lened at the enhance^ 
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^ rate prescribed by tbe Bengal Court- 
Fees Amendment Act of 1922 (Act IV 
of 1922) on tbe whole estate, or whether 
the enhanced fee is payable only on that 
portion thereof which is situate in 
Bengal, the fee in respect of the assets 
outside Bengal being leviable at the 
lower rate prescribed b> tbe Court-l^ees 
Act of 1870, as amended by subsequent 
Acts of the Imperial I/egislative Council. 

On behalf of the Administiator-General 
of Bengal to whom a grant has been 
issued, and who has paid under protest 
the fee at the enhanced rate presctibed 
by Bengal Act IV of 1922 in respect of all 
the assets, it is contended, first, that the 
Bengal Court-Fees Act of 1922 is ultra 
vires; second, that if it is intra vires it was 
not competent to the Bengal lyegislature 
to enhance the fees or assets outside 
Bengal. 

I will deal first with the first point. 
Section 80 (A) of the Government oi India 
Act provides, sub-s ction i (2), that the 
local Legislature of any Provixoce may, 
subject to the provisions of tbe sub- 
section next following, repeal or alter as 
to that Province any law made either 
before or after the commencement of this 
Act by any authority in British India 
other than that loOal Legislature. And 
sub-section (3) provides that the local 
Legislature of auy Province may not with- 
out the previous sanction of the Governor- 
General make or take into considera- 
tion any law (a) imposing 01 authorising 
the imposition of any new tax unless the 
tax is a tax scheduled as exempted from 
this provision by rales made unaei this 
Act or (6) alteiing or repealing the provisions 
of any law which, having been made before 
the commencement of tbe Government 
of India Act, 1919, by any authority in 
British India other than that local Legis- 
lature, is declarea by rules under this 
Act to be a law which cannot be repealed 
or altered by tbe local Legislature with- 
out previous sanction. 

By the rules framed in respect of sec- 
tion 80 A (3) (a) of the Act it is provided 
(i) that the Legislative Council of a Pro- 
vince may, without the previous sanction 
of the Governor-General, make and take 
into Consideration any law imposing, for 
the purposes of local Government, any tax 


included in Schedule)! to these rules. Sch- 
edule I (2) incites a taxon succession and 
Schedule T (S) includes a stamp duty other 
than duties of vshicii the amcunt is fixed 
by Ir di an Legi si ati on. By the rr I es i fam- 
ed in respect of section 80A 3 (k) it is pro- 
vided (2) that a local Legislatire may 
not repeal or alter without the previous 
sanction of the Governor-General (i) any 
law made by any authority in British 
India before the commencement of the 
Indian Councils Act, 1861, (2) any law 
specified in the Schedule to these rules 
or any law made by tbe Governor- General 
in Council amending a law so specified . 

Now the Court-Fees Act, 1870 (Act 
VII of 1870), under which the fee pay- 
able on a grant o Letters of Administra- 
tion is levied, which is an Act of the Go- 
vernor-General of India in Council, is not 
one of the Acts specified in the Schedule 
to the rules framed in respect of section 
8 oA( 3)U). 

It will be convenient at this stage to 
consider the material provisions of that 
Act. Section 3 provides (inter alia) that 
the fees chargeable in the different High 
Courts under No. ii of ti e Fir. t Schedi le 
(which prescribes tbe fee payable in res- 
pect ot letters of Administiatioii) are to 
be levied in manner th- reinafter apreaiing; 
that it is to say, by stamps under section 

25. 

Now, as I unaerstand the argument 
for tbe Administrator-Genera’ on this first 
point, it is this that the fee is a stamp- 
duty because it is collected by stamps 
unuer the provisions of section 25 of the 
Court-Fees Act, 1870, and inasmuch as 
that Act is an Act of tbe Govern or- Gen- 
eral in Council, it is a duty, of which the 
amount is fixed by Indian Legislhtfon 
and that it cannot, therefore, be altefeii 
without the previous sanction of the 
Governor-General, which admittedly haS 
not been obtained in this case. 

Ihe Advocate-General contends that 
tbe provisions of section 80A (3) relatfe' 
only to new taxes and not to tbe enhaiid^i*' 
ment of existing taxes and that thetdlfe^ 
referred to in Schedule I of the Scbeciuled 
Taxes Rules* which can be imposed with- 
out leave, all relate to new taxes and that 
sanction is only reqUred for thfe * imposi- 
tion of a new tax y^hich does not fail yritb** 
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id the provisions of SchedtiJe T not 
to the ei hancement of an existing tax. 
And he c ontends that, undei the provi- 
sions of section 80 A (3) (h), the local I^egis- 
lature can amend any Act of the Imperial 
l/cgislature except those mentioned in 
♦be Previous Sanction Rnles. 

I think that these Contentions are correct. 
Under the provisions of section 80A (i) 
the local Legidature has power to make 
laws for the peace ara good Government 
of the territories of the Province, and 
under section 80 A (2) the local Legisla- 
ture may, subject as therein mentioned, 
that is to say, subject to the limitation 
met tioreu ir. (3), repeal 01 alter as to tlat 
Province acy law made before or after 
the commencement of the Act by any 
authority in British Inaia. 

. The limitations imposed by ^3) relate 
to the imposition of new taxes other 
than those set out in Schedule I of the 
Scheduled Taxes Rules. Now it is 
quite true that duties which are collected 
by means of stamps are, in a sense, stamp 
duties, for instances, in England , Estate 
Duty, Probate Duty and Succes- 
sion Duty are stamp-duties because they 
are so collected, but I feel very great 
doubt whether a Court-fee becomes a stamp- 
duty within the meaning of the Schedule d 
Taxes Rules, Schedule I, because it is col- 
lected by means of stamps. I think that the 
stamp-duties referred to in Schedule 
I mean some such duties as are imposed 
by the Indian Stamp Act, see section 3 
of that Act, and do not comprise Court-fee^ 
comprise in the Court -Fees Act, even 
although in a sense they are stamp-duties 
as bdng paid by stamps. As to 3 Ih) 
the limitations extend only to those Acts 
set out in the Schedule to the Pre- 
vious Sanction Rules, which does not, as 
already stated, contain ^the Court-Fees 
Act. For these reasons, in my opinion, 
the first point fails and Bengal Act IV 
of 1922 is not uUra vires of the local Legis- 
lature, as no previous sanction was ne- 
cessary. 

I now come to the second point. On be- 
half of the Administrator General it 
is contended that the Bengal 0 )urt-Fees 
(Amendment) Act, 1922, extends only 
to BengAi ^fie Bengal Legisla- 

tote caimot Impoeea m on 




in another Province. The real questio^ 
is whether the enhancement of the Court* 
fees payable on a grant of Administeation 
is a tax or merely a Court-fee. It is said 
that it is a tax or duty because this has 
t., be paid before the Court exercises any 
jurisdiction in the matter and because, 
under the provisions of section 19 H ^2) 
of the Court-Fees Act, notice of the appli- 
cation ha^ to be given by the High Court to 
the Revenue authority of the Province ah 1 
because of the provisions for valuation 
in section 19 A, E and F and the 
provisions for deducting debts in 19 
B. The Advocate-General, however, con- 
tends that it is i erely a Court-fee and 
that if a man chooses to take out Probate 
or Administration in Bengal he must 
submit to the laws of the local Legislature, 
and that if the imposition is viewed as a 
Court-fee and not as a duty or tax it is quite 
immaterial where the property is situate. 
I think that this contention is correct, 
the sum charged upon a grant of Probate 
or of Letters of Administration is not a 
tax or duty levied upon the property upon 
which the Probate or Administration ope- 
rates, and it is not charged thereon as is 
Estate Duty in England, but it i> merely a 
fee levied by the Court issuing the Probate 
or Letters of Administration for the 
work done in this connection. And I do 
not think that this is any less the case be- 
cause the fee is levied upon the value 
of the properly. 

In my opinion, therefore, the Court-fee 
was rightly levied at the enhanced rate 
on the value of all the assets, whether in 
this Province or outside. 

z.K. & N. H. Ordgr accordingly. 
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PATNA HiaH COURT. 

Civil, Revision Petition ^lo. 208 oe 1923. 

August 13, 1923. 

Present: — ^Mr. Justice Das and Mr. Justice 
■ MacphetvSon. 

The BENARES BANK, EIMIIED- 
Petitioner 
versus 

SURENDRA NARAIN vSlNOH and 
OTHERS — Opposite Party. 

Civil Procedure Code [Act V of igoS^, ss. i6, 
JO — Decree improperly passed — Proper remedy—^ 
Suit for decimation that decree not binding on plaint- 
iff, nature of — Cause of action — Juris^diction. 

Where a decree has been improperly passed, the 
proper and convenient course is for the party ag- 
grieved to go to the Court that granted the decree 
and get it set aside by that Court, [p. 470, col. 2.] 

Before a Court can entertain a suit for a declara- 
tion that a decree granted by another Court is 
not binding on the plaintiff it must be shown 
that there is a cause of action within the jurisdic- 
tion of the Court, [p. 470, col. i .) 

A mortgage decree in respect of properties 
situate wtthin the jurisdiction of the Patna Conrt 
was passed by the Court at Benares. The judg- 
ment-debtor instituted a suit in the Court of the 
Subordinate Judge of Patna for a declaration 
that the decree was inoperative against him : 

Held, (i) that the suit was not a suit for land 
and section 16 of the Civil Procedure Code did not 
apply; [p. 470 col. i.] 

(2) that the cause of action did not arise within 
the jurisdiction of the Patna Court; fp 470 col. 2.I 

(3) that the plaint should, therefore be returned 
for the purpose of being filed in the proper Court, 
[p. 470 col 2.] 

Ramsumran Prasad v. Gobind Das, 68 Ind. 
Cas. 700; 2 Pat. 125; (1922) Pat. 291; 4 U. P. E. 
R. (Pat.) 751 3 B. T. 704; (1922) A. I. R. (Pat.) 
615; I P. E. R. I, referred to. 

Re\ is ion rom a decision of Subordinate 
Ju^'ge, Third Court, Patna, dated the 
i6th May 1923. 

Mr. Sultan Ahmad, for the Petitioners. 

Messrs. Gangadhar Das and Ram Prasad, 
for the Opposite Party. 

JUDGMENT. 

DuSf J.^ — think this application 
must succeed. The petitionei Bank was 
the plaintiff ir a mortgage action at Be- 
nares. The suit was filed against the 
opposite party and various other persons 
whose names it is rimecessary te mention. 
The Benares Bank I/imited, obtained the 
usual mortgage decree on the 17th Decem- 
ber 1917. Ihe decree, as I have said, was 
against the opposite party and others by 
, loomptomise. 

The opposite party, sometime in 1922, 
Instituted a suit in the Third Court of the 


CASES. 

SINGH. 

Subordinate Jt'dge of Patna for a declara^ 
tion that the consent decree passed in 
Benares was wholly inoperative as against 
them. One of the questions whi<h the 
learned Subordinate Judge bad to ^ was. 
whether the Court at Patna had jurisdic* 
tion to entertain the suit. 

I am clearly of opinion that the suit 
is not a suit for land and that section 16 
of the Code has no application to the facts 
of the case. Mr. Gangadhar Das has in- 
sisted that the suit is for the determination 
of a right to or interest in immoveable 
property. His argument is based upon 
the view that it is impossible for him to 
succeed in the action unless he establishes 
his title to the properties which were 
mortgaged by defendants Nos. 5 and 
6 in favour of the Benares Bank, 
Eimited, and that, in so far as he 
is inviting tbe Conrt to adjuaicate 
the title of bis clients to the mortgaged 
properties which are situated within the 
jurisdiction of the Patna Court, be is in 
effect asking the Court to determine the 
right to or interest of the petitioners in 
immoveable property. In my opinion tie 
argument is unsustainable in point of law. 
The only question w ich the learned Sub- 
ordinate jue ge nas to decide is, whether 
the pi iiitffs are entitled to a decree 
declaring that the decree passed by the 
learned Subordinate Judge of Benares 
in 1917 is inoperative and void as against 
the plai tiffs in the present action. The 
plaintiffs in their action, no doi^bt, have 
asked the Court to adjudicate their title 
to the properties in dispute and also to 
hold that the defendants Nos. 5 and 6 
were not entitled to mortgage the proper- 
ties which belonged to them to tire Be- 
nares Bank, limited. But as the learned 
Chief Justice has pointed out in the case of 
Ramsumran Prasad v. Gobind Das (i), "'the 
Court is in all cases bound to adjudicate 
upon the matters in issue between the 
parties and it is unnecessary for the plaint- 
iff to pray that this should be done. Ihe 
real relief which the plaintiff seeks is the 
delivery of pobessioii of the property by 
dispossession of the defendant, and if he 

(i) 68 Ind. Caa. 700J 2 Pat. 1251 (iW) Pat- 
29ii 4 U. P. R. (Pftt.) 75; 3 P. b. t. 7041 (1922) 
A. I. R. (Tat.) 615; I P' b. R. l. 
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asks for a decree in those terms when he 
is not booiul first to ask for a declaration 
before such relief can be granted, I do not 
think that, merely becau se he asks the Court 
to adjudicate upon the matters in issue, 
the suit should be treated as a suit to 
obtain declaiatory decree with consequen- 
tial relief/’ 

The estion which the learned Chief 
Justice bad to decide in the case to 
which I have referred was a question of 
Court-fees payable on a certain plaint 
which had been hied by the plaintiff, but 
in my opinion we are entitled to refer to 
that decision in oraer to determine the 
question whether thc' suit should be regard- 
ed as a suit for land because in giving the 
appropriate relief to the plaintiffs the Court 
may have to determine some question as 
to the right to the property as between 
the plaintiffs and the /or wi? defendants. 
I do not say that the Court may necessari- 
ly; have to determine those points; but it 
may have to do so. In my opinion the suit 
which has been filed by the plaintiffs in 
this case cannot be regarded as a suit for 
land, having regard to the relief which 
they prayed in this action. 

The next question is, whether part of 
tie cause of action may be said to have 
arisen within the jurisdiction oi the Patim 
Court. If section 16 does not apply, the 
only other section to which we may refer 
is section 20 of the Code of Civil Procedure. 
That section i)rovidts as follows: — "Sub- 
ject to the limitations aforesaid, every sint 
shall be instituted ixi a Court within the 
local limits of whose jniisdiction, — 

"(a) the ddiendant, or each of the d<^fend- 
arta, where thei^ are more than one, at 
the time of the commencement of the 
stiit actually ana vohn tarily resides, or 
carries on business ct personally works 
for gain or, 

"(6) any of the defendants, where there 
,,aie more than one, at the time oi tie com- 
mencement of the suit, actually and vo- 
luntarily resides, or carries on business, 
or personally vsorks for gain, provided 
that in such case either the leave of the 
Court is give, or the defendants who 
do nut reside, or carry on busii ess, 
or personally work for gain, as aforesaid, 
acqtiiesce *in such institution; - or 


"(c) the cai?se of action whol y or in part 
arises." 

It is conceded t- at the terms of clauses 
(a) and (h) have not been complied with. 
The (mly other questio is, have the teffsns 
of clause (c) been complied with? That 
leads us to consi' er the meaning of the 
term "cause of action.” All that I need do 
is to refer to the decision of the late Chief 
Justice of the APahabad High Court in 
the case of Dan Dial v. Munna Lai (2). 
That was a case where a decree had been 
obtained by the respondents as against 
the appellant in Calcutta. The appellant 
instituted a su t in Mainpuri for a declaration 
that the decree passed by the Calcutta 
High Court had been obtained by fraud. 
No application for execution had been 
made as against the appellant and the 
Subordinate Judge held, and the High 
Co rt Confirmed the decision of the learn- 
ed Subordinate Judge, that the Mainpuri 
Court had no juris( iction ' hatever to 
entertain the suit. No doubt, if an appli- 
cation for execution had been presented 
as against tl e opposite party in Patna, 
that it sell would have given liseto acai^se 
of act on of which the respondents might 
have taken advantage; but it is conceded 
that the petitioner Bank has not present- 
ed any application for execution of the 
decree which it has obtained as against 
the opposite party and it does not seem 
to us right that this suit should have been 
instituted in the Patina Court, As was 
pointed out by th' late Chief Justice 
of the Allahabad High Court, where a 
decree has been improperly obtained the 
proper and most convenient course is for 
the party aggrieved to go to the Court 
that granted the decree and get it set 
as'de by that Court. Ido not for a mo- 
ment suggest that under no circomstances 
would another Court have jurisdiction 
to entertain a suit for a declaration that 
a decree granted by another Court is not 
binding upon it, but it must be. established 
that theie is cai^se of action within the 
junsdiction of the Court. In my opinion 


{2) 24 Jnd. Cas. 97^; 3^ A. 5)6.4; J. 

m- 



Vd. 751 INDIAN CJIS«S. 475: 

VARADARAJAN V. SRIlflVASA RAO; 


the learned Judge had no jurisdiction 
to entertain the suit. 

I must accordingly allow the appli- 
cation, set aside the order passed by the 
Court below and direct that the plaint 
be taken off the file and returned to the 
opposite party for the purpose of being 
filed in the proper Court. The petitioners 
are entitled to their costs thro gi out and 
we assess the costs in this Court at five 
gold mjhurs. 

Maopherson, J.— I agree, 

K. S. D. & N. H. 

Application allowed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 2050 of 1920. 

April 18, 1923. 

Present: — Sir Walter Schwabe, Kt., 
Chief Justice, and Mr. Justice Coleridge. 
VARABARAJAN (minor) by next friend 
S. RANGANATHA RAO— PeainTiFF^ 
Appeelant 
versus 

SRINIVAvSA RAO and others— 
Defendants— Respondents. 

Hindu Law— -Joint family — Insohomcy '^ of 
manager — Shares of other menders, whether vest 
.in Official Receiver, [p. 471, col. 2.] 

On the insolvency of the mana^ng member 
of a joint Hindu family, the Official Assignee 
succe^ to the undivided interest of the insolvent 
in the joint property and his rights as managing 
member so far as they can be exercised for bi.s 
own benefit, but he is not entitled to have vested 
in him the shares of the other members though 
he is entitled to deal with them as the insolvent 
iwould lawfully have done if there had been no 
insolvency, [p. 4^1, col. 2.] 

Official Assignee of Madras v. Ramachandra 
Aiyar, 68 Ind. Cas 898; 16 h, W. 559; (19*2) M. 
W. N. 6531 43 'h, J. 569; (1923) A. I. R (M) 

' 55; 46 M. 54, followed. 

Bihari Lai v. Sat Narain, 69 Ind. Cas. 486; 3 1 *. 
329; (1923) A. 1 . R. (L.) 1 (P. B.), referred to and 
not followed. 

• Second appeal against the decree of 
the Court of the Subordinate Judge, 
^ichinopoly, in Appeal Suit No. 2 of 1920, 
preferred against^ that of the Court of the 
Additional District Munsif, Rulitalai, in 
f]lriginal Suit No. 288 of 1916. 

Mr. or. Nara$imha Aiyangar, for the 

fippellRiit, 


Mr. C. V, Ananthakrhkm Aiyar, icyt the 
Respondents. 

JUDGMENT. 

Sohwabe, C. J,— This is a second appeal 
from the ju'^'gment of the Subordi- 
nate J dge, Irichinopoly, in a partition 
sut. The plaintiff was the son of the 
first defendant and th^ were puisne 
members of a joint Hindu family. At 
onetime before the suit tie first defend* 
ant became insolvent. The plaintiff Joined 
in the partition suit certain alienees of 
the joint family property allying that 
the consider at ion wassuc^ that the trans- 
actions were not binding on him. The 
case came up before the District Munsil 
and then on to the District Judge who re- 
manded the matter to the District Munsif 
again for finding on the question whe- 
ther the consideration for these assign- 
ments was of a nature to bind the son. 
The findings were given and the case 
came up again and was heard on the 
findings by the Subordinate Judge. 
The Subordinate Judge took no notice 
of the finding and did not enquire at all 
into any of the matters considered by 
the District Ju^c as relevant, but accept- 
ed the contention that, as the first d e- 
fendant had become an insolvent, the 
whole joint family property vested in 
the Official Receiver, and, therefore, the 
son had no c)aim to partit’on and could 
not ta e any steps to recover this alenat- 
ed property from the alienees. In my 
judgment, that is not the law. The 
matter has recently been before this 
Court in the Official Assignee of Madras 
V. Ramachandra Aiyar (i) when I expressed 
my views to be that, on the insolvency 
of the managing me ml ^r of a joint Hmou 
family, the Official Assignee succeeded to the 
undivided interest of the insolvent in the 
.joint property and his rights as manag- 
ing member so far as they can be zer- 
oised for his own benefit, but he is not 
* entitled to have vested in him the shares 
of the other members though he is entitled 
to deal with them as the insolvent would 
lawfully have done if there be no insol- 
vency. 

(x) 68 Ind. c«i. «08| 16 1 <. W. $S91 (ipat) M. W. 
N. $53* 43 M, E. J. 5691 (rt»S) A. I R, (M.) 5SI 46 

L..' 
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There has since been a decision of the 
Full Bench" in Lahore, Bihart^ Lai v. Sat 
Narain (2) in wLich the Court, though 
expressing preference for the view of this 
Court which was not before it, held it- 
self bound by authority to decide that 
the whjle joint family property vests 
in the Official Assignee. I think 
we must follow the decision of the Bench 
of this Court. It follows from that that 
the decision of the Subordinate Juoge 
in this case is wr^ngaini the matter must 
be remanded to the Subordinate Judge, 
Trichinopoly, tj be heard from the stae^e 
at which it had arrived on return of the 
findings called for by the District Judge. 
It seems to me necessary that the Offi- 
cial Receiver of the second defendant 
should be a party. The point was raised 
early in the case, and notice must be 
given fo him so tlat lie may come before 
the Court, if so advised. 

The p aintiff is entitled to his costs 0 
this appeal. 

Oolendge, J. — I concur. 

V. N. V. Order accordingly. 

(2) 69 Ind. Cas. 486; 3 L. 329; (1923) A. I. R. 
(L) 1 (P. B.). 


ALLAHABAD HIGH COURT. 

Second Civii, Appeal JNo. 1451 op 1920. 

May 9, 1922. 

Present .‘-—''M.x . Justice Lindsay and 
Mr. Justice Kanhaiya Lai. 

RAM SARUP— Plaintifp^-Appellant 
versus 

|RAM LAL AND oTHEfes— D ependants— 
Respondents. 

Transfer of Property Act (J Pa/ 1882), ss. 77, 
loi-^Mortgage — Prior and subsequent mortgagee 
— Prior mortgagee acquiring rights of mortgagor, 
staius of. 

The shield of a subsequent mortgagee, who ac- 
auires the rights of a prior mortgagee, is essentially 
different in character from the shield of a mort- 
gagee who acquires the rights of the mortgagor. 
The former can protect himself so long as the rights 
under the earlier mortgage subsist. In the case 
of the latter, his rights as a mortgagee merge 
in those of a mortgagor or remain in suspense;, 
as ifr were, till #hey* are needed for purposes of 
defenise, So Iqng as he retains the rights of th® 
mortg^ot, he is not affected by any question 


of limit ation^ for ht cannot b required to cue fo^ 
the recovery of the money due on his mortgage 
from his own property. fP- 474» col.i] 

Gokaldas GopMas v. PuranmaX Premsukhdas, 
10 C. 1035 at p. 1046; II I. A. 126; 8 Ind;. Jur* 
396; 4 Sar. P. C. J. 543; 5 Ind. Dec. (N. s.') 692 
(P. C.), relied on. 

Athan Kuiti v. Matavil Illoth Sutarfanam, 37 
Ind. Cas. 756; (1917) M. W. N. 9; 5 L. W. 4611 32 
M. L. J. 317. distinguished. 

Second appeal from a decree of the Sub- 
ordinate Judge, Meerut, dated the 9th 
of September 1920, modifying that of 
the Munsif, Meerut, dated the 29th of 
April 1920. 

Dr. Surendra Nath Sen and Munshi 
Kailas Chandra Mital, for the Appellant. 

Babu Harendra Krishna Mukerji, for the 
Respondents. 

JUDGMENT. — These appeals arsise out 
of two suits brought by a subsequent 
mortgagee for the recovery of the money 
due on two simple mortgages The claims 
were resisted by a person who had pur- 
chased the mortgaged property in execution 
of a simple money-decree due by the mort- 
gagor. That person also held certain prior 
mortgagees on the same property. He 
asserted that the plaintiff was not entitled 
to sue for the recovery of the money due 
on the subsequent incumbrance until he 
had paid the money due on the prior mort- 
gages. The First Court decreed the claim 
without requiring the plaintiff to pay the 
money due on the prior mortgages. The 
view taken by it was, that the prior mort- 
gages had ceased to subsist and that the 
defendant could not set up those mortgages 
as a shield against the claim brought by 
the subsequent mortgagee. The lower .Ap- 
pellate Court, however, held otherwise and 
granted a decree to the plaintiff subject 
to his redeeming the prior mortgages set 
up by the defendant-respondent. 

It is urged on behalf of the plaintiff- 
appellant that the prior mortgages had 
ceased to be subsisting, becauee no st^ 
had been taken to enforce them within 
the period allowed by law. The mort- 
gagee, however, had purchased the mort- 
gaged property in execution of a simple 
money -decree due by the mortgagor, and 
it was’ not open to him to sue for the recovery 
of the money due on his prior mortgagees 
after the rights of the mortgagor had merg, 
ed in him. Section Joi^of the Transfer ol 
property Act lays down that jfhxtt tte 
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owner of a charge or other incumbrance 

on immoveable property is or becomes 
absolrtely entitled to that pioperty, the 
charge or incumbrance shall be extinguish- 
ed unless he declares by express words 
or necessrary implication that it stall 
continue to subsist, oi such continuance 
would be for his benefit. 

The ordinary rule, as laid down by their 
Lordships of the Piivy Council in Gokaldas 
Gopaldas v. Puranmal Premsukhdas (i), 
is that, if a man is entitled to act in either 
uf two ways, he shall be assumed to have 
acted according to his interest, and the 
presumption, therefore, is that the mort- 
gagee intended to keep his prior incum- 
brances subsisting, in order that he might 
be able to use them to protect himself against 
any subsequent incumbrancer. That being 
so, the defendant respondent could set up 
these prior mortgages as a shield against 
the claims brought by the subsequent 
mortgagee. 

The learned Counsel for the plaintiff- 
appellant contends that no such shield 
is available to a person who has purchased 
the mortgaged property otherwise than m 
execution of a decree on the prior mort- 
gage; but he has not been able to cite 
authority in support of that proposition. 
He relies on the decision ii: Athan KuUi 
v. Maiavil Illoth Sutarjanam (2), but 
that was a case in which a suit was 
brought to redeem a usufructuary 
mortgage against a person who also held 
a simple mortgage of a subsequent date 
on the same property. The latter was 
barred by time. There were certain condi- 
tions in the simple mortgage which imposed 
fetters on the right of the mortgagor to 
redeem the former, and all that was laid 
down in that case was that the plaintiff 
was entitled to redeem the usufructuary 
mortgage irrespective of those fetters, and 
that, as the liability of the mortgagor under 
the simple mortgage was quite independent 
of his liability under the usufructuary 
mortgage, the simple mortgage could not, 
in any case, be set up as a shield against 
the claim of the mortgagor [to redeem the 

(1) 10 C. 1035 at p. 1046; II I. A. 126; 8 Ind. 
jMr. 396J 4 Sar P. C. J, 543; 5 Ind. Dec. (N. s.) 
092 (P. C.). 

(2) 37 Ind. Cy. 7561 (1917) M. W. N. 9; 5 
W. 461* 32 M. L. J, 317, 


usufructuary mortgage. There was no cove* 
nant therein for tacking or consolidation 
and no shield was available. He has also 
relied on the decision in Mutiullah Khan 
V. Ba'^wari Lai (3), but that wa • tiot a case 
in which the mortgagee had purchased 
the equity of redemption in the mortgaged 
property. There was a certain person who 
had mortagaged the property in succession 
with two different persons and subsequently 
sold it to a third party. The third party 
made a mortgage in favour of a person 
who, thereafter, redeemed the &st mo t- 
gage out of the money left with him for the 
purpose by his mortgagor . He su bsequ ently 
filed a suit foi the recovery of the money 
due on his mortgage and obtained a decree 
in satisfaction wheieof the rights of the 
mortgagor were sold by ai ction and pur 
cha.sed by a person against whom an attempt 
was afterwards made by the intermediate 
mortgagee to enforce his mortgage. One 
of the defences taken by the auct’ on-pur- 
chaser was that the mortgagee, in satisfac- 
tion of whose decree he had purchased, 
had acquired the rights of the prior mort- 
gagee by payment of his money, and it 
was held by this Court that he was entitled 
to use that mortgage as a shield against 
the claim of the intermediate mortgagee 
if the right to enforce that mortgage was 
subsisting. 

There is, however, a considerable differ- 
ence between cases where a subsequent 
mortgagee has acquired the rights of a 
prior mortgagee by payment of the money 
due to him under section 74 of the Tiansfer 
of Property Act and cases where the rights 
of the mortgagors have merged in the 
mortgagee within the meaning of section 
1 01 of the Transfer of Pioperty Act. 
There is no question of merger in the former 
as there is in the latter. Under the latter 
section, if at any time the purchaser is sought 
to be deprived of the mortgaged property, 
it is open to him to set up his original 
rights as a prior mortgagee as a sMdd 
against any rights which might be claimed 
under a subsequent incumbrance. Hav- 
ing purchased the mortgaged property, 
he can redeem any subsequent incumbrance 
but he is under no obligation to do sow 
He can retain possession of the mortgaged 

(3) 5 Indi Cas. 32 4. 13$! 7 A; U J. it^ 
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property until an attempt is made by a 
puisne mortgagee to oust him by redemp- 
tion or sale. 

The shield of a subsequent mortgagee, 
who acquires the rights of a prior mort- 
gagee, is essentially different in character 
from the shield of a mortgagee who acquires 
the rights of the mortgagor. The former 
can protect himself so long as the rights 
under the earlier mortgage subsist. In the 
case of the latter, his rights as a morgtgagee 
merge in those of the mortgagor or remain 
in suspense, as it were, till they are needed 
for purposes of defence. So long as he 
retains the rights of the mortgagor, he is 
not affected by any question of limitation, 
for, as pointed out in Laxman Ganesh \ 
Mathurahai (4), he cannot be required to 
sue for the recovery of the money due 
on his mortgage from his own property. 
Indeed, being both the mortgagee and the 
mortgagor, he cannot have any cause of 
action against himself. 

It makes no difference how the rights of 
the mortgagor are acquired by the mort- 
gagee. In Baldeo Bars' ad v. Uman Shankar 
(5), a mortgagee, who had, in the exercise 
of a right of pre-emption, purchased the 
property mortgaged to him, was held to have 
,a right to be re-paid the money due in res- 
pect of his mortgage before a subsequent 
mortgagee could bring such property to 
sale in execution of a decree on a mortgage 
held by the latter. 

The other pleas taken in the niemo- 
randa of J-ppeals have not been pfessed. 
A question was raised as to the right of the 
defendant-respondent to claim interest 
beyond the -date on which he got posses- 
sion of the mortgaged property, but the 
flower Appellate Court has not awarded 
interest beyond the date on which posses- 
sion was so obtained by the defen dan t- 
.Tespondent, The appeals, therefore, fail 
and we dismiss them with costs. 

w. c. A. Appeals dismissed, 

<4) 23 Ind. Casi i2i\ 38 B; 369 at p. 372; i6 
L. R. 26,^ 

is) 4 Ind. Cas- 810; 32 A. i 6 A. I,. J. 987. 


CALCUTTA HIGH OOUBT. 

AppeaI/ prom Appeeeate Decree No. 598 

OF 1920. 

February 21, 1923. 

Present ; — Mr. Justice C. C. Ghose and Mr. 

Justice Pan ton. 

KARALI CHARAN PAL and others 

Dependants Nos. i & 4-~APPEI,lA^TS 

versus 

ASHUTOSH NANDI— PLAINTIFF 
—RESPONDENT. 

Hindu Law — Inheritance — Exclusion^ — jB«f- 

den of proof — Leprosy. 

The presumption of Hindu Law is against dis- 
qualification of an heir and the burden of proof 
of disqualification lies on a person who seeks to 
exclude another who would be an heir, should no 
cause of exclusion be established, [p. 47^, col. l.j 

Where it is contended that a person is excluded 
from inheritance by reason of disease, the 
strictest proof of the disease as will disqualify 
him at the time the succession opens will be 
required, [p. 476, col. i.] 

Under the Hindu Law leprosy, to be a ground 
of exclusion from inheritance, must be of the 
sanious or ulcerous and not of the anaesthetic 
type. [p. 476, col. I.] 

Janardhan Pandurang v. Gopal Pandurang , 

5 B. H. C. R. (A. C. J.) 145, Ananiav. Ramabai, i 
B. 554; I Ind. Dec. (N. s.) 367, Rangayya Cheiti 
V. Thanikachala Mudali, 19 M. 74s 6 Ind. Dec. 
(n. S.) 757, Helan Dasi v. Durga Das Mundah 
4 C. L. J. 323, BhagaJban Ramanuj Das v. Ram 
Praparna Ramanuj Das, 22 C. 843; 22 I. A. 94; 

6 Sar. P. C. J. 536; 11 Ind Dec. (N. S.) 558 (P. C.) 
And. Kayarohana Pathan v. Subbaraya Thevan, 19 
Ind. Cas. 690; 38 M. 250; 13 M. L. T. 460; (1913 
M. W. N. 642; 25 M. L. J. 251, relied on.^ 

Appeal .gainst a decree of the District 
Judge, Bankura, dated the 8th December 
1919, . ffirm;n^ t) at of tl c Suburdiiiate 
Ju*geof that District, dated ti e 31st July 
1918. 

Dr. Dwarkanath Mitter (with him Babu 
M anindranxth Ban rji), for tJ.^^ Al l elid^ts. 

Babu Heramha Chandra Guha, for the 
Respondents. 

JUDGMENT.— The facts which have 
given rise to this appeal have bqen 
set out at length in the judgments of the 
Courts below, and it is, therefore, unceces 
sary for us tj repeat them here. The 
plaintiff prayed for dtclaration of 
title to and separate possession -)f the lands 
in schedule 2, for declatatioo' ^ of title to 
one-fourth share of the lands in schedule i 
and for recovery of that share on partition, 
and for declaration of title to onerfourth 
share of the lands in schedules 6 and 7 
end for recovery of johlt possession of the 
samt ana foi other xelirfs^ihentioftea in the 
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plaint. The defendant No. i contended 
that the plaintiff being a leper did not 
inherit the properties left by his maternal 
grandfather, o. e Jagannath, and that, 
in any <^vent, the plaintiff *s claim was bar- 
red by limitation. The defendants Nos. 2 
and 3 pleaded that the plaintiff had no 
cause of action as against them. The 
defendant No. 4 supported the defendant 
No. I. The Court of first instance found 
that the plaintiff was not disqualified 
to inherit the properties which belonged 
to Jagannath on account of his leprosy 
and that the suit was not barred by limi- 
tation. The lower Appellate Court on 
appeal found, according to the medicel 
evidence which had been adduced in the 
case, that the plaintiff had anaesthetic 
leprosy of the mildest kind and that it 
was not of a bad type and was not ulcerous 
and accordingly held that at the time 
when the succession opened, he had no 
leprosy of such a kind as could disqualify 
him from inheriting the properties which 
belonged to his maternal grandfather. 
On the question of limitation, the 1 )wer 
Appellate C'‘urt fimnd that, inasmuch 
as Jagannath*s widow, Sreemati Bh-gbati, 
was in possession of the joint proi erties 
till 1321 B. when she died, time began 
to run as against the plaintiff only from 
the death of Bhagbati when the succes- 
sion opened, and, therefore, the plaintiff's 
suit was n^t barred by limitation. The 
lower Appellate Court accordingly affirm- 
ed the decree of the First Court. Against 
this judgment and decree of the lower 
Appellate Court the present apppeal 
has been preferred by the defendants 
Nos. X and 4 and on their >-ehalf it has 
been contended before us that, on the 
findings of the two Courts below, it should 
have been held that the plaintiff was 
excluded from inheritance, and, secondly, 
that^ it had not been shown what the 
condition of the plaintiff was at the time 
when the succession opened. 

NoWi Under the Hindu l^aw, the grounds 
of exclusion from inheritance fall under the 
foilwing six heads: (i) physical and mental 
defects, (U) incurable or agonizing diseases, 
(Ui) d^radation from caste by reason 
of crime or otherwise, (iv) vicious, criminal 
or irreligious conduct, (») becoming mis- 
ihikairuhm0h0Hi^TPtlmlf^ 


prasthasrami (hermit) or sanyasi (ascetic.) 
Tnc 1 hysical and mental defects expressly 
mentioned in the text are impotence, 
dumbness, deafness, lunacy, lameness, blind- 
ness and idiocy. Manu has a further 
vague ground of exclusion nirindriyatwa, 
i.e., absence of limb or sense which mcludes 
according to Saraswati Vilasa females as 
a class. Among the diseases, lunacy has 
already been referred to. Other deceases 
expressly mentioned are leprosy (Vishnu) 
and elephantiasis (Devala). Yainavr>Ikya 
has a general ground ^ acjikitsya toga 
(incurable disease) of which consumption 
is given as an illustration by the Mitak- 
shara, and Narada has a similar general 
gr<mnd dmghteeraroga obstinate or agoniz- 
ing disease. There is seme difference 
of opinion as to some of these defects, 
whether they Should ^ be congenital. 
Sir Thomas Strange distinguishes between 
infirmities, such as blindness, deafn^iss, 
dumbness, etc., which to disqualify must 
be coeval with birth, and disqualifying 
diseases such as leprosy, etc., which the 
Hindu religion regards as yisi ations not 
only for sins committed in a preced- 
ing state, but also for sins committed 
in this life; and, therefore, such visitations 
are not necessarily congenital in order 
to disqualify. 

Of the smriti writers, the only one who 
expressly excludes a leper Is Devala, 
whose text runs as follows: When 
the father is dead, an^ impotent man, a 
leper, a madman, an idiot, a blind man, 
an outcaste, the offspring of an oficaste, 
and person wearing the token (of re- 
ligious mendicity) are not competent to 
share the heritage.*' Manu excludes one 
who is p nirindriya, that is, devoid 
of an orgar, after expressly me tinning 
eunuchs and outcastes, one born blind or 
deaf, an insane, an idiot and dumb man, 
but a leper is not referred to by him. See 
Buhler, Ch. IX, $loka 201. Apostamba 
and Vasistha do not exclude him. Narada 
excludes persons afflicted with a 

chronic or acute disease (see Sacred Books of 
the Bast, Volume 33, page 194), ^r, 
a> otherwise trai . slated, an acute or agoniz- 
ing distemper. Atrophy or pulmonary 
consumption is instanced as a chronic, 
and leprosy as an acute, disease in the Rat- 
nakara; Yajnavalkya and Vtonu sxclnde 
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perso ns sufiEeti g from ati incurable dis- 
ease. So far as leprosy is concerned, 
the later Hindu Law books generally lay 
down that to be a ground of exclusion 
it must be of the sanious or ulcerous 
and not of the anaesthetic type: see/awaf- 
dhan Pandurang v. Gopal Pandurangii), 
Ananta v. Ramahai '2), Rangayya Chetti 
V. Thamkachalla Mudali '3), Helan Dasi 
V. Durga Das Mundal 4 ), Bhagaban Rama- 
nuj Das v. Ram Praparna Ramanuj Das 
f5), and Kayawhana Pathan v. Sahbaraya 
Thevan f 6 ). 

The presumption of Hindu Law is against 
disqualification <^nd the burden of proof 
of disqualificatijn lies on a person who 
se^s to exclude another who would be 
an heir, should no cause of exclusion be 
established. It is also settled that where 
it is conten'Ud that a person is excluded 
from inheritance by reason of disepse, 
the ^ictest proof of the disease as will 
disqualify him at the time the succes- 
sion opened will be required. On the 
findings arrived at by the two Courts 
below and on the authorities referred 
to, with which we are in a^eement, 
we must hold that the plaintiff was 
not disqualified from inheriting the 
properties which belonged to his grand- 
father after the death of Sreemati Bh?- 
gabati Dasi. In this view of the matter 
the two contentions advanced on behalf 
of the appellants fail, and this appeal 
must be dismissed with costs. 

z. K, Appeal dismissed, 

(1) 5 B. H.*C..R. (A. C. J.) 145. 

(2) I B. 554; I Ind. Dec. (a, $.) 367. 

(3) 19 M. 74: *6 Ind. Dec. (n. s.) 757. 

(4) 4 C. Iv. J. 323- 

(5) 22 C. 843; 22 I. A. 94; 6 Sar. P. C. J. 536; 

II Ind. Dec. (N. S.) 558 (P- C.). 

(6) 19 Ind. Cas. 690; 38 M. 250; 13 M. L. T. 46 oj 
I 913) M. W. N. 642; 25 M, L. J. 251. 


GASES, [1923 

MADRAS HIGH COURT, 

Civil/ AppeaIv No, 213 OP 1920. 

he’Tvu r 28, 1923, 

Present:— Mx , PhilHi s r.nd^ 

Mr. J {-tice Devndoss. 

KENATH PUTHEN VEETIL KOPPAvSSA 
MENON KENATH ACHAN AVKRGAL 

— P Iv AINTIFP — ApPEI/I/ANT 

versus 

KARUMATHIL KALLIANI AMMA and 
OTHERS — Defendants No?, i to 9— 
Respondents. 

Malabar Law — Tarwad — Kamavan — Renewal of 
)s.Q.noraL before date of expiry — dispute as 
to validity of prior renewal — Compromise, whether 
binding on Tarwad — Powers of Karnavan — Costs 
when payable by successful party. 

The karnavan of a Malabar tarwad executed 
a kanom demise for consideration in renewal 
of an existing tenure, before the date of its expiry 
in settlement of a bona fide dispute with the kanom* 
dar relating to the validity and binding cha- 
racter of a still earlier renewal by which the exist- 
ing tenure was created by a prior karnavan. 
In a suit by the senior anandravan of the tar- 
wad to set aside the demise as not binding on the 
tarwad ■, 

Held, that the kanom having been executed 
in settlement of a bona fide dispute between the 
parties and for the benefit of the estate so as to 
avoid litigation was valid and binding on the 
members of the tarwad and it was immaterial 
that the sum received by the karnavan was 
spent for the benefit of the estate or misappro- 
priated by him for his own purposes, provided 
there was no collusion between him and the 
defendant, [p. 479, col. i.J 

Ramsumran Prasad v. Shy am Kumari, 69 Ind. 
Cas. 71; 49 I. A. 344; 31 M. L. T. 200; 3 P. L. T. 
749; (1922) A. I. R. (P. C.) 356; I Pat. 741; 16 L. 
W. 956; 21 A. Iv. J. 18; 9 O. & A. L. R. (P. C.) 
175; 27 C. W. N. 269; 37 C. L J. 356; 44 H. L. J. 
751; 25 Bom. L. R. 634 (P, C.), followed. 

If a person compromising with a karnavan is 
satisfied that the compromise is a bona fide one 
and that, in the ordinary course, a benefit will accrue 
to the estate, it is not necessa^ for him to prove 
that it actually did so as against the allegation 
that the benefit which should have accured was 
fraudulently misappropriated by the karnavan 
unless the person compromising is a party to 
the fraud and acts in collusion with the karnavan, 
fR* 479. cols. I & 2.] 

A renewal of a kanom by the kmnavan of a 
Malabar tarwad before the expiry of its period 
when such renewal is to take effect from the date 
of its expiry is not valid unless it is shown to be 
for necessity, for it is impossible to predicate some 
years in advance what the state of affairs will be 
when the original kanom expires and what in- 
cidents should be inmosed, in order to make the 
demise beneficial. Where, however, the karnavan 
obtains the consentj'of tke hanomdar to a pre. 
ymtiie tanewal to take at once, it does 
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necessarily follow that it is an act of bad 
management even if necessity be not proved, 
fot the karnavan has full powers of management 
and is in a position to decide whether the trans- 
action is a prudent one or not. [p. 477, col, i ; p. 
478, col. I.] 

Vatavatta Ramtm Nair v. Kenath Puthen Vittal 
Kuppassan Menon, 51 Ind. Cas. 74 o; 36 M. I4. J. 
630, referred to. 

The position of the karnavan of a ta/rwad is 
higher than that of a Hindu widow and he has 
in some respects greater powers than a manager 
of a joint Hindu family. He has full power of 
management of the family property and is 
entitled to make alienations by way of kanoms 
of the tarwad property without necessity, [p. 
478, col. I,] 

Ponambilath Parapravan Kunhamod Hajee v. 
Ponambilath Parapravan Kuttiath Hajee, 3 M. 
169; I Ind. Dec. (n. s.) 675, relied on. 

A successful party should not be made to pay 
the loser's costs save in exceptional cases, such as, 
when his false contentions have been the cause of 
unduly swelling his opponent’s costs, [p.479, col. 2], 

Appeal the decree of the Court 

of the Subordinate Judge, South Malabar 
at Palghat, in Original Suit No. 47 of 1917. 

Messrs. A. S. Venku Ayyar, T. R. 
Ram whan dr a A yy ay and P. Govinda Menon, 
for t ie Ap,:.cHant. 

The Advocate-General and Mr, P. S. Nara- 
yanaswami Ayyar, for the Respondents. 

JUDGMENT. 

Phillips, J.—The facts of this case 
are as follow: A previous karnavan of the 
plaintifE's tafwad granted a kanom of 
Rs. 12,000 and odd to one Thappan Nair 
on t^te nth of May 1896 and subsequently 
on the 30th of June 1902 executed a pur- 
amkanom leed for Rs. 1,350 , under which 
the original term of u years granted in 
1896 was extended for another 12 years 
from 1908. Thappan Nair was, according- 
ly, entitled to hold the property unth 1920. 
Subsequently Thappan Nair transferred 
Rs. 6,000 of the to defendants Nos. 

1 to 3, the first defendant being the wife 
of Raman Nair and the daughter of Thappan 
N-ir. The remainder oithQ kanom passed 
to Raman Nair, the husband of the first de- 
fendant. In 1914 the loth defendant, 
who had then become the karnavan, exe- 
cuted two demises one in favour of Raman 
Nair and one in favour of defendants Nos. 
t to 3. These demises renewed the 
existing tenure for a period of 12 years 
from &eir date, namdy, until 1926. The 
plaiatif, the senior anandtavan of the tar^ 
t»ad, has now brought suits to set aside 
these dembes as not being blading on the 
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tarwad. The case against Rrman Nair 
has already been disposed of and we are 
now only concerned with the demise in 
favour of defend^^nts Nos. i to 3. In 
the lower Court the plaintiff’s suit has 
been dismissed and he appeals.^ 

It has been consistently held in this Court 
that renewal of a kanom by a karnavan 
before the expiry of its period, when such 
renewal is to take effect from the date of 
expiry, is not valid, unless it is shown 
to be for necessity, and it is the appellant^ 
Contention that the plaint demise, is, in 
effect, a renewal of the puramkadam deed 
granted in 1914 f)r a period of six years 
from 1920, and that, ther^ore, unless the 
necessity for the transaction is proved, 
it is not valid and binding on the iaruad. 
The case is not, however, quite sa clear 
as that; for in all cases of renewal a fee is 
payaole by the tenant to the tarwad vary- 
ing in amount according to circumstances. 
Ordinarily, therefore, the renewal fee is 
payable every 12 years and in this case 
the tarwad would not have been entitled 
to a renewal fee until 1920, whereas a fee 
of Rs. 50c for this document was received 
by the karnavan in 1914, although the 
prior demise, for which also a fee had 
been paid did not expire until 1920. The 
practical effect of the demise, therefore, is 
that the tenant has a right to hold the prop- 
erty for an additioaal six years but has, in 
f..ct, paid a renewal fee for 12 years. The 
iarwad loses the right to redeem for a 
period of six years but gains, what is, in 
effect, the renewal fee payable for six years. 

The demise has been justified by the 
defendants on three grounds: (i) that it 
was executed for necessity; (2) that, 
as the puramkadam deed was an invalid 
deed and it was a renewal before the date 
of the expiry of the kanom, the kanom was 
the only valid demise in existence in 191^, 
and (3) that the demise was executed in 
settlement of a bona fide dispute between 
the parties. I do not think it necessary 
to discuss the first two gtDUnds in this 
judgment, for I am satisfied that 
on the third ground the defendant must 
succeei. Defendants Nos. i to 3 weie 
holding the property unc^er the patamak- 
dam demise of 1902 , but the succeeding 
hafnavam, the present xoth defendant, 
sent a notice in zp 4 detnanding suixendes 
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on the payment of the k%nom amou .t 
and val le of improvements. A reply was 
sent by the iir^t defendant’s husband, 
a High Court Vakil of some standing, 
to the effect that the kjnofft of 1896 
had been renewed by the puramkadnm 
deed of 1902 an that the loth defendant 
h \ i no right to evict until the expiry of 
the term under the litter. In the first 
place, it is contended for the appellant 
that there was no real dispute between 
the parties and that, therefore, this demise 
cannot be treated as in the nature of a 
compromise and, consequently, that, if 
there was a dispute, the compromise not 
being entered into for the benefit of the 
taV'Vad is invalid. A large number of cases 
have been cited as to the circumstances 
in which a compromise entered into by 
disqualified owner should be recognised 
as binding on the estate, but most of these 
refer to the case of compromises entered 
into by widows. A karnavan*s position is, 
however, somewhat higher than that of a 
Hindu widow and, in fact, a karnamn of a 
Malabar iam-ad has, in s j me respects, greater 
powers than a manager of a joint Hindu fami- 
ly, as pointed out in Pommhilaih Parapravan 
Kunhamod Hajee v. Pon mUlath Parapra- 
van Kuttiath Hajee ii) . He has full powers 
of man .gemeat of the family property 
and is even allowed to give k%noms of the 
tarWad property witho t necessity, 
although a ^nvm amounts to an aliena- 
tion of immoveable property. This 
pdWer is, therefore, one which is not 
possessed either by a widow or by ? mana- 
ger of a Hindu family except in cases of 
necessity. Tne chief reason for holding that 
necessity must be proved in order to vali- 
date a renewal executed before the _ ex- 
piry of the subsisting kanom is, that it is 
impossible to predicate sofne years in 
ad'^^nce what the state of affairs will 
be when the original kanom expires, 
and what incidents should be imposed ii 
ord^ to make the demise benefic’al. 
In' this case, however, the plaint demise 
is to take effect at once and, therefore; 
the above consideration does not come 
intb play. If, therefore, a luPnavan can 
obtitt' the consent of a hurnomd^r to 
a prettieture renewal* to take effect from 
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that date, in my opinion, it does not ne- 
cessarily follow that it is an act of bad 
management even if necessity be Uot 
proved, for the has full powers of 

management and is in a position to decide 
whether the transaction is a prudent one 
or not. A somewhat different view has been 
taken in Vatavatla Raman Nair v. Kenath 
Puthen Vittal Kuppassan Menon (2) but in 
the present case I think the validity of the 
demise can be supported on other grounds, 
without deciding this question here. 1 
think that, even if we take it that the 
karnavan*s powers in this instance are not 
higher than those of a Hindu widow the 
transaction can be justified on the 
ground that it was entered into bona fide 
for the benefit of the tar wad [vi'ie 
Ramsumran Prasad v. Shy am Kumari (3). 
The putamkadcim demise of 1902 was 
outstanding and, as it had been granted 
before the expiry of the prior demise, it 
would be invalid unless it were granted for 
necessity . 

It was, of course, alleged that it was 
granted for necessity, but that was a fact 
which the defendants would have to prove. 
On the other hand, if they did prove it, 
the defendants would be entitled to hold 
without payment of any further renewal 
fee till 1920. By compromising the claim, 
therefore, the loth defendant, allowed the 
defendants to remain in possession for a 
further period of 12 years on payment of 
a renewal fee which would not become due 
until six years later. There is evidence 
that there were other disputes also. The 
first defendant’s husband who, as I said 
before, is a High Court Vakil of some 
standing, says, “The 2nd defendant 
repudiated the demise under Exhibit XXI 
and threatened to recover the property on 
the strength of^ Exhibit XX. Therefore; 

I consented to give up the unexpired period 
secured by Exhibit XXI and to accept a 
fresh dfetnise from him.” “..I was induced 
by my friends Mr. P. Kannan Nair and Mr i 
M. Narayana Menon to g've up my term 
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and take a renewal/* These two friends 
are a High Court Vakil and a First Grade 
Pleader respectively, the former being 
the Vakil for Rama 4 Nair, the first defend- 
aat's husband, and the latter the loth 
defendant's Vakil. They were both examined 
and they both said tJiat there was a dis- 
pute about this demise and als' disputes 
with regard to their properly and that, 
in settlement of these disputes, the plaint 
demise as well as the demise in favour of 
Raman Nair, was -.xecuted. 

Tne next question is, whether that com- 
promise was entered into for the benefit 
of the estate, the allegation being that the 
k%rnavan entered into the compromise in 
order to secure the renewal fee for his own 
purposes, and that, as there was no present 
necessity for the money, it was an improvi- 
dent action, that it alienated the property 
for an additional six years. No doubt, it 
is t chnically an alienation, but, if the 
circ imstances of the case are thoroughly 
examined, it is only an alienation in 
the technical sense. The property was 
outstanding on mortgage for nearly 
Rs. 14,000, which apparently the ki^'uavan 
was not in a position to pay, and the only 
effect of the renewal was to put it out of 
the power of the rd to redeem the 

property for a further period of six 
years and it was very unlikely that they 
would be in a position to redeem at an 
e.irlier date, nor is it apparent that an earlier 
redemption would be beneficial to the 
iafwad. No additional money was bor- 
rowed and, consequently, no fresh 
burden imposed on the iarwad, but, on 
the contrary, a sum of money was received 
for the benefit of^ the tarxai. Taking 
this circumstance into consideration and 
the fact that litigation was avoided by 
the compromise, it appears to me that the 
transaction was certainly e. tiered into 
hdnsL fide and for the benefit of the estate, 
lam not prepared to accept the contention 
that it is necessary for a contracting party 
to prove that the estate did, in fact, actual- 
ly benefit and, therefore, the suggestion 
that the money paid to the karmvm 
was approprinted by him for his own pur- 
poses and that the estate did not benefit 
at 'all need not be t^ken into consideration. 
If the' conttacting party is satisfied that the 
compromise is a hona fide one and that^ 
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in the ordinary course, a benefit will accrue' 
to the estate, it is not necessary for him 
to prove that it actually did so as against 
the allegation that the benefit which should 
have accrued was fraudulently misappro- 
priated by the kamavan. A contracting 
party cannot presume that there 
be a fraudulent misappropriation andi 
^less he is a party to that fraud and acts 
in collusion with the karnavan^ he is en^ 
titled to protection. Whether, therefore, 
the loth defendant did or did not spend 
the money received by him f6r the benefit 
of ’his tarwdd is in this case immaterial', 
as it is not alleged that there was any 
collusion between defendants Nos. i to 
and the loth defendant in this respect. 
The money was paid to the katmvan for the 
benefit of the/ and, consequently, the 
transaction was one beneficial to the tar- 
although, subsequently, that bene- 
fit was misappropriated by the karnavan. 

On these grounds I think that the Sub- 
ordinate J udge*s decision is correct 
and dismiss this appeal with costs. 

Bevadoss, J. — I agree. 

^ As regards the memorandum of objec- 
tions we do not think that a successful party 
should be made to bear th^i loser’s' co^ts, 
savi^ in exceptional cases, such as when hii 
false contentions have been the cause of 
unduly swelling his opponent’s costs. That 
is not the case here. We accordingly direct,' 
in modification of the Subordinate Jud^ 4 ’s 
order, that each party do bear his own 
costs in the lower Court and also of the 
memorandum of objections. 

A ppeal dismissed, 

V. N. V. 
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August 31, 1923. 
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JEHANGIK AND ANOTHER-^ I^IAINTIFFS-— 
Respondents.. 



INDIAN CASES; 


|i9«*3 


BABO V. JEHANGIR. 

*— Two appeals-— One appeal dismissed as time- 
barred — Decision, whether res judicata qua other 
appeal — Rejusal of Appellate Court to entertain 
ather appeal — Miscarriage of justice — Irregularity , 
••^Revision, 

The right of a party to appeal in one out of two 
cases simultaneously decided must he recognised 
especially where it does not involve the setting 
aside of any decree held by the opposite party 
which has become final by reason of non-appeal, 
tp. 484, col. I.] 

A porprietor left a Will bequeathing the whole 
of his property to his two daughters. On the 
strength of this Will the daughters alienated some 
land to one person and a house to another. The 
brother of the deceased proprietor brought 
two suits for possession alleging that the testator 
had no power to make a Will and that no title 
was conferred by it on the alienors. The issue in 
both the suits was the same. They were heard 
and decided together by a single judgment which 
was recorded in the case relating to the land. 
In the case relating to the house a formal order 
referring to this judgment was made. The alienors 
appealed against the decree given in the suit 
resting to the land. The appeal against the 
decree given in the suit relating to the house was 
filed out of time. The Divisional Judge dismissed 
this latter appeal as time-barred and then held 
with regard to the appeal regarding the land suit 
that no appeal could lie because by reason 
of the dismissal of the other appeal, the only issue 
had been finally decided and constituted res 
judicata, and dismissed this appeal also. The 
alienors preferred an application for revisions 
Held, (i) that the refusal of the Divisional 
Judge to entertain the appeal on the ground that 
hia Jurisdiction to hear it had been ousted by 
reason of the operation of the law of res judicata 
was wrong and amounted to a miscarriage of jus- 
tice 1 (p. 481. col. I.] 

(2) that the miscarriage amounted to an irregu- 
larity within the meaning of the law governing 
revisions ; [p. 481, col. i.] 

(3) that the fact that no application for revision 
had been lodged against the dismissal as time- 
barred, of the appeal respecting the house, did 
not debar the Court from entertaining this revi- 
sion; [p. 484*, col. 2.] 

Akhi V. Hazratgul, 71 Ind. Cas. 1009, Rahim 
Bakhsh V. Rakhar-un-nisa, 31 P. R, 1898 and 
Jogal Kishore v. Chammo, 85 P. R. 1905; 151 P, 
t. R. 1905; 105 P. W. R, 1905 (F. B.), dis- 
tinguished. 

Abdul Majid v. Jew Narain Mahto, 16 C. 
jl33t 8 Ind. Dec. (N. 8.) 154, MaHamnissa Bibi 
V* Joynab Bibi, 33 C. nor; 10 C. W. N. 934; 

4 C. D. J. 149. Hur Muhammad V. Jamun, 153 
jp, R. 1890, referred to. 


dated the 17th June 1923, aflSrmicg that of 
MuDsif, First Oass, Peshawar, dated 
the 28th Bebrraiy 1922. 

Mt, Diwan Chand, R. B., for the Peti- 
tioneis. * ' 

Mr. Gokal Chand Dhawan, foi the Re- 
spondents. 

JUDGrMENT. — The material facts of 
this case are these. A deceased proprie- 
tor left a Will bequeathing tie whole of 
his property to his two married 
daughters. The daughters, on the strength 
of the title conferred by the Will, alienat- 
ed some land to one person and a house to 
another. Agains^r^these alienations the 

ei 


(4) that the defendants had the right to appeal 
to the Divisional Court and to obtain an adjumca- 
lioA in the land suit without necessarily appealing 
In the case of the holxse suit ; [p. 483. col. 2.] 

(5) that the order of the Appellate Court dis- 
tnismg an appeal as time-barred could not be 
said to amount to an adjudication upon the issues 
in stdt. [p. 483, col. 3; p. 484, col. X.] 

PetitiQ& for revisi0n of an order of the 


brother of tbe d/T “^ed proprietor lodged 
two suits for £ ® on the ground 

that the testa toi the ^ ^ power to make 
a ill, and that i> c/’Jk was conferred 
by it upon the ■ Ve suit related 

to the alienation . . ® land, and 
the othei to the hoise. - ^ issue in the 

two suits was the same, iiai? as to whe- 
ther or not the Will u operative. 

They were heard together and decided 

oL the 28f’h of jBebruary 1922 by a 
single judgment. Tie judgment 

was givexi in full in the case relating to 
the land, and in the case relating 
to the house a formal order referring 
to the other judgment was recorded. On 
the nth of April 1922 the alienors lodg- 
ed an appeal in the Divisional Court 
against the decree given in the suit 
relating to the land. On the 22nd May 
1922 they lodged another appeal against 
the decree relating to the house. This 
latter appeal was not instituted within 
time, but it was urged befdi / « Addi- 
tional Divisional Judge tha?' 
should be ^allowed on the ground'^^R v the 
^pell^ts Counsel was under a bona 
nusappreheiision that there was only 
one judgment to be appealed against. 
On the 17th of June 1922 the Additional 
Divisional Judge passed orders on both 
appeals. He took up the appeal regard* 
ing house first and, overruling the con- 
tention that there was a ground for an 
extension of time, dismissed the appeal 
as time-baried. Be then passed orders 
mon the appe^ regarding the land suit. 
«neld that no appeal could lie because, 
by reason of his dismissal of the other 
it»peal««he rntlpime 
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had^ been Anally decided and constituted 
res judicata as between the parties to the 
appe^ then i before him. He, therefore, 
dismissed also the appeal in the suit re- 
garding the land. 

The appellaots haye now preferred in 
this Coiiit an application for revision 
against the dismissal of the appeal in the 
land suit. A preliminary objection is taken 
by the plaintiff-respondent that this 
is,not acase in which revisional jurisdiction 
can be exercised. He quotes my own 
ruling in a recent case published as Akhi 
V, Eazratgul (i) to the effect that a wrong 
decision on the question of res judicata 
is jwt a valid ground for interference on 
revision, unless the decision is so mam- 
festly illegal and inequitable as to amount 
to a miscarriage of justice. The nature 
of that case, however, was not the same 
as that now before me. The question 
of res judicata had been fought out 
between the parties in th,? original 
suit, and the question related to the de- 
cision of the suit itself. The point was 
one which had been fully adjudicated 
upon, and in which there was no question 
of the case as a whole not having been 
fully tried. In the present case, however, 
the hndng of the Additional Divisional 
Judge amounts to a refusal to euteitain 
tie appeal at all on tie ground that 
his jurisiictiuD to hear jt has been 
ousted by reason of the operat on 
of tae law of 'is juiicitz. It appears 
to mi tnat, f tne jeds on of toe D vi- 
sional Court caj be shown to be wrong, 
t lere nas been a m isarriage of justce 
wni h mateiy amionts to an irregu- 
larity w^tnin tne moasing of the law- 
governing revisions m this Province. 
To deprive a party of uis right to be heard 
atallnpoi an appeal by reason of a wrong 
decision upon a technical point must 
necessarily amount to a m sjarriage of 
justice. I consider, therefore, tlat it is 
incumbent upon mi to decide the question 
af to whether or rot the D. visional Court 
was right m dism.ssing the appeal on the 
ground thntit was res judicata by reason of 
its own order dismissing the other appeal 
as time-barred. 


^ Ii) 7r lad. Can, 1009; 

31 


Two separate positions which may be 
taken up by the petitioners are to be 
distinguished. Tie first is based upon 
the assumption thah as tie appeal in 
the house suit was time-barred, the exis- 
tence of that appealfmust be ignored al- 
together, and that fcwe must regard the 
case as one in which ^ there had been 
two simultaneous decrees passed upon a 
decision on the same issue, and in which 
one has been appealed and the other 
has not. The question for decision is, 
whether a person against whom two 
sim’ultaneous decrees of this kind have 
been passed is obliged to appeal against 
both. There has been, on tds subject, 
a certain conflict jj^of authority which 
appears stdl to exist. The rulings 
of the Allahabad High Court, Zaharia 
V. Dehi (3), Dakhni Din v, Ali 
Asghar (3) and Anant Das v. Udaihhan 
(4), are all quoted as authorities for 
the view that, unless an appeal is lodged 
in both suits, the decree which has not 
been appealed against remains in epera- 
tion, ana tuat its existence ipso facto bars 
any fresh adjudication by the Appellate 
Court upon the same issue. This view 
appears to be partly based upor tte iu- 
terpretatioD of thej wording of section ii, 
Civil Procedure Code, and partly 

upon tie pra^txal results whidh woUld 
ensue fiom au adoption of the contrary 
view. Expiaaatoa I to ejection xi 

rentes tnat ‘tue expression former 

suit' snaU deuote a suit wa.ch 

has been decided prior to the suit lu 
qiestion, wnetner or not .t wa3 .jst.tjted 
prior tnereto.*' It ^s argue 1 tnat, i a scit 
IS decided and not appea.ed agaicst, tne 
decree in tl at sn.t is fluai rrom tne aate 
on w uch tne decree was fc>a3sei. Tne 
decree 1 1 tne otner sn.t ceaies ips facto 
to be a ii lai decree once tne appeal 
wai iolged. Tne issue, taen, so 
fat as regards tna ‘Appeal only 
am mats to Hs pmiens and not 
res judicata. Ween, however, tne appeal 
comes before the Appellate Court, it is 
confronted by the fact that there is al- 
ready m existence a decree of a date prior 


(2) 7 lad. Cos. 156; 33 A, 5IJ 7 A. I<. . 

• ( 3 ) 7 90 n 33 A. 7 A. U. J. 9^, 

(4) 19 Imd. Caa, 76; 35 A, igw f i Ai J. 
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to th t Upon which the appeal is now to he 
decided. This may be said to be a pure- 
ly technical view of the strict wording 
of the law. The High Court of Allah- 
abad, however, was governed by other 
considerations. It was represented that, 
if the Appellate Court accepted the appeal 
and reversed the decree appealed against, 
theie would be two confl ct"j.g decrees 
in operation at the same moment, and 
execution woula arrive at an impasse, and 
that it is impossible that two equally 
binding orders of a Jrdicail Court of a 
contrary nature should exist side by 
side. A contrary view, however, has 
been taken by other High Courts notably 
by the Hgh Court of Calcutta in Ahdul 
Majid V. Jew Narain Mahto (5) and Mariam- 
nissa Bibi v. Joynah Bihi (6), and by the 
Pt'njab Chief Court in Rahim Bakhsh v. 
Fakhar-un-nisa (7). anfi Jogal Kishorc v. 
Chammo (8). This view also was followed 
by my predecessor in the present Court in 
an unpublished judgmert Amir Khan 
v. Shamdas (Civil Appeal No. 21 
of 1916). In some of the suits to 
which the.se rulings refer, the facts 
were quite parallel to those of the pre- 
sent case. One related to suits by rival 
pre-emptors in which the unsuccessful 
pre-emptor had appealed against the 
dismissal of his own s . it but had failed 
to appeal against the decree granted to 
his rival. In other cases also simulta- 
neors suits related to a single property. 
The learned Counsel for the respondent 
has quoted Nur Muhammad v. Jamun 
(9) as being on all fours with the 
present case, but I cannot see that it 
is. In that case there were two si its 
re^ecti^ the same property, one for a 
declaratioti and one lor possession. No 
appeal was lodged in the suit for declaration 
but an appeal was loaged in that for posses- 
sion. It was hdd that, by reason 
of the decision in the declaiatory 
suit, there was re^ judicata which barred 
the healing of the appeal in the suit for 


.5) 16 C. 2331 2 lad. Dec. (N. «.) 154. 

W 33 C. iioij 10 C. W. N. 9341 4 c . C. J. 149. 
(71 31 P. R. 1898. 

M 5 P. R* 19051 15 * P- 1 #. »•. 1905; 105 P. 

r. E. WS B.). 

(9) I5S 


possession. Here, again, the subject-mat- 
ter of the two suits was the same. Now, 
it appears to me that the test is really 
a very simple one. It is obviously 
impossible that two distinct and conflict- 
ing orders by Judicial Courts, which are 
both fully operative, cai co-exist. I quite 
agree that in such a case execu t'on would be 
impossible. I can alsouiiderstai d that, even 
if there were not a question of execution, 
two contradictory orclers could iiot co-exist, 
governing a title in the same property, 
But I tail to see that in a case, such as 
the 1 resent, the acceptance of the appeal 
by the Additional Divisional Judge in 
the case of the land would have pro- 
duced this anomalous result. There 
seems to me to have been a distinct con- 
fusioi, between the decision on an issi e 
and the decree w^hich embodies the order 
oi t^’e Court. If the Divisional Court 
had accepted the appeal, it might have 
reversed the finding on the issue as to the 
validity of tl:e Will, afid this finding wot Id 
have prevadea agau st the finding of the 
Trial Court so far as regards the question 
of custom which governed tie \alidity' 
of the Will. Or the other har d, it world 
not have annulled tl s decree which was 
pas.sed for actual possession of the hou^e. 
The decree-holder would have been per- 
fectly entitled to execute bis decree 
for possession, because the operative 
order of the Court was simply one for pos- 
session. It seems to me perfectly reason- 
able that, if apersor is sued for posses- 
sion of a number of properties, and if a 
decree is granted against him in respect 
of them he may elect to abandon bis 
claims to some of these properties and 
face the existence 01 a decree against 
him. The operation of these decrees 
might be regarded as a penalty for his 
neglect or apathy in not cball^i^ more 
than one of the decrees. His right to 
challenge one decree may, however, sub- 
sist and, so far as regards the m^e ques- 
tion of anomaly or inconvenience, it 
cannot be si ad that he is not entitled to 
save one portion of the property if he 
can. 

The above, however, only disjibses ’ 
of one aspect of the case, namely, the 
aigument which is based upon, the ano- 
ttalotis [resttlts which wot^ld fellow ihthe 
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riglt of appeal in one ont of two simnl- 
taneonsly decideii cases is con eaed. 
There is also the argument that there has 
been a decision bv a competent Corrt cf 
the material issue upon which alone the 
decision is based in a former suit bet- 
ween the same parties litigating under 
the same title. If we regard alone the 
decision of the twj suits by the First 
Court, it is difficult to see how a simul- 
taneous decision can be regarded as a 
former decision. As regards the position 
of the Appellate Couii, I must agree with 
the view takfn by the Calcutta High Court 
in Abdul Majii ' . Jew Narain Mahto (5) 
and Bibi v. Joynab Bihi 

(6'. The existence of two separate 
findings iipo i a single issue is really, as 
has been pointed out, a legal fiction. 
There has been, in actual fact, a single 
decision. It cannot really be sanl that, 
once ail appeal lias been lodged against 
this single decision, it remains operative 
and urachallenged merely because it 
is formally repeated in a suit simrlta- 
neously decided between the same par- 
ties. Rahim Bakhsh v. Fakhar-un-nisa 
(7) and Jogal Kishore v. Chammo (8) deal 
with cross suits. It appears to me that 
the case for a single appeal is eve . stronger 
where we are -dealing not with cross- 
suits, but with- suits lodged by the same 
person i 1 respect of different proper ti<‘S 
proceedicg on tie same contentions. In 
a croso-suit it might at least be argued 
that tie decree passed in favour of tie 
opposite party cannot be affected be- 
cause a plaintiff appeals only against 
the dismissal of ms own suit. He is ob- 
liged in his appeal to attack not only the 
finding on the issue between the parties 
but also tie decree held by tie opposite 
side. Where, however, a defendant has 
been unsuectessful in resisting two suits 
brought ' against him in respect of two 
different properties, ledoes not, when he 
challenges the finding on the issue, 
in any way attempt to annul the decree 
which las been passed against him in 
the suit in which he las not appealed. 
If we follow the principle adopted by the 
Funjab Cldef Court and by the Calcutta 
High Court, that a party to simiTtaneously 
decided cross-suits nwy legally appeal 
iff mdy one of; tteia« it foUoifs 0 


that tie defendant must be able to appeal 
in one out ot two s:m*htaneousIy aeciaed 
suits when leyas suffered decrees upon 
the same facts in respect qf two separate 
properties. I hola, therefore, that tie de- 
lendants in this case had the right to appeal 
to the Divisional Court and to obtain an 
adjudicat<on in tie land suit without ne- 
cessarily appealing in the case of the 
ho’ise suit. 

A second line, 1 owever, is taken up by 
the learned Counsel for the respondent. 
He argues tlat we cannot ignore the 
api>eal preferred, after time to tie Divi- 
sional Court against tie decree passed 
ill the house suit, and tlat, even if the 
rigl t to appeal in one oat of two simul- 
taneous suits be conceded, we are here 
dealing with appeals wlich lave been 
instituted in both tl e suits. He contends 
that tl e appeal in the 1 01^ se suit bad also 
the effect of removing finality from the 
order of the Trial Court, and that rt re- 
duced the disi.ute between the parties, 
as in the case of the otler appeal, from 
res judicata to Us pendens. He urges that 
wlen the Additional Divisional Jidge 
dismissed the appeal against tie decree 
for possession of the house as being time 
barred, he must be held to have adji di- 
cated upon the appeal and to have 
confirmed the decree of the First Court; 
and that, 1 aving once done ttiis, his own 
order constituted fes judicata which debar- 
red him from adjudicating upon the same 
facts cn the other appeal. I must, of 
course, accept the argrmsit of the learn- 
ed Counsel for the respondent in one 
respect, namely, that Explanation I of 
section applies to appeals equally 
with suits, and thai: it is quite immaterial 
that the appeal in the land suit was 
presented first. At the same time, tie 
argument is, in other respects, open to two 
objections. In the first place, the Addi- 
tional Divisional Judge in dismissing the 
appeal as time-barred, cannot be said to 
have adjudicated upon the appeal at all. 
It is true that the decisioi of a suit ex parte 
or under O. XVII, r. 3, has been held to be 
equ^ly operative to create res judicata as any 
other deci^on, but I am unable to see how it 
can be said that the order of an Appellate 
Court dismissing an appeal as time-bar- 
fed, which amounts to a refus^ ^ to enter;* 
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ta^n it hy reason of a defect in procedare 
only, can be said to atnount to an 
a dj Indication upon the issues. It is per- 
fectly true that the dismissal of an appeal 
ex paHe does confirm the order of the 
Firt Court, but it cannot be held to do 
m^re than this. It is not in itself atiy 
confirmation of the correctness of the 
finding by which the older was arrived 
at. It appears to ma that there is only 
one way in Which the dismissal of an appeal 
as time-barred can be regarded, and that 
isthat it puts the parties into exactly the 
satae position as if no appeal had been lodg- 
ed at all. We are, therefore, thrown back 
upon that aspect of the case with which 
I have already dealt, namely, the right 
of a party to appeal in one out of two 
cases similtaneously d ‘cided. I have 
already held that tliis right mist be 
recognized, especially in cases w lere it 
does nht involve tie sett iig aside of a y 
decree held by the opposite party which 
has become final by reason of non -appeal. 
Taere is a second aid even more seriors 
objection to the view that ths Appellate 
COert, by dism.ssing one appeal as t mi- 
hatred, deprives itself of the power of ad- 
juitcatiag ir another appeal upon an issue 
involved in the dism ssed appeal. On 
the ' respondent's owe argument the pre- 
sehtation of a time-barred appeal has the 
sams efiect asai appeal witoin Hme. It 
als », he Contends, reduces the finding of the 
First Covrt from rei yxiiciU to /fs p-^isns. 
Xne Appellant Court, therefore, has before 
it two pending appeals. Uaw, t was 
perfectly open to tne Appellate Court to 
h^ar first tbe appeal which was within 
time. Itmghtyhave accepted this appeal 
upon the merits, and it mgbt have set 
aside finally the finding by tne lower 
Court tin the issue which was appealed 
agamst. In that case it could not possi- 
bly be said t lat the finding of tbe Appellate 
Covrt was not a final one. It would 
then have to take rp the question of he 
t'.mi^^barred appeal. It would have been 
hpien to it either to extend tte time and 
ehtafta n tne appeal, or to refuse to do so. 
jtlstefasai to entetta'n that appeal could 
apt possiMy be said to lave the effect 
of ’annulling the orders which it had 
already passed upon the appeal wh'ch was 
Withth time. Tb asBume, ttitrefore, that 


the rejection of the time-barred appeal 
operates to prevent the Appellate Court 
irom hearing the appeal wlucb was with- 
in time is to asst me that a party can be 
deprived ol his rights by a wholly fortuit- 
ous contingency over which he has no 
control. Such a view of the law can only 
be described as impossible. In other 
words, the dismissal of a time-barred 
appeal must operate in the same way 
as if no appeal had been lodged. 

It remains to consider a third argument 
which has been adduced. It is urged for 
the respoudents that the present Cot'rt is 
itself debarred iii e .tertaining this re- 
visioi by reason of the fact that no 
application for revision has been lodged 
against the aismissal, as t'me-barred, 
of the appeal respecting the house. I am 
unable to follow this argument. It can 
only rest 01 the assumption that there 
is res juilcdta which debars this Court 
from re-opeuing a particular issue. The 
iss ’e before this Co irt in the levisional 
proceedings is simply the correctness 
or otherwise of the finding of the Division- 
al Court that it could not entertain the 
appeal which is the subject of this revision 
because it had dismissed another appeal 
as time-barrel. Xue fact that no appli- 
cation has been lodged against the dis- 
missal of the appeal as time-barred, does 
not operate to confirm or give finality to 
any question which is now before this 
Court. I mw'st, thererfore, overrule this 
object' on. 

Xne learned Counsel for the respondent 
also opposes the applicaticn on the 
gr jUDds of equity and conveaieoce. He 
urges that, even if the appeal is remanded 
to the D. visional Court for disposal on 
its merits, the result will be the same as 
the petitioners have no serious ease. I 
can hardly e.iter here into the question 
of merits. Xne poit t is that the appeal 
has never been heard on the merits at 
alt. Further, when considerations of coa- 
venience or equity are invoked. Courts 
mist necessarily be in favour of the ai- 
ju deatioi of a ay dispute vJpon its merits 
as against any purely technical defect. 
Again, so far as I can judge, tbe petitkmer, 
in fa’Ung to appeal witrin time against 
the other tectee, wt^ clearly not actuate! 
tty ii)yWiBlii '.^WBi. ^hemibtfllm appiaiiB 
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to ibave been one on the part of his Couas^ 
who had failed to notice that, although 
there was a single judgment, there were 
really two decrees. The mistake may 
imply even gross carelessness, bi t it was 
cleaily a perfectly honest mistake. It 
is one no doubt for which the petitioners 
must be made to sufter but they do actr- 
ally suffer, for they have lost their entire 
right to challenge on appeal the decree 
passed against them in respect of the 
house. The anomaly of depriving a per- 
son of his right to appeal in respect of 
one property, because he has carelessly 
failed to do so in respect of another property 
simultatneously adjudicated upon, might 
indeed be illvstrated by a hypothetical 
case. It is possible to conceive that a 
large number of suits might be simulta- 
neously decided, the questions at issue in 
all being precisely the same, some 
of which related to extremely valuable 
property and one to a property of compara- 
tively small value. The judgment-debtor 
might omit by inadvertance to lodge an 
appeal in respect of this one small prop- 
erty. He would, of course, by this omis- 
sion suffer the loss of that property, but 
it could hardly be consistent that he should 
not only be punished for his niistake by 
tiiat loss, but that be should ^pso jacto 
lose his entire right' to appeal in respect 
of property which might be of extreme 
value. The penalty which he would 

incur would be so out of all proportion 
to the mistake whdch had been made, 
that it is hardly conceivable that it 
could be recognized as inevitable by 
Courts of Justice, f 

On the above findings I hold that the 
Divisional Court was entitled to hear 
and to adjudicate upon Appeal bio. 200, 
and that it has wrongly refused to en- 
tertain it upon its merits. I, 
therefore, set aside the order dismissing 
that appeal and direct that it be decided 
upon its merits by the Divisional Court. 
Stamp on revision will be refunded. The 
costs of this proceeding will be borne by 
the respondent. 

X. s. B. Appeal dismissei^ 
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Present Justice Gokul Prasad and 
Mr. Justice Stuart. 

SITAI# SINGH AND OTHERS— D«f»m>ani^s 
— ApfEixants 
versus 

BAIJNATH PRASAD AND OTKERS-^^ 
Plaintiffs— Respondents. 

Civil Procedure Cede (Ad V of 
O, XXXIV, rr. 4, 5 — Morigege — Proceedings 
io obtain decree absolute, nature of-^PreHminary 
decree obtained on compromise-^ AppHcaHm for 
decree dbsolute^SatisfaoUon of prelimnory decree 
out of Court, whether can be j^med. 

Proceedings to get a decree absolute for sale 
are not proceedings by way of execution of the 
preliminary decree, but ate | roceedin^ in the 
suit to obtain a final decree for sale, wmch would 
be the only decree capable of execution. 

486. col. 2.1 

Ramjim v. Karan Singh, 40 ln:1. Cas. 4241 
39 A. 532; 15 A. L. J. 448. relied on. " 

A pteliminary decree based on a compromise 
arrived at between the parties and in wmch the 
terms of the comptomise are embodied, is not a 
decree to which the terms of r. 5 of O. XXXIV of 
the Civil Procedure Code would apply, and where, 
in such a case, an application is ma^ for a decree 
absolute for sale, it is open to the judgment^debtot 
to prove adjustment and satisfaction of the pre- 
liminary decree out of Court, [p. 486, col. 2.] ' 

Mangar Sahu v. Bhattu Singh, 57 Ind. Cas^ 
473; I P. L. T. 4 i6j 5 P. L. J. 672, relied on. 

Second appeal from a decree of the 
District Judge, Allahabad, dated the 
27th July 1920, reversing that of the 
Si bordinate Jidge, Mirzapir, dated the 
2nd Pfcbruary 1920. 

Dr. S, M, Stdatman, Mr. Ahu AH, Babu 
Piari Lai Bancrji and Munthi Sheo Dehal 
Sinha, for the Appellants. 

Dr. K. N, KatfU, for the Respondents. 

JUDGMENT.—- This is an execution 
second appeal arising under the following 
circumstances: — 

A compromise decree was passed on the 
J4th of August 1917 in favour of Purna- 
nand and Bhagwan Ram against Sital 
Singh and others, judgment-debtors, under 
which Rs. 2,950 were to be realized by sale 
of certain hypothecated property^ but in 
case the judgment-debtors paid Ks. 2,5po 
to the decree-holders within three months 
of the date of the decree, the judgment- 
debtors and their property would be te- 
leased fiom^all lia%%i ruder. tbe'4ecxjee 
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oi, in other words, the decree for sale 
woitld cease to exist. 

On the 30th November 1918 the present 
application was put in by Baijnatb, a 
transferee of the decree from the original 
decree-holders, for a decree absolute for 
Rs. 850, the bdance alleged to be due under 
the decree on the allegation that the judg- 
ment-debtors had already paid Rs. 2,100. 
The ji^dgment-debtors preferred aa ob- 
jection to the preparation of the decree 
absolute on the groiMid that tley had paid 
the whole amount of tl e decree in the followr 
ing manner : — They had paid Rs. 25 to 
the original decree-1 olders on the 6th of 
November 1917, that is, within the tliree 
months allowed by the decree and obtained 
an extension of time up to the 2nd of 
December 1917 to pay tl e balance and that 
on the 29tl ot November 1917, that is, 
within the extended time allowed by the 
decree-holders, they paid Rs. 2.500 to 
item, and thus the whole decree was satis- 
fied in tl e manner agreed upon between 
the parties. This objection was allowed 
by the learned Subordinate Judge and tie 
respondent's application for preparation of 
a decree absolute was dismissed. 

On appeal by the decree-holders the learn- 
ed District Judge has agreed witl the First 
Court in holding that the arrangement 
set up by the judgment- debtors had been 
proved, but he disallowed tie objection of 
the judgment-debtors on the ground that 
the preparation of the final decree was 
a step -in-execution of the preliminary 
decree and as tie settlement pleaded b> 
the ji' dgment-debtors had not been certi- 
fied to the Cm rt, it could not be recognized 
i n the execu tion department. He according- 
ly allowed the appeal and directled the 
preparation of the decree absolute for sale 
as prayed by the decree-holders. The ju dg- 
ment-debtors come here in second appeal 
and their contention is that the learned 
Judge of the lower Appellate Court has 
erred in holding that the proceedings for 
obtaining a decree absolute for sale are 
proceedings in execution. This contention 
i^ms to have force, and, having regard 
bo the repeal of sect'oris 88 and 89 of the 
transfer of Propertv^ Ac t and the & at t- 
aeiit of O. XXXIV of the Code of C vil 
proededure (Act^V of, 1908), the proceed- 
Dgt' to get a decree ab^ute for sale are 


[1943 

not proceedings by way of execution of the 
preliminary decree. Such proceedings are 
not to obtain any order absolute foi sale, 
as 1‘sed to be the case undei sectioii 89 
of tl e Transfer of Property Act, but they 
are prodceecUngs in the suit to obtain a 
final decree for sale, which would be the 
only decree capable of exemption. This 
view of ours finds si^pport from the case 
of Ramp Lai v. Karan Singh (i), where this 
matter has becxi fidly discussed. 

It is, however, urged by Dr. Katji" on 
behalf of the respondents that, having 
regard 'to O. XXXIV, r. 5, of the Code 
of Civil Procedure, a payment like the 
one alleged by the judgment-debtors to 
have been made out of Court would not 
be valid and could not be recognized. 
In our opinion this contention must fail 
because Ihe decree originally prepared was 
not prepared in strict accordance with the 
provisions of O. XXXIV, r 4, and hence 
O. XXXIV, r. 5, would not apply to this 
decree. It was a decree based on a com- 
promise arrived at between the parties 
and the terms of the compromise were 
embodied in the decree Strictly speaking, 
O. XXXIV, r. 5, has no applicat'on to such 
a decree. This view of ours finds support 
from the well-considered judgment of Mr. 
Justice Jwala Prasad in the case of Mangat 
Sahii v. Bhatoo Singh (2). There is nothing 
against public policy in the compromise 
arrived at between the parties in the pre- 
sent case on which the decree was based 
and we can find no provision of law which 
prohibits the payment of a compromise 
decree out of Court. There is, therefore, 
no bar to the judgment-debtors setting 
up and proving the adjustment set up 
here. Before a Court can pass a decree 
absolute for sale, it has to find out the 
amount which is due to the decree-holder 
for which a decree absolute can be passed. 
On the findings arrived at concurrently 
by the two lower Courts in this case, no- 
thing is due to the decree-holders and the 
whole amount of the decree has been paid 
up according to the arrangement arrived 
at between the decree-holders and the 
jud^ mei t-flebtors 

(1) .^o Ind. Cas. 42*1; 39 A. 532; 15 A. h. J. 

448, 

(2) '57 Ind. Cas. 473; l P. ly. T. 416; 5 P. |< 

h •72. 
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We, therefore, allow the appeal, set 
aside the decree of the lower Appellate 
Court, and restore that of the Court of first 
instance with costs in ah Courts. 

w. c. A. Appeal allowed. 


LAHORE HIGH COURT. 

Civil Rlvlsion Prcrn ioN No. 830 of 1922. 

March 17, 1923. 

Present: — ^Mr. Justice Moti Sagar. 

The PUNJAB BANKING COMPANY, 
LIMITED— Decrle-holder— 
Appellant 
versus 

Dewan DHANPAT RAI and others— 

J UDGlMENT-DEBTORS — RESPONDENTS. 

Civil Procedure Code {Act V of 190^), ss. 115, 
151 — Inherent power, refusal to exercise — Dis- 
oretion — Revision, when competent. 

The revisional powers of a High Court are 
exercisable onl}’^ in those cases in which the Court 
by which the case was decided ar peats to have 
acted in the exercise of a jurisdiction not vested 
in it b)'' law, or to have failed to have exercised 
a jurisdiction vested in it, or to have exercised 
ts jurisdiction illegally or with material irregu- 
arity. [p. 48S, col. 1.] 

Section 115 of the Civil Procedure Code appH^^s 
;o jurisdiction alone, the irregular exercise 
)r non-exercise of it, or the illegal assumption 
Df it, and is not directed against conclusions of 
Law or fact which do not involve the question 
)f jurisdiction, fp. 488, col. 2 ] 

Balakrishna Udayar v. Vasudeva Aiyar, 40 
Ind. Cas. 650; 40 M. 793; 15 A. L. J. 645; 2 P. 
L. W loi; 33 M. L. J • 69; 26 C. L. J. 143; 19 Bom. 
L. R. 715; (1917) M. W. N. 628; 6 L. W. 501; 
22 C. W. N. 50; II Bur. L. T. 48; 44 I. A. 261 
(P. C.)> followed. 

The High Court will not, in revision, interfere 
vith an order passed under section 151 of the 
-ivil Procedure Code which, on the face of it, 
s not perverse or illegal, [p. 489, col. 1.] 

Sham Par shad v. Ram Chand, 20 Ind. Cas. 203 ' 
:o P. R. i9T^ 273 P. L. R. 1913; 2x7 P. W. R. 
913; 25 F» W. R. 19T4, followed. 

Bholu V. Ram Lai, 60 Ind. Cas. 720; 2 L. 66; 

1 U. P. I,. R. (L.) 29. distinguished. 

Petition, under section 44 of Act VT of 
^918, for revision of the order of the Senior 
•uborainate Judge, Gnirauwala, dated 
Ire 14th July 1922, 


Lala Jai Lai, R. B., for the Petitioner. 
Dr. Gokul Chand Narang, for the Re- 
spondent. 


JUDGMENT. — Civil Revisions Nos. 830, 
S3 1 and 832 of 1922 are connected and 
shall be disposed of by one judginenti 
The Punjab Banking Company, Limited, 
Lahore, held three decrees against one 
Lachman Das; deceased. One was a decree 
for Rs. 5434 was obtained on the 
17th cf November 1898, the second 
was a decree for Rs. 1,494, passed on 
the 22nd of February 1899, ^<1 third 
was a decree for Rs. 1,909 dated the 9th 
of Pebmary 1900. Applications for the 
execution of these decrees were made from 
time to time but nothing was realised. 
Lachman Das having died, his son Shib 
Nath was brought on the record as his 
legal representative. He also raised a num- 
ber of objections to the execution of the 
decrees but they were all decided against 
him. Shib Nath having also died on some 
date prior to 1910, DhanpatRai, the present 
respondent, was brought on the record 
as his legal representative. In 1910 the dec- 
rees were transferred to Gujranwala and 
on the 22 nd of November 1910 applica- 
tions were made for the execution of the 
decrees by the sale of some immoveable prop- 
erties belonging to the judgment-debtor 
in that district. On the 30th of May 1916 
the judgment-debtor filed certain objec- 
tions which were aisallowed on the 21st 
of January 1917 and it was ordered that 
tlu' properties attached should be put to 
auction. On the 4th cf February 1918, 
however, the sale which had already taken 
place was set aside as irr grlar, and a re-sale 
wasoruci ed. On the 16th June 1920 Dhanpat 
Rai again ruined certain objections with 
regard to the execution of the decrees w’hich 
were set down for a hearing for the 19th 
of July 1920. On thLt date neither the dec- 
ree-holder nor his Counsel was present 
at the time the case was called on for hear- 
ing, and the applications for execution 
were accordingly dismissed for default. 
It appears that before the date fixed for 
the hearing of the cases negotiations were 
going on between the parties for an amica- 
ble settlement the terms of which had 
practically been settled. On the 20th of 
July^X 920 , however, the judgment-debtot 
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backed out of the compromise cn find- 
in^ that the appHa tions for execution had 
been dismissed for default, and that the 
deciees had become barred by limitation. 
On the 1 5th ot October 1920 applica- 
tions for reveiw were made by the decree- 
, holder, and it was prayed that the orders 
dismissing the execution proceedings for 
default be set aside. On the loth of 
August 1921 these applications for review 
were converted into applications under 
section 151, Civil Procedure Code, and it was 
prayed that, even if the applications for 
reveiw were not maintainable, the Court 
should proceed to take action under the 
inherent powers possessed by it under 
the Code. These applications were dis- 
missed by the learned Senior Subordinate 
Judge on the 15th of July 1922, and it is 
against these orders of dismissal that the 
present applications for revision are 
directed. 

A preliminary objection has been raised 
by Dr. Gokul Chand INarahg on behalf 
of the respom’ ent that there is no question 
of jurisdiction involved in these cases 
and that revisions are consequently 
not competent. He also points out that 
the excercise of powers under section 15^^ 
Civil Procedure Code, is purely discretionary 
with a Court and that if the learned Sub- 
ordinate Judge refused to excercise these 
powers their non-exeercise is not a good 
ground for revision. In my opinion this 
contention is well founded and must pre* 
vail. There is ample authority for hold- 
ing that the levisional powers of a High 
Court can be exercised only in cases in 
which the Court by which the case was de- 
cided appears to have acted in the ex- 
ercise of a jurisdiction not vested in it by 
law, or to have failed to have exercised 
a jurisdiction vested in it, or to have 
exercised its jurisdiction illegally or with 
material irregularity. It will be observed, 
as pointed out in the Privy Council ruling 
reported as BalaMskm Udayar v. Vasu^ 
deva Aiyar (i), thatlsection 115, Civil 


40 Cas. 6301 40 M. 7931 13 A. h. J. 645; 
a t. W. mt; 33 M. L. J* 69; 26 C. I.. J. 143; 19 
Bom^ h . R. 7151 (1917) W. N. 628; 6 h. W. 5011 
32 C. W. N. 50J II Bur. T. 48* 44 I. A, a6i 

c.)* 


Procedure Code, which corresponds in Its 
wordings to section 44 of the Punjab 
Courts Act, applies to jurisdiction alone, 
the irregular exercise, or non-exercise 
of it, or the illegal assumption of it, 
and that it is not directed against con- 
clusions of law or fact in which the question 
of jurisdiction is not involved. It is not 
disputed that in the present case the 
Senior Subordinate Judge had jurisdiction to 
deal w ith the matter 1 e ere him and that 
his decision is not liable to attucl on the 
ground of the irregular exercise or nen- 
exercise* of jurisdiction or the illegal 
assumption of it. I must, therefore, con- 
firm the orders passed by the Court below 
and hold that these revisions are not compe- 
tent. 

Mr. Jai Xal lor the petitioner, lowever, 
relies on Bholuv, Ran* Lai (2) and contends! 
upon the authority of that decision, that 
this Court ought to interfere on the revi- 
sion side when the Court below has refused 
to exercise its powers under section i = i 
of the Code of Civil Procedure which, it 
is pointed out, is the only section applica- 
ble to a case of this kind. In my opinion 
that ciecision is no authoritj for holding 
that a revision is competent in such a 
case. What was held in that case was, that 
section 14 1 of the Code of Civil Procedure 
was not applicable to execution proceedings 
and that an application for execulicn 
dismissed for default could be restored 
only under the provisions of section 1*51 
of ^e Code. The lower Court in that case 
refused to exercise jurisdiction under 
section 1 51, Civil Procedure Code, and held 
that thr-t section was entirely inapplicable 
The High Court set aside the order ol the 
Court below in revision and held that 
sectioT. 151 was applicable. It is dearth t 
the present case stands on an entirely 
difie-rent footing. In the present case the 
Senior Subordinate Judge has held that 
section 15 1 was applicable and that he had 
jurisdiction to proceed under it, but 
that no grounds had been made out for 
the exercise of those powers on the facts 
disclosed in these particular cases. It is 


(2) 60 Ind. Cas, 730J 2 66; 3 U. Pi Jrr (|„) 
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cletr, thdiefoie, tliat the decision relied 
on tvhich was a case of the refusal to exer- 
cise jurisdiction under section 151 which 
lay vested in the Court below can possibly 
have no hearing on the present case where 
no question of jurisdiction arises and in 
which the only question is one of the 
exercise or the non-exercise of discre- 
tion by a certain Court. In the case of 
Sham Pafskad v. Ram Chand (3) it was 
held that when the order passed by the 
lower Court was not, on the face of it, 
perverse or illegal the Chief Court would 
not on revision interfere with this order 
under section 151 of the Code of Civil 
Procedure. I am unable to hold in the 
present case that the orders passed by the 
learned Senior Subordinate Judge are 
perverse or illegal, and I decline to inter- 
fere with them on the revision side. 

The petitions are accordingly dismissed 
but, under the peculiar circumstances of 
the case, I think that the parties should 
bear their own costs throughout, and I 
direct accordingly. 

z. K. & w* C. A. PetiUons dismissed, 

(3) 20 lad. Cas. 2031 10 P. R. 19141 273 P. I^.R. 
1913J 217 P- W ’R. 1913J 25 p. w. R. 1914. 


MADRAS HIGH COURT. 

ivn, Rbvision Petition No. 130 op 1921. 
January 31, 1923. 

Present : — Justice Sir Francis Oldfield. KT 
FARTHASARATHI CHETTI— (dead) and 
ANOTHER— Plaintiffs— •Petitioners 

versus 

ABDUE RAHIM SAHIB— Defendant- 
Respondent. 

Limitaiion Act {IXof i9oS),Sch. I, Art. z8a (5) 
**^E»ieuti<m of decree^Order by Courts AppHca- 
ti&n for timo^^Step-in^-aid of execution. 

An order by an Enecutlofi Court fixing a date 
cannot be4r«Med upon as astcp^in-aidof execution 
within the meaning of Art. iSa (5) of Scbodide 
I to the l4iniitation Act, inasmuch as the step is 
not taken by tho decree^lufider ; nor can an appU- 
oation by the decrws-hibldor forfttfthw time be 
rogfrdtd as an application to tlio Court to take a 
of execution^ so as to give a fresh start 

Keddrumh lyutt v. Barra CMmd Dutt, f 4201 
4,1^. Baci '(N. 04 268, ChalOvadi 

^ 46! X. 


Petition, under section 25 of Ad: IX of 
1887 and sodion 107 of the Goverfiment 
of India Ad, praying the ' Hig-h Court 
to revise an order, dated 22nd September 
1920, of the Court of the Distrid Mtmsif 
TOupathur, in R. B- P. No. 300 ^£i) of 
1920 (S. C. S. No. 11636 of 1900 ou the 
file of the Court of Small Causes, Madras). 

Mr. C. Narasimhachariar , for the Pfeti- 
tioner. 

JUDGMENT.— The (juestion is, whether 
the execution application is in time; that is, 
when the last st^-in-aid of execution was 
taken by the petitioner. 

The facts are, that on 3rd May 1917, 
a warrant of arrest, issued at his instance* 
had beer returned, the jiidgment-debtor 
not having been found. What is relied on 
by the petitioner as a step-in-aid of exe- 
rtion is that the Court passed an order 
in the following terms:— “Fresh steps 
if any, by 10 th May 1917*" This order or 
the application, which I am asked to pre- 
sume^ must have been made in connection 
with it, is relied on as a step-in-aid of exe- 
cution. I agree with the lower Covat that 
neither can oe relied on in that way. The 
order itself is clearly not a step taken by 
the petitioner (decree-holder). It is im- 
possible to say whether it was based on 
any application made or what the nature 
of that application was. On the assump- 
tion that there was an application for furtfid 
time, that would not be a step-in -aid. 

The petition is then argued on the ground 
that time really ran from loth M^y 19x7, 
on which date the execution petition then 
pending was^ dismiissed. This is ndt in 
accordance with the wording of Art. 182 
of'S'ch. I of the Bimitatioii Act; and 
the only authority shown me for ft is 
Chedavads MoHak v. Pokori AHmeXmOmah 
^i) and Kedarnath Dutt v. Mimaekmsd 
Dutt (2) fallowed therein. In CMavadi 
KoHah V. P(do&ri AUm^Uimrmdf (1) the^ues- 
tion was of an execution, which bad been 
suspended owing to a bar to itSH preoeedlfig 
awd in which a strike off order of the well- 
known type was passed. ®ie reasoning 
ofi'thfti learned Jtidgee. is ^not fully ^aled. 
Imiacti they' gfve two alfcei^iaitiwe fgyoiands 
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for their conclusion and it is not dear 
to me that they meant to lay down a general 
principle which would involve a wide de- 
parture from the language of the Act. 
Kedarnath Dutt v. Eandihand Dull (2) 
is a decision of a Single Judge. His reason for 
holding that the right to apply was still 
subsisting apparently was that the appli- 
■ cation was one in spending suit. If so, 
that reason is not available to the peti- 
tioner in the present case, for the present 
application is not made in any pending 
suit or other pending proceedings. 

The result is that the revision petition 
fails and is dismissed. 

V. N. V. Petition dismissed. 

z. K. 


LAHORE mOH COURT. 

Second CivitAppEAi. NO. 2818 of 1921. 

Febiuaiy id, 1920. 

Present: — Mr. J-ustice Scott-Smith. 

SAHIB DAYAI.— Defendant- 
Appellant 
versus 

DHANPAT RAI— Plaintiff- 
Respondent. 

Lessor and lessee^ Holding over— Damages. 

A lessee who holds over contrary to the terms 
of his lease, is liable to the lessor for damages 
for the fiill term during which he has held over. 

Second appeal from a decree of the 
District Judge, Amritsar, dated the 22nd 
October 1921, varying that of the Sub^ 
Judge, Amritsar, dated the 28th February 
1921. 

Mr. D$s Eai Sawhney, for the Appellant, 

Bakhshi Tek Chand, for the Respondent. 

JUDOMENT . — ^This is an appeal from 
the appellate order of the Distric t Judge 
of Amritsar giving the plaintiff a decree 
for the ejectment of his tenant, the defend- 
ant and for Rs. 200 on account of rent. 
The appeal to this Court is only for a re- 
duction of the decree for rent by Rs. 165, 

^ The defendnant was a tenant on a five 
years' lease at a rent of Rs. 35 a month, 
and the term of tiie lease expired on the 
loth January 1920. On the 23rd of Janu- 
ary th^plaitttiff sent the defendant a notice 
that he should premiaep ]by the 


27th of March, corresponding to the loth 
of February 1920, and saying that if he 
did not do so he would be liable to pay 
rent at the Cxihanced rate of Rs. 200 a 
month. The defendant did not '(vacate 
the premises in accordance with the teims 
of this notice and hence the plaintiff claim- 
ed a sum of Rs. 200 on account of rent 
for one month from loth January to loth 
February 1920. The appellant's Counsel 
contends that he was not bound to quit 
i nl ess and until he recieved a notice of 
fifteen days ending w’ith a month of the 
tenancy''. He has referred to section 106 
of the Transfer of Property Act, and lo 
Pirbhu Dial v. Ram Chand (i) in which 
it was held that sbo i^d cl it be f ou nd that the 
tenant has held over wilfully and con tuma 
ciously, double the origia^al rent would be 
a fair amount to fix for the term for which 
the tenant held over. For the other side 
Mr. Tek Chaiid has also referred to vaiioiis 
authorities, but, i:, my opinion, none of 
these are in point. Iji the present case 
the parties are bound by the conditions 
laid down in the original lease dated the 
16th of January 1915. In that it was 
clearly stated that after the expiry of the 
term of lease the lessor, if he wanted the 
lessee to quit, was to give him one week's 
notice, and if the lessee quitted the premises 
in accordance witl the notice well and 
good, otherwise he would be liable to pay 
rent at tl e enhanced rate entered in the 
notice. Ir: accordance with the terms en- 
tered i:, this lease the plain tiff sent the 
defendant a not:ce on the 231 d of January, 
which he admitted to have received on the 
25tl: of January 1920. This notice ga\/e 
the defendant time up to the loth of Ftbru 
ary, a period of ten days within wl ich 
to vacate; in other words, it gave him ten 
days instead of the seven days agreed 
upon the original lease. As the defend- 
ant ^d not vacate by the lotli of February 
he was liable to pay rent for that monli 
at the e.ubanced rate It is really a matter 
of penalty, and the only question which 
appears to me to arise is this, is the s m 
of Rs. 200 demanded by the plaintiff 
reasonable under all the circumstances of, 
,thecase? In my opinion the plaintiff is 
entitled the full sum of Rs. 200. The 
extra Rs. 165 above the original rent may 
(s) $ R« lf04i 49 F. If. R. 1904. 
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be consideied as damages, the defendant 
haying failed to quit the premises. I have 
come to this conclusion, after considering 
the fact that defendant not only did not 
vacate the premises but raised a false 
defence in the s iit. I do not say that the 
plaintift will be entitled hereaiter to rent 
of Rs. 200 per mensem for the fidl term 
during which the defendant has held over. 
,I merely hold that the plaintiff is entitled 
to the sum oi Rs. 200 for the period irom 
the loth of January to the loth of hebri - 
ary 1920 

The appeal is dismissed with costs. 

w. c. A. Appeal dismissed. 


MADRAS Hmn COURT. 

Second Civii, Appeals ^os. 2127 and 
2128 OF 1920. 

March 23, 1923. 

Present:— J\ist\ce Sir Francis Oldfield, Ry., 
and Mr. Justice Devadoss. 
VBNKITBSWARAYYAN and another-^ 
Plaintiffs Nos. 2, 3— Appellants 

versus 

aSWATHA NARAYAN anothebs— 
Defendants Respondents. 

Civil Procedure Code (Act V of 1908), s. 64, 
O. XXI, r. 57 — Execution of decree — •’Default of 
decree-holder,’* meaning of — Dismissal of execution 
application on account of absence of bidders — Attach- 
ment, whether continues — Application, fresh, for 
attachment and sale — Order for production of 
schedules — Default — Dismissal of application — 
Alienation by judgment-debtor — Auction-sale under 
fresh application, position of. 

In execution of a money-decree certain prop- 
erties of the judgment-debtor were attached 
and their sale was 4>rdered, but the execution 
petition was dismissed as there were no bidders 
at the sale. A second execution petition was 
then filed with a prayer for attachment. The 
decree-holder was ordered to produce schedules. 
This was not done and the petition was dismissed. 
A day before the date of this dismissal the judgment- 
debtor granted two mortgages on the properties 
which were the subject of attachment. A third 
execution was thereafter filed, the properties 
were attached and sold and the sale was confirm- 
ed. In a suit by the mortgagee to enforce the 
mortgage as against the auction-purchaser; 

Held, that neither the first nor the second 
order of dismissal of the execution petitions was 
m account of 'default* of tbe dectte^holdor witb- 


in the meaning of O. XXI, r. 57 of the Civfl 
Procedure Code, and, therefore, on the date of 
the mortgage, the original attachment on the first 
petition was subsisting in favour of the plaintiff 
and, this being so, the alienation was void as 
against the auction-purchftSer. 

The default of the decree-holder under O. 
XXI, r. 57 of the Civil Procedure Code cannot 
be constituted either by his absence from the sale 
or his failure to bid at the sale, but must be a de- 
fault in the discharge of some obligation laid on 
him by the Code or the rules framed under it, 
and the order in respect of which the default is 
contemplated must, further, clearly be one which 
could be made after attachment and not one 
which is appropriate only before attachment, [p 
491, col. 2; p. 494, col. 2.] 

Order XXI, r. 57 of the Civil Procedure Code 
is applicable only to cases in which the stage 
of attachment has been passed and in which the 
Court is conscious that the next stage 
is intended and is not applicable to an abnormal 
case where no one concerned, neither the patty 
nor the Court, is conscions of the true facta and 
where, if there is in fact an attachment, the patW 
and Court are not aware of it and are proceed- 
ing as though there were none. [p. 494, coL i.] 

Second appeals against the decrees 
of the District Court, South Malabar, 
in Appeal Suits Nos. 17 and 5 of 1920; 
preferred respectively against the decrees 
of the Court of the Additional District 
Munsif, Palghat, in Original Suits Nos, 
280 and 395 of 1919. 

Mess s. C. V. A nania Krishna Aiyar and 
C. S. SiJt)2minalhin, for the AppelJa ts. 

The Advocate-General and Mr, K, R, 
Narayana Aiyar, for the Respon'''’ent. 

Second appeal coming on for bearing 
on the 27th of October 1922, the Court 
delivered the following 

JUDGMENT. — Second and third plaintiffs- 
appellants, are here to contend that 
the lower Appellate . Court erred 
in holding that Exhibit C was ex- 
ecuted during the pendency of an attach- 
ment, effected by a decree-holder now re- 
presented by tl e sixth a efendant. The 
lower Appellate Court, no doubt, was right 
in holding that the attachment under 
Exhibit 1 was not terminated by the dis- 
missal, with which the proceedings closed. 
It is only necessary to say with regard 
to that conclusion that It might have 
been reached more shortly, because the 
default of the decree-holder referred to 
in O. XXI, r. 57, cannot, in our opinion, 
be con tituted either by his absence from 
.the sale or his failure to bid at tie side, 
^utmust be a default in the discharge of 
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sofifle oblfgatton laid on him by the Code 
or. the inks framed nnder it^ 

Having reached tbatconclusioi'A, however, 
the lower Appellate Conrt did not 
go on to consider the result of the subse- 
quent proceedings in Exhibit 11 . Exhibit 
II was another application for attachment, 
which was dismissed on 2ot Jnly 1914, 
because the decree-holder failed to produce 
the schedules called for. A day before 
that dismissal Exhibit C had been exe- 
cuted, it is urged, during the pendency 
of an attachment. The 1 laintifts' conten- 
tion is that the attachment under Ex- 
hibit I was terminated by the order of 
dismissal of 20th July 1914 and that Exhibit 
C executed the day before that dismissal 
would become effective, when the attach- 
ment came to an end. In this connection 
feliaaice has been placed on the reference 
in section 64, C vil Procedure Code, to 
a transfer made pending an attachment, 
as void, as against all claims enforceable 
under the attachment, the argument 
being that, when the attachment ceases 
and there are no longer any claims enforce- 
able under it, there is no reason why t^e 
transfer should lAot beiegarded as valid. 
On the question raised in conr. ection with 
the proceedings evidenced by Exhibit 
II the lower Appellate Court has express- 
ed no opinion. 

"We must accordingly call on it for a re- 
vised finding on tbe question whether 
Exhibit C is void because of the order of 
dismissal included in Exhibit II. The 
lower Appellate Court's finding must be 
returned within six weeks and seven days 
for objection. It will on the return of 
the finding be open to the respondents to 
Utgwe the question raised by Issue No. 7 
at the trim. 

Second Appeal No. 2128 of 1920 wall 
stand adjourned pending relurns of the 
finding i» Second Appeal No. 2127 of 1920. 

In compliance wi'^^b "tbe ordet contained 
in the abive judgment, the District Judge 
of Soutt follow! iig 

* fUiillWj—Tbe facts which axe admitted 
^e^as foMow:— iifth defendant obtained a 
cause decree against one Hunhi 
iliMtea'Iilhnon; and attached his rights'fn 
Hi#?' suit flBoperty ioii* i9l^b January I 9 H>« 

us d- 1914. 


Exhibit I.) The pioperty was attached 
by 9th Eebiuary 1914 and sale was 
ordered; the execution petition was 
dismissed on 22nd April 1914 as there 
were no bidders at the sale. Again, 
on loth Jiily 1914 an exeaition petition 
was filed (Executi-jn Petition No. loii of 
1914, ;^xhibit 2. Petitionei was ordered to 
produce schedules ; he did not do 
so, and the petition was dismissed- on 
20th July 1914. On 19th July 1914 
the day before this petition was dismissed, 
Kiinhi Krishna Meiior granted a wdchatih 
(Exhibit C) to plaiintiff. A tlird execu 
tion petition was filed on 14th August 1914 
(Execution Petition No. 1227 of 1914, 
Exhibit 3). The property was attached 
by 5th September 1914 and was sold ot 
13th November 1914 and the sale was 
confirmea. The question is whether the 
melc tirih (Exhibit C) is void under 
section 6.^, Civil Procedure Code. Their 
Eordships have held that tne attachment 
made rnder the first execu ti or -petition 
(Exhibit I) was not terminated by the 
dismissal of the petition foi the reason 
that O. XXI, r. 57 did not ^ply to 
that dismissal and have called for a 
finding whether the melcharth, Exhilut 
C, is void by reason of the dismissal of 
the second petition (Exhibit 2). 

2. As the attachment made in the course 
of the first execution-petition subsisted after 
the dismissal of the petition the prayer for 
attachment in the second execution-petition 
was a surplusage. The petitioner was 
ordered to pioduce schedules presumably 
for sale proclamation, he failed to do so, 
and the petition was dismissed. If this 
had been the first petition it would be 
clear that the petition was dismissed 
by reason of bis default. But here I think 
that there was no defai It, The attach- 
meiit made on the first exec c tion-peti tion 
subsisted. The fact that in the second 
petition the petitioner asked again for 
an attachment does not mean that he 
abandoned the first attachment. It 
means merely that he made a prayer 
which was in fact unnecessary. The fiist 
petition, it has been held, was wrongly 
dismissed. It was in fact not dismissed 
at all, within the meaning of 0 . XXl 
u 57a As it was not dismissed, the ca* 
im sciteduksv was unnecesswry^ itd 
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seea from Exhibit I the first petition 
ttet stll the papers necessary ior sale 
had been produced. Therefore, in failing 
to produce schedules, the petitioner 
did not default (in the words of their 
I#ocdshi[ s) in the discharge of an obhga- 
ti®n laid on him by the Coae or the rules, 
and eo3*sequently O. XXI, r, 57 does 
not apply to the dismissal of the second 
petition and upon its dismissal the attach- 
ment made under Exhibit I did not cease. 

3. Under section 6.^, Civil Procedure 
Code, where an attachment Uas been made 
any private transfer of the attached prop- 
erty contrary to the attachment is void 
as against claims enforceable under 
the attachment. Here, attachment in 
Execution Petit on No. 113 of 1914 
had been made on or before 9th 
February 1914, it was subsisting on 
19th July 1914, when the property was 
ttmnsf erred ruder Exhibit C and it did 
not cease on the dismissal of the peti- 
tion on 20th July 1914. The attachment 
under Exhibit I cannot be held t j have 
been abandoned by reason of the third 
application for attachment made in Ex- 
hibit III for that application was again 
mere surplusage. Accordingly my finding 
is that Exhibit C is void. 


These second 'appeals came on lor 
final hearing on the 22nd ef March 1923 
after the returii of the finding from 
the lower Appellate Court upon the 
issue referred by this Couit tor trial 
in Second Appeal No. 2127 of 192*0, 
and the cases having stood over ior con- 
sideration till this day the Couit deliver- 
ed the following 

' JUD&MENT.—tThe appellants, second and 
third iplaiutifis, sued for redemption on two 
documents, Exhibits C and B. The d^ence 
atjpresent material was that Exhibits C, 
^d-B were tak»D duriiig the currency of 
an attachment of the property by. the filth, 
defendant contesting respondent here, who 
has sincebecome the owner ot that property 
by jpur chase fiotn the p-urtshaser at the 
C 3 imrt-sale,.^which subsequently took place. 
Biioxe' tthe 4:enand .we decided 'idiat the 
defendant's attachment *.was subsist- 
iag •tuo^thstand^ng 'the dismissal lof the 
fifth defendant's execution-petition on the 
2 amdAFnli 9 Z 4 * We have now to dmliitith 


the lower Appellate Court s finding on' 
remand, that the attachmoat was not 
terminated by the order of dismissal cm 
a subsequent execution-petitioii, passwi 
on 20th July 1914. The importance of that 
is that, if there was such a termiuatiiin 
of the attachment Exhibits C and B (it is 
not dispiited) would, so soon as there was 
nu attachment and no obstacle to their 
doing so, become binding on the praperty. 

We agree with the lower Appellate 
Court’s conclusion but not for the reasons 
it has given. Eor it held that tl-ere was 
no default by the decree-holder, fifth de- 
fendant, such as O. XXI, r. 37 con- 
templates, on the assumption that the 
failure to produce schedules, on account 
of which the execution-petition was dis- 
missed, was a failure topioduce schedules 
for the purpose of framing the sale .pro- 
clamation and that it therefore was not a 
faili’re to comply with any order, which 
the Executing Court was entitled or bound 
to make. That assumption was untenable. 
For it is clear from the recora that every 
one, the decree-holder and the Court, 
mistakenly thought that the previous 
attachment had been raised and that the 
stage at which schedules weie necessary 
lor framing the proclamation had not been 
reached. That is clear from the order 
on execution-petition, Exhibit II. There 
is first the older after its receipt, being 
that of iifh July 1914, "Pray mUa for 
attachment," and next that of r4th July 
1914 *"BaUa paid, produce schedules/' 
There is no i^erence to any return of the 
warrant of attachment; and there is no 
doubt that attachment was thought ne- 
cessary and so process lad been fileci 
and that no attachment bad been coniple- 
ted. There was so far no question ot. the 
further stage of framing proclama- 
tion. Whether, if that stage had been 
reached, non-compliance with tie Court's 
order to produce schedule would" have 
been a d^ault within the meaning . of 
r. 57 need not be decided. It is clear 
that the slower Appellate Court <has |ai^g- 
lected the material evidence ou tbia mat- 
ter and tiiat wem^stpro?iee4jOn fitt- 
ing that the schedules were i required for 
the making of an .attachmeijiti.su ch. sche- 
dales being teftvaed 
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in various places and for tbe makiixg of 
tlie proclamation by beat of tom-tom ut - 
der r. 54 (2). An attempt has beeii 
made on behalf of the hlth defendant 
to contend that failnie to produce them 
was not a default wittin the meaning 
of r. 57 and that the order of dismis- 
sal was, therefore, not passed under that 
rule. As we are deciding the case on 
another and wider ground, we need 
not pursue that. jPor we cannot accept 
the contention, because we think that 
either under the Code or in the exercise 
of its inherent power to make orders ne- 
cessary for tie prosecution of the petition 
Wore it the Court had power to require 
such schedules to be produced. 

The wider ground on which we decide 
the petition is that, even so, the order 
cannot in the circumstances be regarded 
as having been made under r. 57. It 
is true that the conditions specified in 
r. 57 are at first sight satisfied. The 
Court was unable to proceed further 
with the application for execution. There 
was default by the decree-holder. The 
property had been attached in execution 
of a decree. But that aoes not entail 
that the section has in substance been 
complied with. No doubt the first six words 
of the section "'where any property has 
been attacled** are literally satisfied in 
the present case. But, we are not pre- 
pared to hold that such literal sati^ac- 
tion is sufficient. It seems to us that 
the section as a whole is applicable only 
to cases in which the stage of attachment 
has been passed and in which tie Court 
is conscious that the next stage is ir tended 
and is not applicable to an abnormal case, 
such as that before us, where no one con- 
cerned neither the party nor the Court 
was conscious of the true facts and where, 
if there was in fact an attachment the party 
and the Court were not aware of it and 
were proceeding as though there were 
none. That is clear from the nature 
of the procedure enjoined on the Court, 
Two courses are open to it, either to dis- 
miss the applicjktion with the implication 
that the attachment ceased to exist, 
in which case wlat may be described 
as a fMasi penal consequ ence shall be assum* 
ad« oir for any suffideiit reason to adjourn 


the proceedings to a future date. It would 
be contrary to all principle that the Court 
should be supposed to be making its 
choice between the two alternatives, 
one of which results in the imposition 
of a penalty when it is not aware of the 
tiue facts. The order in respect of which 
default is contemplated, must clearly be 
one, which could be made after 
attachment, not one, as here, appropriate 
only before it. Taking this view, we 
bold that O. XXI, r. 57 was not 
applicable to the present case or to the 
order of dismissal now under consider- 
ation at all. 

Reliance is then placed on behalf of the 
plaintiffs on the fact that the order of 
dismissal was never set aside on appeal 
or, in the alternative, that the decree-holder 
by applying again for attachment must 
be taken to have abandoned or waived 
the attachment already made and still 
subsisting. As regards the absence of 
appeal we observe that the question 
whether an order was really passed under 
r. 57 and whether it has the implica- 
tion referred to in the last sentence of 
that rule is in oiir experience always a 
difficult one, and it is perhaps tube de- 
sired that the rale should impose an 
obligation on the Court to express that 
implication clearly, so as to include in 
its disposal a clear expression of that 
implication, when it intends it. The diffi- 
culty is liiat the character of the order, 
which is made in many cases in the absence 
of the judgment-debtor, is not in con- 
troversy until after time has elapsed and 
it is necessary in some future proceedings 
to determine its effect. The argument be- 
fore us, however, can be dealt with short- 
ly. For, afto our conclusion that 
order of dismissal was not passed un* 
der r. 57 at all, it is immat^al that, 
there was no appeal; for an appeal could 
have secured no purpose, when the order 
in question had not any ^ect on the pre- 
vious attachment, which it was necessary 
to di^lace. As regards waiver, tire 
an swer is equally simple. Fox it is a general 
principle ^at there can be no waiver 
in ignorance of the existence of the rights 
alleged to have been waived. 

Taking this view» we accepts tbe ffiodiiig. 
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and hold that the first attachment was 
never determined and that, therefore, 
]^hibits C and B, made during tie 
attachment which never ceased have never, 
become effective. 

This failing the appeal has been argued 
on anotl er ground that Exhibit O, tl e or* 
der on a claim petition by these plaintiffs, 
sustained Exhibit B to the extent of 
Rs. 630 actually secured by it and tlat, 
therefore, the plaintiffs should have had 
a decree to obtain possession on payment 
of Rs. 630. This argument was taken 
very obscurely, if at all, in tie grounds 
of appeal in this Court. It can be dealt 
with very shortly. First, tie right to 
obtain possession was conferred by the 
melkanom, Exhibit C and not by the pa- 
nayam deed, Exhibit D, which entitled' 
the plaintiffs only to retain possession 
of the property as security lor their money 
after possession haa been obtained under 
Exhibit C. Next, Exhibit O did not sus- 
tain Exhibit B, as a mortgage with posses- 
sion, whicl could be redeemea, but only 
directed the plaintiffs that the property 
shot Id be sold subject to a charge under 
that document for Rs. 630. The plaintiffs 
cannot claim any different or further 
relief on Exhibit B, than Exhibit O allowed 
them. 

The result is that Second Appeal No. 2127 
of 1920 fails and is dismissed with costs of 
fifth respondent (sixth defendant). Second 
Appeal No. 2128 of 1914 must be decided 
on the same grounds and it is also dis- 
missed with costs of first respondent- 
plaintiff. 


Appeals dismissetL 

V. N. V. 

2 . R.& W. C. A. 


CASES, ^ 

AIJiAHABAD BIOH COURT. 

Srcond Cmn Appbai, No. 255 of 1921. 

May 12, 1922. 

Present Justice Stuart and Mr. 

Justice Kanhaiya Eal. 
MAHARAJA of JAIPUR and another— 

fii., pEFENDANTS— ApPEI^I^ANTS ! 
u versus 

[SURJAN SINGH-Peaintiff-' 
Respondent. 

* Evidence’^ Act (J of 1872), s. ii6 — Estoppel — 
Third persons not claiming under tenant ^ whether 
estopped from claiming possession by escheat. 

Third persons who do not daim possession 
of land under the tenant thereof, are not estopped 
from daiming possession by escheat. 

Tadman v. Henman, (1893) 2 Q, B. i68j 5 R, 
479; 57 J* I** 664, relied on. 

Second appeal from a decree of the 
Judge, Small Cause Court, eXiercising the 
powers of a Subordinate Judge, Allahabad, 
dated the 5th of April 1921, reversing 
that of the Additional Munsif, Allahabad, 
dated the 20th Becember 1918. 

Br. 5 . M. Sulaiman (with him Pandit 
Jagiiwan Nath Takru and Munsbi Sheo 
Prasad Sinha), for the Appellants. 

Munsbi Haribans Sahai, for the 
Respondents. 

JUDCrMENT. — ^The facts of the suit 
out of which this appeal arises can be 
stated very shortly as follows i—Tn ere 
is a small hoi se in Katra, Allahabad City, 
standing within an area oi 35 acres. This 
area is owned by His Highness the Maharaja 
of Jaipur, This small house was previous- 
ly occupied by a woman called Mummmat 
Sukharaji. She died about 1907. .Before 
her dea^ ^e had let the house to a man 
named Ramji Sahai. He continued to occupy 
it after her death. There was a man called 
Sukiv Nut with, whom Sukharaji had been 
living as his mistress. On her death, 
Rainji Sahai continued, to pay rent to 
Svkhu Nut, Then Sukhu Ni^t died. After 
his death Ramji Sahai paid rent to Mu$am- 
Raghrnathi, who was a subsequent 
mistress of Sukhu Nut. When Musammi^t 
Raghunathi died she made a Will in favour 
of a man called Si rj an Singh, the plaintiff- 
respondent in this appeal, by which ahe 
bequeathed him the . house in qaestioa. 
We have it tuat Ramji Sahai vacated the 
premises on the 6th of October 1916. 
Three daye after he had vacated the pre- 
mises, Pandit Aoim Nath took poiMisston 
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of themr tkietthe pecmissimoltke JAakataj a 
0^ Ja 'who claimed tka homse as ha^g 
escheated to him after the death of S-ikha- 
ra|i Sarjan Singh institutedthe smt out 
of which this appeal aiises for the ejectment 
of Bamji Sahai and Pa dit Amar Nath- 
The suit was instituted the ii4th of March 
1918 about e%hteea months after Ramji 
Sahai had. left the premises. The object, 
apparently, including Ramji Sahai as a 
defendant when he palpably could not be 
ejected, iwras to raise a plea Which has been 
decided in the plaintiff's favour by the 
lower Appellate Court. Pandit Amar Nath 
naturally- put up the defence that he was 
holding with the permission of the Mi^araja 
and, ia consequence, the Majaiaja was 
joined as a defendant. Ramji Sahai took 
no interest in the decision of the suit. 
He would not take any inteiest in it as 
he had left the premises. He contested 
the suit, but not seriously. The Maharaja 
of Jaipur and Pandit ^ar N^ta took 
as their defence the obvious defence as to 
the title of Surjan Singh. The Maharaja 
claimed by escheat bat he was content to 
pat the plaintiff to proof of bis title. The i 
a plea was put forward that the Maharaja 
and Amar Nath could not question Surjan 
Singh^s title under section 116 of the Indian 
Evidence Act. TJtds plea of estoppel has 
found iavour with the lower Appellate 
Conrtbutitdaesnothnd favour w.th us. It 
ia iperfectly clear tuat ne^ tb er the Maha j a 
nor Amar ^u^h was ‘a tenant of tne iiouse 
4a ♦quesiiion, not did tney claim through 
Ramjr Sa .ai who was the te iant, -a i‘d, 
f-itfthex, there was tl en no tenancy. There 
©an be -Ho estoppel against tiem. The learn- 
e-l Suibordnate Judge has found collusion 
between Ramji Sahai and Amai Nath. 
On 'fhe facts, as he hasiound, t er^ was no 
oeUus^on at all* In any ciroumstaaces, 
the ordtaary doetriste which was laid down 
in .V* (i), it-whd 

pjersqna not chiimiMg possesaiou of lai.d 
h ider tne tenant re iuot .esto;P-d, h 
apphciition.' / The ./Miharaju -wid ^Amar 
JifLth, whoiare apf>eilauts a* this 

every night' t© pitt^Surj n-Sijfgh 
to,;Bix^.of ibis -titfe. rput him to 

fmot . hfs titlffi. to file i JEoiat below lar^d' 
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there can be no doubt as to the fact that 
he h s bee a unable to establish any title. 
The question of the estoppel of^ Raiipji 
Saiti is of no importance in the 
decision of this apped, for he* lias 
not appealed. We, therefore, decree this 
appeal and direct that Sirjan Singh's 
s dt gainst His Highness the Maharaja 
of Jaipur, and Pandit Amar Nath stand 
dismissed and we direct that Surjan Singh 
pay his own costs in this appeal and Ihe 
costs of the Maharaja of Jaipur and Pandit 
Amar Nath ia all Courts, 
w. c5. A. Appeal decreed. 


LAHORE HIGH COURT. 

First Civic Appeac No. 107 of 1922. 

August I, 1922. 

Present :— 4 /Lr . Just'oe Campbell. 

Musammat MUKABAR and another-' 
Defendants— Appeccants 
versus 

KARIM BAKSH— PCAINTIFF— • 

Respondent 

Guetriians and Wands Act {VIII of 1890), «• 
I 'i^Father, when ought not to he appointed gumSan 
of his son. 

WUere a fatiher neglects to maintain a aoA, 
and it appears that the welfare of the son would 
not be promoted by his being place I under the 
guardiaaeWp of his fathe**, the latter ought not’ 
to be appointed guardian. 

F‘rst appeal from .n order of the Senior 
Subjrd nace Judge, I/udniana, dated the 
22nd Niwember 1921. 

Mr. Badr-ud-Din Kureshi, for the Ap- 
pellants. 

Messrs. Beni Par shad Khosla and Ghulam 
Rasul, for the Respondent . 

JUDGMENT — This is an appeal against 
an order by the Senior Subordinate Judge, 
Ludhtaaa, under the Guardians and Wards 
Act appointing Karim Baksh the ga rdian 
of the person of his own son, Wazir Alam, 
aged 14 years. The appellant is tl e boy's 
maternal grandmother. It is argued that 
on account of tie applicant's previous 
conduct towards his son tie order should 



USfBIAK GAS8S; 


4 §f 


V«i. 75J 

CH^I<ARAM V. OVnClAl, RECRIVBR. 
ilot have been made. For the respondent 
it has been contended that the application 
was one under section 25 of the Act and that 
what was done was to or del the return of 
the minor td his father who is his natural 
guardian. A decision of the Madras High 
Court, reported as Mohideen Ibrahim v. 
Mahomed Ibrahtm (i), is quoted as showing 
that such an application is competent 
and should be granted in cases like the pre- 
sent. It is not clearly stated in Mohideen 
Ibrahim v. Mahomed Ibrahim (i) whether 
the father in that case had been appointed 
guardian under the Act. In any case, 
the learned Senior Subordinate Judge is 
specific in saying at the end of the order 
under appeal: '* I, therefore, appoint the 
applicant as guardian of the person of the 
minor/* and tl ere is no express direction 
i ndei section 25 to the ward to place 1 im- 
self in tlie custady of tl e guardian 

The boy stated that he wished to re- 
main with his maternal grandmother, but 
the Court thought that he did not seem 
to be old enough to form an intelligent 
opinion. The Court also held that the 
fact of the father having re-married and 
the order of maintenance having been 
passed against him had no effect in depriv- 
ing him of his right to be guardian of his 
own son. It was further remarked that the 
minor had not been sent to any school; 
that he did not appear to be making much 
progress at his trade of tailoring since he 
had been an unpaid apprentice for si^x 
years, and that fiomhis appearance he 
did not look to be well cared for. 

The main point in appeal is in resjpect 
'of tile niaintenance ordei, the full signi- 
ficance of which the CoUrt below has not 
perhaps appreciated. It is admitted that 
an order was passed under section 488, 
Criminal Procedure Code, on the 6th July 
;i9io, directing the applicant to pay Rs. 3 
Jfer mensiim for the support of this boy. 
The record of this case has been burnt, 
hut it is admitted that out of Rs. 126 due 
Us lUaintenance tor the period 611 : March 
tqjS to 6th March 1922 the applicant 
hud failed altogether to pay some Rs. 30 
and only paid Rs. 97-8-0 after four years' 
dSelay. This evidences very serious neglect 


by the applicant of his son. He shears 
to have divorced the motliUt. . 

The boy wants to go on being a, tailor 
and does not wish to live with hia fa^er and: 
if he is fourteen years of age he is old enoUgt 
to know something about bis own mind. 
He is learning a trade and if his father 
takes him away and sends him to school* 
as is suggested he^might do, the bo)^*s pros- 
pects in life would not necessarily be ini- 
proved. The father is said to be a l^ichet 
Collector on Rs. 50 per m^sem and there i# 
a step-mother and a secori.d family. 

It does not seem that the welfare of the 
minor will be promoted by his being placed 
under the guardianship of his father in view 
of the latter's past neglect, and Itcere appears 
to me to be something in thie contention 
that the application was filed by the father 
merely in order to escape payment of arrears 
of maintenance for which steps were being 
taken against him*. 

I accept the appeal and set aside the order 
of the lower Court with costs. 

W. C. A. 

Appeal aceepiei, 


SIHD JlHMClAb OOMMISilCmBit'8 
COURT. 

Sun? Ho. 2111 OF 19211. 

March 28, 1922. 

Pre^V—'Mj. Raymond, A. J. C. 
CHRI^ARAM AND O^PHBRS— PliiytjtTlffiFI® 
versus 

OPFICIAIy RECRIVaR Am OiWHjBR3. 


—Dbfbndants. 

Hindu Law — Debf^Piom duff of sa«— jRro- 
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iinder thft Mitakshara Law a lather has the 
right to dispose of his . son's interest in ancestral 
immoveable property for the payment of his own 
debts not contracted for immoral purposes, and 
such interest is, therefore, “ property ” within the 
meaning of section 3 (a) of the Provincial Insol- 
vency Act, and, on the father being adjudged 
insolvent, vests in the Receiver, [p. 501, col. 2| 
p. 502, col. I.] 

Pakirchand MoHchand v. Motichand Hurruck* 
chand, 7 B. 43S; 3 Ind. Jut. 93; 4 Ind. Dec. (n. s.) 
294, Jagabhai Lalubhai v. Vijbhukandas Jag^ 
jivandas^ ii B. 37; 6 Ind. Dec. (n. s.) 24, Ran- 
gayya Chetti v. Thanihachalla Mudali, 19 M. 
74; 6 Ind. Dec. (n. s.) 757 and Harmukh Rai- 
Munna Lai v. Radha Mohan, 54 Ind. Cas. 9311 
158 P. R. 1919; 109 P. W. R. I 9 X 9 » relied on. 

Mr. Srikrishundas Lulla, for the Piaint- 
iffs. 

Messrs. Kimatrai Bhojraj, Nathumal Asa- 
nand and Isardas Odhoram, for the De- 
fendants. 

Jd.DO’MENT. — This is a suit by the 
minor sons of one Mofcumal Dilumal by 
their next freind Ghanshamdas Dalumal 
for a d^laration that a dwelling bouse 
situated on plot Ko. 57, Suivey Sheet A, 
23 Kapier Qaarter, Karachi, is their joint 
ancestial property and that o' their father 
Motumal, and that the shares of the pla’ntifEs 
in it are not liable for the debts of the latter, 
and for the partition of the same. Defend- 
ant No. I is the Official Receiver in whom 
the estate ot Motumal on his being adju- 
dicated insolvent has been vested ; defend- 
ant No. 2 is the w.fe of Motumal, and 
defendants Nos. 3 A, and 3 B and 3 C are 
according to the plaint joined as co- defend- 
ants as they claim to be mortgagees of 
the said property. PJaintids contend that 
their share in the aforesaid property is 
not liable for tie alleged debts due to 
defendant No. 3 or for any debts at all due 
by their father, on the ground that the 
business done by the father was neither 
ancestral nor for the benefit of the joint 
family, that the property sought to be 
j^titioned was not asset of the business 
and that the debts, if any incurred, do 
not justify the father drring his lifetime 
to mortgage the property. 

The mam content on of defendant No. i 

that, even if Motumal and the plaintifis 
constitute a joint Hindu family, tie said 
Motumal being the manager of the family 
ifid"!^e father of, the plaintiffs, the whole 
Joint family property including, theiinte^^est 
of the plaintiffs vest in hm. Wfitten 


statem^x^tihave also been filed by the other 
defendants except demndaut No 2 but it 
isunnecessaiy to refer to them at th s stage. 

After some evidence bad been recorded 
on behalf of the plamtffs, Mr. K matrai, 
representing defendant No. i, invited me 
to dispose of the following issue in the 
first instance, for, in his view, if I came to 
the conclusion that the property of which 
partition is sought was vested in ^e 
Official Receiver on Motumal being adju- 
dicated an insolvent, it would conclude 
the whole suit and obviate the necessity 
of a, ly further evidence. Mr. I^ulla, for 
the plaintiffs, acceded to the suggestion 
as he agreed that if the property in suit has 
vested in the Official Receiver, his suit 
is unmaintainable, and the Pleaders for the 
other defendants concurring. 1 am con- 
fining my decision to this issue only. 

This issue is as follows : — 

Did the co-parcenary property vest in 
this Official Receiver on Motumal being 
adj u die ated i nsol vent ? 

In addressing arguments on the legal aspect 
of the case, Mr K. matrai has proceeded 
on the assumption that the property in 
Slit is ancestral, and that the business 
carried on by Motumal was his separate 
business, and that the debts contracted by 
him are his private debts. H.s arguments 
may be formulated as follows : The Hindu 
Law imposes oxi the son the duty of paying 
the debts of his father to the extent of the 
former’s interest in the co-parcenary prop- 
erty, provided the debts are not of an illegal 
or immoral character, and the creditor 
of a father, though he may obtain a decree 
against the father alone, can enforce such 
decree by attachment and sale of the whole 
co-parcenary property including the son's 
interest therein. The father, therefore, to 
satisfy an antecedent debt not incurred for 
an unlawful or immoral purpose may mort- 
gage or sell the whole co-parcenary property 
including the son's interest therein with- 
out the consent of the son, and such mort- 
gage or sale binds the son's interest in the 
jgroperty, though the son was not a party 
to it. It is not alleged that the debts con-* 
.tr acted by Motumal were tainted with 
Immorality or were of an illegal character. 
Therefore, argues Mr. Kimatrai, when Motu- 
mal was adjudicated insolvent ihe wkoU 
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of the co-parcer*ary property under sec- 
tion 28 of the Provinc-al Insolvency Ajt 
vested in the Official Receiver, and property 
is defined in section 2, claose (d), of the same 
Act as including any property over which 
a person has a di^osing powei which he 
may exercise for his own benefit, and 
as Motumal had the power of disposal over 
the property in suit for debts not of an 
^moral or illegal character, this property 
b^ame vested in the Official Receiver by 
virtue of the adjudication order. 

Mr. I<ulla*s answer to this argument is 
^e case of Sahu Ram Chandra v. Bhnp 
Singh (i) decided by the Privy Council. 
He stro'ngly relies on the following passage 
in the judgment at page 444* : While 
the father, however, remains in life; the 
attempt to affect the sons' and grandsons* 
shares in the property in respect merely 
of theii pious obligation to pay off their 
father s debts, and not in respect of the 
debt having been truly incurred for the 
inteiest of the estate itself, which they with 

their father jointly own, .must 

fail t and the simplest of all reas>)ns 
my be assigned for this, namely, that 
before the father's death he may pay off 
the debt, or after his death there may be 
ample personal estate belonging to the 
father himself ort of which the debt may be 
discharged. In short, responsibility to 
meet the father s debts is one thing, and 
the validity of a mortgage over the joint 
estate is quite another thing. Accordingly, 
the case founded merely on pious obliga- 
tion, and so strenuously argued before the 
Board, fails in tbe present instance by 
reason of the fact that Bhup Smgh, who 
Contracted the debt, is still alive, and that 
there is a concurrent finding by both the 
Courts belcw to tl e effect that the plaintiffs 
have failed to prove that the debt of 
Rs. 200 for which the mortgage was granted 
was incuned for any legal nece.ssjty or 
benefit to the estate." Relying on this 
decision Mr. Dulla has contended that as 
Motumal is alive, plaintiffs* interest in 
the co-parcenary estate remains intact 


(i) 39 Ind. Cas. 280: 39 A. 437; 44 I. A. 126; 
19 Bom. L. R. 498; 21 C. W. N. 698; i P. L. W. 

A.X. J. 437; 26 C. L. J. i; 33 M; h, J. i •; 
<1^91^ M. W. N. 4391 22 M. I.. T. 22; 6 h. W. 213 

“ * o* 39 A,— ^ 


and cannot be affected by Motu mat's lia- 
bilities, during the latter's lifetme. In 
other werds, payment of the father's 
debts caxinot be enforced by suit against 
the sons during the father's lifetime. 

The judgmeiit of tbe Privy Council has 
evidently given rise to much anxious 
thought in some of the High Courts in 
India which had to consider It. For if 
tbe logical result of this judgment is to de- 
clare tbe aoD-liability of the son to pay his 
father's debts during his father's lifetime» 
it involves a departure from several rulings 
ol the Privy Council itself and of High 
Courts in India. 

The case of Nanomi Bahmsinv. Modhun 
Mohun {2) held that the sons could not set 
rp tl eir rights against their father's alien- 
ation for an antecedent debt or against 
his creditor's lemeoies lor their debts 
if not tainted with immorality'. The father 
was alive in this case and it was held that 
the purchaser bought the entirety of the 
estate which could lawfully be sold to himj 
In the cases of Girdharee ImU v. Kantoo Lull 
(3) and Suraj Bunsi Koer v. Sheo Persad 
Singh (4) the creditor's right is held to be 
co-extensive with the father's power to 
satisfy his antecedent debts not tainted 
with illegality or immorality and tbe right 
exists equally in the lifetime of the judg** 
ment-debter as well as after his death. 
It was said by Lord Justice Knight Bruce 
in the former* case : 

“ The freedom of the son from Ihe^ob- 
ligation to discharge the father's debt, 
has respect to tbe nature of tbe debt and 
not to the nature of the estate, whether 
ancestral or acquired by the creator of tbe 
debt." As late as 1916, in the case of 
Sripat Singh v. Prodyot Kumar (5), it was 
laid down by the Privy Council that, "By 
the Mitaksbara Law a judgment against 


(2) 13 I. A. 1; 13 C. 21; 10 Ind. Jur. 15x1 4 Sar« 
P. C. J. 682; 6 Ind. Dec. (n. s.) 310 (P. C.). 

(3) I I. A. 321; 14 B. L. R. (P. C.) 187; 22 Wi 
R. 36; 3 Sar P. C. J. 380 (P. C.) 

(4) 6 I. A. 88; s C. 148; 4 C. L. R. 226; 4 S*r. F. 
C. J. 1; 3 Suth. P. C. J. 389; 2 Shome h. R. 24*1 
2 Ind. Dec. (N. s.) 703 (P. C.). 

(3) 39 Ind. Cat. 252; 44 C. 524; 44 I. A. l; 19 
Bom. L. R. 290; 32 M. L. J. 133; 15 A. h, J. 147; 
(1917) M. VIT. N. 1931 21 C. W. N, 442; 25 C. L J. 
220; 21 M. h. T. 222 (P. CJ. 

Hm9om0n P§rmi PamUhif T. Vi 
Mabpne ATaemy Kmrtmi, 0 Ki h Am 
si jfc 
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the fathei of familycaimot be executed 
againstf (he whoJeof the joint faxuly prop- 
erty, if tbe*debt in respect of which the 
joidgiaeat has been obtained was a debt 
incurred for illegal^ or immoral purposes. 
In every other eveiUb it is open to the exe- 
cution creditor to sell the whole of the 
estate in satisfaction of the judgment ob- 
tained^against the father alone. ** The 
father gainst whom the decree wasjobtained 
was still a|ive« at the date of executiou 
proceedings in this case. Kow, it is very 
significant to observe that there is noe:^licit 
pronouncement of dissent in Sahu Mmts 
m%e(i)hom the earlier judgments of the 
Brivy Council if it was intended to lay down 
the law for future guidance that the liability 
of the sons does not arise during the life- 
time of the father ar4d their shares in the 
aiKestral property cannot be proceeded 
against so loi^g as the father is alive. 

The Privy Council case ol Sahu Ram 
Qk^ndita V. S%ngh (i^ has been con- 
sidered in the case of Vtnjanampati Peda 
v. VadlamannaU Sreenivasa 
(6) and it was there held 
that this case does not overrule the 
long line of decisions as to the right 
of the, creditor: to a Hindu father to 
ane the. father and the sons for 
an antecedent debt incurred by the father 
for purposes neither illegal nor immoral 
to, attach and to bring to sale the 
interest of the sons as well as of the father 
in the^ execution of the decree in such a 
suit and Kumaraswami Sastry, J., said: 
'*'ihe decralonj in Sahu Ram's case(x) 
makea it clear ; that it is the primary 
duly of thej father to pay debts 
iacurted by him not for any family 
neceasity hie own purposes and that 

p duty or f. the son, assuming that 
it arf^s at all during the lifetime of the 
ari^^ only if his father's ..hare or his 
self-ac.qwitio,ns are Jnsu.fficient to njeet 
the debts/' Sahu Ram’s ca.se (i) 
has again been d scussed in Hanmant 
Joshi V. Ganesh AnnaH 
Pujan (7). It was held in this case 
that the shares of the sons in the ancestral 
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property could be attached and sold during 
the liietime of the ather lor the satisfat - 
tion of bis personal debt not tainted with 
illegality or immorality. Justice Shah at 
page 628* of his jugment, observed, ''That 
the main point in Sahu Ram'S 

Base (i) related to the arte* 

cedency of the mortgage-debt, the debt 
not having been incurred prior to or inde- 
pendentiy of the mortgage. Undoubtedly, 
this point is decided and the conflict of 
decisions on that pcintis settled. But 
there was no question in that case if the 
remedy of a decree-holder duriag the life^ 
time or the fat! er and the judgment cannot 
betaken as deciding tlis point.'' There ia 
a natural reluctance to hold that tha effect 
of the judgment in Sahu Ram* s case (i) i^to 
override in effect tl elaw tl at has prevailed 
for over 40 years, the more so as tl ere is 
nc express in die at on in the jugment to 
that e&ct and if the judgmentis to be taken 
as overridiiig the current ot decisions bither- 
to in force, it must result in a serious shock 
to the right of creditors who have been ceb- 
ing on the faith of these decisions ever 
since 1874 when the case of Girdharee LaU 
V. Kantoo LaU (3) was decided, bio doubt, 
previous to tie judgment in this last case 
by the Privy Council, it was considered 
as pointed out in the case of Lalji Sahai 
V, Fakir Chand (8): ‘‘That the pious 
duty of paying the tathei's debts dhi nert 
ar se until after bis decease, and that by 
the judgment of the Privy Council it had 
been established that it was the pious duty 
of the son to pay his father's debts out of 
the ancestral estate even in the father's life- 
time, " and in the view of some of 
the Judgeis the law as it stood nnterior 
to the judgment of the Privy Council in 
Qifdkmee LalVs case (3j was more in accord 
with the law as propounded by the Smriti 
writers and their commentators. 

Now, as far as th^ case bdore me is con- 
cerned, it appears to me unnecessary to 
discuss, the question wl ether the 
judgment of the Privy Coi*ncil in Salm 
RmrCs case (i) was mainly confined to 
reconciling tie divergence of opinion 
in the various High Courts as to the 
: (8) 6 C. 135; 7 C. b. B*. ‘.71 3 Ind* I)«c. (w. Si) 
% 

Page of 43 B,— 
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tasuc meaning and scope of “ antecedeut 
debt in the kindj I^aw or whether it 
was intended to lay down the law for onr 
guidance as to tie exemption of the sen's 
liability for his father’s debts in the latter ’s 
lifetime, for the Privy Council appears 
to have restricted this exemption to case : 
where there is a possibility of the father pay- 
ing of his debts before his death or where 
after his death there may be ample personal 
estate belonging to the father himself ort 
of which the debt may be discharged, 
and it may be argued tl at this possibility’’ 
discharges a Mitakshara son from the 
pious obligation to pa> the debt of his father 
whether it las been incurred for a family 
necessity or not. Butin the present case 
the father has been adjudicated an insolvent 
and this normally excludes the possibility 
of hts discharging his liabilities or of the 
possession of personal est?ate sufficient 
to discharge them. Therefore, as the debts 


whkii cftn be tfsed, as it. is infficative 
and descriptive of every possible interest 
which a party can have.^ Now, by sec* 
ticn 28 of Provincial Insolvency Act of i92o, 
corresponding with section 16 of the Provin- 
cial In olvency Act of 1907, clause (2) states 
that: '‘On the making of an order ef adju* 
dication the whole of the property of the 
insolvent si all vest ir the Court or in a 
Receiver and the only restriction that is 
introduced is by clause (s) of section 28 
that the property of the insolvent shall 
not include any property which is exempted 
by the Code of Civil Procedure or by 
any other enactment for the time being in 
force from liability to attachment and 
sale in execution of a decree. Mr. I^rlla 
contended that the power of the father 
to dispose of tie ancestral property could 
not be transferred to the Official Re- 
ceiver but in the case if Fak{fch(^nd 
Motichand v. Motichand Hurruckchand 


were not incurred for illegal or immoral 
purposes, and the father is unable to dis- 
charge them out of his personal estate, fJie 
pious obligation rests on the sons to dis- 
charge their father’s debts even in the 
latter ’s lifetime. 

The question now arises, did the prop- 
erty in suit vest in the Official Receiver 
on Motumal being adjudicated insolvent and, 
if so, wlat is its effect on this suit ? But 
before answering this question it is neces- 
sary to consider whether the father’s 
posver of disposal of ancestral property 
for his antecedent private debts not being 
of an immoral character falls witliin the 
purview of the definition of the word 
“property” as explaiiaed in section 2 
clause (d) of the Provincial InsolveiiCy 
Act. The ^ord “property ” has not been 
defined but is said to include any property 
over which or the profits of which any 
person has a di^wsing power which he 
may exercise for Ids cwn beaiefifc, tbf.s cer^ 
tainly rendering the meaning of the word 
very comprehensive. Eqiu lly, the term 
** p 3 operty ” is not defined in the Transfer 
of Prop^ty Act but in the Pull Bench 
case of Shankar v. Ganesh Prasad 

(9) it was described as a word of very com- 
prehensive meanixig and reference was made 
to I#ord Lang dale’s description of it as being 
“ the most comprehensive of aUfftertns 
( 9 ) ^9 A, 385; 4 A. L. J. 273: A. W. N. (1907) 
971 2 Ml Iri X. 248 ( 9 , B.). 


(10) it was held that, “ Under tie Mitak- 
shara Law a father has the right to dispose 
of his son's interest in ancestral immove- 
able estate for the payment of his own 
debts not contracted for immoral purposes; 
and a vesting order', made under sec- 
tion 7 of the Indian Insolvency Act, \e&ts 
that right in the Official Assignee who 
can, therefore, give a good and complete 
title to such ancestral immoveablfe estate 
to a puchaser . A substantially sifilildr 
conclusion was arrived at in the case bf 
Jagahhai Lalubhat v. Vijhhukandas Jag- 
jivandas (ii) and the principle oi both 
these cases was approved and followed 
in the case cf Rangayya ChetU v. Tham- 
kachalla Mudali (12). No doubt, these chses 
were decided under the Indian Insolvency 
Act, but I can conceive no. distinction m 
principle as to the applicability of ^e^l^ 
and in the case of HartHukh Mai- 
Munna Lai v. Radha Mohan (13) a 
Divis^ional Bench of the Lahore High 
Court held in caseto which the Pt&- 
vincial Insol vtney Act applied that under 
the Mitakshara Law father has the right 
to dispose of lis son^ interest in ancestral 
immoveable estate for the payment of, 
((10) 7 B. 438; 8 Ind. Jur. 93; 4 Bid- (N. 8 .) 


(n) II B. 37 ; 0 Ind.* 1^35* (n* a) 24 . 

I* 19 M. 74: 6 If- i') 
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Ws own debts not contracted for immor^ 
purposes and si ch interest, tLerefoie, is 
' ** property witiiiu the meaiing of section 
3 cla -se (a) of tl e Provincial Insolvency 
Act and on tie father being adjudged 
insolvent vests in the Receiver. This latter 
-case is on all fouis with tie case wild 
which I am concerned. In my opinion, 
therefore, the ^ares of l^e plaintlEs in 
the piopeity in suit are effected by the 
vesting order conseqaent on the adjv di- 
cation of theii fat! er Motnmal as insolvent 
and tl e proper ty in suit has wholly vei^ted 
in the Official Receiver, The result, th^^ie- 
fore, is that tl c plaintiff's si'itis r nmaiatain- 
mbie and must be dismissed but tl e parties 
tie to bear their own costs in the cirerm- 
•tances of this case. 

W. c. A. Smt dismissed. 

PRIVY COtmCIL. 

Appbajlprom the Oudh Jtjdiciai* 
Commissioner’s Court. 

March 6, 1923. 

Ivord AJktinson, Sir John Edge 
and Mr. Ameer Ali. 

Mirza ABID HTO AIN KHAN and 

ANOTHER— APPKnnANTS 

versus 

AHMAD HUSAIN and others — Respond- 
ents. 

Civil Procedure Code {Act V of 1908), 5. no, 
4tpplicabiliiy of — Suit for recovery of annuity — 
Value far purpose of appeal, how calculated. 

The raltte of the subject-matter in dispute for 
the purposesof an appeal to His Majesty in Coun- 
cil In a suit to recover an annuity is, under section 
Iio of the Civil Procedure Code, the annuity 
which is sought to be recovered, not the value of 
the property upon which that annuity is charged. 

Radhakrishna Ayyar v, Sundaraswamier, 74 
Ind. Cas. 384: 49 I. A 21 1; 45 M. 475; 16 I<. W. 
iSj 3; M. 1 ^. X. 31; 43 M I#. J. 323: 27 C. W. N. i; 
(Z9a2) A. I. R. (P. C.) 2571 20 A. h. J. 937; 36 
C. It. J. 450 (P. C.), idterred to. 

‘ ' Appeal from the judgnient of the Ouclh 
Judicial Commissioner’s Coi rt. 

Messrs. De Cruyiher, K. C., and E. B, 
Mnihes, for the Appellant. 

Mr. W. W attach, for the Re^ondents. 

jxjmmmT. 

liOfS AtldiifOD*--*lQ this cade the aA^nulty 
which is Sought to be enforced is only 
ltd. r25 *per annum. By no reasonable 
method of veltiation can an annuity cf 
Rs. 125 per annum be worth Rs. iu,ooo. 
flfhe Jiothjstclionjf of ^ the Code of^C^vil 


the annuity which is sought tj be r coher- 
ed, not to the value of the property upon 
which that annuity of Rs. 125 is charg- 
ed. Their Tordships think it right to 
call attention t(, the fact that the deci- 
sion in the case which has beeu referred 
to, Radha Krishna Ayyar v. Sundara- 
swamier (i), apparently proceeded upon 
a supposed admission, which admission 
it now appears was really not made. In 
that case, too, the rent was Rs. 1,500 odd 
per annum, and there was nothing incen^ 
sistent or irrational in holding that the 
value of that re^it was over Rs. 10,000. It 
was not seven years' purchase; wlicreas it 
is impossible that the annuity about which 
the controversy in this case has arisen can 
be worth Rs. 10,000. Their Uordships 
are, therefore, of opinion that the appeal 
is imcjmpetent and they will so humbly 
advise His Majesty . The appellants will 
pay the costs of the appeal. 

w. c. A, Appeal dismissed. 

Solicitors for the Appellants: — Messrs* 
Watkins and Hunter. 

Solicitors for the Respondents: — Messrs. 
T. L. Wilson and Co. 

(i) 74 Ind. Cas. 584; 49 I. A. 211; 45 M. 475; 

16 I4, W. 18; 31 M. I4. T. 31; 43 M. L. J. 323; 27 
C. W. N. i; (1922) A I. R. (P. C.) 257; 20 A. J. 
937136 C. I.. J. 450 (P. C.). 

ALLAHABAD HIGH COURT. 

SeconT) Cl VII. Appeae No. 611. of 1922. 

July lo, 1923. 

Present: — ^Mr. Justice Kanhaiya Lah' 
Musammat ALTAFAN -Peaintiff 
— Appkeeant 
versus 

IBRAHIM— Defendant— -Respondent. 

Muhammadan Law — Marriage — Impotent per- 
son, definition of — Suit for cancellation of marriage 
-—Wife, what must establish — Procedure — Expert 
evidence, value of— Finding based on opinion of 
experts, whether conclusive — Second a^eal. 
According to Muhammadan Eaw, a person 
is said to be 'impotent ' if he is unable to have 
connection with a woman, though he has the 
natural organ ; or if he is able to have connec- 
tion with an enjoyed woman, but not with a 
virgin, or with some women but not with oti ers. 
Whether the disability be by reason of disease, 
or weakness, or origin^ constitution, or advanced 
age or enchantment, he is still to be accounted 
iu’potent with respect to hex with whom he cannot 
have conned ion. [p. 5^*3, col i.] 

Eaillie’s Muhammadan Eaw, Vol. I, p. 347, 
reimed to. h 

b The right offa wife tofdaimfa juoicialf divorce 
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contingent on her succeeding to establish that 
she did not know of his impotency at the time 
ot her marriage, and that it has not since then been 
removed j but the divorce must remain suspended 
for a year after the decree in order that it might 
be ascertained whether the defect is removeable. 
[p. 505, col. 2.] 

Wilson's Muhammadan I^aw, 5th Bdition, 
P- 145. 

A, V. B., 21 B, 77; II Ind. Dec. (n. s.) 54, relied 
upon. 

A finding based on the opinion of experts is 
not necessarily a finding based on facts proved 
or fiirectly demonstrated and may be interfered 
with in second appeal, [p. 505, col. i.] 

The opinions of experts are relevant but not 
conclusive as to matters to which they relate 
and where they materially differ, their value and 
ufficiency may legitimately form the subject 
of consideration and scrutiny despite the accept- 
ance of any one of them by one Court or anothctf. 
[p. so^, col. I.] 

Plaintiff sued for the annulment of her marri- 
age with the defendant alleging that he was 
impotent and that she came to know of this fact 
after her marriage. It appeared that she had 
lived with him for about six years but that her 
hymen was intact and there were also other signs 
of virginity. On the other hand, the medi- 
cal evidence showed that the defendant was potent 
end quite fit for sexual intercourse: 

Held, (i) that as the hymen was intact and there 
was nothing to show that the physical conditions 
of the hyme 1 were of an abn >rmal chdracter, 
very strong evide ce was needed to rebut the 
presumption which arose from that state of things 
against the consummation of the marriage by the 
husband in spite of the wife having lived with 
him for about six years ; [p. 504, col. i ] 

(2) that a prima facie case having been made 
out the plaintiff was entitled to a decree nisi for 
the annidment of her marriage with the defendant, 
but that the decree would not be made absol te 
till a year hence during which period the plaintiff 
would allow full access to the defendant t > exer- 
cise his marital rights; [p. 505, col. 2.] 

(3) that if after the expiry of he above period she 
satisfied the Court that her husband continued 
to be impotent, the decree would be confirmed, 
[p. 506, col. I.] 

Second appeal from a decree of the 
District Jt>dge, Aligar'j, aated the 15th 
February 1922. 

Mr. M, A. Aziz, for the Appellant. 
Messrs. Iqbal Ahmad and Panna Lai, 
for the Respondent. N 

JUDGrMENT. — ^TIi’'s and tl connected 
appeal arise or>t of a suit brorgbt by the 
husband for the re^^titut'on of coiijuga’ 
rights and another brought by is wife for 
tie annrhment of her mart age wi'h h m. 
TJ.ey vere marrec. on the 15th May 1914 
wlen the. woman was 13 yeais old and tie 
husband about three or fotir years older. 

The wginau lived In the bouse of hoY bus* 


)o3 

band for about s’x years : but owing to 
subsequent differences she came away from 
his house and has been living wi h er 
parents since. Her a1Iegat‘on is, that her 
husband was impotent and that she cam^ 
to know of that fact after her marriage, 
A certain amount of m.'.dical evidence wa^ 
examined on eitli r sice. On a consider^- 
t on of that evidence the Court of first 
instance came to the conclusion that 
the husband was impotent and that that 
fact was not known to the wife when si e 
was married. The lower Appellate Court,- 
however, thought tl at the medical evidence 
produced by tlie husband was entitled 
to a greater weight and it decreed tie 
cla m brought by the 1 usbapd for conjrgal 
ri hts and dismissed that brought by the 
wife for the annulment of the marriage. 

The medical evidence adduced by lie 
woman consisted of two Lady Doctors, 
one of w om Miss Massey, is an 
Assistant Surgeon in charge of the 
Dufferin Hospital at Aligarh. Her state- 
meiit wns that tie exam'ned the girl 
on the 13th July 192 and she thought 
that bhe was a virgin, as her hymen was 
intact. She a.lmitteci ttat' the presence 
ol tl e hymen was not a conclusive proof 
of virginity in every case, but she explained 
that tte hymen of this woman was cojmplete 
and not torn in any way and that there 
w^re no symptoms, such as exist in rare 
cases, w’ ere, in spite of cohabitation, the 
hymen remains unaffected. The othei Lady 
Doctor, who was examined, was M ss Bahhsh 
in charge of the Singhara Hbspit^ at 
Hathras. She stated that she examined the 
woman on the 8th August 1921 and that 
in her opinion she was a virgin and has 
had no sexual intercourse with any mhu. 
She examined other parts of her body 
and found that the other symptoms notice- 
able were consistent with that Opinion. 
On behaff of the pla ntifl, Major Barber, 
at one time Civil Svrgeon of Ajigarh, was 
exam'ned. He testified to his having exa- 
m ned the lusband on the I5tb June 
1921 ana ueposed tl.at he found no physi- 
cal or men al defects in i;m, his genu si 
organs perfectly formed, and h s * general 
heait ; good ; auu he thought that he was 
capable of sexual intercourse. Lieut. 
Mathews,^.*: who succeeded as CiviLSuigeon 
of ^garbi exatuiued tbg husband on the 
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1 .8th July igiai and stated it(at he was not 
iiicilpac t^ted by any mental or physical 
disease from having s^xi^al intercourse, 
that he f O’ nd no malformation in his male 
oi^an.and th^tinbis opinion he was normally 
capable of performing the sexual act. He 
"further said that the husband had a partial 
erectioii before him. Ivieut. Col. Ilias,, 
anotter Civil Surgeon of Aligarh, stated 
that be examined ' the husband on the 
’8th September 1921 and found that be 
was potent arid qiite fit for sexual inter- 
course. He further said that no dis^ease 
or deformity wa^ found in his male organ 
could incapacitate him from sexual 
intercourse and that the man had an 
erection before him quite full. 

\^ere there is sq much conflict in 
medical opinion^ it is not always easy to 
%d which opinion is to be accepted in pre- 
ference to the other. A man may, 
however, he nominally or temporarily 

f teat, 4'te for instance to the use 
Cer^u medicinal drqg^ or other cause, 
pi be v^y be potent as regards some women 
potent as regards his wife. The 
latter fact was acknowledged by the medical 
witnesses, and is also recognised by the 
Muhanm^dan I^aw. It is material in any 
circumstance to note that, accoiding to 
the evidence of the Lady Doctors, thehymeii 
of Altafan, the wife in question, 

was intact and there were no conditions 
such as exist in exceptionally rare case> 
where continual cohabitation might exist 
and the hymen may yet remain unaffected. 
Jf the hymen was intact and theie was 
nothing to .show that thephysioal condiliors 
of the hymen -were of an abnormal character 
very sjliong evidence is needed to rebut 
the presumption which arises from that state 
of ihings against the consummation of the 
marriage hy the husband iu spite of the 
wife haying lived with him for about six 

yams* 

in Lm»is V. fiayward (t) where, after 
a cohabitation of fourteij years, a woman 
pjosenhed a pstitipn for a decree of nullity 
of maniage pn the ground of the man*s 
iippotence and the r^prt of the Inspectors 
and the medical evidence showed that the 
Wpman W virgQ intacta et apta viro 

it) (X866) 35 I,. J. p. $c M. 105. 


and there was no apparent defect or mal- 
formation in the man and the Trial Court 
was ^atisfied that the marriage had 1 ever 
heej) completely consummated but was 
not satisfied that the non-consummation 

arose from the incapacity of the mar, 
it was held by the House of Lords tlat 
the woman was entitled to a decree that tl e 
mairiage was null ai d void on tie ground 
that the cohabitation had been for a much 
more lengthened period than was required 
to raise the presumption against a husband 
and that tl e onus was throwii upon the 
husband either of disproving the facts 
or of showing by clear and satisfactory 
evidence tlat the result was attributable 
to other causes than his own impotency. 

If the hymen is intact (not even lacerat- 
ed) the probabilities, except in the case of 
females below the age of puberty are, acvoi cl- 
ing to Lyons, veiy strongly in favoi^r of 
virginity; and the inference of virginity 
becomes almost certain, if the membrane 
is normal in position and structure and its 
apperture is of small size and undilateable 
and if, accompanying this condition of 
the hymen, the other signs of virginity 
are present (Lyon's Medical Jurisprudence 
Sixth Edition, page 264). One of the Lady 
Doctors examined has referred in her evi- 
dence to these signs of virginity, including 
the condi-tion of the breasts, the vagina 
and the fourchette. 

There was no allegation that the husband 
has had no access to the woman. On the 
other hand, the husband stated that he has 
hac sexuai intercourse wnth her on numerous 
occasions. The condition of the hymen, 
however, renders his story wholly improb- 
able. 

It is urged on behalf of the husband 
that the ^ding of the lower Appellate Court 
is a finding of fact and, however erroneous, 
it ought not to be disturbed ; but a finding 
based on the opinions of experts is 
not necessarily a finding based on facte 
proved or directly d^onstiated. It is 
a finding based on ai examinatiuii 
ai^d balancing of the opinions 
views of experts or of the impression® 
produced on their nunds by what they 
may have seen, heard, or observed, and a® 
ia the case of.* some species, qf evider^e, 
about custom, the sufficiency of the faclp 
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observed or of the inferences ox opinions, 
formed can always be examined to ascer- 
tain and determine their intrinsic value. 
The opinion of experts are relevani, 
but not con elusive as to the matters to which 
ik&y relate ; and where they materially 
differ, as in this instance, their value and 
srfficiency may legitimately form the 
subject of consideration and scrutiny des- 
pite the acceptance of any of them by 
one Court or anotiier. 

An impotent person is defined by tie 
Muhammadan I/aw as one who is unable 
to have connection with a woman, thougl 
he has the natural organs and a person who 
is able to have connection with an enjoyed 
woman but not with a virgin, or with some 
woman but not witl others, whether the 
disability be by reason of disease, or weakness 
or original constitution, or advanced age 
or enchantment, is still to be accounted 
impotent with respect to her with whom 
he cannot have connection, (Baillie's Mu- 
hammadan lyaw, Vol. I, p. 347). The Mu- 
hammadan Law provides that where 
such is the case and a woman brings her 
husband before a Judge and sues him, 
demanding a separation on the ground of 
impotency, and the fact whetler the woman 
is an enjoyed woman or a virgin is disputed, 
the case is to be adjourned for a year, and 
if, after the expiry of that year, the woman 
should allege ^at she is still a virgin an 
inspection ly women is to be ordered,and if 
they should declare her to be an enjoyed 
woman, the word of her husband is to 
be taken with his oath; but if they should 
declare her to be a virgin her word as to 
non-intercourse is to be received without 
oath. The intent’ on obviously is that, 
if such a claim is brought by a wife and 
is contested, an oppoxtu nily should be given 
to the husband to show that the charge 
againsthimisunfounded or that the alleged 
inepacity is removeable ; and tl e woman 
should be required to appear again after 
a year before the Judge in order to estab- 
lish her claim S^to the relief she asks for 
{Ibid p. 348). If the husband should 
Consummate the marriage in the interval 
the ptition of the wife requires to be 
dismissedji. after the lapse oi the period 
fixed by the Judge. If he, however, fail 
in l^s marital obligation, the wife is 


m 

entitled to a divorce (Ameer Ali's Muham- 
madan Law, Vol. I, page 598, nnd Tayab- 
ji's Muhmmadan Law, p. 251). 

It is contended on behalf of the appel- 
laiit that the procedi^re enjoined by the 
Muhammadan Law in regard to thedifiiposal 
of such a claim is not obligatory on the 
British Courts ; but the provision afore- 
said is intended to operate as a safegrajrd 
against error or a hasty or precipitate, 
annulment of the marriage where 
a removal of the complaint or a . dis- 
proof thereof is possible and like the pro- 
visions relating to the preliminary demand 
requisite to validate a claim for the enforce- 
ment of the pre-emptive right, it must be 
treated as an essential part uf the Muham- 
madan Law, regulating the annulment 
of marriages. In a similar case in which 
the parties were governed by the Muham- 
madan Law, A. V. (2), an interlocu- 
tory order was passed, postponing the 
annulment of the marriage for a year in 
order that the parties might be allowed an 
opportunity of resuminu cohabitation dur- 
ing that period if that was possible. 

The right of a wife to claim a jvdicifil 
divorce on the ground of the impotency of 
her husband is contingent on her succeeding 
to establish that she did not know uf his 
impotency at the time of her marriage, 
and that it has not since then been removed, 
but, as pointed out by Wilson, the divorce 
must lemain suspended for a year after 
a decree in order that it might be ascertained 
whether the defect is removeable (Wilson's 
Muhammadan Law, 5th Edition, p. 145), 

A prima faJe case having been made 
out, the wife can be granted a decree nki 
which can be cooifiimed after a year, in 
case the husband* if found to be physically 
unable to perform the marital obli- 
gatioa during the mterval ; bu t she must 
allow fuil access to her husband at all 
reasonable times whether is IrvQng m 
the house of her parents or elsewhere but 
not outside AHgarh. In view of the 
present litigation, it would be ri6% ^and 
undesirable to compel her to leeve the 
protection of her parents, and live in the 
house of the plaintiff or his relatiopa. An 
adjournment of the a|^ta2 really cm serve 

(i) m B. ^ 
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ao pvrpose, as the final encitiiry has to be 
made by the Court of first instance. 

The appeal is, therefore, allowed and 
a decree nisi passed in favour of the paintiff, 
Musamtmt Altafan, for the annulment 
of her marriage with the defendant, Ibrahim, 
but this decree will not be made absolute 
till a year from this date, during whicu 
period, ivhethet shelive .> in the house of her 
parents or elsewhere but not outside 
Ahgarb, she shouid allow full access to the 
defendant at all reasonable times to ex- 
ceieise his marital rights as her husband. 
If after the expiry of the said period she 
satisfies the Co -rt that the husband con- 
tinues t:o be impotent and physically 
unable to perfoim bis marital obligation 
she will be len titled to have this decree 
made, absolute. But if she fails to do so 
the decree nid will be discharged and the 
suit will be dismissed. An application for 
the ab./ve purpose will have to be made 
to the Court of first instance, to which 
the suit will be remanded for disposal in 
acccnr'dance with the directions above given. 
The costs here and hitherto udll abide 
the result. 

M. A. A. & K. s, D. Appeal allowed. 

' Decree nisi passed. 


CAIiCUTTA HIGH COURT. 

APPBAI* PROM ApPKI,I*ATE DECREE 
JSTo. 1173 OP 1920. 

May 31, 1922. 

.'^Justice Sir AsutoshMookerjee, 

Kt., and Mr. Justice Chotzner. 

AKSHAY KUMAR CHAND-^Dependant 
— ApPEIXANT 
^ vtrsus 

TH« COMMISSIONERS of BOGRA 
MUNICIPAI^ITY-PLArNTiPF— 
Respondent. 

Municipal Act {III of 1884), 
43 * 44— Act {1 of 1872], #. 78 
U)*^Z.ea5« granted by Chairmm of Municipal 
Cmp 9 ratim not sancHomd by Commissioners at 
m$^i^L$gaiUy~-“MmiIm of proof-^ Admissibility 
of pmsodings of MmMpal Corpormion^Ffa^ 


sumption as to nature and extent of powers of 
Municipal Corporation — Ultra vires transactionr— 
Receipts of rent, whether validate transaction. 

Under the Bengnl Munidapal Act (III of 
1884), a lease of land belonging to a Municipal 
Corporation granted by the Chairman of the 
Corporation is void unless the lease has been 
sanctioned by the Commissioners of the Corpora- 
tion at a meeting, and the burden of proving 
that a particular lease fulfilled the requirements 
of the Statute lies upon the person who asserts 
its legality, [p. 507, col. 1.] 

Jagannath Saha v. Chairman of Berham- 
pur Municipality, 4 Ind. Cas. 55; 9 C. E. J. 286, 
followed. 

Under sub-section (5) of section 78 of the Evidence 
Act, proceedings of a Municipal body in British 
India may be proved by a copy of such proceedings 
certified by the keeper thereof, [p. 51)7, col 2.J 
Where a Corporation is constituted by a Statute, 
all persons and Corporations are presumed to know 
the nature and extent of its powers. Tp. 507, col. 2.j 
Maegregor v. Dover & Deal Railway Company^ 
(1852) 18 Q, B. 618 at p. 631; 7 Railw. Cas, 227; 
22 E. J. Q. B. 69; 17 Jur, 21; T9 E. T. (o. s.) 316; 
88 R. K. 71 5; 118 E. R. 2S3, followed. 

Where a transaction of lease entered into by the 
Chairman of a Corporation is ultra vires under the 
law, it cannot be validated by ratification by reason 
of the Corporation having received rent for any 
length of time under it. [p. 507 col 2.] 

Appeal aga ust decree of the S'lb- 
oTdiuate Juage, Bogra, dated the 8tb 
March 1920, affirming that of the Munsif, 
Bogra, dated the 23rd July 1919. 

Babus Sarat Chandra Roy Ch^.wdhury 
aud Indu Bhusan Roy, for the Appellant. ^ 
Babu Atul Chandra Gupta, fox the Res- 
pondei.t. 

JUDGMENT. — This is an appeal by 
the defendant in an action in ejectment. 
The disputed land was the subject-matter 
of a lease granted by the Chairman of the 
Municipal Corporation at Bogra to the 
appellant on the 28th April 1909. The 
document was registered on the l8tii 
August 1909. The defendant went into 
occupation of the land and paid rent to the 
Municipality for a period of six years. 
On the expiry of the term of the lease 
the Municipality requested the defendant 
to vacate the land, but be insisted that 
the lease included a covenant for renewal 
which entitled him to continue in occupa- 
tion, Thereupon the present suit was in- 
stituted on the 19th December 1918. The 
Courts below have decieed the suit or* the 
ground that the lea^e grat.ted by the 
Chairman was void, assuci lease cou la have 
been granted only by the Comissioners 
at a meeting. 
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One of the quesidons in controversy 
in the Trial Court was, whether there w^as 
in fact a l^esolution of the Comimssi oners 
at a meeting for the grant of taislease.The 
book which contains the minutes of the 
meetings of the Conamissioners was pro- 
duced and no Resolution could be traced 
theiein. In these circumstarces, the 
Courts below have inferred that there 
was in fact no Resolution to grant the lease 
adopted by the Commissioners at a meeting- 
The concurrent decisions of the Courts 
bdow have been challenged before us o i 
two grounds, namely, first, that the Court 
of Appeal below should have i eld that the 
burden lay upon the Municipality to es- 
tablish that ti: e lease bad been granted in 
contravention of the Statute and that 
the Municipality had failed to discharge 
this burden; and, secondly, tiiat as rent 
has been received by tne Corporation on 
the basis of tie lease for a term of six 
years, the lease has been ratified by the 
Commissioners. In our opinion, there is 
no foundation for either of these conten- 
tions. 

Section 34 of t'e Be gal Muricii>iJ Act, 
1884, provides that the Commissioners 
at a meeting may sell, let, exchange or 
otherwise dispose of any land not required 
for their purposes. Section 44 then provides 
that the Chairman shall, for ti e transaction 
of business connected with the Act, or 
for the purpose of msiing any oraer aitbo- 
rised tlereby, exercise all the powers vested 
by tie Act in the Commissioners. If this 
stood by itself it m’ght have been interpret- 
ed to cover a case within the scope of sec- 
tion 34. B it the pioviso to section 44 
ordains that the Qiairman shall not act 
in opposition to or in contravention of 
any order of the Oothmissioners at a meet- 
ing 01 exercise any power which is directed 
to be exercised by the Commissioners 
at a meeting. The grant in this case by 
the Chairman would be void, unless the 
lease had been sanctioned by the Commis- 
sioners at a meeting. The buraen clearly 
lies upon the defendant to establish that 
the requirements of the Statute were ful- 
filled. He has failed to discharge that 
burc^. In the normal course of events 
the Resolution adopted at a meeting of 
the Commissioners must be recMed ; 


and section 43 provides that minutes of 
the proceedings of a meeting of the Com- 
missioners shall be entered in a book to be 
kept for the purpose and shall be signed 
by the Piesiaent of the meeting, and sucl 
book shall be open to tie inspection of the 
tax-payers. Under Sub-section (5; of section 
78 of the Indian Evidence Act, proceedings 
of a Municipal body in British India may 
be proved by a copy of such proceeding 
certified by thekeepa thereof. The mini'te 
book has been produced and there is no 
trace of a Resolution on the subject. Con- 
sequently, the position is ttat there is no 
valid lease as was held in the case of Jagan^ 
nath Saha v. Chairman of Berhampur 
Municipality (i). 

On behalf of the appellant, a greivance 
was made that a stranger in his position 
could not be expected to be acquainted 
with tie nature and extent of the powers 
of Municipal Corporations. There is 
clearly no force in this contention. As 
was explained by Alderson, B, in Maegregor 
V. Do/ver & Deal Railway Company (2) 
where a Corporation is constituted by a 
Statute, all persons and Corporations 
are presumed to know the nature and ex- 
tent of its powers. It was open to the 
defendant at the time when he took the 
lease, to make his position safe by insist- 
ing upon a copy of the Resolution of the 
Comm ssioners at a meeting, if such 
Resolution was ever adopted. It has finally 
been contended that as a rent was 
paid by tie defendant to the Coiporation 
for a period of six years, there was rati- 
fication by the Commissioners. There is 
no foundation for this contention. The 
transaction was ndtra vires and could not 
be validated by ratification in the manner 
suggested. 

We are consequently of opinion that the 
decree made by the Subordinate Judge, 
istiorrect and this appeal must be dis- 
missed with costs, 

1C. D. j. & w. c. A. dppMl dhmissid. 


pj ^ lad. 55f Xf. j. add. 


Xdja) Id % % 6id 4*1^631/ 7 Rtdlwi 


Cas. aa/; aa L. J. Q, B, 69; 17 


(o. a.) 3iA;jfid R, r 7 PS lidip/li. ^33. 
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PATNA HIGH COURT. 

hvmhi ^ Original Decree ho . 192 

OF 1920. 

June 7, 1923. 

Present : — -jListicc Sir Jwala Prasad, Kt., 
and Mr. Just’ce Ross. 

NENA OJHA AND OTHERS— 
Defendants— Appellants 
v.rsus 

PARBHD DUTT OJHA and another - 
Plaintiffs- Respondents. 

Min^ Law — Jo^t f amity — Presumption 
•^Sefwratian, proof of— ^Receive* » necessary 

conditions for — Effect of re-union — Members, 
whether hound by act of manager— Property ac- 
quired during separation, whether becomes joint 
00§¥ re-union. 

Tim natural presiunfiticm of the Hindu Ldm if 
in favour of a family being joint and the burden 
of proving separation lies on the party alleging it. 
[p. 5*0, col. a.] 

E^r a re-union two things are essential; firstly, 
that one eafi ne-unite his father, brother 

or paternal uncle ; and, secondly, that the re- 
union must take place after separation, ao that 
the pafri^os seeking to re-unite must have separated 
b^ ore the re -unto. [p. 515# cdl. 2.] 

Basmta Kumar Singha v. Jogendra Noth 
Singha. 33 C. 371; 3 C. L. J. 98; 10 C. W. N. 236, 
followed. 

. To constitute a valid re-union the parties 
ahould. not only live in one mess and in one 
place and like one fataily, but they should again 
Join each other's share of the property and 
remain in possession, [p, 517, col. i.] 

Ithe effect of a re -union is to place the united 
coparceners in the same position as they would 
have been in, had no partition taken place and the 
property of the united members stands on exactly 
the same footing as that of members who have 
always been undivided so that, upon the death 
of :any one of the re-nnited members, his ^are 
will pMS by survivorship to the remaining members 
and will not get into the hands of any undivided 
member so long as there are undivided members 
in existunee. fp. 515 ool. p. 5Tfi, col. i.] 

All memiseia tbf a joint !B^du family, whether 
minor or ^dult* are bound by the act of the manager 
or harta of the family tu^eas they prove that 
hwrta exitered into transactions which were 
prejudicial to their interests and not for Haeir 
Wnefit. fp. 319. ooL 2,\ 

A propertf acquired during the separation by 
a member^ the family will be presumed, after the 
fe»unicm, tolmve been acqaired out of the funds of 
the joint estate and the re-tmited mexabess will 
be entitled to a share in it. (p. 519, col. s.) 

Pranhishen Paul Chowdry v. Mothooramohun 
Pm^'-^Shewiry, 10 M. I.A. 403x5 R. T. C.II; 1 
auth. P. C J. 609; 2 8ar. P. C. J. 164; 19 B. R. 
1025. folloUM. 

euil for'partirion it appeared tliattliexe 
1^ tisen a aep^atioii > hut sahse^ntly the 
plaintiff and defendant, tfe bxotbririi had entered 
into gn agreement whereby they had agreed to 
live tofsiher and to ItoH the propetty In oertaiti 
apeciied iluilMl 


Meld, that there was no re-union in the sense 
that the two brothets ‘became co-parceners of a 
joint Mitakshara family, rp. 317, col. 2 J 

Appeal from a decision of the Subordinate 
Judge, Second Court, Muzaffatpur, ‘dated 
the 29tb March 1920. 

Messrs. S. K. Miim and S. C. Miim, 
for the Appellants. 

Messrs. L. N. Singh and Parmeshwetr 
Dayal, for the Respondents. 

JUDGMENT. 

Jwala Prasad, J.— This appeal arises out 
of a suit for partition between the members 
of the same family. The following geneo- 
logy will show the relationship of the 
parties: — 

GOPAL OJHA, 

(died in 13 13) (1906) 
at the age of 8o 


Kena O^a Pxabhudat Brahmadat Karanidat 
defendant Ojha Ojha Ojha 

No. I plaintiff died in 1302 died m 1308 
No. 1 (1 895; leaving (1901 ) leaving 

I hiw widow two widows 

Biswanath Jagatarni Phoolbati 
Ojha Ojha in Ojhain alive 
plaintiff alive. and Jogmaya 
No. 2. Ojhain and a 

son Dhirajya 
Nath Ojha 
(who diied 
childless). 


Kishore Ojha Hamandan Mahabir 

defendant Ojha Ojha 

No. 2. I defendant 

I j No. 4 

Panckan and Ojha JianandOjha 
alias alias 

Babhan Ojha Bhonu Ojha 
minor minor 

defendant No. 8. defendant No. 9. 


Chhate Lai Ojha 
alias 

Sitanand Ojha 
minor 

defendant No. xo. 


Chanu Lai Ojha 
minor. 

defendant No. ii. 


Kulonandan Ojha Tulaaand Ojha Gunanond Ojha 
a ias defendant defendant 

Bobaji Ojha No^ A No. 7 

defondont mhihr. Jninor, 
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Prabhu Datt Ojlia (pUiutiff ISio. i) and 
Nena Ojba (defendant No. i) are brothers. 
Plaintiff No. I is tbe fatter of plaintiff No. 

2. Defendants Nos. 2 to 4 are tbe sons 
and defendants Nos, 5 to ii are the grand- 
sons of defendant No. i. These defendants 
Nos. I to II are tbe principal defendants 
first party in tbe case. 

Sborii of the details the plaintiff's case 
as laid in the plaint is that Gopal Ojba, the 
coiamon ancestor of the lamily, bad four 
sons; NeaaOjha, defendant No. i, Prabbu 
Dntt, plaint^ No. i and Branmadatt 
Ojha and Karamdat Ojba. They were all 
members of a joint Mitakshara family of 
which Gopal Ojba was the karla. Brahma* 
dat Ojba died while be was a member of 
the joint family, in 1302 (1895); similarly, 
Karamdat Ojha died in 1308 (1901). 

The former left a widow Jagatarini Ojhain 
who is alive, and the latter two widows 
Phoolbati Ojhain (alive) and Jogmaya 
Ojhain and a son Dhairajya Nath Ojha 
who died childless. The surviving members 
of tbe family continued to be joint. Gopal 
Qjha died in 1313 (1906) and on his death 
plaintiff ana the defendants 
totparty came into possession of tbe entire 
jotat familj" property by survivor- 
diip. Nena Qjha from the lifetime of his 
hither (Gopal Q|ba ) bemg the eldest son 
acted as tbe Mafia of the jont lamily of tbe 
ptlaintiffs and the defendants first party 
and from time to time acquired properties 
wifij the joint family fund. The plaintiffs 
haw got half share in tbe properties des*- 
cuibocfc in Schedules I to VI. On 2Xst 
November 1914. the aetenoant No, i being 
a shrewd and* cunning and' 
idimDiage d the simplicity 01 plaintiff No. 

got an ekmmama (Exhibit 27 executed 
by plaintiff No. r stating that it was a 
MmMht^anmma and that it would be neces- 
sary to enable defen<laiit No*. i to look after 
theioteiest uf the fainily d^rtag theSarvey 
aptKi Settlement Operations^ and the plaintiff 
I having aonfideace in dtfendairt Na. 

I did natacquainthlineell with the contents 
^ the decumeiit and signed and eiecTted 
tbe aanie beHeving it to-be a MwM^eammmrf 
that recently tmag adTantige of Ms 
a m n ag e menli ietendant No. t b^an to 
wll the jeint f amity properties without any 
ftmJljr necessity and to appropriate Hxt 
Amw Hm# lit ptnuiME mml 


thought it wise to become sep rate ftum 
tbe defendant firstparty and asked defendant 
No. I to partition his half share and to 
render an account of tbe receipts and dls^ 
bursements during tbe period of bis manage- 
ment, that the drfendants refused to parti* 
tion stating that Ihe plaintiff's share amount* 
ed to I -4th of the family properties and 
referred to the said ehratnatm of the 21st 
November 1914 as having been executed 
by the plaintiff; that tl e plaintiff then 
took a copy of the document from the Re- 
gistration OfiOce and came to know of the 
fraudulent recitals therein, cnJ hence the 
lain tiff instituted the suit for partition 
y filing bis plaint on ist February 1919; 
claiming partition of tbe properties by 
metes and bounds and to have khas pos- 
session thereof to tbe extent of 8-ai*nas 
as bis share in the properties. 

Defendants Nos. 12 and 13 arc defendants 
second party and have been impleaded on 
the allegation that defend ant No. i has exe- 
cuted two kohalas in their favour without 
any legal necessity with regard to the prop- 
erties in Schedule VII and property No. 7 
in Schedule II, respectively. These del end- 
ants have not entered appearance in iMke 
case. The defendants Nos. 14 and 15 
are alleged to be tbe /arztdars of soxne^ of 
the properties in suit. Defendant Nb. 14 
has fiM a separate written statennent 
admitting that he is the/ar»dar d def Oct- 
ant No. I with respect to one property 
and of defendant No. 4 with respect to an- 
other, tiie former belonging to the family 
of tyc defendants first party and the latter 
exclusively to defendant No. 4. Belendnnt 
No. 15 has not entered appearance. De- 
fendants Nos. 3 and 4 have filed a joint 
written statement to the same effect as the 
written statement of their father, defena- 
ant No. I. The guardian lUeintd the 
minor defendants Nos. 4 to ii has fiHed a se- 
parate written statement on the same lines. 
Thus, the written statement of defendaoti 
No. I is the chief defence in the case. He 
pleads limitation and want of causeof action. 
His material allegations are mUr aUa that 
plaintiff No. 1 became separate in 1305 
(1898) from his father Gbpal Qjha and 
his brothers Nena Qjha^ defendant 
No. I, Kmamdat Ojla. Bndnna- 

; da|t OS|a latyaE, diad itt. X 3 <» (ie») and 

jb oni of m 
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(srties in village Pota and some lands 
representing liis 4-anaas shaie and began to 
live with his lamily at Pota where he used 
to live even from before bis separation 
and partition; that he Lad no concern with 
other properties ol the family, which fell 
to the share of defendant No. i and his 
brother Karamdatt Ojba; that the sons of 
defendant No. i acquired properties with 
their own private funas which are in their 
separate possession as their kosal (self- 
acquired) properties; that the properties 
which defendant No. i sold to the defendants 
Nos. 12 and 13 were his own private proper- 
ties with which the plaintiffs have no 
concern whatever. In his written state- 
ment the defendant further relied upon 
the ekrarmtm (]^hibit 2) in support of 
the separation of plaintiff No. i and the 
allotment of the aforesaid properties in vil- 
lage Pota. and the brt tanas as his share, 
siting that it was executed by plaintirf 
No. I of his own free will ana choice 
wit i a View to become united with defend- 
ant No. I. 

Upon the pleas taken by the defendants, 
nine issues were framed in the Court below. 
Issues Nos. I to 3 and 7 were decided in 
favour pf the plaintiffs and they no longer 
arise in this appeal. The remaining issues 

ire as follows ^ , 

4. Whether plaintiffs form members 
a juint Hindu f^il^* with the defendants 
fi^t parly alleged by the plainti^:*s ? 
Are the plaintiffs entitled to the partition 

Wether"^’ there are any properties 
ipiiit *amongst the plaintiffs and defend- 
.aftts firstparty,what are the properties liable 
ip be partitioned and what is the share of 
dhe plaintins in the same? 

6. Whether the ekramama dated 21st 
Noveiber 1914 is fraudulent and void 
-as alleged by the plaintiffs? 

** 8. 'Whether defendant No. i is liable 
'to render account to the plaintiffs ? 

“ 9 To wh at relief, if any . are the plaint- 
iffs; ^ti#ed ?" 

, ^ ^,^^issues were decided by tlie Court 

♦bjdow in favour of the plaintiffs. The Court 
Mowhd4 tbatthcplaintiffs and the defend- 
Mits wete joint 41 family and ptoperties and 
the ekrarmf^ . (Exlibit 2) dated 

±ht 2jst Npvembk 1914# is fraudulent 


dinate Judge decreed the paintiffs' suit 
directing partition of the proper tie. , allot- 
ting to theplaintiliS 8-annas share therein. 
He also directed the fippointment J a 
Commissioner to effect partition and to take 
accounts from each party with regaid to 
the pro ert.es and tie in their cl arge 

from 1313. Aggreived by tliis aecision tie 
defendants have appealed to this Court. 

The first question for determination in 
this appeal is as to whether there was 
any separation amon-i the members of the 
family as alleged by the defendants. The 
onus to prove separation lies upon the 
defendants, the natural presumption of 
the Hindu Law being in favour of the family 
being joint. The partie.> have adduced 
both oral and documentary evidence. We 
have considered carefully the evidence 
in the case and the arguments advanced 
on both sides. The witnesses on behalf 
of the defendants prove that Pr bhuaat 
Qjha had been living in Potu foi the 
last several years and t hat 1 e was exclusively 
ill possession of that property, has built 
a house there where his wife and chilaren 
were residing, and that he selaom came to 
Rupaulia, the ancestral home of the parties^ 
and that he ceased to have any connection 
with Rupaulia a^d other properties of the 
family, and he did not. receive any income 
of these properties fr(jm 1300 to 1304 as the 
Court below found W.No.i). The lower 
Court further found that after the death of 
G pal Ojha in 1313 (1906) the name of the 
plaintiff No. 1 was mutated with respect to 
the Pot;L properties alone and that of 
defendant No. i with respect to 
Rupaulia and other properties. The 
evidenceij the case further shows that there 
was a separation in food and mess and 
in the dwelling houses and that the plaint- 
iffs and the defendants lave been cany- 
ing on ^ separate transactions, acquinj^ 
properties in their names and disposing m 
the properties in their set arate possession 
vide the Marpeshgl deeds, Hadibit E, dated 
iStb May 1906, Exl bt C, dated 2ot i 
hebruary 1911, Exhibit D, dated 27th 
August 19x3, Exhibit A,.dated 29th May 1906 
hnd Exhibit K dated 3^4 August 1918, 
All these documents ^ow that Prabhuuak 
.was separate in property and had no co- 
.sharer. The learned Subordinate Judge^ 
i^aS:daa||^lh.-lbfmMdaW I naod’; wA 
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refer to tliemfrrtber. He, however, says 
that they are not m themselves inconsistent 
with the jo ntness of the fam ly and may 
nave been clue to the convenience of the 
parties. The learned Subjrdinate Judge 
relies upon Exhibit K (i), a mortgage-bond 
dated 19th January 1917, wiiich describes 
the pla’ntifE No. 2 as a ''co-sharer malik 
of Rupaulia” and the endorsement of 
the receipt of the principal and interest 
thereon by Prabhudat through the pen of 
Jdahabir Ojha, his nephew. This was 
long after the tkrarnama (Exhibit 2) of 
1914 when the re-union took place. The 
previous document showing separation and 
this document showing jointness, rather 
support the recital in tnc ekrarnama which 
will be discussed i ereafter. The endorse- 
ment in Exhibit i dated 25th April 1914 
relied upon by the learned Subordinate 
Judge has been satisfactorily explained. 
The entries in the Revisional Settlement 
of 27tb hebruary 1914, Exhibits 6 ano 6 'a), 
with respect to some lands in Padamkher, 
vsliowiug tlie name of Prabhudat, may also 
be due to the maliks still retaining the name 
of Prabhuaat. Exhibit 7 {a), juagment in 
a case unrler section 145 of the Ciiiiii al 
procedure Code, dated 25tb August 1919, 
goes against the plaintiiis' case as the 
learned S bordinate Judge says, or jointneSvS, 
but as observed by him much weight cannot 
be attached to it as the crim nal case happen- 
ed during the penaency of the present case. 
Taking the eviaence as a whole, it inclines 
considerably in favour of separation an d 
subsequent re union. The oral evidence 
also points to the same direction. I need 
not refer to all the witnesses. I would, 
however, refer to only a few of them. The 
manner in which the separation took place 
has been stated by the following witnesses 
On behalf of the defendants Jagdhar Pandey 
p. W. No. 14), Rijhan Singh (D. W. No. 19) 
and Gajadhar Ojha p. W. No. 20). Jagdhar 
Pandey was tt e purohit of the famdy before 
partition. Now he is the purohit of 
ttie defendant's family since Prabhudat 
left the village and was residing at Pot a . 
Gajadhw Ojha is ai agnate ^ the family 
ind Rijhan Singh is a resident of Siswa 
which is on the border of Rupaulia. These 
are all competent witnesses and are reliable. 

Kena Ojna, Mahabir Ojha, Harnandan 

Ojha and Sishore Ojha, tl^ difandaiita 


CASBSi jrt 


in the case, have also given evidence in 
proof of the separation of Prabhudat from 
the rest of the family. Nena Ojha says: 
"Prabhu at i s sepal ate from me from 1305. 
He began to live at Pota since 1300. He 
went there alone at first and his wife went 
ty live with him later on. ** He give* 
the reason why Prabhudat separated from 
the rest ol the iamily, thus: "He (Prabhudat) 
w nted to become separate from us in 1301; 
and 1302 as he had no son then. I exe* 
cuted a bona in favour of Dhaniikdhari, 
my brother-in-law, because he wanted to 
give his properties to his daughters. When 
he was apprised of tie execution of the 
benami deed he aemanded partition in 1305.** 
Continx'ing, Nena Ojha states, "Prabhudat 
wanted Pota properties for himself and 
wanted us t^ take other properties. "We 
had 15 bighas of malkiat, two-half Mghas 
of kashtkan and 7 to 8 bighas 01 land in zar* 
peshgi for Rs. 1,000 at Pota. The khaiian 
and khewat and peshgi deeds of tJese 
lando were with i* s at Rupaulia and we made 
them over to Prabhudat." The reason 
given for Prabhuaat's separation seems 
to be plan sable for he had i o son then and 
1 ad only daughters to whom he wanted to 
give his properties which he cotild not do so 
long as the properties were joint, for, till 
then, he had no specific or defined s! are 
in the family properties. It is sigjiificant 
that the talk of part ti on commenced m 
1300-1301 and Prabhudat since then began 
living in Pota. Wher^v s the actual parti- 
rion is said to have taken place in 1305* 
This is important because much is sought 
to be made out of the partit on having been 
stated in the ekrarnama to have taken place 
in 1300, whereas in the defendant's evi- 
dence it is said to have taken place 
in 1305. At the t me of partition, Gopal 
Ojha, the common ancestor cf the parties, 
was alive. Prabhudat asked Gopd Ojhe 
to give him the properties in Pote in lien 
of his share and Gopal Ojha told Nena 
Ojha to give Prabhudat the said properties 
in Pota to which Nena is said to have agreed 
and thus thepa tition was effected. No 
reason has l^n assigned for disbelieving 
the evidence of the defendant imd bis wi^ 
nesses. On behalf of the plaintiff three 
witnesses came from Rupaulia. They hardly 
seem to he dutitled to any ciMeace. 

116M N 0 . r B«id«>l|jii^r 
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mat'Nof. 1 brouglit a suit against him for 
#6' demolition of his house and that there 
weise two more cases brought against 
M'la* Witness No. 2, Srikant Qjta, has 
la greivance against the defendant inasmuch 
as his uncle sold some prop^ties to the 
defendant in wbicli he was interested lo or 
iB years ago, and Berkbi Kurnh (P. W. No. 
®o), a labourer of Mahabir Ojha, brought 
a cnminal case against him on behalf 
of Mahabir in connection with which the 
■Sab*Inspector of Pvdice bad come to investi- 
gate. Witness Noi 3, Ramdhari , lives in t he 
Patti of Baijnatb, lather -in-law of Bis- 

wa Nath Ojha, plaintiff No. 2. Even thfse 
witnesses admit that the family of Prabhii - 
dat do not live at Raupulia and that 
l^abhuciat mostly lives in Pota and manages 
ttfe pro'^erty there. He is, according to 
the evidence of plaintiff's witness No. 4, 
Presi -ient of t i e Chaukidar Panches in Pota. 
Hhst of the witnesses on behalf of the 
plaintiffs have come from Pota where 
Frabhudat had great influence and, as ob- 
served above, occupied the oflSce of Chau- 
IMaH Bmeh <or VrmA'ttX, Other witnesses 
firom the Patti of Baijuath Th? kur have given 
Wfidencse on behalf of the plaintiffs. We 
Have carefully gene through the evidence 
these Witnesses and find that they are 
ii^isr interested or do not seem to know 
ttrnm about the family affairs 
d the pattim. Prabhudat examined himself 
in the case. N[e admits^that he remained 
most^ at Pota for the last w or 10 years 
aud before that alio be looked ?fter the 
M^irs of Pota for the most p^t. While 
he denies that he has a residential house in 
Pota h# admits that he has a dera 
at Pota and that the Chaukidari tax is 
irow paid it his name, although he adds 
that he hears of it^ He being a P^nch 
of the CMaukidati Committee, there is no 
ieasen why he did not positively know 
one way or the other as to the payment 
the ChuuMmi tax with respect to the 
liiittse in <|uestlt>nv admits in his 

Ovifesce that he and the defendants have 
iifparate’; transaotioAS and km)har for a 
lung tlnte. The fact that the Pota prop- 
jiliy waSi in. his exclusive possession is 
ngrmboraM. by the ^odubtion of l^cmai 
tpwn hi 6 i^fei^n.'pc»sseoi 0 iik td^mng to Pota 
malice.. %h|«!<3oirol^ i ^ statement 


that the khahan, the kkewai and the ssr* 
peshgi deeds of the Pota property and 
hr it lands were made over to Prabhudat 
at the time of partition. He is also corro- 
borated by Rijhan Singh who, when asked 
in cross-examination, stated: “ I’ did not 
see the Panches do anything in connection 
with the partition. The^ were talking about 
papers, such as khatian a:.d parchas. 
They said that khnlinn and parchas might 
be divided among the parties. In my 
presence the Panches divided the khatians, 
parchas, deejs, bonds, etc., among the 
parties. " Therefore, the production of 
these papers from the custody of the plaint- 
iffs proves the mode in which the partition 
is said to have taken place, by the witnesses 
on behalf of the defendants. Much has been 
made by Mr. Lakshnii Np.rayan Singh of 
the fact that khewat (Exhibit 7) which was 
finally published in 1897 (corresponding 
to 1304) shows the names of the plaintiffs 
as well as the defendants with respect 
to the f-mil5' properties Rnpaulia and that 
of Gopal Ojha with respect to Pota, 
Itl is said that, liad the partition taken 
place in 1300, the names of the parties 
should have appeared in these ^ papers 
according to the allotments, that is, Pra- 
bhudat's name should have appeared 
in place of Gopal Ojha in the khewal of 
v^ge Pota and his ( Prabhudat 's) name 
should have been omitted with respect to 
Rupaulia. It is said that in the ekrmnama 
the partition is stated to have taken place 
in 1300 and, in order to explain the entries 
in the aforesaid hhewai of Rupualia and 
Pota, the defendants have now Changed 
tlie alleged time of partition by stating that 
ititookplaoe in 1305. 1 do not see how the 
aforesaid entries in any way embarrass 
the defendants. Gopal Ojha's name 
was in the Collector's Register D and, accord- 
ing te the rules laid down in the %r^ 
and Settlement Manual for the preparation 
odf the hhmat, his name must have been 
copied in the khmat from Roister D« 
The argument loses much of m foroe 
when we find that the year 1897 /X304) 
stated in the khewat and kUeMan la the 
year of its final publieatiom whereas the 
Memais are prs|>afed at the khmmpmi 
stage which takes place at an earlier i^age 
fA the Sm^vey operations. From the khema* 
lap to the prepufatioii 4 % 
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Record of Rights and its final publication 
several years generally elapse. Therefore, 
in the absence of any evidence as to when 
the khmaivj^s .actually prepared, it is not 
possible to draw any inference against the 
defendants from the ye.ir given in these 
papers. On the other hand, it is significant 
that, after the death of Gopal Ojha in the 
year 1313 (1907), the name of Prabhudat 
Ojha was mutated in place of Gopal Ojha 
in Register D (Exhibit W2) of the 
Col lector ate with respect to the Pota 
property ou the ground of inheritance. Now, 
if Potr was not assigned upon partition or 
separation to Prabhudat, his name alone 
would not have been entered with respect 
to that village in the Collect or ate Register 
and the defendants would not have allowed 
their own names to be omitted therefornn 
The mutation, as stated above, took place 
in 1907-08 seven years before the ekrarnama 
in question was executed, and certcinly 
at a time when there was no difference 
or dispute between the parties. Again, the 
ground for mutation being stated there 
to be inheritance iuide column 7 of Regis- 
ter D, Exhibit W2) shows th^tthejdnt 
estate of the family had ceased to exi t 
for no succession by inheritance takes 
place in a joint Hindu family; the pr./p- 
erties pass to the possession of the 
remaining members of the family by 
Survivorship. 

I do^ not think nmch can be made out 
of the inconsistency in the statement of the 
defendant as to the time of separation as 
allied in the ekrarnama and in the written 
statement. It may be, as is suggested, 
thati:he time of the partition is now changed 
to 1305 in order to meet any inference that 
may be drawn from the date 1897 of the 
final publication of the Survey khewats and 
the khatiam. Tne attempt f the defend- 
ants to improve their case by peculiar 
notions or whims of their o A'n will not 
affect the value of Ihe inference drawn 
from the mutation of the name of Prabhu- 
dat in Register B of the Collectorate 
in 1907-08 *‘by right of inheritance,'* 
nor will it affect the value of the evidence 
afforded^ hy the recital as to the date of 
partition in the registered ekrarnama 
(Exhibit 2). 

The recital in the ekrarnama to which 
Prabhudat was a party' leaves no 
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manner of doubt that separation had 
taken place in 1300. Prabhudat now wants 
to make out that this was a fraudulent 
document, and that he executed it on account 
of^ the fraud practised upon him by Nena 
Ojha telling him that the document was 
a Mukhtearnama executed for looking after 
the Survey cases, and that he did not know 
the Contents thereof when he signed the 
documents. The learned Subordinate 
Judge has accepted the suggestion of the 
plaintiffs and has held that the document 
was a fraudulent one. We have carefully 
considerd the evidence in the case and are 
satisfied that the Subordinate Judge 
has taken a mistaken view of the evidence. 
The marginal witnesses of the deed have 
been examine^l. Taki Singh has been 
examlred on behclf of the plaintiffs and 
Shiekh Janab, Jaleswar Missir and 
Run] Beheri Pandey on behalf of 
the defendants. They have also exam- 
ined the scribe of the document Sarjug 
Prasad, Mukhtar. All these witnesses clear- 
ly state that they knew fully that the docu- 
ment they were attesting was an^ cy^ir- 
nama and not a Mukhtearnama. Taki Singh 
(P. W. No. 9) went so far as to say that 
Mahabir Ojha,^ one of the defendants, had 
told him that it was an ekrarnama which 
was being executed between his (Mahabir *s) 
father (Nena Ojha) and his uncle (Prabhu- 
dat Ojha), the plaintiff in the case. He 
also knew that under the ekrarnama 
Nena Ojha was to get 12 annas and 
Prabhudat 4 annas. 

Tbis witness further says that he was 
aware for a long time that Prabhudat 
was living at Pota* Sheikh Janab says 
that the ekrarnama was read over to him 
bef )re he signed it in the presence of ISffeua 
Ojha and Prabhudat Ojha. Jaleswar 
Missir (D. W. No. 10) is a close neighbom 
of Nena Ojha and is a nephew of the family. 
He says that Prabhudat lived at Pbta 
for the last 20 or 24 years with his family. 
He proves that the ekrarnama was writ- 
ten In the presence of Nena Ojha and Pra- 
bhudat Ojha and that the scribe read out 
the document after it had been drawn up, 
and that Nena Ojha signed it first and 
Prabhudat next. 

Kunj Behari Pandef fD. W. N®. n) says 
that Nena Ojha am*tl Prabhu'lat Ojha 
told hm that they Imd excciited an: 
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nama and asked him to sign it and that 
he got it read over and then signed it. 
Theevidenceof Sarjug Prasad (D.W. N0.21), 
the scribe, is conclusive as to the ekrar- 
nama being a genuine document as having 
been drawn up^ in accordance with the 
instructions given by Prabhudat. He 

distinctly says : “I drew up the deed 
from a draft according to the instructions 
of both"' (Prabhudat and Nena Ojha) “and 
it was read over to them and that they 
understood the contents and then signed 
the deed. He repels the suggestion 

made that Prabhudat asked him to draw 
up a and not an ekrarnama. 

Prabhudat purchased the stamp, he signed 
all the pages of the document stating therein 
that the ekrarnama with the stipulations 
contained in the body thereof, executed 
is correct. There is, therefore, no room for 
any doubt as to the bona fide execution 
of the document in question by Prabhudat. 
The plaintiffs have failed to show that 
there was any occasion for Prabhudat 
executing a Mukktearnama at the time. 
Tne story is unfounded that the Mukhtear- 
nama was required m order to look after 
Surv^ cases, as no trace of any Survey 
case is found in the record. The parties 
had not many properties and there does 
not appear to have been any dispute before 
the Survey Authorities which necessitated 
the execution of a Mukhtearnama by 
Prabhu^t. He could not, therefore, be 
mMed into a belief that a Mukhtearnama 
was required to safeguard his interest bdore 
the Survey Authoriti^. 
f :The learned Subordinate Judge does not 
seem to have* realised the ^portance of 
the absence of any Survey dispute or case 
nor does he seem to have weighed properly 
the evidence of the marginal witnesses, 
andf above all, the following careful 
and solemn words in the document in the 
handwriting of Prabhudat himself : “The 
ekrarnama with the stipulations contained 
in the body thereof executed is correct.'* 
Tne finding of the Subordinate J udge is 
against the weight of evidence. It 
seeius to be based upon surmise and 
conjecture. The learned Vakil on behalf 
of thepla j^tifis has not been able to support 
the finding of the Subordinate Judge. 
In fact, whenever challenged with the 
eldieaee in the cast as to the 


genuineness of the document in question, 
the learned Vakil felt that he had no answer 
to make. In these dremstances, I disagree 
with the view of the ekrarnama in ques- 
tion taken by the Subordinate Judge and 
hold that it was a bona fide and genuine 
document executed by the parties, and 
that Prabhudat knew fully the contents 
thercDf. 

The circumstances in the case support 
the defendant*s version that Prabhudut 
having in his aavarced age got an only 
son who was somewhat stupid was anxious 
to go back to his native village and to give 
his boy the benefit of the company 
of Nena Ojba's family consisting of a 
large numbei of >oung boys. It was writh 
a view to make the boy happy and pios- 
perous and develop in intelligence which 
was somewhat low that Piabhudat Ojha 
thought of coming back to the family. The 
internal evidence indicates that Nena 
Ojha was not anxioi’s for an agreement 
of that kind, for the document does not 
restore the family to the status of a fully 
re-united Hindu family. It is a sort of 
arrangement whereby the members were 
united ior the purjjose of living together 
and for enjoying jointly the properti.is 
of the family without in any way disturb- 
itg their shares which stood prior to the 
agreement in question. This document 
supports the defendant's case that there 
was separation in 1300 whereby Prabhudat 
disconnected himself with the rest of the 
members of the family and took one-fonrth 
of the joint family properties. Prabhu- 
dat and his son are, therefore, bound 
by the settlement made therein as to the 
separation of Prabhudat, and this settle- 
ment ib supportea by the evidence in the 
case indicated above. If the learned Sub- 
ordinate Judge bad accepted this document 
as true and bona fiie^ he would have cer- 
tainly changed his view that the separate 
mess, reside ce ax.d transactiors ol the 
members of the family were not sufficient 
to prove separation and that they were 
consistent with the family continuing 
to be still joint. It is true that these 
circumstances, taken separately, may not 
be inconsistent with jointness, but t^ing 
them together the piesumption of joint- 
ness is weakened and ike admission pf 
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8epa|:ation contained in the ekrarnanta 
wholly rebuts the presumption and, to my 
mina, conclusively proves a coiitrary state of 
affairs, namely, that the family ha 1 ceased 
to be a joint family and that Prabhudat 
had separated. 

^ Ihere was, no doubt, no need of parti- 
tion, nor a regular Panchayat or solemn 
proceedings to work out the s'lares of the 
parties and to divide the properties accord- 
ingly, but they are not essential for effect- 
ing a partition or separation of a joint 
Hindu famdy. Prabhuaat had himself 
calculated his own share and found that 
the Pota property represented his share of 
one-fourth in the entire family properties. 
He approached his father Gopal Ojha, who 
was then the head member of the family. He 
said that he did not like to live there and 
wanted to have the Pota property in lieu 
ol his own share. Gopal Ojha as karta 
of the family directed his elder son, Nena 
Ojha, to give Pota to Prabhudat. Nena 
consented and there \>as an end of the 
matter. In these circumstances, there 
was no necessity of an elaborate proceed- 
ing of a Panchixyat, though some freinds 
of tie family, whom the witnesses call 
Panohes, seem to have been present 
at the timt. The subseqert conduct of 
the parties and the exercise of sole 
possession by Prabhudat over tUe Pota 
property prove th«i partition. Therefore, I 
come, to t leooadusion that in 1300 Prabhu- 
dat hal separated himself from the fam'ly 
and had taken Pota as his share of the fam ly 
properties. At that time his son B.swa- 
natb Ojha, plaintiff No. 3, was not iu exist- 
ence. According to the statement of Pri- 
bhudat he was boru somet me in 1309 
of 1310. According to tie statement of 
Nena he was born in 1306 or 1307. In 
any case, he was not in existence at t e t'me 
of the part.tion whethei it took place in 
1300 or 1305. Prabhudat died during 
tie pendency of this appeal, aid his son 
Biswanath Ojha has been substituted in 
his place as the sole respondent. He is 
bound by the statement contained in the 
ekrarmmz under sect.on 3 i of the Evi- 
dence Act as a statement of uis pred'ecessor- 
in-interest in the properties in question. 
Tne ekhtrnxmi Is, therefore, a binding 
document. This was executed by Prabhu- 
dat and Hena, the karta of the family of the 
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other defendants, who were bis descendants. 
It is admHted that Neiia is still the 
karta of the family. The ekranama 
is not impugned by the defendants as being 
in any way frauduleat or in excess of 
the authority of Nena. On the other hand, 
the plaintiff states that the document 
was executed horn fide. Nothing has been 
shown in this case why this document, 
executed by Nena Ojha as the karta 
of the family, should not bind his descend- 
ants. 

Now, what is the effect of this document? 
Mr. E. N. Singh on behalf of the plaintiffs 
cout-'nds that the document purports to 
effect a re-union of the the two brothers 
Nena and Prabhudat, so as to restore them 
to the original state of jointness and that 
there was a fusion of all the properties 
which were originally ancestral, and those 
which were acquired before, during and 
after the separation and re-union. 
Bor a re-union two things are essential; 
firstly, that one can re-unite with his lather: 
brother or paternal uncle, in other word6, 
the re-union is restricted to these three 
classes of cases only. The text of Brahs- 
patti '' He who being once separated 
dwells again through affection with his 
father, brother or paternal uncle is termed 
re-united“ has been so interpreted by -the 
Calcutta High Court in Basanta Kumar 
Singha V. Jogenlra Nath Singha (i), as the 
Eaw of M'takshara as administered in this 
Province; secondly, the re-union mist take 
place after separation sa that the parties 
seeking to re-unite must have separated 
before the re-union. Nena and Prabhuiat 
were brothers and, as held above, Prabhudat 
had separated in 1300 FasU and, thereiore, 
therci could be a valid re-union between 
them in ipM, whetf the ekra manta 
ia question was executed. The effect of 
a re-union is to place the united 
CO pare ners in the same position as they 
would have been in, had no partition taken 
place and the property of the united mem- 
bers sta ids o 1 exactly the same footing 
as til at of members who have always been 
undivided so tnat upon the death oi any 
one of the re-united members his share will 
pass by survivorship to the remaining 
members and will no get into the hands 

(i) 33 C, 37n 3 6. I#. J, 9% 10 C. W. N. aatf. 
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of any divided member SO long as there are Ojha and Prabliudat Ojba, when ovr soup 
undivided members in existence; for will partition tfceir shares among 
instance, when two brothers re-unite on themselves Keswar Ojha, Harnan- 
the death of one of them without male dan Ojha, Mababir Ojha, sons of 
issue, his estate i asess by survivoi- declarant No. i, shall get each four-annaS 
ship to the united members instead of de- share, to Biswanath Ojha, son of mc, 
volying upon his widow cr daughter, declarant No. 2, the remaining 4-annas 
which would have been the case had he share. All the brothers (cousins) shall get 
not re-united. The Madras High Court an equal share of four-annas each, 
bad taken a contrary view at one time; 1 ho ugh some of the family properties stand 
it was of opinion that before partition the in the name of one declarant and other prop* 
members of a joint Hindu M’takshai a family erties in the name of the other declarant 
are joint tenants and after partition they and though in future also properties may 
ire sole tenants with respect to the prop- be acquired in the name of any of the dec- 
erties allotted to their shares and after larants or of his issue all these properties 
re-union they become tanants-in-common, shall be joint and at the time of the 
holding their shares in severalty so that aforesaid partition each heir, i. e., Kesh- 
tfter the death of any one of them bis share war Ojha, Harnandan Ojha and Mababir 
passes by descent, and not by survivor- Ojha sons of me declarant No. i, and 
ship. This view was based upon the Biswanath Ojha, son of me declaiant No. 
idea that after partition the shares of the 2, shall get 4-annas share in all the family 
members become ascertained and conse- properties.** 

quently after re-union their shares remained 3 dr. Mitter on behalf of the defendarits- 
80 ascertained, the re-union only aes- appellants contends that the aforesaid 
tfoying the exclusive right which by terms of the ekrarmma do not effect a 
separation the member had acquired in valid re-union in the estate of the two 
the property which had fallen to his share, brothers and they do not, therefore, become 
This view has now been abandoned in the co-parceners of a joirit Mitakshara family. 
Madras High Ciurt, and in the case of He says that the ekrarmma only purports 
Eamasami v. Venkatesam (2) it was ruled to enable the two brothers to live jointly 
that in the case of re-united co-parceners and to be in joint possession of the prop- 
property passes by survivorship. erties, bi^t it does not make them joint 

As regards the effect on re-union the tenants or co-parceners with reject to 
ekrarmma states as follows : — their properties. On the other hand, it 

* 'Now it is the wish of us, the declarants keeps their shares in the properties, 
to become again joint in family and of 12 -annas and 4-annas as was ascertained 
property and come and remain jointly at the time of the separation and 
la possession and use of the entire family their joint enjoment of the properties 
properties. But the share of me, Nena is restricted in the proportion of the 
Ojha and my sons shall be 12 annas ana shares aforesaid. He says that, in order 
that of me, Prabbudat Ojha and my sou Bis- to constitute a re-union after partition, 
wanath Ojha 4-annas in the joint family pro- there mu st be, to u se the expression of Setott- 
pertieS. We have become joint again under Kan, J., in Gopal Chunder Daghoria v. 
theabove stipulations. The said three widows Kenarant Doghofia (3), "a junction of estate^* 
shall get maintenance out of the 12-annas which subsequently adopted in the case of 
^mare of me Nena Ojha and my sons. We, Rishi (kusi) Mendliy. Sundar Mendli (4) 
Nena Ojha and Prabbudat Ojha, shall where their Lordships of the Calcutta High 
remain joint in family during our Court say; “In order to constitute a re- 
lifetime or during the lifetime of any one union there must be a junction of estate 
of us and we shall never effect partition, with an Intention to re-unite." Seton-Katr, 
(After the death of 11% the declarants Nena J., in the aforesaid case of Gopal Chunder 
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Deghoria v. Kmarain Deghoria (3) refers 
to the teyt of Brahspati the re-union 
must be a re-union of property : '* Ihe 
property which is mine is thine, and that 
which is thine is mine' " According 
to the text, therefore, the parties should not 
only live in one mess (ekenne) and in one 
place (ektre) and like one family (ek paribar 
nyaye) but they should again join each 
other's share of the property and remain 
in possession. It depends upon the evi- 
dence in each case as to whether the parties 
have re-united as stated above. The 
ekrarmma in question set forth above, 
no doubt, declares that J\ena Ojha and 
Prabhudat Ojha would become joint in 
family and property and woula 
jointly be in possession and use of the 
family properties but it does not obliterate 
the shares of the two brothers 
of 12 -annas and 4-annas respectively whicn 
had existed before the re-union. It, there- 
fore, does not amalgamate the two shares 
but keeps them separate so that they are 
not able to say to each other, as is required 
by the text of Brahspati, “The property 
which is is thine, and that which is 
thine is mine." Again, in an ordinary 
case of re-union, the widows of the two 
brothers Brahmadat and Karmadat would 
have been entitled to maintenance out 
of the joint property, the share formed by 
amalgamating the shares of both the 
brothers. The agreement, however, was 
that these widows would get their main- 
tenance out of the i2-annas share of Nena 
Ojha and his sons. On partition, after 
the death of Nena Ojha and Prabhudat 
Ojha, among their respective sons, the 
division of the property would not be 
according to the shares they would 
have in a joint Mitakshara family, 
but would be accoraing to the 

share which their respective fathers had in 
the property before the re-union. Now, 
the re-union was by a written agreement 
and hence the rights of the parties will be 
determined in accordance with the terms 
thereof. In the case of Setrucherla 

Ramabhadra V . Raja Setrucherla Virabhadra 
Suryanafayana (5) three members of a joint 

(5) 22 M. 470; I Bom. h. R. 388J 3 C, W. N. 
533; 26 I. A. 167; 7 %r. P. C. J. 5IOJ 8 lad. Dec. 
(N. 8.) 337 (?• C.)t 
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Hindu family agreed by a deed that their 
estate would remain joint and that the 
eldest of the three sVould manage the 
family estate for 12 years and after an 
account being rendered by him of the pro- 
fit and loss a division among them should 
be made. Their lordship of the Privy Coun- 
cil held thatin a suit for partition commenc- 
ed by one of the brothers and carried on by 
his representatives, the eldest brother 
was liable on the footing of an ordinary 
agent accountable for receipts and 
expenditure, and that he was not in the 
position of the managing member of a joint 
tamily liable only to account as to the 
then existing state of the property. In 
other words according to their Lordships 
the effect of the agreement was not to 
give the eldest brother the status of a 
karta of the joint family but to render 
the eldest brother accountable for receipts 
and expenditure as if he was a mere agent. 
Their Lordships observed: "It is not a simple 
agreement to postpone the partition and 
so to leave the family status of the 
brothers untouched. They are put upon 
a new footing. Ihe defendant has the 
management secured to him for an absolute 
term of 12 years and though, during that 
term the others would not be precluded 
from, demanding d vision, they could 
only do so on condition of giving up pro- 
fits and bearing any loss occasioned by 
their premature withdrawal. Moieover, the 
division when it comes is to be effected after 
settling the profit and loss accruing to 
that date. That is hardly the language 
which would have been used if the parties 
had meant nothing except that they 
should divide the corpus of the estate as 
it stood at the end of the term 
whether it had increased or decreased.'. 
Therefore, I agree with the view urged 
by Mr. Mitlir that theie was no re-union 
in the sense that the two brothers, Nena 
Ojha and Prabhudat, became co- 
parceners of a joint l^takshara family. Pra- 
bhudat wants partition of the properties 
and ) e is entitled to the share in the prop- 
erties as mentioned in the ekrafmma 
whether he was a co-parcener or was only a 
tenant-inKiommon. lhat stare is 4- 
annas of the family properties. That was 
his share at the time of se|»aration in X300 
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wliich hi s son, the sole surviving respond- 
ent now before us, is bound to take. He 
cannot, therefore, get more than 4'annas 
his c^aim for 8-annas m the family 
properties as if he was a co-parcener with 
defendant No. i Nena Ojha, must, there- 
fore, be dismissed. 

llie question then arises as to the prop- 
erties in which he is entitled, to have his 
share. Mr. Mitter says that he is entitled 
to get only 4-annas in the properties which 
were allotted to him at the separation in 
1300, that is, the properties set forth at 
the beginning of the ekrarnafna, namely, 
the entire properties lying in village Pota 
consisting of kasht land of 10 highas held 
in zar rehn hrit handohasti measuring 2- 
highas 10 cottahs and Milkiyat property 
comprising 15 highas qf land. Mr. Mitter 
says that he is entitle to his own 
acquisitions subsequent to the separation 
ip 1300, but that be is not entitled to the 
properties which were held by Nena Ojha 
and his branch lafter partition and tie 
properties which were acquired by that 
branch during separation and after re- 
union i"p to the date of the suit. So far 
as Nena is concerned, undoubtedly 
he agreed to give 4-annas share to the 
plaintiff in all the family properties and in 
all the properties which might have been 
acquired in his own name or in the name 
of any of his issues, the defendants 
Nos. 2 to II in the case. He is a party 
to the ekrarnatna and is bound by the 
terms thereof. Mr, Mitter, however, 
says that the terms o: the ehrarnama 
are not binding upon the descendants of 
Nena, the other defendants in the case, 
inasmuch as they were not parties to the 
ekramama and that Nena had no right 
to agree to give away shares in the proper- 
ties which by separation were allotted to 
them and those which were subsequently 
acquired by that branch. Mr. Mitter 
^ys that the other defendants have been 
all along joint with Nena as member^ of 
a joint Mitakshaxa family and tley had 
a vested interest therein which Nena had 
no right to destroy by the agreement in 
question or to transfer in any way. Now, 
the Court below has held, and its findii g 
is supjported by evidence, that all the prop- 
^ties wtich stand either in the name qf 
m Ms 49§gendimto| wert} aequiied 
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out of the income of the joint family an 4 
that they appertained to the joint family 
properties of Nena's branch. An attempt 
has been made in this case to show that some 
of the properties standing in the name of 
Kishore Ojha, Harmandan Ojl a and Maba- 
bir Ojha were acquired out of their kosal 
(self-acquired) properties alleged to have 
been carved out of the joint family prop- 
erties and given by their father, defendant 
No. I the karta, of the family to his sons 
for their private and personal or pocket 
expenses. Further, it was attempted to show 
that Ki shore and Harnandan had means 
of their own out of which they acquired 
properties in their own names without the 
help of the joint family properties. It 
is said that Ki shore and Harnandan 
earned some money by service in Nep^ 
and Bettia Raj respectively. Ihere is 
some evidence to show that Kish ore and 
Harnandan were out on service as alleged, 
but how long they were in service and what 
their pay was and what they actually earn- 
ed has not been disclosed. At one place 
it is simply said that Harnandan I’sed to 
get Rs. 40 to Rs. 65. It has also not been 
shown that any of the properties were 
acquired out of their income Irom service, 
nor that any of the properties standing fn 
the names of these sons were acquired out 
of the kosal (self-acquired) properties, 
assuming that such properties could be 
treated as private and personal prop- 
erties of these sons. Mr. Mitter admits tt at 
there is no such evidence connecting the 
acquisition with the separate income of the 
members of this family. The onus of prov- 
ing the acquisitions by their self -exertion 
and out of their separate means was upon 
them and they failed to discharge that onus. 
Therefore, the finding of the Court bcdqw 
must be accepted tl’at these properties 
standing in tie names of the sons oi N^a 
Ojha must be deemed to be the joint family 
properties of the branch of defendant No. i 
in which according to the terms of the 
ekramama, Prabhudat was declared to 
have 4-annas share. 

The question then is whether the descend- 
ants of Nena Ojha are bound by the terms of 
the agreement executed by Nena to which 
they were i^ot parties. They were members 
of a jo nt Mi takashara family and admits 
te<ily is tteir Hehaa a 
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riglit to deal 'with the family prop- 
erties and to enter into any agreement 
with respect thereto unless the act 
is impugned as not being for the benefit 
of the family or without consideration. It 
must be stated at the outset that no si^ch 
case has been made out in the written 
statement nor in the evidence. It is rot the 
case of the defend^ ts that the freemen t 
in question was tainted with fraud, undue 
influence, coercion, mistake or misundei- 
standitg. On the othei hand, the agree- 
ment has been set up by the defenaants as 
a bona fide transaction. The agreement is 
a mutual one between hiena ana Prabl udat. 
Nena by this agreement obtains for himself 
and his sons 12-annas in the properties 
acquired by Prabhudat, for in these prop- 
erties cdso the agreement states that 
Prabhudat will have only 4 -annas, whereas 
i6-annas bdongea to him exclusively. 
Therefore, as a return for the 4-annas share 
given to Piabhudat in the acquisitions 
made by Nena and the membeis of his 
branch Nena Ojha has secured by this 
document 12-annas share in the piop- 
etties acquired by Prabhudat. There was a 
consideration and a good consideration. 
It may be, but there is no evidence to show, 
that now Nena Ojha and his branch may 
not get an equal return and that the trans- 
action has not turned out to be a good bar- 
gain. But these arenot tbeconsideratiens 
which will afiect the terms of the agreement. 
There was, as observed above, a good con- 
sjoeration and on account of mutual bene- 
fit the parties came to the agreement as to 
h<*w their acquisitions will be dealt with. 
Therefore, the document was executed 
for consideration for the benefit of 
the family. Nena Ohja as karta ol the 
family had a right to enter into this 
r^reement with resptct to the properties, 
and his descendants, the defend nts Nos. 2 
to II in the case, are bound by that agree- 
ment This agieement although executed 
with the full Imowledge of defendant Maha- 
bir and after discussion wjtb him, as he ad- 
mits in his evidence has not yet been ch4- 
lenged in any Court of Justice Although five 
years had elapsed since the execution of 
the ikrarnama in 1914 when the plaintiff 
brought the present suit in 1919 and the 
rigbt to have the deed set aside is barred 


It is then said that the^ ekramama was 
not acted upon. The defendant states 
that as his son did not agree, effect was 
not given to it. Defendant Mababir says 
that when he came to know of the ekrat* 
nama be objected to it, but as his 
father insisted on the execution of 
the document he left him to do 
whatever he liked. This imp'ies that 
ultimately he tacitly consented to abide by 
what Nena would decide, that is, tht terms 
of the ekfafmnti, and Nena Ojha agreed 
to the terms thereof. Therefore, the defend- 
ant Mahabir also agreed to the said terms. 
The defendants want to abide by the eh- 
rarnama so lar as it contains admissions 
and statements in their favour, and to resile 
from the terms which give a share to the 
plaintiff in the acquired properties. This 
they cannot^be permitted to do. In tire 
circumstances, I accept the evidence that 
the parties acted upon the ekramama 
after its execution and became joint jn 
the properties. 

In the case of Balkishen Das v. Ram 
Narain Sahu (6) it was held that ekrarna- 
ma executed by the members of a joint 
family some of whom were minors, was 
binding on the minors. If it was unfair 
or prejudicial to their interests, it was 
for the minors on attaining majority to 
have it set aside so far as it concerned 
thtm. This upholds the principle that all 
the members of the family, mihoi or a .ult, 
are bound by the act of the mai agei or 
karta of the family unless they prove that the 
hara entered into transactions which were 
prejudicial to their interests and not for 
their benefit. This they have failed to 
establish in this case. 

In the case of Prankishen Paul ChoW" 
dry V. Mothooramohun Paul Chowdry (7) 
it was held that a property acquired during 
the separation by a member of the family 
will be presumed, aftei the re-union, to have 
been acquired out of the funds of the joint 
estate and that re-united members will 
be entitled to a ^are in it. 
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As to the pioperties acquired after re- 
union, there is nothing to show that they 
were not acquired out of the joint properties 
belonging to the two brothers and the pre- 
sumption willbe that they were acquired 
with the income of such properties. Ihere- 
fore, in those properties Piabhudat ob\ lous- 
lyhks a right to claim his share as 
mentioned in the ekrarmma, I, there- 
fore, hold that Prabhudat is entitled to 4- 
annas share in all the properties standing 
in the name of JNena himself or his descend- 
ants whether those properties were acquired 
before, during or after the separation and 
re-union, and that his share in those prop- 
erties is 4-annas and that of Nena :.nd 
his branch 12 -annas. All these properties 
were thrown into a joint stock of the re- 
united members, that is Nena Ojla and 
Prabhudat Ohja and their sons. 

Thedecree of the Court below must, there- 
fore, be vacated and in lieu thereof a decree 
for partition should be made declaring 
the share of Biswanatb to be 4-annas and 
that of Ivena and his descendants 12-aiinas. 
The parties are not entitled to render any 
accounts to each other with respect to the 
dealings with the properties which they 
were in possession of a^ter separation in 
1300 {1893) up to the date of the ekrar- 
nama of the ist November 1914. The 
ckrafnama is silent upon the question of 
accounting, but as the properties were in 
joint possession of the parties they must 
render to each other accounts of the prop- 
erties • which were dealt with by them 
from 1914. Ihe date of the ekrarmma 
up to the date of the possession being de- 
livered in the course of partition proceedings. 
The partition will be effected by a Commis- 
sioner appointed by the Court below. Ihe 
assests found after accounting will be di- 
vided in the proportion of 4-an'nasand 12- 
annas as stated above. The plaintiff 
had claimed 8-annas share in the properties, 
whereas he has got 4-annas only. Ibis 
is a partition case and the costs ultimately 
will be deternuned after the final decree 
for partition will be made. Ihe costs 
incurred by the parties in this litigation 
up to the date the possession is delivered 
according to the shares aforesaid, should 
be borne by the estate in the proportion 
of 4-ani:as payable by the plaintiff and 12- 

annas paya)>k by the defendants, and tbe 
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amount thus ascertained will be dealt 
with in the accounts that the Commission- 
er will be directed to take. 

Ross, J.— 1 agree. 

K. s. D. Order accordingly. 


LAHORE HIGH COURT* 

Civm Mi.scei4:.aneous Petition No. 554 
OF 1922. 

February 17, 1923. 

‘Present: — IVli. Justice Abdul Raoof and 
Mr. J u 3ti ce M arti neau . 

NAWAZ ALI AND OTHERS— Defend ANTS— 

PETITIONERS 

versus 

AILU AND OTHERS— Plaintiffs— 
Respondents. 

Civil Pfoeedure Code [Act V of 1908), s. lio 
— Decree modified on review--^ Application for 
have to appeal to His Majesty in Council — Limi 
iation, terminus a quo — Subjectmtaiier of suit 
land assessed to revenue — Value, how calculated. 

Where the High Court reviews and modihes 
a decree passed by itself the period of limitation 
for an application for leave to appeal to His Majesty 
in Council begins to run from the date of the 
decree passed in review. 

Joyhishen v. Ataoor Rohoman, 6 C. aa; 5 ludi 
Jur. 522i 6 C. L. R. 573 ; 3 Shome I». R. 1971 
3 Ind. Dec. (n. s.) 15 (F. C.) and Va/dilal v. Ful- 
chand, 30 B. 56; 7 Bom. L. R. 664, relied on. 

In determining whether the value of land in 
dispute is Rs. 10,000 or upwards, for the purpose 
of section no. Civil Procedure Code, the rules 
under the Suits Valuation Act in accordance with 
which land is valued for the purpose of jurisdic- 
tion in the Trial Court, do not apply. It is the 
market-value of the land which has to be ascer- 
tained for the purpose of that section. 

Civil misceilaueous petitiou for leave to 
appeal to His Majesty's Pi ivy Couucil 
against the decree and the judgment of 
the Lahore High Court, dated the 29th 
November 1921 and 19th May 1922. 

Mr. M, S. Bhagat, for the Petitioners. 

Mr. G. S, Salaraya, for the Resjpondents. 

ORDER.— This is an application for 
leave to appeal fiom a decree of this Court 
which reversed the deciee of ihe Covrt 
of first instance. The decree of this Court 
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1921, but on an application f< t review 
it was modified on the 19th May 1^22. 
It is cleat that the peii(d of limitation 
for tl e present application is to be rec koned 
from the latter date, or which a new decree 
was passed in substitution for the first 
one and loykishen v. Ataoor Rohoman (i) 
aad VadtMl V. Fukkand (2) are auhtori ties 
in si'pport of this view. The rulings to 
which Counsel for the respondents has 
referred us are not in point. We hold, 
therefore, that the application which was 
made on the 8tb August 1922, is within 
time. 

It remains to determine whether the value 
of the land in dispute is Rs. 10,000 or 
upwards. The rules under the Suits Valu- 
ation Act, in accordance with which the 
land was valued for the purposes of juris- 
diction in the lower Court, do not apply 
in determining the value for the purpose 
of section no of the Civil Procedure Code, 
but it is the market-value which has to be 
ascertained. 

We accordingly direct the Subordinate 
Judge to make inquiry and report to this 
Court whether the value of the land in dis- 
pute is Rs. 10,000 or m)wards. 

M. D. J. Order accordingly, 

(X) 6 C. 22; 5 Ind. Jar. 522; 6 C. I<. R. 575? 
3Shoinelr. R. 197; 3 Ind. Dec. (N. s.) 15 (P.C.). 

(2) 30 56; 7 Bom. D. R. 664. 


0 ALCI 7 TTA HiaH COIJBT. 

Appeai. moM Originai, Civn, No. 67 
OP 1922, IN Suit No. 2234 of 1921. 
January 31, 1923. 

Present : — Sir Lancelot Sanderson, Kt., 
Chief Justice, and Justice Sir Thomas 
Richardson, KT., 

SALEH ABRAHAM- Pi aintiFf— 
Appfltant 
versus 

MAlSrEKJI COWASJI— DBPairaANT 

— R« 3 P 0 NDENT. 

CckuHa ItiiM Ad (/// ff 1980), 4; 


tt^Siaiuiofy AgfB§mBvU to pay move 

than thB standard reni^Lease in terms of 
agreement- — Object of lease, legaiity of — hease, 
whether enforceable — Contract Act (/if 0/1872), 
s. 23. 

Where the immediate object of a lease is to 
secure a rate of rent in excess of that allowed 
by the Calcutta Rent Act, thus tending to 
defeat the provisions of the Act, which disables 
a landlord from recovering more than the 
standard rent, the object is unlawfiU, and 
consequently the lease is void and cannot be 
enforced, [p. 326, col. a,) 

Appeal from the judgment of Mr. Justice 
Greaves. 

Mr,. F. R. Surita, for the Appellant. 

Mr. 5. N. Banerjea (with him Mr. B. N, 
Ghosc), for the Respondent. 

JUDGMENT. 

Sandecsoo, C. J.— This is an appeal 
by the plaintiff from the judgmerxt ot my 
learned brother Mr. Justice Greaves, 

The learned Judge dismissed the suit. 

The suit was to recover vacant possession 
of the upper flat L No. ii. Bow Street, 
in the town of Calcutta, for mesne profits 
and for costs. 

The defence set out several allegations 
on which the defendant relied. The one 
which is material for the purposes of 
my judgment in effect was, that the de- 
fendant was a tenant from May 1917 of 
the upper flat, that the standard rent had 
been fixea by the Controller of Rents, 
Calcutta, or. the 30th of May 1921; that 
the defendant was contirruing as tenant 
of the flat at thereat fixed by the Controller 
of R^ts; that the defendant denied that 
the plaintiff required the premises for 
his own use and occupation as the resi- 
dence of himsef or his family; that he had 
paid rent regularly and was entitled to 
continue in occupation as such tenant. 
The standard rent referrea to in the de- 
fei;c»e has been fixed at the sum of Rs. 85 
per month. 

The facts may be taken from the learned 
Judge's judgment as follows;— '' The prop- 
erty beloi,ged to Mr. Emmanuel Jacob 
Cohen who was still the owner of the^pre- 
mises; the defenGaat was a tenant under 
him payiiAg, prior to this suit, a sum cf 
about fRs, 65. a month. .Mr. Cohen inego- 
totted with .h«£t»d«st Jqi ot 
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his tenancy which had expired, at a higher 
rent and Mr. Cohen stated ttat tl.e reiit 
of the gronnd floor flat was Rs. 100, that 
the rent of the middle flat was Rs. 150, 
and that he was entitled to ask, as he did, 
Rs. 100 for the rent of the flat in suit. The 
defendant demurred to paying Mr. Cohen 
the sum which he asked although it ap- 
peared that he was willing to pay as much 
as Rs. I04t a godow/i were included where 
in he could garage his motor car. However, 
the negotiations broke down and Mr. Cohen 
leased or purported to lease this upper 
flat to the present plaintiff at Rs. loo a 
month, and this suit was brought by the 
plaintiff who claimed to be the landlord 
withiiJi the definition in the Rent Act to 
recover possession of the upper flat.** 

The learned Judge proceeded to say: 
“I- should say that the plaintiff at present 
lives in No. 4, Harln Bari^ Lane, where 
he has premises as convenient and com- 
modious as the flat in suit but he stales 
that he is desirous to move to the premises 
in suit because he'says he has young daugh- 
ters and that there is a brothel m the near 
neighbourhood of the pre:^ses No. 
Harin Bari I^ane, and that it is undesirable 
that hJs daughters should remain in close 
proximity to the brothel. No Question 
arises as to the payment of rent, for ir 
Is admitted that rent has been deposited 
at the standard rei^t of Rs. 85 with the 
Rent Controller.*’ 

The learnea Juage dismissed the suit, 
holding that the lease which was executed 
by Mr. Cohen was really against the spirit 
of the Rent Act,^ and upon that the learned 
Judge based his decision. 

There is nc doubt, in my mind, that the 
execution of the lease was against the 
spirit of the Rent Act. But, with aue 
respect to the learned Judge, I do A.ot 
think that the conclusion, as statea by the 
learned Judge, p ovides a sufficient basis 
for the judguient. It must be shown that 
the lease defeated the inlet tion which 
the Legislature expressed in the Rent 
Act or which is necessa ily implied from 
the express terms of the Act. 

The lease was executed on the 26th of 
October 1920, and the term was two years 
from the 29th of October 1920. It appears, 
thereiort, that the term has expired ; by 

)udgnleBt^ 
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it would not be right for this Court now 
to make a decree for vacant possession 
in favour of the plaintiff. The rights of 
the parties, however, must be considered 
as they existed at the date of the suil 
icasmuch as, at ary rate, the question 
of mesne profits ana costs would ■ depend 
upon the result of out aecision in that 
respect. The rights cf the parties, there 
fore, have to be detern ir ec by ^ this Court. 

Several points were urged in the course 
of the arguments by the one party and 
the other. In my judgment, it is n ot neces- 
sary to deal with them all as, in my opinion, 
the appeal may be disposed of on one 
ground. 

It was said in the first place that the 
plaintiff was a “landlord *' as defineo by 
section 2, clause (c), of the Calcutta Rent 
Act, 1920, and reliance was placed upon 
the words “ any person lor the time being 
entitled to receive rent in respect of any 
premises, whether on his own account, 
or on account, or on behalf, or for the benefit 
of any other person ** and upon the words 
“every person from time to time deriving 
title under a landlord.** Havirxg regard 
to the facts of this case, I consider that 
to be an arguable point, and I desire to 
make it clear that I do not decide it in 
this appeal. I assume, however, for the 
purpose of my judgment, that the plaint^ 
may be considered as a “landlord** within 
the meaning of section 2, clause (c), of the 
Rent Act. 

In the next place, it was contended on 
behalf of the plaintiff that he came within 
the proviso to section n (i), and that the 
premises were botta fide required by the 
plaintiff, the landlord, for his own occupa- 
tion. 

The learned Judge on this point found 
that the plaintiff genuinely “aesired ** 
in the circumstances to move from No. 4, 
Harin Bari Lane, and to occupy the upper 
flat of No. II, Bow Street. But, as I have 
pointed out, he came to the further con- 
clusion that the premises in which the 
plaintiff was living in No. 4» Harin Bari 
Lane, were as convenient and as comrnodi- 
ousasthe premises which are the subject- 
matter of this suit. 

In the case of Rekhab Ckand Doogar 
V. D*Cruz (i), my learned brother Mr. 

(I) 69 Ind. Cat. 963 J C, W. N. 499I (1923) 
Ar; L (fO 223, 
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Justice Buckland, in his judgment at page 
5o2*lieldas follows: "I do not think it is 
enough that a plaintiff in order to defeat 
a plea under the Calcutta Rent Act should 
merely say that he desires the premises 
bona fido for his own occupation. The 
word in the Act is not 'desire' but 'require/ 
This, in my opinion, involves something 
more than a mere wish and it involves 
an element of need, to some extent at least/* 
In my judgment, it is not necessary for 
this Court in this case to decide that ques- 
tion, and I desire to make it clear that 
I do not decide it. I assume, however, 
for the purpose of my judgment, that the 
plaintiff on the facts of this case may be 
said to have bona fide required the pre* 
mises for his own occupation. 

I am, however, in agreement with the 
learned Judge's finding at page 43 of the 
Paper Book, which runs as follows: — I am 
bound to hold that Mr. Cohen's object 
in leasing the premises as he did to the 
plaint ff was to avoid the provisions of 
the Rent Act and that, inasmuch as he 
could not obtain possession himself of the 
flat, he put some other person in a position 
in which he thought that person would 
be able to get possession of the premises 
and pay him tiie higher rent which he 
was unable in the circumstances to extract 
from the defendant/* 

The plaintiff also, in my judgment, 
must have known that the result of his 
taking the lease from Mr. Cohen would 
be to eject the defendant from the pre- 
mises, if effect could be given to his lease. 
He must have known, further, that the 
rent which he agreed to pay was in excess 
of that which Cohen could lawfully 
demand from the defendant by reason of 
the provisions of the Rent Act. The 
question is whether, under these circum- 
stances, the lease granted by Mr. Cohen to 
Jhe plaintiff could be enforced. 

The object of the Rent Act, as stated 
in the preamble, was to restrict tempo- 
rarily the increase of rents in Calcutta. 
dThe Act provided for the fixing of a stand- 
■ard rent. In this case it was fixed at 
'Rs. Ss which the defendant was all along 
willing to pay and which in fact he de- 
posited with the Controller of Rents 
under the Act. 

"iQPVfl 


Section4 (i)of the Act provides, "Subject 
to the provisions of this Act, where the 
rent of any premises has been or is here- 
after, during the continuance of this Act 
increased so as to exceed the standard 
rent, the ^ount of such excess shall 
notwithstanding any agreement to the 
contrary, be irrecoverable.** So that, having 
regard to the provisions of that section 
Mr. Cohen could not recover from the 
defendant, his tenant, a rent in excess 
of IJe standard rent. Rs. 85. i^or could 
he obtain a decree for recovery of possession 
of the premises against the defendant so 
long as the defendant paid the rent to thi- 
full extent allowable by the Act, and per- 
formed the conditions of the tenancy* 
for he Mr. Cohen, was not able to brinJ 
^msdi within any of the conditions con- 
tained m the proviso to section 11 fi) of 
the Act. Section (i) provides : '^4 
wthstanding anything contained in the 
Transfer of Property Act, 1882, the Presi- 
dency Small Cause Courts Act, 1882 or in 
the Indian Contract Act, 1872, no order 
or decree for the recovery of possession 
of any premises shall be made so lone as 
the tenant pays rent to the full extent 
allowable by this Act, and performs the 
conditions of the tenancy.** That section 
is applicable to the case of Mr. Cohen and 
the defendant, inasmuch as, Mr. Cohen 
was not able to bring himself within anv 
of the provisions of the proviso to section J i 


I have no doubt that the object of tie 
paities to the lease was to defeat the pro 
visions of the Rent Act. Mr. Cohen wanted 
a rent higher than that which he could 
obtain from the defendant by reason of 
the Rent Act. He could not obtain pos- 
session of the premises himself. So^ he 
granted the lease to the plaintiff who 
it was thought, might be able to obtain 
possession of the premises, inasmnch 
as he wanted to occupy them and who 
would pay Mr. Cohen fie higher rent 
The plaintiff was a party to this arrange- 
ment and was willing to pay a rent hichf^r 
than that which cculd be lawfuflv 
recovered by Mr. Cohen, by reason of the 
Rent Act. 

Section 10 of the Contract Act provides* 
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are made by the free consent of parties 
competent to contiact, for a lawful con- 
sideration and with a lawful object, and 
are hot heieby expressly declared to be 
void/' 

Section 23 deals with the questions of 
consideration and object arxd runs as follows: 
"The consideration or object of an agree- 
ment is lawful, unless— it is forbidden by 
law; or is of such a nature that, if permitted, 
it would defeat the provisions of any law; 
or is fraudulent; or involves or implies 
injuiy to the persr»n or property of an- 
other; or the Court regards it as immoral 
or opposed to public policy. 

" In each of these cases, the consideration 
or object of an agreement is said to be unlaw- 
ful. Every agreement of which the object 
or consideration is unlawful is void." In 
my judgment, the object of the lease was 
of such a nature that, if permitted, it would 
defeat the provisions of the Rent Act; 
and, consequently, the object was i^n- 
1 awful. 

The result is, that the object being un- 
lawful, the lease was void. 

In my judgment, therefore, this appeal 
must be dismissed with costs. 

Bioihazdson, J.— This appeal raises a 
question under the Calcutta Rent Act 
(Bengal Act III of 1920) which was passed, 
as the preamble states, with the object 
of restricting temporarily the increase 
of rents in Calcutta. The Act came into 
force on the 5th May 1920, with a life 
limited to a peri<>d of three , years from 
that date (section i, clause (4)). 

The respondent, Manekji Cowasji, the 
defendant. in the suit, was a tenant of the 
upper flat No. ii. Bow Street, at a rent 
of Rs. 65 a month, under the owner of 
the premises, Emmanuel Jacob Cohen. 
The defendant tendered no evidence at 
the trial and I will, assume in favour of 
Saleh Abraham, the plaintiff-appellant, that 
when the Rent Act came into force the 
defendant was holding as a monthly tenant 
under Cohen as landlord. The position 
then was that, while the Act remained 
in force, the defendant was the statutory 
tenant of the fiat liable to pay the standard 
rent definedin section 2, clause (y). So long 
as he paid such rent he was protected from 
eviction at Cohen "s hands otherwise than 
un^ tkt focayko to eection- xi, sub. 


section (i). Coben, however, treated the 
Act with scant respect. He tried, without 
reference to the standard rent, to increase 
the rent to Rs. 100 a month. The de- 
fendant appointed out that that was an 
increase of more than 50 per cCit. Pro- 
bably in view of proviso (i) to section 
15 (3) W offered to pay a 25 pei cent 
increase. The offer was not acc epted 
On the nth June 1920 Cohen wrote to 
the defendant refusing the defendant's 
tender of rent at the old rate and suggesting 
that the defendant should move the 
Rent Controller to fix the standard rent. 
As to that it must be observed that, if 
Cohen was anxious to keep within the 
Act, he was himself fiee to move the Rent 
Controller. In August Colen gave the 
defendant notice to quit by the end 
of September on the ground suggested 
by section 3 i, clause (5), that he had not 
paid within three montis of tl e 5th May 
all arrears of rent due from him. The 
defendant replied that he had deposited 
the rent for May and June with the Con- 
troller. In October tie defendant offered 
a rent of Rs. 104 a month for the flat and 
in addition a godown which he wanted 
for use as a motor garage. Nothing came 
of the offer and in this state of things, 
the defendant, not having submitted to 
his terms, Cohen took the following step. 
By an indenture, dated the 26th October 
1920, he gi anted to tie plaintiff a lease 
of tl e flat for a term of two years from 
tie 2911 October 1920, at a monthly rent 
of Rs. loo fci the first year and Rs. 110 
for the second year, Coben gave the de- 
fendant notice of the lease, requested him 
to attorn to the plaintiff as landloid till 
the end of Octobei and thereafter, in pursu- 
ance of a notice to quit, already served 
upon him, to give vacant possession to 
the plaintiff. The defendant replied claim- 
ing the protection of the Rent Act and 
refusing to vacate. Subsequ ently, however, 
as it appears, he did attorn to the plaintiff 
to the extent of depositing with the Con- 
troller rent at the old rate for payment 
to the plaintiff and of applying to the Con^ 
troller to fix the standard rent as between- 
the plaintiff and hismself. The applica- 
tion was made in March 1921, and by ap 
order, dated the 30th May 1921, the Cqn-* 

troU«r fixed tbe .Ks, 
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'Kje Cojtttr oiler held, no doubt, under pro- 
viso (i) to section 15 (3) (^) that the fair 
rent in JNovember 1918 was Rs. 75 to 
which he added 10 pei cent, plus Rs. 3 
for the wages of a coolie to pump water. 

The plaintiff had in vain given the de- 
fendant more than one notice to quit 
before this order w?s made. After the order 
on the 31st May the plaintiff's SoliciUrs 
wrote to the defendant giving him a fresh 
notice to quit by the end of June 1921. 

It was asserted that the plaintiff required 
the premises for his own occupati on f proviso 
to sub-section (i), section n]. This 
notice was as ineffectual as the others, 
and in July 1921, the plaintiff filed his 
suit, claiming vacant possession of the 
flat and mesne profits at the rate of Rs. 100 
per mensem from the ist July till the flat 
was vacated. The suit was dismissed by 
Greaves, J., by a judgment, dated the 25th 
April 1922, and the plaintiff filed this appeal 
ontheifith May 1922, 

The plaintiff's lease ran out in October 
1922, before the appeal came on for hearing. 
It is suggested, but not proved, that the 
plaintiff has obtained an extension of 
tiie lease from Cohen and it is further 
Said that the duration of the Rent Act 
may be extended. But in any case a de- 
cision of the appeal on the merits is neces- 
sary with reference to the claim for mesne 
profits and the costs of the litigation. 

In my opinion the only substantial ques- 
tion which arises is whether or not the 
lease is void on the ground of illegality. 
This is the first of the issues framed at 
the trial. "Is the lease void ?" As to 
the other questions which have been dis- 
cussed, no final opinion need be express- . 
ed. 

In the first place, on the question whether 
the plaintiff was the defendant's landlord 
within the meaning of the Rent Act, the 
argument on his behalf proceeded as fol- 
lows On the facts and in view of the 
terms of the lease, a formal instrument in 
writing, it wa.s argued that Cohen intended 
that the lease should operate as an assign- 
ment— though a temporary assignment- 
of the reversion on the termination of the 
defendant's monthly tenancy. In India, 
it was said, such an assighment would be 
gocMi and valid under the general provisions, 
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contained in sections 6, 7 and 8 of t^e 
Transfer of Property Act and the particul^ir 
provisions of sections 109. Under those 
Ijrovisions the assignment would entitle 
the assignee or transferee during the conti- 
nuance of his interest to the rent payable 
by fche previous lessee. It wasunni c essary 
to consider the doctrine of Hngtish 
Uaw on the subject of concurrent 
leases or the bearing on that doctrine of 
the Stati^te »jf Anne which is referred to 
in Platt on Leases (Vol. 11 , p. 57) and in 
such cases as Wordsley Brewery Co. v. 
Halford (2), and Horn v. Beard (3). 
It was the moie unnecessary to discuss 
such topics because in the piese<-t case, 
there w^as, apaitfrom the Transfer of Prop- 
erty Act, a sufficient attornment by the 
defendant to make him the plaintiff's te- 
nant, Therefore, the plaintiff became en- 
titled either under the Transfer of Property 
Act, or by reason of the defendant 
attorning, to receive the rent payable 
by him, and, if so, the plaintiff became 
the defendant's landlord both under the 
ordi ary law and as the term is defined 
in section 2, clause (c) of the Rent Act. 
It followed that the plaintiff became 
entitled to exeicise the rights of a landlord 
under the Rent Act, i' eluding the right 
to evict the tenant on any giound sanction- 
ed by section n. If Cohen had transferred 
the premises absolutely to the plaintiff 
no o* e would have doubted that be had 
this right and the fact that the trauvster 
was a partial transfer was immaterial. • 

If it were necessary to decide the ques- 
tion, I should be disposed to accept this 
argument. The Act interferes with some 
of the rights of landlords, but it does not 
expressly restrict their right to transfer 
their pioperty, wholly or partially, aud 
it cannot be extended on considerations 
of mere policy. I do not mean that the 
object and scope of the Act may not be 
taken into account in construing any of 
its provisions, which is capable of more 
than one construction. But the Act was 
passed to meet an emergency, and in hasty 
and imrrovised legislation of this kind 

(2) (1904) 90 L. T. 89. 

(3) (191a) 3 Bt h. J. K. B. 93J 

107 L. T. 87. 
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there may be loopholes and there may 
be omitted cases. It is not the doty of 
the Courts to add to, or subtract fio*i^ 
the fair sense of the language of the Act. 
Wiien alandlora transfers his rights, wholly 
or partially, tie Act must be applied, as it 
Stands, to the new rights and the new re- 
lations thus created. 

There is, next, the suggestion that the 
plaintiff did not bona fide leqvire the fiat 
for his own occupation witl in the meaning 
of section n of the Act. It is true that 
at all material times the plaintiff was and 
he still is in occupation of premises in Haiin 
Bari I^ane which admittedly are as con- 
venient and commodious for himself and 
his family as the flat in suit. But, he says, 
near those premises is a brothel and it is 
not desirable for his daughters, one of 
whom, we are told, is of marriageable age, 
to live close to a brothel. The learned 
Judge held on the evidence that the plaintiff 
genuinely desired to move from Harin Bari 
I^ane to the flat. We wererefeired to the ob- 
servations of Bucklard, J., in Rekhab Chand 
Doogdr V. D*Cfuz (i). In that case also 
a landlord already in occupation of a house 
purported to require tie house of a tenant. 
The learxied Judge said: *' The woid in 
the Act is not 'desire' but require/ 
This, in my opinion, involves something 
more than a mere wish and it involves 
an element of need, to some extent at least." 
I agree that a landlord is not acting bona 
fide under ^the Act , unless he reasonably 
requires the house for his own occupation- 
Much, therefore, must depend on tl e 
facts of the particular case. The present 
case differs * from the case which came 
before the learned Judge, and if tl e plaintiff 
here were in a position to requiie the flat I 
should be disposed to hold that he reason- 
ably ox bona fide required it for his own 
occupation. 

It is, however, unnecessary to decide 
dtiher of these questions, the defendant 
being* in W opinion, entitled to succeed 
on the issue as to the legality of the transac- 
tion on which the plaintiff founds. 

Under clause (h) of section 6 of the Tians- 
fa: of Property Act /‘no ti^sfer can be 
made / .. . . for ah unlawful object or 

consideration within the roeahing of sec- 
tion as of the Indian Contract Act, 1872.^* 


By section 23 of the Contract Act, the 
consideration or object of an agreement 
is said to be unlawful, among other cases, 
when it is forbidden by law, or is of, such, 
a nature that, if permitted, it would defeat 
the provisions of any law," and " every 
agreement of which the objec t or considera- 
tion is unlawful, is void " 

Cohen's immediate object was clearly 
to secure a higher rent than the Act allowed. 
That this object was illegal is, I think, 
shown not only by the preamble or by 
section 4 which makes any excess above 
the standard rent irrecoverable, but also 
by section IQ which makes it an offence 
on the part of a landlord if be " knowingly 
receives whether directly or indirectly 
on account of the rent of any premises 
any sum in excess of the standard rent." 
There can, I think, be little doubt that the 
plaintiff was a party to or connived at this 
illegality. He was apparently aware that 
the defendant was in possession of the 
flat as Cohen's tenant, because his first 
notice to quit was given on tl e 30th October 
1920. He accepted the lease, neveitheJess, 
without stopping to enquire whether the 
rent which be agreed to pay was or was 
not in excess of the standard rent. 

In any case, the transfer is unlawful 
because the consideration which Cohen 
demanded and accepted and which the 
plaintiff agreed to s^ive for the grant of the 
lease was a rent in excess of that allowed 
by the Rent Act. If it be said that the 
consideration was not unlawful at 
date of the lease because the Controllei 
had not then determined the standard 
rent, both Cohen and the plaintiff took 
the risk of the rent turning out to 
be more than the standaid rent. The 
lease, if not unlawful in its inception, 
became unlawful and void when the 
Controller fixed the standard rent at Rs. 85 
a month. Then, if no t before, it became 
unlawful for Cohen to receive or the plain- 
tiff to pay the rent reserved. The agree- 
ment was inconsistent with the express 
policy of the Act and tended to defeat 
its provisions, which disable a landlord 
from recovering more than the standard 
rent. The plaintiff, therefore, . acqqited 
m rights . hereunder which he could, en- 
force against tlie defendant. 
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The defendant, it is true, was quite will- 
ing to pay the standard rent either to Cohen 
or the plaintiff. He merely treated the 
plaintiff as standing in Cohen’s shoes— 
his attornment does not validate the lease 
and it is in virtue of the lease that the 
plaintiff seeks to evict him. 

It was said that, even under the lease, 
Cohen could not lawfully recover from 
the plaintiff more than the standard rent, 
but the remark does not meet the objec- 
tion that cither the object or the consider- 
ation of the agreement or both were un- 
lawful! In the language of the Contract 
Act, if the agreement were permitted, 
it would defeat the provisions of the Rent 
Act. 

I agree with my Lord that the appeal 
should be dismissed, 
w. c. A. Appeal dismissed. 


ALLAHABAD HiaH COURT. 

First C^vxi, Appear ho . 66 op 1920. 

July II, 1922, 

Present /—Sir Grimwood Hears, Kt., 

Chief Justice, and Hr. Justice Piggott. 

JAINI IfAL— Peaintipp— AppeItEAnt 
versus 

Firm Messrs. DURGA PRASAD DAU 

D AYAI/-^ Defend ANTS— Respondents . 

Appeal — Objection to costs taken for first time, 
whether entertainable. 

An. objection to an award of costs against a 
party cannot be entertained if taken in appeal 
for the first time. Such an objection should 
be taken in the lower Court at the time when 
either the judgment is delivered or the decree 
published. 

First appeal against a decree of the 
Subordinate Judge, Agra, dated the nth 
Decebmber 1919. 

Messrs M. L. Agarwala and P. L. Banerji, 
for the Appellant, 

Messrs. B. E. O'Coner, G. W. Dillon 
and N. P. Asthana, for the Respondents. 

JUDGMENT.— For the reasons stated 
in our judgment in First Appeal Iso . 28 of 
1920, this appeal is dismiss^. We ought, 
however, to take notice of one matter not 
discussed in that ju(^meat. The appellant 
has taken the objection that the fees award- 
ed to defendant No. a in the lower Coirt 
were not certified by the Pleader; nor 
vtn Ifbqy eertiStd Iqr aa tdldavit of tiie 


defendant filed in accordance with Chapter 
XXI, rule I of the General Rules for 
Civil Courts subordinate to the High Court. 
Looking at the matter very technically 
and narrowly, it does appear that there 
is no certificate by the Pleader and ther^ 
is no affidavit by the defendant, but there is 
an affidavit by the Solicitors duly instructed 
by the defendant which sets out, what we 
have no doubt is the jxuth, that certain 
sums of money were duly paid by the 
Solicitors to the gentlemen named in the 
affidavit for and on behalf of the defendant. 
Therefore, in substance, though not in 
strict form, there is the certainty at which 
Chapter XXI, lulei was aiming, namely, 
that the Court should be satisfied that fees 
were paid. If the matter had rested mere- 
ly there, we are of opinion, that Dr. Agar- 
wala s point, technical though it is, would 
have to be allowed ; but a reference 
to the ju dgment shows that the conclud- 
ing words of it were ** the defendants 
will get their costs from the plaintiff." 
That was a perfectly clear intimation to 
the plaintiff and to the plaintiff's advisors 
that they would be culled upon to pay 
the costs in the Court below incurred by 
the Titaghur Paper Mills. They dia not 
raise any objection to that order at; any 
time in tfie Subordinate Court, The first 
objection taken nas been made in the 
Memoiaadum of Appeal filed in this Court. 
We are of opinion that these objections 
oi'gbt to be taken in the lowet Court 
and should be taken at the time when 
either the judgment is delivered or the 
decree published so that the lower Court 
may consider whether there are circum- 
stances which would justify it in allowing 
costs even though the rules have not been 
strictly complied with. In the lower Coiit 
all those matters are ascertainable and we 
consider it bad practice to allow the appel- 
lant who has taken no objection to an 
award of costs against him in the lower 
Court, to come i p herein appeal and argue 
that which he should have put before the 
leatned Subordinate Judge making the 
order. For these reasons we overrule this 
objection. There will be fio order as to 
costs except that the appellant do pay 
the costs of the Titaghur Papers Mill 
ia this 0>trt including fecaim the ligber 
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Wale. As the Titaghrr Paper Mills stood 
in one event to bear the whole of the liability 
of Rs. 25,000, their costs should be taxed 
upon that scale. 

w,. c. A. Appeal dismissed. 


LAHORE HIGH COURT. 

Sbcono Cmi, Appbai, No, 381 op 1920. 

February 22, 1923. 

Present: — Mr. Justice LeRossignol and 
Mr. Justice Martineau. 

J AIM At/ AND OTHERS — PtAINTiPPS— 
Appkeeants 
versus 

GANESHI MAL akd others— Dependants 
—Respondents. 

Civil Procedure Code {Act V of 1908), O. II, 
r. 2-^Suitfor recovery of possession from mortgagees 
’^Subsequent suU for redemption, whether barred 
-’--’Cause of action. 

Where a suit against mortgagees for posses- 
sion on the ground that the mortgagees were 
trespassers and the mortgage was not binding 
on the plaintiff by reason absence of con* 
sidetation and legal necessity is dismissed, a 
subsequent suit to redeem the property mort- 
gaged is not barred by O. , r. 2, Civil Pro- 
cedure ode» as the cause of action in the two 
suits is different. 

DhanpatMal v. Jhaggar Singh, 93 P. R. 1908 
(P. B.); 164 P. E. R. 1908; 133 P. W. R. 1908, 
referred to. 

Bmhhurdar v. Chhatta Mol, 48 lad. Cas. 798; , 
1 19 P. R. 1918, distinguished. 

Second appeal from a decree of the 
District Judge, Ludhiana, dated the 9th 
December 1919, affirm ng that of the 
Junior Subordinate Judge, Ludhiana, 
dated the 30th May 1919. 

Mr. Jagan Nath, for the Appellants. 

Mr. Nand Lai, fot the Respondents. 

JUDGMENTT. — ^The plaintifEs ia this, 
case prayed , ito redeem tiie land in suit 
which had -been .mortgaged by their father 
tor Rs. 1,32511! the year 1897 and 1898. 
The Courts below have dismissed the suit 
on fche.-ground that it is barred by O. II, 
r. 2 of lS.e Civil -Procedure Code, inasmuch 
as in 1,904 the appellants brought a suit 
agaittst the. mortgagees for possession on 
;t& gtouad that .they weie trespassers a >d 
thai the mortgage by the^r lather was not 
binding upon fbem by reason of absence 


In our opinion this appeal must succeed. 
O. II, r. 2 of the Code, provides that a per- 
son entitled to more lian one relief in res- 
pect of the same cause of action may sue 
for all or any of such reliefs but shall not 
afterwards sue for any relief omitted, and 
the first question for consideration is whe- 
ther the cause of action in both suits is 
the same. It was laid down in Dhanpat 
Mai V. Jhaggar Singh (i) that where m.ort- 
gagors have obtained a decree foi redemp- 
tion and have failed to excute it, another 
suit to redeem will lie for the reason that 
the cause of action is not tJbe same. 
Tne allegation against the present appel- 
lants is that in 1904, they did not ask to 
redeem, and may, therefore, not do so now. 
They are thus placed in a worse position 
than if they had secured a dacreefor redemp- 
tion in 1904 and failed to execute it. But 
we aie quite clear that the cause of action 
now is not the same cause of action as in 
1904. In 1904 the cause of action was 
a mortgage to which the plaintiffs objected 
imtw. They were attempting to avoid 
it and had they prayed for redemption 
they would have ipso facto admitted their 
liability to redeem the mortgage ; in other 
words, such a prayer would have cut at 
the roots of their claim. On the cause of 
action recited in the 1904 case nu redemjp- 
tlon was possible. The cause of action in 
the present suit is the mortgage now ad- 
mitted as binding on the plaintiffs plus 
a refusal of the mortgagees to accept re- 
demption on the terms offered by the 
plaintiffs, Barkhurdar v. Chhatta Mai (2) 
is cited by tie learned District Judge as 
being on all fours with the present case, 
a proposition which we cannot admit. 
This case is very easily distinguishable 
so that it is not necessary fror us to express 
any opinion whether we are prepared to 
follow the decision above cited 

In short, our finding is that the present 
cause of action and that of 1904 are quite 
different, and we accept the appeal and re- 
mand the case to the First Court for deci- 
sion on the merits. Costs to be costs in 
the cause. 

w. c. A, Appeal accepted, 

(i) 93 p. R. 1908 (P. B,)j 164 P, L. R* 19081 
133 P. W. R. 1908. 

(rj 48 Ind. Cas. 798: iij P. R. 1918, 
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CALCUTTA HIGH COURT. 

Criminai. Reference no. 38 of 1922. 

May 9, 1922. 

Present:— J Vi stke Sir Lancelot Sanderson, 
Kt., Chief Justice, arni Mr. Juste e Pan ton. 

PARUL BALA DEBl— 'ompe«i>ant 
versus 

SATISH CHANDRA BHAl’i'ACHARJEE 

— Defendant. 

Criminal Procedure Code (Act V of 1898), s. 488 
(^)^Maintenance, order for — Subsequent temporary 
stay of wife with husband, effect of. 

The return of a wife to her husband temporarily 
after obtaining an order for maintenance may 
have the efiEect of suspending the operation of 
the order, it has not the ejBEect of cancelling the 
order in the way in which it can be cancelled 
under section 488 (5I of the Code of Criminal 
Procedure, [p. 530, col. i.] 

Criminal Reference, tu der section 438 of 
the Criminal Pro -'edure Cc.de, made by the 
Sessions Judge of Bard wan. 

B.bas Dasarathi Sanyal, Manmatha 
Nahh Mukerjee and Panna tal Chatter jee, 
for the Complainant. 

Babus Amarendra Nath Bose and LalU 
Mohan Sanyal, for the Defendant. 

JUDGMENT.— Ihis is a Refereiice under 
section 438 of the Code of Criminal Pro- 
cedure made by the Sessions Judge of 
Burdwan. It relates to proceedings under 
section 488 of the Code of Criminal Proce- 
dure instituted by one Parul Bala Debi 
against hex husband, Satish Chandra 
Bhattachaijee. It appears that there were 
some proceedings of this nature which were 
infructuous ai.d weie struck off by the Sub- 
Divisional Magistrate on the 2nd April 
1915; but the lady after that made an- 
other application on the 8th Jiriy 1915 
which resulted in the Sub-Divisional Ma- 
gistrate's matong, on the 14th September 
1915, an order iii her favour directing the 
husband to pay her maintenance at the rate 
of Rs. 10 per month. The husband, it 
appears, is employed by the East Indian 
iwulway Company. He was, at the time 
when the proceedings were instituted, 
in receipt or a monthly salary of Rs. 45 
which nas how risen to Rs. 76 a month. 
The lady was at the time residing else- 
where, but towards the end of the year 
19x8, she returned to her husband and 
livid with hill for a fiw months. While 

14 


she was staying with him, a petition was 
filed in the Court of the Magistrate on 
the 24th January 1918 in which the 
lady purports to relinquish her claim for 
maiutenance. The order made upon this 
petition by the Magistrate was that it 
should be filed with the record. It 
further appears that the lady left her hus- 
band soon after this, and on tiie 24th March 
1919, she i^de a further application 
to the Magistrate for the payment of 
arrears of maintenance for one year. On 
the 12th April 1919, both parties put ix. a 
petition in which they agreed that the 
present petitioner should pay his wife 
Rs. 10 a month as long as she remained 
at the bouse of the petitioner's father. 
The petition ends thus: ‘'We beg to ask 
the Hoii^ble Court to pass a decree 
according to the above-mentioned term 
for Rs. 10 a month for maintenance." On 
this petition also the order of the Court 
was that it should be filed. Then, again, on 
the 7th January 1921, the lady made a 
further application to the Magistrate for 
payment of arrears of maintenance to 
the amounjt of Rs. 346 and on the 8th 
February 1921 an order under section 
438 of the Code was made for the levy 
of the sum. Thereupon the Sessions 
Judge of Burdvan was invited by the pre-' 
sent petitioner to make a reference to tliis 
Court with the result that tibis Court 
remanded the case to the Sub-Deputy 
Magistrate with certain directions, namely, 
that proper enquiries should be made on 
the four points set out, and that the case 
should be disposed of on that footing. 
The four points were, first, whether 
by the return of the wife to the husband's 
house towards the close of the yeai 1918, 
the order of the 14th September 1915, 
became inoperative; secondly, whether 
by reason of the arrangement made in 
the begin n ng of the year 1919, the order 
of the 14th September 1915 wa»3 super- 
seded; thirdly, whether if the order of the 
14th September 1915 is still in force, it 
should now be cancelled under the pro- 
visions of section 488, sub-section (5); and, 
fourthly, what amount is due to the 
wif^ if the order of tie I4tb Septembet 
1915 is not inoperative and has not btiih 
superseded or cancell^. y 

Qn'receipt of these directioiili ihe 
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Deputy Magistrate proceeded to take 
eviaelice atui arriveu at a fiiiujiiig, ou 
tba i^th August 1921, to the effect that 
a sttm of Rs. 346-13 was due by the 
husbaiid to tine wie. Ihereupor the pre- 
f^ut petttioner again moved tte Sessions 
Judge of Burdwan to make a reference 
to tliis Court. The learned Sessions 
Ju(fee, before otherwise dealing with the 
matter, remanded the case' to the Sub- 
DepUty Magistrate in ordbr that he might 
come to more explicit findings on the 
four points set out in the judgment of 
this Court. The Sub-Deputy Magistrate 
recorded such findings on the 2oth Decem- 
ber, but their effect was not to modify 
in any wa> the older which he had already 
made. Thereupon the Sessions Judge 
of Burdwan 1 as referred the wl ole case 
to US with tLe recommen cation that the 
order oi the Sub-Deputy Magistrate ould 
be set aside. 

The matter for decision in this reference 
is, it appears to me, whethei the decisions 
of th^ Magistrate on tae four points are 
or are not correct. As regards the first 
point, 1 amely, whether the order of the 
I4tk September 1915, ba'ame inoperative 
by reason of the woman’s having return- 
ed to live with her husband towards the 
end of tie year 1918, it appears to me that 
the view taken by the Sub-Deputy Ma- 
gistrate is correct. A mdre temporary 
stay of this kind, though it may have 
sr^nded the operation of the order, 
had not itte ^ect of cancelling it in the 
way in i^hich it could be cancelled under 
aectibn 488 (5) of the Code. Moreover, 
Magistiiate found that the petition 
Iso w^ek I have referred and which 
waafiled by.^e lady on the24tb January 
JiP9i Wai obtained by fraud. Itis obvious 
l£ak such a petition could not have the 
effect oi cancelling the otaer cated the 
I4tb Sej^tember 1918. 

iDhe second point is of greater import- 
ance, namely, whetler by rea^n of agret- 
ma.de in the beginning of the year 
the' Older of the 14th S^tembei 
a»i?, was superseded. It amears to me 
wait when the petition of compromise 
lu tle Court of the Sub-Deputy 
Mh^^tr'ate, ttie parties had the inteotion 
of a coniplete sottleinmit of all 


tl’iest’oiis outstanding between them, and 
it further seems to me t at jf there had 
been any inter t on of excluair*g tie 
arrears of maintenance from the 
operation of the petition of compromise 
this would have be«u expiessly mentioned 
therein. In my view, the decision of the 
learned Magistrate on the second point is 
correc't and the intention of the parties, 
wheii they filed their petition, was, that 
the lady should abandon her claim to any 
arrears of maintenance which may have 
accrued due up to that date. 

I think that the Sub-Deputy Magistrate 
has rightly decided the third point. It 
has been urged that the petitioner had 
not i^roper opportunity to place his case 
before t!ie Court. But I am satisfied 
that he wilfully abstained from appearing 
when he bad i-.otice of the proceeaiiigs, 
and tl at this is not a just ground for dis- 
turbing the Magistiate's finding. It is 
certainly not proved that Parul Bala 
has been guilty of any irregular conduct 
and, having regard to the treatment she 
havS bad in the past, she has ample reason, 
as things at present are, for refusii g to live 
in bei i u sband ’s house. There is no gioi^ na, 
therefore, for cancellation under section 
488 (5) of the order of the i4tb September 

... 

In this view of the case, it becomes 
unnecessaiy for this Court, to consider 
the fourth point which was referred to 
the Magistrate. 

In the result, the reference of the learned 
Sess’ons Judge should be accepted only so 
far as it relates to the arrears of maintenance 
anterior to the 12th April 1919; as regards 
the arrears of main trance subfeeejnent 
to that date, the order of the 
learned Sub-Deputy Magistrate should 
be affirmed. It will be necessary in this 
view to return the case to the' Sub- 
Deputy Magistrate in older that^ le ikay 
calculate, oh this looting, tfie amount 
cf ai rears Of maintenarce dtce by the peti-' 
tib'ner to his wile. 

The'oider ci the Sv.b -Deputy Magistrate’ 
as regards ccsts, Will stand. We ffiahe 
no Ihrther order as to costs. 

*w. c, A. 'kepuftce partly acceptH, 
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PATHA HIGH COURT. 

Criminai, Revision No, 452 of 1923, 
August 13, 1923. 

Present : — Mr. Justice Kulwant Sahay. 
AKAI/ MABCTON and others— 
Petitioners 
versus 


MAHABiR MAHTO— Opposite Party. 

Criminal Procedure Code {Act V of 1898), 
55. I44, 145, applicability of — Magistrate, duty of — 
Jurisdiction— ^Revision direct to High Court, main- 
tainability of — Government of India Act, 191^ (5 
Geo. V, C. 61), s. 107, 

Section 144 of the Criinixial Procedure Code is 
applicable oMy to temporary orders in urgent 
cases of nuisance or apprehended danger ; its 
provisions do not apply to cases where there is a 
dispute as to land for the settlement of which sec- 
tion 145 provides the proper remedy, [p, 533, 
col. I.] 

Lachm'tn Ran v. D'livu Dusadh, 48 lud. Cas. 
342; 19 Cr. P. J. 1002, followed. 

In a proceeding under section 144 of the Crimi- 
nal Procedure Code the Magistrate, without taking 
any evidence and without considering the docu- 
ments produced or which migdt have been pro- 
duced by the parties, found in favour of the 
second party and made an order absolute as re- 
gards possession. On revision ; 

Held, that the order was without jurisdiction, 
and could not be sustained, inasmuch as action 
under section 144 of the Code of Criminal Pro* 
cedure, can only be taken after the Magistrate is 
satisfied that immediate prevention or speedy 
remedy is necessary and when he is so safefied 
that it is so, he must state the material facts in 
the order, [p. 532. col. 2.] 

Karoolal Sajawal v. Shyan Lai, \z C. 0351 
9 C. W. N. 864; I C. E. J. 216; 2 Cr. E. J. 21^ 
folio ved. 

Where an order made by a Magistrate is outside 
tba scope of cl. (i) of section 144 of the Criminal 
Procedure Code it cannot be treated as an ojrder 
made under that section, but is an unauthorised 
order made without jurisdiction and the High 
Court can, in exercise of its power of superintend- 
ence under section 107 of the Government of India 
Act, set it aside, even though no application was 
in the first instance made to the District Magistrate 
as required by sub-section (4) of .ectiou 144 of 
the Criminal Procedure Code. [p. 333, col. 2.] 

Sheobalak Singh v. Kmnaruidin Mandal, 68 
Ind. Cas. 149; 2 Pat. 94; 3 P. E. T. 573; (1922) 
Pat, 2411 4 U. P. E. R. (Pat.) 57; 23 Cr. E. J. 
549J (1922) A. I. R. (Pat.) 435; i p. E. R. 2 Cr. 
(F. B.), referred to. 

Appeal from an order of Sib- 

D:viM)ial Magistrate of Dinapore, dated 
thp i^th July 1933. 

Mr. Bh.(igmn Pranhaijot the Petitioners. 
Mr. S. for the Opposite Party. 

JUpGHJpiSfT.— The pefitiontrs were the 
first party in a p oceedl ig under “section 144 
of the Cod* of Otiiuiiial 


The facts set out in the application for 
reViS:on filed in this Court ate shortly 
these. One I^ch^n X^ohar and Sahdeo 
I/ohar had a holding oi one acre, thirteen 
decimals. On the 14th April 1920 these 
two persons sold their holding to Dpfna 
Gope and Ranfkeshwar who purchased 
the holding half and half and it is alleged 
that they paid off an incumb ance upon 
this property created by tbeir vendors, 
Oa tae 3 d June 1920, Duma sold his 
half Siiare to Akal MaUto who is the peti- 
tioner No. I in this ca^e. ^ It is alleged 
that the mortgage-bond paid off by Doma 
and ^mkeshwar was handed over to 
Akal and the o iginal deed dated the 14th 
April 1920, remained with Ramkeshwar^ 
Ramkeshwar is alleged to have lost the 
original deed and on the i8th May 1922, 
lie lodged an information before the Police 
stating the fact of the loss and asking the 
Polce tc enquire into the matter. On 
the i4tli December 1922, Ramkeshwar 
sold his half share in the holding to two 
persons, Bhusa ^hto and Bhadai Saha, 
wao a e the petitioners Nos. 2 and 3 iji 
the p esent application. On the 26th May 
1923, the opposite party Mahabir Mahto 
served a notice on Doma stating that he 
had come to know that he was gping to 
transfer the property and forbade liltn 
from doing so on the allegation that Doma 
was really the Jurzidar of Mahabir Mahto.. 
As a matter of fact# Dpma had already 
sold his share to Afeal Mahto ^ on the 
3rd June 1920 and the notice was 
given by Mahah-ir to Doma abotit 
three years aftei^ Doma had abe^dy sold 
his share. Op the ifith June 1923, th^ 
Pidice submitted a report before tjie Suh- 
Divisional Magistrate pf Dinaj>o*'e statii]|; 
that, there was a likj^iihwd of a breach 
of the peace relating to the ipossessjon 
of the land in dispute and reco.mmenaiM 
p oceedings under section r45 of the Code 
of Qriminal Procedure, On the 3nd JuJy 
1923, the petitioners filed what is stated 
in the ordeT-skeet a ‘'protest petition^, 
whereupon, on the same date, the legrnd'a 
Sub-Divisional M^istrate made^ an ^ordiT 
for issue of notice under sfssAiqn 3:44 of 
the Code of Criminal Pieceddfe on kot^ 
pa tiw nat tp create a breach the 
in rifs^'eqt pf -the land, ffd the 
ji^y for skoiwg -On. the 
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July without taking any evidence, the 
learned Sub-Bi visional Magistrate made 
the order absolute as against the first p^ty 
who are the petitioners in this case. Against 
this order the petitioners come up in re- 
vision to this Court. 

Now, the learned Sub-Bivisional Magistrate 
states that he was absolutely convinced 
that the first party's claim was really frivo- 
lous and was based simplyfjon the fact 
that their names are entered as furxidars 
in the sale-deed dated the 14th April 1920, 
The learned Sub-Divisional Magistrate seems 
to be under a complete misapprehension 
on this point. The deed of sale of the 14th 
April 1920 , stands in the name of Doma 
and Ramkeshwar. The names of the first 
party are not to be found in this deed 
hnd it is stated that there is no mention 
in this deed about the purchasers being 
furzidars for anybody else. Then, the learn- 
ed Sub- Divisional Magistrate says: “There 
have Veen two sale-deeds of later dates 
purporting to ^re-transfer the property 
and one of those" is by the first party dated 
December 1922." Here, again, the learned 
Magistrate appears to be under some 
misapprehension. Tne deed of December 
1922 is the one by which Ramkeshwar 
sold his half share to Bhusa and Bhadai 
who were the first party in the present 
p oceeding. There was no saledeed by 
the first party, it was in favour of the first 
party, and it was not a re-tri)nsfer, but 
a Conveyance by Ramke^war and Doma 
to the present petitioners. The learned 
I^^ist ate then proceeds and observes 
that the claim of the first party is that 
he lost the deed of sale of April 1920 and 
that the second party is falsely claiming 
an the strer^th of it. Here, again, the 
learned Sub-Divisional Magistrate is in 
error. Tlie first party never alleged that 
he had lost the deed of sale. The deed 
!if sale was alleged to have been lost by 
Ramkeshwar, the vendor of the petitioners 
Nbs. 2 and^ 3, and he is alleged to have 
,^dg^ m info mation of the loss before 
:;|te Tolice in May 1922. 

'The lea ned Magistrate then says that 
le cannot believe thht a rarty would steal 
L document which did not contain his 
lame and daim on the strength of it, and 
e , says that the conyerse is mi bh 
me pf^obable. Instances are not Infre- 


quent when documents of title have been 
lost and 1 ave been found to be in poss- 
ession of persons who have really no title 
to the property covered by them, and 
this matter can only be finally deleinhi ^d 
after taking evidence adduced by tl.e 
parlies. ^ 11“ 

Now, this is tlie wliole of the judgment 
of the learned Magistrate, and upon tl ese 
facts he held that possession was i ndoubtedly 
with the second party and he made the 
notice absolute for two months as against 
the first party. A fisi 

It has been contended by the learned 
Vakil for the petitioners that^ the order 
made by the lea ned Sub-Divisjonal Magis- 
trate is without jurisdiction. He says that, 
under section 144 of the Criminal Proce- 
dure Code, the Magistrate had no juris- 
diction to make any order unless and 
until he was satisfied that there was appre- 
hension of a breach of tlie peace and that 
immediate prevention or speedy remedy 
was desirable. There is no indication in 
the judgment that such circumstances existed 
in the present case. On the other hand, 
the learned Vakil relies upon the Police 
report v^hich recommended proceedings 
under section 145 of the Code of Criminal 
Procedure and not un^'er section 1-^4. 
He relies on the case of Karcolal Sajawal 
V. Shyam Lai (i) for the proposition that, 
before a Magistrate can take action under 
section 144 of the Code of Criminal Pro- 
cedure, he must he of opinion that imme- 
diate prevention or speedy remedy is neces- 
sary, and when he has made up his mind 
that it is so, he must state the material 
facts in the order; and where a Magistrate 
passed an order directing the second pajty 
not to interfere with the first party in the 
cultivation of his land or the collection 
of rents from his under-tenants, and it 
did not appear frcm the proceedings tiat 
he was of opinion that immediate preven- 
tion or speedy remedy was i:e(essary and 
the order made did not state the material 
-facts of the case, it was held that the order 
was bad and it vas set aside. He further 
rdies on the case of Lqchmm Ram v. Dhifu 
Dusadh (2), where Mr* Ji slice Miillick 
lays it. down as a proposition of law that 

C*) 3* C< 93 SI 9 c. Wi Ni 8641 I c. "Ui J« a IS* 

% Cr.’ Is; Ji ai;j 

(f) 48 IndfuCa*; 342P 9 J, looa,’ 
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section 144 of the Code of Criminal Pro- 
cedure is applicable only to teniporaiy 
orders in urgent cases of nuisance or appre- 
hended daiiger; it is not applicable in cases 
where there is a dispute as to land for tbe 
settlement of which section 145^ provides 
the proper remedy. In my opinion the 
learned Vakil is right in his contention 
and the authorHies cited by him support 
his conten ion. 

From the order of the learned Magis- 
trate it is not at all clear that the case was 
of such an urgency as to require action 
under section 144 of the Code of Criminal 
Procedure. Moreover, the learned Magis- 
trate really makes an order as regards 
possession and he holds that the second 
party is undoubtedly in possession without 
taking any evidence on the point and with- 
out con side ling the documents produced 
or which might have been produced by 
the parties if a proceeding under section 
145 had been initiated. I am, therefore, 
of opinion that the order of the learned 
Sub-Divisional l^^agistrate cannot stand 
and it must be set aside. If there is any 
apprehension of a breach of the peace it 
will be open to him to initiate proceedings 
under section 145 of the Code. 

A preliminary objection is taken by 
Mr. Shiveswar Dayal, who appears for 
the opposite party, that the application 
to this Court is not maintainable as, under 
clause 4 ) f>f section 144, Criminal Procedure 
Code, i t was incumbent on the petitioners 
to go in the first instance before the District 
Magistrate before coming up in revision 
to this Cou t. No doubt the District Ma- 
gistrate had full power to rescind or alter 
the order made by the Sub -Divisional Ma- 
gistrate, and the ordinary practice in this 
Court is that in cases of orders made under 
section 144, ^iminal Procedure Code, 
the parties against whom the order is made 
should in the first instance approach the 
District Magistrate before coming up to 
this Court. Here, however, the learned 
Vakil for the petitioners argues that the 
order of the learned' Sub ^Divisional Magis- 
trate is wholly without jurisdiction- 

In the Full Bench case of Sheobalah Swgh 
V. Kamaruddtfi Maftdal (3) it was argued 

(3) 68 Iiid. Cas. 14 91 2 Pat. 94} 3 P. L. T; 

573; (1922) Pat. 241; 4 IT. P. D. E. (Pat.) 57; 23 
Cr. h. J. 549i (1922) A. I. R. (Pat.) 435; i P. In 
Hi 2 Cr^ (Fk B 2 I, 


that the order complained of in that case# 
as originally made by the Deputy Magi^- 
t ate, was one which was outside the scope 
of^ sec ion 1-14, clause (i), and y^as made 
without jurisdic ion and that in such cir- 
cumstances it should not be treated as an 
order made under that section at all, but 
as an unauthorised order made without 
jurisdiction and that this Court should 
exercise its power of supeiintendence ruder 
section 107 of the Government of India 
■Act and set aside the order; and in con- 
sidering this argument his Dordship 
the Chief Justice observed as follows: “No 
doubt this Court has interfered and exer- 
cised its jurisdiction In such cases and if 
it could be shown that the order in the 
present case did not come within the pow- 
ers conferred by the first clause erf section 
144, we^ should be entitled to interfere 
and set it aside. “ Similar observations 
were made by the other learned Judges 
who composed the Full Bench; and as, 
in the present case, it has been found that 
the order made was without jiuisdiction 
the preliminary objection cannot prevail. 
The result is that the order of the learned 
Sub-Divisional Magistra te is set aside. 

w. c. A. Orde / set aH If , 


CALCUTTA HIGH COURT. 

Criminal Appeal No. 431 op 1922. 

January 10, 1923. 

Present: — ^Mr. Justice Newbould and 
Mr. Justice Suhrawardy. 

KALI SINGH AND OTHERS— Appellants 
versus 

EMPEROR— Respondent. 

Cfiminal Procedure Code {Act V of 1898), 
$, 195 (4 ) — Smetion to prosecute^ Application 
giving full patiiculars — Oraer of sanction emitting 
to give particulars — Sanction, whether valid. 

An application for sanction to prosecute should 
be read with the order granting such applicatioPf 
and if the necessary partiewers required by 
suli^lsection (4) of section, 195 of the Criminal 
Procedure Code are given in the application, 
the fact th4t the ordet omit» to give these 
partienlars would sot render the sanction, - a 
lid fiictloiii .. ^ 
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JOuiii>0 Sinih w. B0pmy impB^iof Gwniral ef 
9 t>lic§tC. I.D.^Bengal, 65 Ind. Cas. 570; 4^ C. 5511 
laCr.I^. J. 138J (1922) A. I. R. (C.) 412, followed. 

Buperam Surma v. Gouri Nath Dutf, 20 C. 
^74J to Ind. Dec. S.) 320 and Tha&deus v. 
fanahi Nath Saha, 21 Ind. Cas. 172J 40 C. 423: 
[4 Cr. D. J. 572, referred to. 

Criminal appeal against an order of 
he Sessions Judge, Birbluim, dated the 
[st July 1922. 

Babu DasaraM Sanyal^ with hlni Babus 
\alit Mohan Sanyal and pyomcde 
iumar Ghose, for the Appellants. 

Mr. Orr, Deputy I,egal Reniembrai.cer, 
or the Crown. 

llTDlatttENT.---This is an appeal by 
wo persons who have been ccmvicted of 
various offences in connection with a fraudu- 
int suit brought in the Munsif's Court, 
'he main facts found are that the appellant, 
Cali Singh, filed a suit against 
ne Pasindh Roy of Kanaila, in the United 
'rovinces, in the Court of the Munsif of 
tampurhat, in the District of Birbhum, 
i this Province. This suit was based on 
hand-note which has been found to have 
een a forgery, and to have been fo ged 
y the second accused. Deb Nath Roy. 
!ali Singh was charged with having 
audulentiy used as genuine a forged 
ocunient purporting to he a valuahle 
icurity, punishable under section 471 
[ the Penal Code, and also with 1 avii g 
een a memler of a criminal conspiiac^^ 
pr the purpose of fraudulerdly and 
ishonestly making a false claim punHi- 
ble under section 209, read with section 
20 B, of the Penal Code. Deb Nath was 
larged with forging a valuable sectuity 
Linishable under section 467 of the Penal 
ode, with abetment of th-e oifence of 
audulently- using a forged document 
inishable under section 471, read with 
ction 109, and also witla in the 

mspiracy punishable under section 120 B 
ith section 209 of the P^al Code. The 
Dpellants were convicted on all these 
xarges. Each of these accused is «en- 
!n<S^ to three years’ rigorous imprison- 
ent on the prindpal change, under sec- 
on of the Penal Code in the case of 
all Singh, and under section 467 of the 
mal Code in the case of Deb Nath. Each 
the accused was further sentenced to 
le yew's rigorous imprisonment on the 
nsj^acy chwge, and Deb mm 


m23 

sentenced to the additional period of one 
year’s rigo ous impriscnment on the convic- 
tion o abetment of using a forgtd docu- 
ment. 

Tl.e first point urged on behalf of the 
appellants is that the trial is bad for want 
of proper sanction. Under the proviso 
of section iQfi-A o the Code of Crin inal 
Procedure a sanction under that section 
lor prosecution for criminal conspiracy 
to commit a non-cognizable offence is not 
necessary in the present case, since the 
provisions of sub-section ^3) of section 195 
are applicable. But it is contended that 
there has been no proper sanction under 
section 195. It is said that the sanction 
is contrary to the provisions of sub-section 
(4) of that section as the order of sanction 
does not give the necessary particulars. 
The order of sanction was passed on a 
petition (Exhibit 3) presented by the Deputy 
Inspector -General of Police, and the effective 
part of the order is that tl e application 
be allowed. If tl is order be read with 
the application all tlie details required 
by sub-section (4) have been sun lied. 
We think that the petition ai.d tl e order 
should be read together . Tj is w as tl e 
view taken in tl;e case of DuUoo Singh v. 
Deputy Inspector General of Police, 
C. /. D., Bengal (i), and we think it is the 
right \dew . It is contended that this decision 
is opposed to eailier decisions on this point. 
But we cannot find in any of those that 
have been cited anything which contradicts 
the view that the order ^ sanction and 
the petition a^ing for sanction should 
be read together. Alltherulii.gs to which 
our attention was direct^ were to 
the effect that the omission to give the 
particulars required by sub-section (4) ot 
section 195 renders the sanction a bad 
sanction. thev did not deal Mth 

the point which ^^ises in this >Case. It 
would apJpear 4 n an eatiier ease, 

Surma v. G^uri Nath Dun (2} thm the 
learned Judges in discharging the Rule 
referred to the record of the case, and it 
would seem that their order was based 
on a consideration of the petition with 
the order, though this is not clearl^^ Stated 


(1) 65 Ind, Cas. 570; 49 C. 551; 23 Cr. t. J. 

a(k(i 922 )^A. I. R.'(c!) 4 I 2 . ^ ^ 

(2) 20 C. 474J 10 lad, (N. ^.}.r320. 
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in thj^ report. In^ another case on the 
Origixxal Side of this Court reference was 
certainly made to the application in order 
to interpret the order granting sanction 
since the words used by the learned Judge, 
when passing the order, were only “ very 
well.” This case is Thaddeus v. Jamki 
flath Saha (3). We, therefore, have no 
hesitation in following the recent ruling 
referred to above, and in holding that 
there is no flaw in the so notion under sec- 
tion 195 of the Criminal Procedure Code. 

The learned Sessions Judge appears to 
have put the facts clearly before the Jury. 
The only misdirection in that charge, which 
is suggested, is as to the legality^ of the 
conviction of Deb Nath under section 4}i, 
read with 109, of the Penal Code, and we 
find it hard to see what act uf abetment 
of using the forged document was done 
by him other than the acts whidb are 
covered by his conviction under the -vDier 
sections. We have also some doubt as 
to the legality of separate sentences for 
all the oflenoes of which the accused 
were convicted. The learned Deputy Tegal 
Remembrancer, however, states that he 
does not press for upholding that part 
of the order which directs that the separate 
sentences passed should run consecutively. 
We, therefore, do not think it necessary 
to deal at length with these points as re- 
gards the sentence. 

In the result, we uphold the convictions 
0 the appellants, and modify the rentences 
to this extent that, while upholding the 
terms of each sentence passed under the 
respective sections against each of the 
appellants, we direct that tJese sentences 
do run concurrently and not consecutive- 
ly. 

W. C. A. Convipthns upheld; 

Sentemes modified^ 

(3) Ind. C«$. I 7 J 2 I 40 C. 4231 14 J. 
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FATM BTOH COUET. 

Criminaiv Revision No. 427 of 1923. 

August 3, 1923. 

Present: — Mr. Justice Kulw^ant Sahay. 

3 IJUTAN RAUT—Second Farty^^ 
Petitioner 
versus 

KUMAR RAI AND A]« OTHER— 
First Party— Opposite Party. 

Ciiminal Procedure Code {Act V of 1898), 
s. 145 — Decision as to possession by Civil or 
Criminal Court , whether binding on Magistrate 
— Written etatemeni — Statement supported by 
evidence of deponent — Discretion— Furmer evidence, 
when necessary. 

It is not always incnml ent upon a Mapi ttate 
tryin a case ’ ncler section 145 of the Criminal 
Irocedure Code to give effect to the decision of 
a Civil or Criminal Coutt, and no hard and fart 
rule can 1 e laid down in this respect. £p. 537, 
col. 1.3 

Parmessar Singh v. Kailaspaii, 35 Ind. Cas. 
801; I P. L. J. 336; 17 Cr. J. 3(>gj I r. E. W. 
05; {1917) Pat. I, referred to. 

Where, in a proceeding under section 145 
of the Criminal Procedure Code, one of the 
parties files a written statement, and that 
statement is supported by hi.s own evidence 
in Court, the Magistrate, in relying upon the 
written statement, does not act without 
jurisdiction ; nor does he do so in not accepting 
a decision in a previous case of rioting as to 
p3ssession. [p. 537. col. ij 

It is in the discretion oi the Magistrate in a 
proceeding under section 145 of the Criminal 
Procedure Code to take further evidence, if he 
thinks it is necesaarv to do so. If he is satisfied 
on the evidence produced as to the party in 
actual possession, it is not necessary for hip^ to 
take further evidence, [p. 537, col. i.J 

Appeal item a decision of the Sub- 
Divfeional Magistrate, Gopalgunj. 

Mr. G. C. Pal, for the Petitioner. 

TODSMENT.— The petitioner was o^e 
of the second party in a proceeding under 
section 143, Criminal Procedure Code. 
The dispute related to the possession of 
8 highas 19 kaihas^ dhurs of lad^' in vfflage 
Palai Sham. Thispiec of lana otigijially 
formed the hcldiug of o e Moti jKper! who 
died leaviig s widow M sapfndt Parbatia 
a^nd two daughters Musammat Bajjidiii 
and Domini. 

Domini died legvii^^^a .son J,adu/ 
tjxe d.^a.th of Motl l^s widow 

the holding um Wo the possession of 
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Musammai Baudhi. It is alleged that 
Musammat Baudhi made a gift of this 
holding to her sister’s son Jadn and to her 
own minor daughter Musammat Matachia 
by a deed of gift dated Ihe I2lh March 
1920. The first party claim possession 
under a usufructuary mortgage, dated 
the loth November 1921, executed in 
their favour by Jadu and the second party 
claim possessioii under a usufructuary mort- 
gage executed in their favour in respect 
of the same land by Musammat in 
December 1921 which dedd was registered 
on 3rd January 1922, The proceeding 
was Initiated 01 a report submitted by 
the Sub-Inspector of Police to the effect 
that there was an apprehension of immediate 
breach of the peace relating to the possession 
of the holding in dispute. On the 27th 
October 1922, the Magistrate made an 
order for drawing up procee(>ings under 
section 145 and for attachmeid of the land 
in dispute. After the proceecii^ hao been 
starter a Criminal case of rioting croi)ped 
up in which some of the second party 
were accused by the first party of carrying 
away certain crops grown <n a p. rti.,n of 
the land in dispute by the first party. 
This case was disposed f sometime in 
March 1923 and resulted in an acquittal of 
the accuse-a persons. The proceeding viv’er 
section 145 was kept in abeyance till the 
decision > f the rioting case and w^as taken 
up again after the disposal (d that rioting 
case. The learned Sub*Divisioial Magis- 
trate of Gopalgunj wdm triea the case 
under sectiai 145 has held that the first 
party are in possession and he has cecbred 
that their possessi ^n wffl he maintained 
Until they are evicted therefrom in dve 
Course of law. The second party lias 
come “up to this Court ^ in revision against 
this order and the points taken by their 
learned Vakil are, — first, that the learned 
vSub-DivisionalMagistrate has n A considered 
the evidence adduced by the second party; 
secondly, that the written statement filed 
by Musammat Baudhi could not be used 
as evidence in the case, and thirdly, that 
if the eviuence adduced by the parties 
before the learned Magistrate was not 
Satisfactory, he ought to have taken further 
evidence iu order to come to a satisfactory 
finding on the question of possession. 

It appears that the first party examined 


ti^as 

two witnesses and the second party examined 
one witness and bDth parties filed some 
documents. The learned Magistrate refers 
tf the documents produced by llie second 
party and he refers to the judgment of 
the rioting case referred to above ard that 
of auvither rioting case which was disposed 
of sometime in the year 1922 and he says 
that the position taken up by the parties 
in these rioting cases has an important 
bearing in the case. He considers the 
fact that in the rioting case of 1923 the 
Second party had filed a written statement 
to the effect that the land in dispute had 
all along been in the possession of Mu- 
sammat Baudhi, and she used to give them 
half the crop of the land in lieu of interest 
for the money advanced by them. On 
the 15th May 1923 the second party filed 
a petition in the Court below wl erein they 
stated that, having regard to the result 
of the two rioting cases referred to above, 
the present proceec ir^'S ought to be crop- 
ped, an ^1 they further stated that Mu- 
sammat Baucil.i was a necessary part}^ 
to the present proceec ings. Musammat 
Baudhi was thereupon made a party 
and on the 31st May 1923 she filed a peti- 
tion s&yitg that she was not in possession 
and the first party were in possession. 
She was thereupon examined by the learn- 
ed Magistrate and she reiterated tl e state- 
ment made by her in the petition and 
stated that the statemert was mace by 
her Voluntarily. The learned Magistrate 
has consider eed all these facts and las 
ceme to the finding that the first party 
are in possession of the land in dispute. 
No doubt, he does not refer to the findings 
arrived at in the previous rioting cases 
but it cannot be said tha1 th e learned Magis- 
trate has not taken the whole cf the evi- 
dence into his consideration and that he 
has not taken the judgment in the two 
rioting cases into consideration. Besides 
the judgments in the two rioting cases 
and he usufructuary mortgage-bena execut- 
ed by Musammai Baudhi, there was 
no otlxer document procluced by the second 
party . It is admitted tl at tl e one witness 
examined by the seconc party w^as meiely 
a formal witness who was called tc prove 
certain accuments. Mr. Gour ChancHa 
Pal for the petitioner further contexics tl at 

tl c question of possession hua teen afready 
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decided in tlie rioting cases ana the leaf liCd 
Magistrate was bound to resi)ect the said 
decisV-ns and that he has acted without 
jurisdiction in not doing s>. He relies 
on the decision of the Special Bench in 
the case of Farmessar Singh v. Kailaspati 
fi). It is pointed cut by Mr. Abani 
Bhusan Mukherji for the opposite party 
that the question of possession was gone 
into incidentally in those cases and the 
finding was that Musammat Baudhi was 
in possession. When Musammat Baudhi 
comes and stated that she is not in pos- 
session, the learned Magistrate was not 
bound to follow the decisions in the rioting 
cases. As has been laid down in the same 
Special Bench case, it is not always incum- 
bent upon the Magistrate to give effect to 
decision jf a Civil or Criminal Court and no 
hard and fast rule can be laid down in 
this respect. Having regard to the cir- 
cumstances of the present case, it cannot 
be said that the Magistrate acted without 
jurisdiction in not accepting the decision 
as to possession in the rioting cases. ^ The 
first contention of the learned Vakil lor 
petitioner must, therefore, be overruled. 

As regards the second contention, the 
learned Magistrate was entitled to consider 
the written statement filed by Musammat 
Baudlii. Her written statement was, m^ re- 
cver, supported by her own evidence in 
Court and there is no ground for the con- 
tention that the learned Magistrate has 
acted without jurisdiction in relying upon 
the statement of Musammat Baudhi. 

As regards the third contention, ^ it 
is to be noted that it was in the discretion 
of the Magistrate to take further evidence, 
if he thoiight it necessary to do so. If 
he was satisfied upon the evidence pro- 
duced in the case that the first party were 
in actual possession of the land it was not 
necessary for him to take further evidence. 
On the whole, although the judgment 
of the learned Magistrate is not as satis- 
factory as it ought to have been, yet I 
cannot say that the final order made by 


(I) 35 Ind. Cas. 8011 i P. E. J. 336} 17 Cri 
Ifs ji a^9i 1 1"* » 
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him is without jurisdiction. This appli- 
cation must, therefore, be dismissed. 

W, C.A. 

Application dismissed. 


CALCUTTA HIGH COURT, 

Criminal Miscellaneous Revision 
petition No. 60 OF 1923. 

Miiv 23,^ 1923. 

Present: — Mr. Justice C. C. Ghose ard 
Mr. Justice Cuming. 

AHMED AEI SARDAR and others— 
Accused— Petitioners (in Jail) 
versus 

EMPEROR — Opposite Party. 

Criminal Procedure Code [Act V of 1898), 
Si. 123, 498 — Sessions Judge, if competent to 
grant bail pending hearing of reference under sec* 
Hon 123, Criminal Procedure Code. 

Pending the hearing of a reference made to 
a Sess ons Judge under section 123 (2) of the Cri- 
minal Procedure Code in respect of an order made 
under section 118 of that Code, the Sessions Judge 
has jurisdiction, under section 498, to admit the 
person adversely affected by that order to bail. 

Criminal Reference, under section 123, 
clause (2) of the Code of Criminal pro- 
cedure, made by the S-ssioLS Judge, 
Tapper ah. 

Mr. Mohamed Nurul Haq Choudhuri, for 
the Petitioners. 

Mr. Orr, for the Crown. 

JUDGMENT. — The present Rule was 
issued callir-g upon the District Magistrate 
of Tipper ah to show cause why, pending 
the hearing of a Reference by the Sessions 
Judge of Tipper ah under section 123, 
clause (2), of the Code of Criminal Pro- 
cedure, bail should not be granted to the 
petitioners to the satisfaction of the District 
Magbtrate. 

It appears that certain proceedings 
were taken against the petitioners under 
section no of the Code and sn order against 
the petitioners was mde under section ii8. 
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a« the petition's were unable to furnish 
the securities demanded. The proceed- 
ings were then laid before the Sessions 
Judge of Tippreah frr orders under seclhin 
123. The petitioners urge that, pendii.g 
the heariaig of the Reference under sec- 
tion 123, sub-secti:)ii (2), they should be 
admitted to bail. The Sessions Judge was 
of opinion that, having regard to the pro- 
visions of section 123, snb-seclion (2), 
he had no power to admit the petitioners 
to bail. 

Now, the pi'ovds’oiis of sectiox^ /tgS, Cri- 
minal Procedure Code, regarding admission 
to bail are particularly wh e ana it is point- 
ed out in the section itself tha t a Court of 
Session may in any case direct any person 
to be admitted to bail. There are no words 
in section 123, sub-section (2), controlling 
the very wide provisions of section 498. 
If a person has been convicted and has 
appealed, ne c^n apply for bail to the Ses- 
sions Judge. In the present case as an 
order has been maae under section 118 
against the petitioners, such an order is 
liable, in the circumstances stated, to be 
revised by the Sessions Judge under the 
previsions of section 123, sub-section ^2). 
In other words, the Sessions Judge may 
or may not confirm the order passed 
by the Magistrate under section 118 and 
it stands to re s^nthat if in the case of 
a person who is convicted and who Las 
preferred an ai^peal, bail is allowable, 
bah C'-n similarly be allowed in the case 
of a person against whom an order bas 
been made under section 118 and which 
order is liable to be revised by a Ses- 
sions Judge under^ the provisions of sec- 
tion 123, sub-section (2). At any rate, 
la our opiiiicn, there is no reason why any 
restriction should be placed upon the 
wide provisions of section 498. In this 
view of the matter, we think the Sessions 
Judge had power to admit the petitioners 
to bail and we accordingly send the matter 
back to the learned Sessions Jubge in order 
that he may deal with the matler of 11 e 
application for bail in the light of the re- 
marks made above. 

W. C. A. Case sent hack. 




PAINA HIGH COURT. 

Criminal Revision PETinoN Ko. 450 
OE 102 

](), 192;,. ’ 

. Justice Ki;lwan 1 Sijl.ey. 
M iisammai W aHIDUNN fSSiV and other; 

—Petitioners 

vers'ifs 

PICPIIT IvAlv MISSTR AND ANOTHER- 

C )PPOSlTE PAR'I'Y. 

Criminal Procedure Code (Act V of 1898) 
s. 145 — Uxamination of witncsscs—Magistratc, dis 
crehon of— Document admitted without being provec, 
• — Jurisdiction, whether affected. 

In a proceeding; under section 145 of the Crimi- 
nal Procedure Code, it is in the discretion of the 
Magistrate to refuse to examine all the witnessef- 
produced by any party, but the disc retion is one 
which must be exercised with due care and caution 
and with careful regard to the cir< umstances ol 
each particular case [p 540, col i ] 

Samir Sheikh v. Jahed Sheikh, C, J/. J. 478; 
3 Cr L. J. 423, referred to. 

Biswanath Mahapaira v. Shivanand Saraswati, 
61 Ind. Cas. 718, 2 P. L T. 3^0; 22 Cr. L. J. 

430, distiuguivshed. 

The admusion of a document without being 
duly proved and without any objection may be 
an illegality, it does not affect the jurisdiction of 
the Magistrate to pass the final order in the 
case. [p. 5 4 1, col. I.] 

Ctiaiinal Revision Ironi au older of the 
Deputy Magistrate, Monglya*, dated the 
2ist May 1923. 

Mr. S. M. Naimuiulla’^j , for the Petitioners. 

Mr. G. C. Pal, for the Opposite Party. 

JUDGMENT .— The petitioners were the 
first party in a proceeijng un- er section 
145 of the Code ot Criminal Procedure. 
The dispute relates to the possession of 
250 highas of land in Mauza Bira in the 
District of Monghyr. O.i the 22nd Novem- 
ber 1922, Miisammat Wahid unnissa of 
the first party filed a petition before the 
Sub -Divisional Magistrate to^ the effect 
that there was imminent likelihood of 
a breach of the peace in respect of the 
possession of the 250 highas of land in 
dispute. An order under section 144 of 
the Code of Criminal Procedure was j)assed 
and the Sub-Inspector of Police waS( irected 
to enquire into the matter and submit 
a report. The Sub-Inspector submitted 
his report whereupon proceedings under 
section 145 were ordered to be drawn up 
on the 5th December 1022; ana by an 
order of the same date it was directed 
that the ^first party shotild produce .her 
wHne09e($ on the Dcce&Aifr 
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In the proceeding as originally c^'rawn up 
the petitioner No. i, Wahiaun^ussa, was 
the only member of the first party. On 
the 20th December 1922, the second party 
appeared and hied a petition stating that 
certain other persons w]io were interested 
in the land in dispute should also be made 
parties, and upon this application. Azizur 
Rahman and Kamaludd in were added as 
first party in the proceeding. The three 
persons of the first party jointly own a 
lo-anna s share in the village and the second 
party owii a 6-annas share. Several adjourn- 
ments were taken by tJie parties in order 
to settle their disputes out of Court; and 
on the 17th March 1923, the learned Ma- 
gistrate, while postponing the case to the 
3rd April, directed that the parties must 
either settle all matters in the meantime 
amicably or must come ready with evi- 
dence on that date. He stated: I must 

not allow further adjournments on any 
accoiint.” On the 3rd April 1923, a 
petition was again filed by both parties 
for a week’s adjournment in order to 
enable them to come to terms. This appli- 
cation Was rejected, and the first party 
were called upon to produce their evidence. 
They thereupon examined six witness's 
and the order on the 3rd April 1923 
was that the case was adjourned to the 
T2th April IQ23 for the evidence of the 
second party. On the nth April 1923 
a petition was filed on behalf of the first 
party wherein it was stated that as there 
was a talk of compromise going on between 
the parties Ihe first party were not ready 
with their evidence on the 3rd April 1923 
and they exaniinea only such witnesses 
on that date as were present in Court. 
They prayed for issue of summonses on 
a number of other witnesses whom they 
wanted to examine on the next a ay. 
The petition was put up before the Magis- 
trate with an office note to the effect that 
the case was a section 145 case, that the 
petition filed b^" the first party was for 
having summonses served upon witnesses 
and that written summonses were attached 
therewith. This application with the office 
ndtebeitig put tip before the learned Magis- 
trate, he mad e an order to the effect “ Tet 
It be served.*’ On the 12th April 1923 
the case was again adjourned as the learned 
Magistrate had no time to take np the 
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case, and the next date fixed for the hear- 
ing was the 24th April 1923. On He 
24th April 1923, ^ the first party Wanfed 
to examine the witnesses named in tl eir 
petition of the nth April, 'phe learned 
Magistrate examined two of those witnesses 
and refused tc examine the rest. The 
order passed upon this petition runs thus: 
[‘These are fresh witnesses, not named 
in the first list of witnesses ; can’t examine 
them ; file.” After rejecting the petition 
rf the first party and alter exan hiing two 
more wil nesses for the first party, the 
learned Magistrate postponed the case 
to the 27th April 1923 for taking 
the evidence of the second partv. The 
evidence of the second party was only 
taken, and ultimately the learned Magis- 
trate passed liis final order declarn g the 
second party to be in possession. The 
first party thereupon filed the present 
application for revision to this Court, and 
one of th.e main grounciS urged before the 
Bench before whom the applicatiori w^as 
filed wa stha t the first party, Azizur Rahman, 
had his witnesses ready but that those 
witnesses were not examined and tl at 
the statement in the order of the learned 
Deputy Magistrate to the efi’ect that Azizur 
Rahmj.ii did not contest the proceedings 
was incorrect. 

This Couit thereupon made an ore er 
calling upon the Deputy Magistrate to 
report on the petition partiailarlv as re- 
gards the allegathn that the first jartv, 
Az zur Rahman, did contest the proceedings 
and liad lu’s witnesses ready but 11 at 
those witnesses were not examined. The 
learned Deputy Magistrate las submitled 
an explar r.tion, and he says tl at, asa matter 
of fact, Azizur Rahman filed a written 
statement and thereafter never appeared 
to contest the proceedings. 

It has been pointed out by learned Counsel 
for the petitioners that the petition of 
the 24th April 1923 was, as a matter of 
fact, signed by the MuBiar for Azizur 
Rahman, although the petition purported 
to be on behalf of Bibi Wahidunnissa 
only. He also points out that .certain 
other petitions wer^ also filed which bear 
the signature of the MukMm for Azizur 
Rahman alone and he contends that, as 
a matter of fact, Azizur Rahman did contest 
the procee^fagjs. 
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Mr. G. C. Pai on behalf of the opposite 
party contends that, assuming that Aaizur 
Rahman did contest the proceedings and 
that the applif'ation of the 24th April 1923 
was really an application cn behalf of 
Azlzur Rahman, that fact does not alter 
the position. He contends that it was 
in the discretion of the learned Magistrate 
to refuse to examine the witnesses who 
were produced on the 24th April 1923 
and he relies on the case of Samir Sheikh 
v. Jahed Sheikh (i). In that case it was 
held hy a Division Bench of the Calcutta 
High Court that a Magistrate acting under 
section 145, Criminal Procedure Code, 
lias a discretion in the n atter of examina- 
tion of witnesses. He is not bound to 
examine all the witnesses adduced by 
the parties, but may limit the number 
for good and sufficient reason. It was 
further laid down that the discretion is 
one which must be exercised with due 
care and caution and with careful regard 
to the circumstances of each particular 
case. That case clearly lays down the 
proposition that, in a proper case, it will 
be in the discretion of the Magistrate 
to refuse to examLe all the witnesses 
produced by any party. It appears in 
the present case that, ilthough Azizur 
Rahmaii was r.ot a party in the proceedings 
as originally drawn up, yet the prc ceenings 
were amended on tl e 20th Deceml er 
1922 and Azizur Rahman tiled his wiitten 
statement on the loth January 1923; 
and, although the first bst of witnesses 
was filed before Azizur Rahman had filed 
his written statement, still it was tpen 
to him to come ready with his witnesses 
on the 3rd April 1923 when the witnesses 
of the first party were examined. More- 
over, it appears that when the Magistrate 
reorded his order on the 3rd April 1923 
that the case was adjourned to the 12th 
April 1923 for the purpose of taking the 
evidence of the sec end party, no objection 
was raised by the first party allegi^ that 
they had other witnesses to examine or 
other evidence to produce. On the 24th 
April the learned Magistrate exercise , his 
discretion*, he examined two more wit- 
nesses for the first party, although the 
first party had closed their case and the 
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case was adjourned in order to take the 
evidence oi the second party, and after 
examining two more witnesses he refused 
to examine the fresh witnesses produced 
on that aate. Now% if that is a matter 
of discretion, I am unable to say that 
the learned Deputy Magistrate acted with^ 
out juris ict ion in refu,sing to examine 
the witnesses proaucea on the 24th April 

1923. 

^ Bearn ed Counsel for the petitioners re- 
lies upon the case of Biswanath Mahapatra 
V. Shtvanand Saraswati (2). The lacts 
of tl^at case are different from those 
of the present case. In that case the ques- 
tion related to the right to collect rent 
from certain tenants; both parties clainicd 
the right to oil ect rent from tenants of the 
lands in dispute. Tlie learned Deputy 
Magistrate examined some of the tenants, 
and as regarc s tliose tenants he held that 
the party in whose favour those tenants 
had deposed was in possession by collecting 
rent from those tenants. There were al- 
together fifty -eight ^tenants on the land, 
and one of the parties wanted to examine 
all those tenants ana it was argued on 
his side that all his witnesses who were 
the tenants cf the land were present in 
Court but that the learned Deputy Magis- 
trate refused to examine all of them and, 
therefore, there was a denial of ^justice, 
It Was held that, although it was discretion- 
ary for the Magistrate to refuse to examine 
all the witnesses, yet, having regard to tl e 
circumstaiices of that particular case, there 
was a denial of justice, inasmuch as the 
learned Magistrate had proceeded to de- 
clare possession in favour of the party 
in whose favour the tenants haa given 
evidence, ana if the other tenants had 
also been examinea it was likely that the 
learned Magistrate would have made an 
order in favour of that party as regards 
the other tenants also. The witnesses 
whom the Deputy Magistrate refused to 
examine in that case were the witnesses 
n' med in the first list an' they were not 
fresh witnesses; and, in remanding the 
^se, Mr. Justice Jwala Prasad olseive< ; 
'It mt St, however, be menfoned tlal 
the second party 's not eutitlea to exen ine 

(•) 01 fadi tMi 71S; a P; h: I'l 30 Of aa Cr, 

J 43 ®! 


(I) 3 C. J; 473; 3 Cr, I<. h 4*3^ 
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any witness not mentioned in the list of 
persons (hazri) filed on the 3rd Decembei 
1920." Therefore, in that case also the 
party was limited only to those witnesses 
whom he had named in ti e first list. In 
the present case, the witnesses wlio "were 
not examined were witnesses who were 
not named in the first list but who were 
witnesses namea in a fresh list, and lam 
unable to hold that the learned Deputy 
Magistrate acted without jurisdiction in 
not examining those witnesses. This was 
the chief point taken on behalf of the peti- 
tioners. 

Another poiiit taken on their behalf 
was that the learned Deputy Magistrate 
was wrong in admittii^ into evidence 
a written statement whicli had not been 
properly proved. It ax^pears that a copy 
of the written statement was filed by 
the second party but the original was 
not produced and the copy was acmitted 
and marked as an exhibit after examining 
the copyist and the comparing clerk who 
had prepared the copy. This was, no 
doubt, an irregular procedure. But it 
appears that no objection was taken to 
the document being taken in evidence 
and it was marked as an exhibit without 
any objection- The fact of the document 
being markea as an exhibit with out being 
duly proved may be an illegality, but 
It does not affect the jurisdiction of the 
Magistrate to pass the final order in this 
case. 

" The last objection taken on behalf 
of the petitioner is, that the learned Deputy 
Magistrate has not considered a document 
marked ‘ X’ which is a report cf the Sub- 
Inspector in a previous proceeding. The 
learned Deputy Magistrate expres.^ly refers 
to this document and comments upon 
it; and there Is no reason t) h>ld that he 
did not consider this piece of evidence 
on behalf cf the first party. 

None of the grounds taken by learned 
Counsel for the petitioners can, therefore, 
be entertained; and this application must, 
therefore, be rejected. 

K. s. D. & w. c. A. Application aooepted. 
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CALCUTTA HIGH COURT. 

Criminal Revision No. 908 ot 1922. 
December 21, 1922. 

Present: — Mr. Justice C. C. Ghose and 
Mr. Justice Chotzner. 

NATABAR GHOSE— bETiTi oner 
versus 

ADYA NATH BISWAS— OrposiXE party. 

Criminal Procedure Code {Act V of 1898), 
$. 540 — Examination of witnesses after close of 
Case — Illegality — Discretion of Magistrate, exer- 
cise of. 

After both sides to a case had closed their res- 
pective cases and after arguments had been heard 
and a date had been fixed for deliver)- of judg- 
ment, two witnesses who were named by the 
prosecution were examined by the Magistrate 
under section 540 of the Criminal Procedure 
Codes 

Held, that the procedure adopted by the Ma- 
gistrate was entirely unjustifiable and the trial 
must be set aside . 

The power conferred by section 540 of the 
Criminal Procedure Code on Magistrates^ is 
very wide, but the wider the power, the more 
cautious should be the exercise of discretion on 
the part of the Magirtratc. 

Cri'i'inal revision against ar. order of the 
Deputy Magistrate, Krishnagar, dated 
the 28th August 1922, affirming that 
of the Sub-Deputy Magistrate, Second 
Class, Kushtia, dated the 8th August 
1922. 

Bubus Dasarathi S any at and Dwijendra 
Krishna Dutt, for the Petitioner. 

Babus Manmatha Nath Mukherjee and 
Panna Lai Chatterjee, for the Opposite 
Party. 

JUDGMENT. — ^In this case a complaint 
was lodged against the accused Natabar 
Ghose on the 27th October 1921, under 
section 408, Indian Penal Code. From 
the order -sheet which has been place! 
before us by Mr. Sanya 1 who appearel 
on behalf of the accused, it is clear that 
there was a protracted hearing of the case 
before the Sub-Deputy Magistrate of 
Kusht a; the case for the prosecution was 
not closed till the 9th June 1922, and the 
case for the defence was not closed till 
the 14th July 1922. Arguments on bdialf 
of the prosecution were heard on the i8th 
July and the asth July 1922 was fixed 
as the date for delivery of Judgment. It 
appears that on the 28th July 1922, after 
both sides had closed thdr respective cases 
and after argument had been heard and 
» date had been fixed for delivery el Juig'* 
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ment, two witnesses who were named 
by the prosecution were examined before 
the Magistrate, the Magistrate having 
exercised his powers unaer sectic^n 54'\ 
Criminal Procedure Code. The accused 
rightly complains before us that the pro- 
cedure which was adopted by the Magis- 
trate was one which was entirely unjusti- 
fiable. It is pointed out on behalf of the 
accused that, although the terms of section 
540 are very wide, the wider the power, 
the more cautious should be the exercise 
of discretion on the part of the Magistrate. 
There is a great deal of force in this argu- 
ment and we think that the action of the 
Magistrate in summoning the two witnesses 
on the 28th July 1922, cannot be justified 
on any view of the matter. 

The conviction of the petit on ^ r under 
section 408 and the sentence imposed on 
him mu^, therefore, be set aside and the 
case against the accused must be re-tried. 
Such re-trial is to be held before a Magis- 
trate other than the Sub-Deputy Magis- 
trate who originally tried this case or by 
such Mtgistrate as may be nominated 
by the District Magistrate. 

The accused will remain on the same 
bail till the disposal of the case by the 
new Magistrate. 

K. Rule made absolute. 


hABORE mOH COURT. 

CHIMIHAI, revision NO. 1761 OF1922. 
Hebrnary j 6 , 1923. 
PreS 4 ffd:-Mx. Justice Scott-vSiiiith. 
NIEAM BThj — ■PETITIONEE 
versus 


RMP EROR— Respondent. 

Ci>de XL V ^ i860), s. 383 

^nd to 

m offence. 

A' is 2i0t- oputtd' to tesd a nikah 
ier a fktspti ualtsslie da&om to do so, and it i* 
m 0lw«« I®** t® 4few«iid my lee h® likes 
for doing «o. 


Case reported W the Sessions Jndae, 
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PACTS — ^Nifam Din, the accused peti- 
tioner, is a nikah khawan. Allah Rakhiya, 
the complainant, engage?! the petitioner 
to lead the mkah for the complainant’s 
younger brother. When the people were 
collected, the petitioner lefus'ed to per- 
form the ceremony and enter the marriage 
in his register unless he was first paid Rs. 5. 
A great deal of dispute ensued and even- 
tually the complainant paid Rs. 5 and the 
marriage was performed. The petitioner 
vSaid that he had received only Rs. 2, of 
which he himself had to get Re. i, the 
remainder being spent on payment to ti e 
gtrdawar of the ntkah khawans, the chau~ 
kidar and for postage e\penses. The 
petitioner was pjoseci.ted by the com- 
plainant for extortioij. The Honorary Ma- 
gistrate came to a finding that Rs. 5 had 
actually been paid by the complainant 
to the petitioner and, convict!; g the t eti- 
ti(»ncr under section 3S4> Iiidian Penal Code, 
senteticed him to pay a fine of Rs. 15, in 
default of payment to undergo twu weeks' 
rigorous imprisonment. The evidence for 
the prosecution is, in my opinion, credible. 
Several respectable persons deposed that 
Rs. 5 had actually been paid after protest 
to the petitioner, and I consider that t’:e 
Magistrate came to a conect fincing 
on facts. 

GRODNDS.— The definition of extor^ 
tion in section 383, Indian Penal Code, 
runs 

Whoever intentionally puts fjny per- 
son in fear of any injury to that person 
or to any other, and thereby dishonestly 
induces ^e person so put in fear, etc." 

In cases under this section the threat 
must he of an injury, which means a harm 
illegally caused. Kow, in the present case, 
doubtless harm was caused to the com” 
plainant and the persons attending the 
marriage, but it cannot be said that the 
harm was caused illegally. The District 
Board of Muzafiargarb has laid down 
certain rules, a copy of which is on the 
record, regarding the ragiat ration of marfi* 
ages. 

Rule 9 reads At the time of per- 
forming a marriage the mhah khawan 
in addition to his customary dues, will 
get 6 annas more for every marriage, which 
will be distributed as follows 1— 



UfDIAiK QAmm 


v#l. ys] 

M^HADU V. EJMPKROB. 

Gifdawar Qazi, 4 annas, District Board 
fee, ij an as, postage stamps, J anna/’ 
Now, it is nowheie laia down what the 
customary dues are, and, theoretically, a 
nikah khawan might demand any fee 
that he likes. There is no law forbidding 
him to do so. His demand for Rs. 5 was 
not illegal, because his due is not prescribed 
by law. The petitioner's action did not 
put any one in fear of such an injury as is 
contemplated in section 383, Indian Penal 
Code, and I, therefore, lor ward the recoid 
to the High Court and recommend that the 
conviction be set aside ai^d the line, which 
has been paid, be refunded. 

JUbGMBNT. — A nikah hhawan is not 
bound tj read a nikah for a person unless 
he chooses to do so, and it is certainly no 
offence for hnn to demand any fee he 
likes for doing so. 1 agree with the leatned 
Sessions Judge and, setting aside the cou' 
viction and sentence, acquit Nizam Din. 
Fine if paid will be refunded 
K. s. -D. Revision aocepted. 


NAaPUR JUDICIAL COMMISSIONER’S 
COURT. 

Criminai, Revision No. 127-3 of 1923. 
p*i July 19. 1923, 

Pmefa:—m. Koiwal, A. J. C. 

MAHADU— Appwcant 

versus 

Mm KMPEROR-^-Non-Apj^wcant. 

Criminal Procedure Code (Act V of 1S98), 
ss. 4 (h), 195 — Penal Code (Jet XLV of i860), 
5. 21 1 — Application to Deputy Commissioner, jor 
enquiry, whether complaint — Sanction to prosecute 

False complaint — Procedure. 

M, addressed an application to a Deputy Com- 
missioner, saying tiiat iiis application to the 
Police was not enquired into and praying that 
the Deputy Commissioner should order an 
enquiry or start himself an enquiry. M, did not 
ask for the trial and punishment of the accused : 

Held, that the application was not a *' complaint'' 
for the niposes of section 211 of tne Act. 

As a matter of judicial prudence, sanction to 
nrosecute for making a false complaint ought not 
to be granted unless the complaint has been 
properly dealt with and dismissedi 


m 

Revision against an order of the District 
Magistrate, Yeotmal, dated the 20th March 
1923, in Criminal Case No. 907 of 1923. 

Mr. AtmaramBhagwant, for the Applicant. 

Mr. G. P. Dick, for the Non- Applicant. 

Order. — ^T he applicant's petition was 
addressed to the Deputy Commissionei, 
and not to a Magistrate or the District 
Magistrate. It is stated therein that his 
applications to the Police had not j 3 e'cn 
enquired into, and that lie wished the Deputy 
Commissioner to order the Police to make 
an enquiry eaily or to make it himself on 
the spot. He did not ask for the trial 
and punishment of the accused. The appli- 
cation was referred to the Police for en- 
quiry^ and report by Mr. Khan, Deputy 
Commissioner. On receipt of the Police 
report Mr. Tucker, as District Magistrate, 
passed the order sought to be revised. 
Mr. Tucker states that tlie applicant’s 
petition was a complaint before the District 
Magistrate accusing five Banjaras of having 
committed dacoity and that the accusa- 
tion was false. He granted sanction to 
prosecute the applicant under section 
211 uf the In ban Penal Code for filing 
the false complaint. It is clear that the 
petition was not a complaint at all and 
the order passed by Mr. T'ucker as Magis- 
trate sanctioning proseetttion caiuot be 
upheld. Even assuming that the petition 
was a complaint, as a matter of judicial 
prudence at least, no sanction ought to 
have been granted until the complaint 
was properly dealt with and dismissed. 
This has not been done. The comflainant 
has not been examined at all nor is there 
a specific order of dismissal. Whether 
it was open to Mr. Tuckei* to pass an order 
under section 211, Criminal Procedure Code., 
as Deputy Commissioner, it is unnecessary 
to discuss. I cannot allow the order sanc- 
tioning prosecution to stand on the ground 
that it could have been passed by Mr, 
Tucker as Deputy Commissioner. I set 
aside the order sanctioning prosecution, 
w. c. A. Qrdef set 
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NAfiPlTB JTJDIOIAL COMMISSIONEB’S 

ooxntT. 

Criminai, Appeai. Ko. 6o-B of 1923. 
Augubt 3, 1923. 

Present: — Mi . Prideau^, A. J. C. 
YASIKKHAN — Plaintiff— AppeeiAnt 
versus 

EMPEROR. — Defendant — Respondent. 

Penal Code { Act XLV of i86o), ss. 411, 
^1^'— Receiving stolen property — No evidence 
about property being stolen — Conviction, whether 
jusHfiahle — Offence under s, 41 1, prosecution, duty 
of. 

Although there may he cases in which it 
may not be necessary in a case under 
sections 41 1 or 414, Penal Code, to prove 
that the property was stolen from a particular 
individual. Yet, as a rule a person cannot be 
called upon to account for the possession of 
property where there is no evidence whatever 
that the property has been stolen. 

Emperor v. Budhankhan, 17 Ind. Cas. 537; 
14 Bom. I4. R. 893; 13 Cr, E. J- 792, referred to. 

A mere suspicion against the accused that the 
property was not his own would not justify a con- 
viction under section 41 1 in the absence of direct 
or circumstantial evidence, establishing beyond 
a reasonable doubt that the property was stolen. 

In order to justify a conviction under section 
411, Penal Code, it is the duty of the pro- 
secution to establish that the accused dishonestly 
retained the property and had knowledge at the 
time of the receipt that the property was obtained 
in one of the ways specified in section 410 of 
the Indian Penal Code. 

Appeal against the hnding ol’ the Sub- 
Divisional Magistrate, Basitn, dated 5th 
June 1 923, in Criminal CavSe No. 21 of 1 923 . 
Mr. G. P, Dtek, for the Crown. 

JUiDGMENT. — This judgment also dis- 
poses of Criminal Appeal No. 61 -B of 1923. 
The appellants are Yasinkhan and Mol amad 
Hashim. The facts stated for the prosecu- 
tion are Plainly these. On the i8th of 
Bebruary last tjie two appellants werq 
found in the Easim bazar trying to sell 
a black bullock. On being questioned 
M(^amad Hashim admitted having sold 
a red bullock at Dhatiora to one Gyanu 
for Rs. 25. It can be held as proved 
tkatthetwoacc^sed did sell the red bullock 
and were trying to sell the black one. 

The ch?.rge against each accused runs as 
follows: — 

'"Did dishonestly retain stolen property, to 
wit, two buUocks belonging to persons un- 
known knowing them to be stolen property/' 
Tiuis Appdlants have been convicted of 


dishonestly retaining stolen property, though 
it has not been established to whom that 
property belonged or that possession of 
the bullocks had in fact been transferjed 
by theft, extortion, or robbery, or that the 
animals were prcpeity which had betn 
crimuially misappropriated or in respect 
of whi . h criminal breach of trust had been 
committed. 

To prove the case against the two appel- 
lants il was necessary for the prosecutioii 
to establish dishonest retention of the 
bullocks and that the accused had know- 
ledge at the time of receipt that the property 
was obtained in one of the ways specified 
in section 4 i''> of the Indian Penal Cod“. 
Though there may be cases ii. which it 
may not be necessary in a case under 
section 4^1 or 414, Indian Penal Code, 
to prove that the property was stolen from 
a particular individual, see the case of 
Emperor v. Budhankhan (i), yet, as a rule, 
it may be taken as settled law that a person 
cannot be called upon to account for the 
possession of property when there is no 
evidence whatever that the property has 
been stolen. 

As it has not been pr. -ved in the present 
case that the bullocks feund with the two 
appellants werj* stolen property, in my 
opinion, a conviction under section 411 
of the Indian Penal Code cannot be sus- 
tained. There may be .strong suspicion 
against the accused that the animals they 
were trying to dispose of were not their 
own but in the absence of direct or circum- 
•stantial eviaence establishing beyond a 
reasonable doubt that the animals were 
stolen property the appellants must be 
acquitted. 

I set aside theii convictions and direct 
that appellants be set at liberty. 

G. R. D. & W. c. A. 

Conviction set aside 

Y 7 gt 
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SANTA SINGH V. VIR SINGH. 

LAHORE mOH COURT. 

SECOND CiviX Appxax No. 805 op 1920. 

Bebruary 27, 1933 

Present .•-‘Mr. Justice LeRos^ignol and 
Mr. Justice Marti neau. 

SANTA SI NGH and others— 
Defendants— Appexxants 
versus 

VIR SINGH AND OTHERS— PLAINTIFFS 

and SADHU SINGH— Defendant- 
Respondents. 

Jurisdiction, civil or revenue — Suit for share 
in occupancy tenure, nature of — Civil Court, whe- 
ther can take cognisance. 

A suit to establish the plaintiflp's right to a share 
in an occupancy tenure is cognizable by a Civil 
Court. 

Second appeal from a decree of the 
Distil ct Judge, Amritsar, dated the 17th 
March 1920, affirming that of the Munsif, 
First Class, Amritsar, dated the 21st July 
1919. 

Mr, Faqtr Chand, foi the Appellants. 

Messis. Sheo Narain and Badrt Das, 
for the Respondents. 

J UOGIMENT. — -A reference to the pedigree 
table, which will be found in the body of 
the lower Appellate Court’s judgment, 
will explain the relationship between the 
part'es. The main question in tie case is 
whether the plaintiffs are entitled to share 
in the occupancy teanancy wlich in 1852 
w'as entered in the name of Lehna S.iigh 
alone. Tne conteitoa for tne pla ntiffs 
has been tnat tne acq.nsition of the tenancy 
was effected by the whole fam ly, and that 
Lehna Singh's nami alone was entered 
in tl e Revenue Records as the representa- 
tive of the whole family. 

The Courts below have decided tlat 
Lehna Singh was actiiig on behalf of the 
whole family and this decision, right or 
wrong, being one of fact, cannot be chal- 
lenged in second appeal. The quesrion 
which has been hotly debated in this Court 
is wl ether this is a suit entertainable 
by a Civil Court aud, even if it is such, 
whether the issue regarding the claim 
to occupancy rights was not such as si ou d 
have been transferred for decision to a 
Revenue Court under the ro aso to sec- 
tion 77 of tie Texiancy Act. 

Had the plaintiffs not been recorded 
as tena.its-at-will under the defendants 
the matter would have been easier of de- 
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cision. The suit would tlen have been 
one for a declaration that the plaintiffs 
were entitled to a share in the occupancy 
rights already established by the defendants 
and for joint possession. The complica- 
tion in tie case, however, arises from the 
fact that since 1862 the plaintiffs have been 
recorded as tenants-at-will in respect of 
a portion of the land, holding under the 
defendants. In 1916 tire plaintiffs claimed 
occupancy rights and were served by the 
defendants with a notice of ejectment 
whereupon the plaintiffs contested their 
liability to ejectment by suits in the Revenue 
Courts. The Collector held that the 
plaintiffs were not occupancy tenants but 
tenants-at-will, and the plaintiffs were 
accordingly, ejected from tiie land to re- 
cover which they have brought this suit. 

If the issue whether the plaintiffs are 
occupancy tenants must be referred to the 
Revenue Courts under the proviso to sec- 
tion 77 of the Tenancy Act, it is obvious 
that the matter will be res judicata 
between them in those Courts, and it is 
admitted on behalf of the respondents 
that, if the matter is one determinable 
by the Revenue Coirrts, the case should 
not be remitted to the Revenue Coirts 
but should be finally settled in this Court. 
There can be no doubt that, strictly speak- 
ing, the landlords, wl o have not been 
made part es to this suit, should have 
beer mpleaded for, clearly, they will be 
affected by the result. Instead of having 
in prospect tne extnrct-on of tne occupan- 
cy on the failure of the defendants’ hue, 
the prospects of such extiActor will be- 
come far mjre remote and iHoblematic. 
if it be held, tnat plain tffs' line also mast 
disappear before the occupancy becomes 
extinct. We have to envisage tie fa t, 
however, that the landlords are not 
partes to this suit, and to bear in mind 
that they will not be bound by airy decision 
in this case. 

The position then is as follows: — ^The 
defendants are the admitted owners of an 
occupancy righ , and the ques ion for de- 
cision is, wheffier the plaintiffs are emtitled 
to a share in that right. It will be observ- 
ed that this is not a suit between a tenant 
and a landlord to establish occupancy rights. 
It is a suit in which the plaintiffs seeH to 
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establisb their right to a share in an al* 
ready esatabhshed occupAncy tenvre. The 
plaintiffs deny that they were ever tenants 
holding under the defendants and claim 
an interest in the tenancy eqral to ttat 
of the defendants. Though the result 
will be anomalous in that the land- 
lords, who are not parties to this srit may 
refuse to recognize the plaii^tiffs* title, 
we are unable to hold that the matter is 
one which, under the Statute, can be heard 
and determined only by a Revenue Court, 
and we conclude that the Civil Courts 
have jurisdiction. 

On this finding, we dismiss the appeal 
wirth costs. 

ir. s. D. Appeal dismissed. 


PRIVY COUNCIL. 

APPEAI.PROM THE CoURT OF AppEAE OF 

Deputy CoMMiSsio.xER, Wardha, Centrae 
Provinces. 

April 17, 1923. 

Present:— Buekmaster, Lord D ,hc- 
din. Lord Carson, Sir John Edge and Lord 
Salvesen. 

BALI RAM SINGH and another — Ap- 

peeeants 
versus 

Rai Bahadur Seth NARSINGDAS 
PRAYAG DAS MOHTA and A^ other- 
respondents. 

Civil Procedure Code {Act V of 1908), O. 
XXI, rr, 66 , go^^cde proclamaiion — Statement 
as to revenue essenHaJr^Omission, effect of^Mate- 
ricd loss^Burden of proof, ^ 

Under Q. XXI. r. 66. of the Civil Pmcedine 
Code a prodamation o< sale should contain a 
statement as to the revenue assessed upon the 
estate to be sold. It is a material matter 


and its omission is tl e omission of a matter which 
would enable the judgment-debtor to base an 
application for setting aside the sale if he could 
comply with the other condition that the Code 
provides. 

Macnaghten v. Mahabir Per shad Singh, 
10 I. A. 25; 9 C. 656; II C. E. R. 494; 7 IM. Jur. 
164; 4 Sar. P. C. J. 417; 4 Shome E. R. 285; 4 Ind. 
Dec. (N. s.) 1086 (P. C.). foUewed. 

Where a judgment-debtor applies to have a sale 
in execution of a decree set aside it is for 
him to establish before the Court that he has 
suffered damage and if he fails to produce evidence 
on the point and does not ask for any opportunity 
to do so. it is too late in an appeal to the Privy 
Council for him to ask for such an opportunity 
on the ground that had lie had such an 
opportunity he might have been able to 
satisfy the Court that he had suffered material 
damage. 

Appeal from a decreed the Court of 
Appeal of the Deputy Commissio ar, 
Wardha, Central Provinces, confirming that 
of the Sub'DIvisiQnsl Officer, Wardha. 

Messrs, De Gruyther, K. C., and Skinner, 
for the Appellants. 

Sir George Lownies, K. C , and id. Majid, 
for the Respondent. 

JUDGMENT. 

Lord Buckmaster.— Their Lcrdships see 
no need reserve further consiaeration 
0 1 this case. The question that it raises 
is a question which is more of procedure 
than .)f law, and arises under the execution, 
by way of sa le, of a decree made by the vSub- 
ordiiiate Judge of Wardha at a date which 
is not exactly defined, but which was 
clearly before the 6th April 1918. On 
this latter date that decree waS sent 
down to the Deputy Commissioner 
the District for execution, ana on the 
i6th July 1918, the sale under that 
aecree was proclaimed. 

Misalleged by the appellants who were 
the judgment -debtors under the decree, 
that that proclamation Was imperfect, 
and the first appellant, on the 20th 
August 1918, maae an application to the 
proper Court for the purpose of having 
the proclamation amended and the sal? 
adjourned. The ground upon which he 
based that application was that, first, 
the revenue had not been properly de- 
fined in the proclamation, and, further, 
that there was no 'adequate ' defecrijr- 
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establisb their right to a share in an al* 
ready esatabhshed occupAncy tenure. The 
plaintiffs deny that they were ever tenants 
holding under the defendants and claim 
an interest in the tenancy eqral to that 
of the defendants. Though the result 
will be anomalous in that the land- 
lords, who are not parties to this srit may 
refuse to recognize the plaii^tiffs’ title, 
we are unable to hold that the matter is 
one which, under the Statute, can be heard 
and determined only by a Revenue Court, 
and we conclude that the Civil Courts 
have jurisdiction. 

On this finding, we dismiss the appeal 
wirth costs. 

If. s. D. Appeal dismissed. 


PRIVY COUNCIL. 

Appeai. prom thr Court of Apppad of 
Deputy CoMMiSsio.xER, Wardha, Central 
Provinces. 

April 17, 1923. 

Present:— Buekmaster, Lord D ,iiC- 
din. Lord Carson, Sir John Edge and Lord 
Salvesen. 

BALI RAM Singh and another — Ap- 

peeeants 
versus 

Rai Bahadur Seth NARSINGDAS 
PRAYAG DAS MOHTA and af other- 
respondents. 

Civil Procedure Code (Act V of 1908), O. 
XXI, rr, 66, go^-^ale proclamation — Statement 
as to revenue essenHal^Omission, effect 
rial loss — Burden of proof, 

Under Q. XXI. r. 66. of the Civil Procedure 
Code a prodamation o< sale should contain a 
statement as to the revenue assessed upon the 
estate to be sold. It is a material matter 


and its omission is tl e omission of a matter which 
would enable the judgpient-debtor to base an 
application for setting aside the sale if he could 
comply with the other condition that the Code 
provides. 

Macnaghten v. Mahabiv Per shad Singh, 
10 I. A. 25; 9 C. 656; II C. E. R. 494; 7 Ifid. Jur. 
164; 4 Sar. P. C. J. 417; 4 Shome E. R. 285; 4 Ind. 
Dec. (N. s.) 1086 (P. C.), foUewed. 

Where a judgment-debtor applies to have a sale 
in execution of a decree set aside it is for 
him to establish before the Court that he has 
suffered damage and if he fails to produce evidence 
on the point and does not ask for any opportunity 
to do so. it is too late in an appeal to the Privy 
Council for him to ask for such an opportunity 
on the ground that had he had such an 
opportunity he might have been able to 
satisfy the Court that he had suffered material 
damage. 

Appeal from a decree o I the Court of 
Appeal of the Deputy Commissio tr, 
Wardha, Central Provinces, confirming that 
of the Sub'DIvisiQnsl Officer, Wardha. 

Messrs, De Gruyiher, K. C., and Skinner^ 
for the Appellants. 

Sir George Lowndes, K. C ^ and - 4 . Majid ^ 
for the Respondent. 

JUDGMENT. 

Lord Buckmaster.— T heir Lc-rdships see 
no need t(. reserve further consioeration 
of this case. The question that it raises 
is a question which is more of procedure 
than .)f law, and arises under the execution, 
by way of sa le, of a decree made by the vSub- 
ordinate Judge of Wardha at a date which 
is not exactly defined, but which was 
clearly before the 6th April 1918. On 
this latter date that decree waS sent 
down to the Deputy Commissioner 
the District for execution, ana on the 
i6th July 1918, the sale under that 
aecree was proclaimed. 

It is alleged by the appellants who were 
the judgment -debtors under the decree, 
that that proclamation Was imperfect, 
and the first appellant, on the 20th 
August 1918, maae an application to the 
proper Court for the purpose of having 
the proclamation amended and the sal? 
adjourned. The ground upon which he 
based that application was that, first, 
the revenue had not been properly de- 
fined in the proclamation, and, further, 
that therfe was Uo 'adequate ' defecrijr- 
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ti)n of the property that was about to 
be sold. 

Tne rales which govern the sale in that 
District are the same as those establishe I 
by the C>ae of Civil Proceiure. Unier 
section 66* of that Code, it is plain that the 
proclamation should contain the statement 
as to the revenue assesses upon the estate, 
and this Board, in a case reported in 
Macn^ghten v. Mahahir Per shad 
Singh (i), have held that that is a material 
matter and that its omission is the omis- 
sion of a matter which would enable the 
judgment debtor to base an application 
for setting aside the sale if he could 
comply with the other condition that 
the Code provides. 

The sale had been fixed for the 23rd 
August 1918 and consequetly this ap- 
plication was only three nays before the 
Sale Was to take place. The Sub-Diviskn- 
al Officer, before whom the matter was 
heara,aid not think that it was cesirable 
that the sale should be postponed; for 
this purpose it would have been necessary 
to have had a further month’s advertise- 
ment, and accordingly he aujourned 
the application until after the sale 
had taken place. Tne sale did duly take 
place on the 23ra August am on the 27th 
August the application heard. Wnat 
took place upon that hearing is a matter 
of some dispute, but it is clear th at the 
present appellants di’ not appear. Of 
course, it is plain that if the hearing were 
regarded as merely the hearing of an 
adjourned application to postpone the sale, 
the fact that the sale had already 
taken place would have itself defeated 
the application; it would then have be- 
come too late. But it appears to have 
been regarded in a more liberal sense 
and the learned Judge before whom it 
came regarded it as an application under 
t, 90 of O. XKI of the ^ Code of Civil 
Procedure, which entitles a person 
who has been injured by an imperfect 
proclamation to apply to the Court to set 
it aside on the ground of material 
irregularity, proviued that he proves to the 
satisfaction of the Court that the material 

(i) 10 I. A. 25; 9 C. 656; II C. R. 4945 7 
lud. ur. 164; 4Sar. P. C. J. 417* 4 Shome h. R. 
285; 4 Ind. Dec. (N. S.) 108 6 (P. C .). 

O, XXI. X, 6 irf?) [Erf.] 


irregularity lias caused him substantial 
injury. 

It is not easy to see exactly what occur- 
rel )n the hearing because we have no 
short hand note of the judgment, and the 
only reference to it is contai:*ed in a sum- 
mary of the proceedings in the oraer- 
sheet. Tliat recites the fact of the sale 
an 1 refers to the omission 0'' the land 
revenue as one of the grounds upon which 
the application for amendment of the pro- 
clamation had originally been based, and 
Contains the statement : “I believe 

the irregularity is immaterial, and such 
shrewd purchaser^, as ” the two purchasers 
of the property “would not bid till they 
knew the land revenue. I, therefere, 
ag a n r e j e j t th e ob j ection . ’ ' If by tha t 
was meant that the omission of the land 
reveii e was immaterial for the purposes 
of r. 90 {supra,) wiiich entitL s the per- 
son injured to apply on the grouna of 
a material irregularity, the learned Judge 
was wrong. If, on the other liana, he meant 
by it that it was immaterial because, 
having regard to all the circumstances 
of the case, there was nothing to lead him 
to believe that there haa been any da- 
mage Wiiatever suffered, his observation 
would be less open to question. 

prom that judgment an appeal ^ was 
brought before the Deputy Commissioner 
himself, one of the grounds of it being 
that the irregularities complained of had 
resulted in an inaiequate price being 
realised. It is by no means plain to their 
lyords'iips that on that hearing the ap- 
pellants di 1, it! fact, insist upon the omis- 
sion of the land revenue as one of the 
grounds jf complaint. If introduce! at 
all in the notice of appeal it was only in- 
troduce! by implication, where it was 
said that the lower Court had admitted 
that the proclamation was defective. 
Tiie specific ^mnds on which it is alleged 
that the imperative provisions of law 
relating to p oebraations were not follow- 
ed do not include this matter; but, at a^y 
rate, it was very definitely asserted that 
the irregularities haa resulted in an in- 
adequate price. 

Upon the hearing of that appeal, the 
appellants appear to have made no appli- 
cation whatever to be permitted to call 
eviaeiceto p ove that they had, iu fact, 
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suffered material damage by what bad 
taken place. They did not ask that tie 
matter should be sent back for hearing 
upon that head by the Sub-Divisional 
Officer, nor, indeed, that the Deputy 
Commissioner himself shoula hear evidence 
upon it. It appears to have been argued 
on the facts asthey stcod, and the result 
was tliat the Deputy Commissioner decided 
that the omission was one which was 
not likely to have had any effect on the 
bidding in the auction. 

In these circumstances, remembering 
that it lay upon the, appellants to estab- 
lish before the Court that they haa suffer- 
ed damage before they could start 
their application for setting aside the sale, 
that they never did bring forward 
any evidence whatever upon the point, 
and they never appear to have asked 
for liberty to do it, it appears to 
the Board too late now to come 
and say that had they had such au op- 
portunity they might have been able to 
satisfy the Court that they had suffered 
such damage and that the opportunity 
should be afforded them now. 

For these reasons their Lordships will 
humbly advise^ His Majesty that the 
appeal should fail and shoula be dismissed 
with costs accordingly. 

Appeal dismissed. 

Solicitors for the Appellantsi—Messrs. 
Vaipy, Peckhan and Chaphft, 

Solicitor lor the Respondents. — Mr. E, 
Dalgado. 

w. C. A. 


NAOPUE JUDICIAL COMMISSIONER’S 
COURT, 

Misckixaneous Judiciai, Case Ho. 33 
OF 1923, 

September 3, 1923. 

Mr. Baker, A. J. C. 

TOPAN HARJI & COMPANY— Depend- 

ANT No, 2 — ApPEI .ANT 

versus 

SINGHAI DALCHAND— PnAiNTiPP— 

AND ANOTHER— DE ENBANT No. I— NON- 

Appucants, 

Otdi Pmeim [det V 0/ 1908), $. *4 


CASES; [igj-j 


— Transfer of suit — High Courts powers of-^ 
Procedure. 

No Court can direct a’ y transfer from one Court 
to another unless both Courts are subordinate 
to it. 

A IDgh Court will not, save upon r. ost 
exceptional grounds, direct a Court subordinate 
to it to return a plaint, duly instituted, for pre- 
sentation to a Court outside the jurisdiction of 
such High Court. 

Abu Bahar Ahbtd Rahiman & Cs. v. Rambux, 
40 Ind. Cas. 393; 13 N. L. R. 81, followed. 

Mr. C. B. Parakh, for the Applicant. 

Messrs. N. G. Bose, R. B , and P. Lobo, 
for the Non-Applicants. 

ORDER. — ^Tbe facts of this case are that 
the, plaintiff, Singhai Dalchand, despatched 
4 wagon loads of gram to Bombay through 
the defendant No. i (G. I. P. Railway Com- 
pany). This grain was sold by tie plaintiff 
to a fftm called Gangji Takarsi of Bombay 
but as the hundts given by that firm were 
dislonoured, the plaintiff wanted to stop 
the goods in transit. He wired to the Goods 
Superintendent, G. I. P. Railway Company 
at Bombay, to withhold delivery, b t 
2 wagon loads had already been delivered 
and the remaining two were delivered by 
the Railway Company to the defendant 
No. 2, Topan Harji, to whom the goods lave 
been sold or traasfened by th^ firm of 
Gangji Takarsi. The plaintiff, tberefoic, 
brouglt a siitir. the Court oi tie District 
Judge at SargoT to recover the price of the 
goods from the defendants. 

The Railway Company pleaded that the 
Sargor Court lad no jurisdiction as both 
the defendants reside In Bombay, and the 
carse of action arose there. The defen d- 
ait No. 2 moved the Court for a stay in 
order to enable lim to apply for a transfer 
and he now prays in the present applica- 
tion asking this Court to withdraw the 
suit or return the plaint to the plaintiff for 
presentation to the propel Court on the 
ground tlat the Saugor Court has no 
jurisdiction- 

The contCiitiun pf tie applicant is that, 
as ti.e cause of action arose solely in Bom- 
bay, tie case is exclusively triable there. 

I do not propose to go into ti e merits of 
the case at all, because it is obvious that 
the present application cannot lie. The 
case IS on all fours with Abu Bakar Abdul 
Rahiman & C0. v. Rambux (i). This 


(1) 40 Ind. Caa* 3931 23 K. X> R, 8r, 
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Court has no jurisdiction to direct transfer 
irom the Saugor Court to any Court in 
Bombay which is outside its jnrisdictior. 
No Court can direct any transfer from one 
Court to another unless both Courts are sub- 
ordinate to it. The same case lays down 
that, even if a High Court is of opinion 
that a suit, which has been duly instituted 
in a Court siibordinate to it, should proceed 
in another Court beyond the territorial 
limits of the jurisdiction of such High Court, 
it is doubtful whether it is competent to 
direct the former Court to return the plaint 
for presentation to the latter. Assuming 
tliat it is so competent, the High Court 
should not adopt such a course save upon 
most errceptional grounds. 

It is admitted by the learned Pleader 
for the applicant that he cannot ask for 
withdrawal of the suit since under section 
24 of the Civil Procedure Code the with- 
drawal must be 1 olio wed either by trial by 
itself of the case by the Court withdrawing 
it or by transfer to some Court subordinate 
to it, and if the Saugor Court has no juris- 
diction then neitherthisCourtnor any other 
Court in the Province can have any. 

As regards the making of an order for 
the return of the plaint I adopt tie reason- 
ing of Stanyon, A. J. C., in the case quoted 
above, in Ahu Bakar Abdul Rahiman 
& Co. V. Rambux (i). Kven supposing 
that it was competent to this Court to 
decide that the plaint in this case should 
be returned for presentation to the Court 
having jurisdiction in Bomba>, the ex- 
ceptional grounds referned to in that case 
do not exist here. The jurisdiction of the 
Saugor Court has already been challenged 
by&e defendant No. i and will naturally 
be challenged by the defendant No. 2. 
An issue will certainly be framed, and if 
the Court holds that it has no jurisdicticn 
tleplaint will be retorted to the plaintiff 
for presentation to the proper Court. If 
the Court bolds that it has jurisdiction, 
that is a matter which will be considered 
in appeal. The defendant, therefore, has 
an opportunity of challenging the juris- 
diction of the Court. 

The present application is clearly unsus- 
tainable and must be dismissed. The appli- 
cant will pay the costs of the r on-applicant 
No» I (plaintifi). The non-appJkant Np, 


2, the Railway Company, who support the 
application will bear their own costs. 

o. R. D. Application dimmed. 


SIND JUDICIAL COMMISSIONER’S 
COURT. 

First Civm Appeal No. 32 op 1920, 
December i, 1922. 

Present— -Ux. Kincaid, J. C., a no 
Mr. Raymond, A. J. C. 
MANOHBRDAS and others^ 
Appellants 
versus 

RAMDAS and others— 
Respondents. 

specific Relief Act II of 1877), 5. ^z.provisOt 
object of— Suit, when barred — Injunction, nature 
of — Injunction, when can he claimed^ Amende 
went oj plaint — Appellate Court, power of-Atnend’- 
ment, when not allowable. 

The object of the proviso to section 42 of the 
Specific Relief Act is to prevent a multiplicity of 
suits, and to prevent a plaintiff, who hat oblained 
a declaration, from filing a fresh suit for posses- 
sion. In order that a suit can be held as not 
maintainable by reason of this proviso, it must be 
shown that the defendant was in possession, and 
that, as against him, the plaintiff could have ob- 
tained an order for delivery of posse^on. 
[p. 55r, col. I.] 

Malijya Pillai v. TirumaU^ertmal Pillai, 12 
Ind. Cas. 170; 36 M. 62; 21 M. L. J. 1022; 10 Mj 
I<. T. 277; (1912) M. W. N, 161, rdied on. 

An injunction is a discretionary relief and 
cannot be obtained by a plaintiff out of possession, 
when he does not ask for possession against defend- 
ants who are actually in possession, rp. 551, col. i.] 

Mir Husain Bux v. Kando, 32 Tnd. Cas. 689; 
9 S. L. R. 174 and Rathnasabapathi Pillai v. 
Ramasami Aiyar, 5 Ind. Cas. 630; 33 M. 452; 20 
M. D. J. 301; (1910) M. W. N. 1121 7 M. T. T. 
311, rc^ed on. 

Although an Appellate Court has very wide 
powers in the matter of permitting an amend- 
ment of the plaint in a suit, yet that Court will 
not grant such permission if the plaintiff has 
already had an opportunity of amendmg his plaint, 
and has not availed himsdf of it, and the amend- 
ment is likely to operate prejudicially to the 
defendant, [p. 552, col. 2.3 

JUDGMENT. — The facts of the case out 
of which this appeal arises have been 
exhaustively set out in the judgment 
of the Trial Court a net it is unnecessary 
to recapitulate them. On the pleadings, 
th^learned Judge of the Trial Court framed 
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five issues a inrnigst wLicb Issue No. 4 was 
as follows 

“ Wli ether the plaintiff has possession 
of the Jacobabad Tikana and its proper ties; 
if not, whether the })resent suit is maiii- 
taiiiable 

Upon the first part of the issue the 
learned Judge came to the conclusion 
that the plaintiff had not possession of 
the Jacobabad Tikairt or its properties, 
ana on the second part that the suit was 
not maintainable as framed and he, there- 
fore, dismissed ii. 

On a careful cox.sideration of the evi- 
dence in the case ana the juagment of the 
1 )wet Court, I see no reason wljatever t:> 
differ from the finding of the learned Juage 
that the plaintiff ] ms not been slm-wn to 
have had either the possession of the temple 
or the other properties appurtenant to it. 
This finding of the lower C. urt is borne 
out by tl e idaint itself in the case, as^ in 
paragraph ii of the plaint^ the allegation 
of the plaii tiff is tliat during his abserice 
defejuiants-respoitaents Nos. 2 ana 3 
trespassed on the tikana and began to 
interfere with the collection of the tihafia 
dues and recovery of rents of the shops 
attached thereto. *And in paragraph 2 of 
the plaint it was statea that the defendants 
declined tc give up possession -)f the 
tikana in spite of the i epeated de niands of 
the plaintiff. The position, therefore, 
appears to be perfectly clear that at the 
time the suit was filed the plaintiff-appel- 
lant was out of p< ssession of tl e Jacobabad 
Tikana and what he substantially prayed 
for was that the tikana should be itstoied 
to his possession and the defendants 
evicted therefrom. 

Now, itis'ihe common greund that attached 
to the Jacobabad Tikana chere are four 
shops situate a1 Jacobrbaa and a share 
of 8 pies out of ib arnas in ? facU ry situ- 
ated at Sukkur and known by tbe name 
of Dwarkadas Isardas hactory. Plaintiff’s, 
prayer in his plaint was that he be declared 
the rightful successv^r to Pahilajrai’s Gaddi 
and in that capacity entitled to receive 
the share of profits frcjin the Dwarkadas 
Isa re as Factoiy at Sukkur and that he 
should also be declared the owner of the 
Jacobabed TikaHh ana for tie issie of an 
injunction restraining defen dan ts-res- 

ponawits Nos. I to 5 faterf^fijog with 


the plaintiff’s lawful possession of the 
jacebabaa Tikana ana also from iDterfering 
with the enjoyment of the profits receiv- 
able by way of rents from the four shops 
attached tc: the tikana. In their written 
statement the defendants took up the plea 
that the suit was not properly framed as 
the appropriate consequential relief which 
the plaintiff should lave sought was one 
for possession and not for an injunction 
and, therefore, tl e suit was tarred hy sec- 
tion 42 of the Specific Relief Act. It was 
apparently in consequeice of this plea 
that tlie issue was raised whether tie suit 
as framed was maintainable. 

The plaintiff-appellant who has appealed 
against the finding of theharned juegeas 
tu the maintainability^ oft] e suit las con- 
tended on appeal by his learned Counsel 
Mr. Isardas that the suit was correctly 
framed a lid even if the fra me of the suit was 
not what it should have been, the case is 
a fit one wherein the lower Court should 
have allowed an amend niert of the plaint 
ana the lower Court 1 as erred in not doing 
so. Tiie issue before this Court which has 
been argiiea bod by the Counsel for the 
appePant ana the Pleaner for the respond- 
ents has been, first, whether the suit as fram- 
ed was not correct. In the consideration of 
this questi(>n it would be necessary to con- 
sider tlie plaintiff’s suit with regard to the 
varicus properties mentioned in the plaint 
separately, and, I propose, therefore, in the 
first instance, to discuss the quest’ rn as to 
whether the suit can be deemed to have 
been correctly framed for a declaration and 
injunction in resj ect tf the tikana and, 
I have remarkea above, that theparagiaphs 
in the plaint to wljch I have referred, 
clearly show that ctefencaits Nos. i, 2 
aiid 3 hac. entered into possession of the 
tikana and plaintiffs object by the suit 
was to have them evicted and possession 
restored to him. And it is important to 
bear in mind that the plaintiff’s prayer was 
not only for a declaration ofhisngl t to the 
^addi but also for .a declaration of his right 
of ownership to the Jacobabad Tikana. He 
asks for an oraer fromth e Court to be placed 
in possession of this tikana and as a natural 
consequence to evict from it those who had 
trespassed upon it. In my opinion, there- 
fore, unUer tl ese circu instances, the prayer 

for# bare declaration was iafructnons and it 
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was necessary to apply for a consequential 
relief not in the shape of an injunction 
merely, as I shall presently show, but for 
possession of the property in dispute. 
The proviso to section 42, Specific Relief 
Act, provides: “that no Court shall make 
any such declaration where the plaintiff 
being able to seek further relief than a mere 
declaration of title, omits to do so/' 
Tnis is a clear case where there is right 
to consequential relief and the object cf the 
proviso IS to prevent multiplicity of suits 
and a plaintiff, after obtaining a declaration, 
from filing a fresh suit for liossession of 
the property. It is further to be borne in 
mind that under section 42 of the Specific 
Relief Act declaration is a matter which 
is within the discretion of the Court whether 
to grant or not. It was argued that the 
injunction that was sought for was by 
way of consequential relief and no further 
relief need be asked. To this argument 
the answer is to be foiind in the case of 
Mir Hussehi Bux v. Kando (i) where 
it was held, ‘‘An injunction is aii equitable 
relief which caniiot be granted in less 
Common I/aw remedies fail/’ ana to the 
same effect is the ruling in the case of 
Rathnasahapathi Pillai v. Ramasami Aiyar 
(2) which says very clearly that: “ An 
injunction is^ a aiscretionary relief and 
cannot be claimed by a plaintiff oiit of pos- 
session when he does not ask for possession 
against defendants who are actually in 
possession. ” It appears to me that in- 
junction that is sought in this case is not 
the appropriate relief that the plaintiff 
is entitled to claim possession as against 
the defendants who are, on the plaintiffs 
own showing, at present ii actual posses- 
sion of the Jacobabad Tikana. As further 
authority for this proposition 1 may refer to 
the case of Malijya Pillai v. Tifumalaperumai 
Pillat where it was held: “ In order 
that a suit can beheld not maintainable by 
reason of the proviso to section 42 of the 
Specific Relief Act (l of 1877) must be 
shown that the defenaaxt was in pos- 
session, and that as against hini the plaintiff 
could have obtained an oraer for delivery 

(ij 3a Ind. Cas. 689; 9 S. h. R. 174. 

(2) 5 Ind. Cas. 630J 33 M. 4521 20 M. b. J,: 
3011 (1910) M. W. N. ii2f 7 M. I/. T. 311. 

{3) 12 Ind. Cas. 1701 36 M. 62} 21 M. h. I022I 

10 M, If. Ti (1912) Ui Wi Ni 


of possession." In the present case, w 
have the urdoubtea fact that tl e defend 
aijts were in actual possession against th 
plainliff and the plaintiff could hav 
obtained an order for delivery ( 
possession and in this view^ the ii 
junction sought is not the approprial 
relief for which plaintiff should ha\ 
sued fcr but he should have actual! 
sought for x^ossession and framed an 
stamped the suit accordingly, and, not lia' 
ing done so, his suit, s > far as the tikat 
is concernea, is barrea by the proviso ' 
section 42 of the Specific Relief Act. 

As I have already said, we are n( 
merely concerned with the tikana h\ 
with two ot, er items of property whi< 
the plaintiff claims from tlie defendan 
and t) which I have already adverte 
The first with respect to the four sho* 
that are attac: ed to iliQtil^ana, it iscomnn 
ground that the owner cf the Jacobabj 
Tikana would also have the proprieta: 
rights over the shops. As so far as t] 
shops are concerned, it appears to us th 
it has been established that the defenaan 
Nos. 2 and 3 have been realising the rer 
and n(d the plaiutiff. The shops are, : 
doubt, in physical possession of tenaii 
but, as held again in the case of Mtr Hi 
sein Bux v. Kando (1), “ the right to r 
cover rent is it itself capable <)f possess ( 1 
ana again in the case of Rathnasahapai 
Pillai v. Ramasami Aiyar (2) whe 
it was held^ “that notwithstanc ing t 
lanas belonging to the temple were in t 
physical possession of tenants, yet t 
plaintiff's right to receiverents was capal 
of possession which if disturbed entitl 
him to bring a suit for possess! 
under section 9, Specific Relief Ad 
Mr. Isardas referred to the judgme 
in Ramdas v. Ajudhiadas (4) in suppc 
of his contention that when the proper 
is in physical ixossession of the tenoi 
then it is unnecessaty to file a suit i 
possession. But the ratio decidendi 
that case has to be considered a 

the point that was decideci is in confiimi 
with the judgment in the case ^iRamaL 
V. Hanumantha Row (5) for in bo 


(4) 63 Ind. Cas. 6851 14 S. I^. R. 137. 

(5) 12 Ind. Cas. ^491 36 M. 3641 21 M. l.s J. 9, 

jojk, Ip Ti 15O1 (ipii) ^ Mi Ni 
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these cases it was clearly establish- 
ea that the tenants who were in 
possession of the land belonging to 
the tiinjlc were willing to pay the rent 
to whomsoever was a trustee and, there- 
fore, it stated in both these cases that, 
under such circumstances, the suit for a 
bare declaration ^may suffice though, still 
it would be within the discretion of the 
Court either to grant or refuse the relief 
sought. But there is no such contention 
put forward in the present case. The 
tenants have all along been paying the 
rent to defendants Nos. i, 2 and 3 and it is 
not^ suggested that they have expressed 
their willingness to pay the rent to any 
one that the Ccurt orders them to pay and 
consequently the principle of that ruling 
does not apply. Mr. Isardas relied upon 
thecase of Rama Das v. Hanumantka Row (5) 
where a suit for a declaration and injimction 
was held to be correctly framed. But the 
distinction between that suit and the present 
one is that in the Madras case the suit 
Was for the recovery of the offce of the 
trustee, whereas the present suit is for the 
recovery of the lik*m which is in the defend- 
ant's possession. Further, it is tc be remem- 
bet ed, as I have remarked, that the rents 
due can be enjoyed only by the owners 
of the Hkana and, therefore, as the suit 
as to the tikana is badly framea that as 
to the rents is equally so. 

The re.iiaining item of property is 
in regard to the 8 pies share in the Factory 
situated in Sukkur. Now, it is asserted 

0 nd not denied that this share in the Factory 
must necessarily be vestea in the proprietors 
of the \tihdna builaing. Ana apart from 
the question whether aji injunctioL may not 
be an appropriate relief in the case ci the 
share in the Factory we have these two 
important points before us that both, 
with regard to the iikana builcJng ana 
with regard to the shops attached to 
it, the ih junction is not the appropriate 
relief which the plaintiff shoula lave 
sought and the relief should have been 
one for possession, and the leained Judge, 

1 think, came to the correct conclusion 
that the suit is not maintainable. 

The second point raised in the appeal 
aiid very strongly press^ is that tl e learned 
Judge was in error in cot allowing the 
flguW poweri »tf 


very wide and an application for amend- 
ment shoula receive a literal construction 
ana it las been well estahlisl ed that 
amendments have been allowed sometimes 
in first appeals sometimes in secona 
appeals and even in the appeals to the 
Privy Council. Though, therefore, lam 
always willing to accede to a prayer for 
amendment, however late the stage at 
which it may be maae, the circumstances 
cf every case must be considered befcie 
the amendment is grantea. In the pre- 
sent case we have it that. already, in the 
written statement, the defendants raised 
a plea that the suit was badly framed 
inasmuch as possession had not been aslcea 
for and an issue was raisea on this conten- 
tion of the defendants yet the plaintiff 
never thought of apf lying for the neces- 
sary amendment ci the plaint. 

Further, wl ich is very important indeed, 
th% learned Ju( ge states it his judgment 
that he allowed 11 e plaintiff an oppor- 
tunity of amending his plaint a no yet the 
plaintiff refused to amend. And it was 
only after the whole ca e was concluc ed 
and the plaintiff probably had suspicions 
as to tho bent of the leaineo Judge's 
min<i he then put in an application lor 
amei.dment which the Judge refused to 
grant. II appears to me the learned 
Judge of the Court below acted quite right- 
ly in refusing the amendment. A similar 
order was made in the case of Mir Husstin 
Bux V. Kando (i) where the Judges refused 
an amendment because, they said, “the 
lower Court gave him an opportunity 
to amend the plaint and to pray for further 
relief but he did not avail himself of Hat 
opportunity.'' There is a similar deci- 
sion in the c?se cf Raj Narain Das v. Sham 
Nando Das Chowdhry (6) where it is said 
“ the Appellate Court will not grant in 
a case of this nature an opp< rtunity to 
amend the plaint if the plaintifft had 
already such an opp( rtunity and did not 
avail themscJves of it." It ap] ears to us 
that the plaint which was filed on a stamp 
of Rs. 25 was intentionally filed in order 
to evade the payment of Court-fee and when 
this fact Was brought to the notice of 
the plaintiff and an opportunity was 

(6) 26 C, 8451 4 C; W, N, 1621 13 lud. Dec# 
(Hi 3 #) 1x4*1 ' 
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given to him he cid not choose to avail him- 
seif of it. This case is one iu which we 
should not allow hiui to amend the 
plaint. Further, I am not preparea to say 
that no hardship will accrue to the defei^d- 
ants by the amenament of the plaint 
because if the plaintiff were permitted 
to amend his plaint ana include a reliei for 
possession, the defendant must amend his 
written statement and as the defendants' 
Pleader pointed out, and I think quiet right- 
ly, a gooa deal of evidence with regard to 
possession was excluded at the original 
hearing ter the very simple reason tlu-t 
on the plaint as it stooa the evidence 
was led on the basis ef the p^eadmgs and 
issues and no evidence as to pcssts^ion 
was 1 ecessary. The suit was filed on the 
13th November 1918 ; over four years have 
now elapsed, and it is aiflScult to say what 
the position now may be with regard to 
the evidence on the question of possession 
and, therefore, also on the ground that an 
order for amendment would operate pre- 
judicially to the defendants so far as their 
evidence of possession is cencernea, it 
appears to me that this is an additimal 
circumstaiice which ought t^ weigh with 
us in confirming the order :-f the Trial 
Juage refusing the plaintiff's prayer for 
the amendment cf the plaint. 

Uiaer Ihese circumstaiices, we must 
dismiss this appeal with costs. 

Appeal dismissed, 

W. C, A. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1596 of 1920. 
June 27, 1922. 

Present Justice Sulaiman. 

Musammat HIRIA— Plaintiff- 
Appellant 
versus 

RAM ABHIN SInGH—Defendant— 
Respondent. 

Agra Tenancy Act {II of 1901), s. 164 — Suit 
by co^sharer for share of profits — Burden of proof 
— SflcoMrf appeal — Negligence — Mixed question 
,$f law and fact, 

‘When in a niit againtt a lambardar fot a tliare of 

bfn glY«ag«&«v4eTidWQf 


to show that rents are greatly in arrear \ that 
the tenants are solvent, and that there are no 
special circumstances why the rents should not 
have been collected, the onus is on the lambardar 
to show that, for some reason not connected 
with his own negligence or misconduct, he was 
unable to collect the rents, [p. 554, col. i.] 

Mithan Lai v. Misaji Lai, 17 Ind. Cas. 914; 
10 A. L. J. 529 and Shiva Chander Singh v. Bam 
Chander Singh, 30 Ind. CaS. 550; 37 A. 595; 13 
A. L. J. 851, followed. 

The question of negligence is a mixed question 
of fact and law, and, although a finding on the 
facts cannot be disturbed in second appeal, yet 
the proper inference from those facts as to the 
negligence is a question of law and can be gone 
into in second appeal, [p. 554, col. i.] 

Chhabraji Kuar v. Ganga Singh, 60 Ind. Cas. 643; 
43 A. 29; 18 A. L. J. 863P2 U. P.L. R. (A.) 
272, relied on. 

Second appeal against a decree of the 
Bi strict Judge, Cawnpore, dated the 29th 
July 1920. 

Mr. Mangal Prosad Bhargava, for the 
Appellant. 

Mr. Baleshimn Prosad, for the Respond- 
ent. 

JUDGMENT. — ^This is a plaintiff's ap- 
peal arising out of a suit for recovery of 
the plaintiff's share of profits against a 
lambardar, under section 164 of the Agra 
Tenancy Act. The plaintiff claimed her 
share on the basis of the total demand. 
The defendant pleaded tlat there was no 
negligence or carelessness on his part and 
that the decree should be on the basis of 
acti^al collections. 

The Court of first instance, being of 
opinion that very little care was taken by 
the defendant iu the collections and that 
large arrears wtre allowed to remain un- 
collected, which indicatea a negligence 
on his part justifying a presumption that 
what remained uncollected was due to his 
carelessness, and that there was no explana- 
tion or excuse offered by him for the short 
collections, passed a decree on the basis 
of the gross rental. On appeal the learned 
Bistrict Judge has modified that decree 
and reduced the amoux^t decreed. 

The three years in dispute were 1323, 
1324 and 1325 Faslis. The collections 
by the lambardar in thefee years amount 
roughly to 61, 56 and 53 per cent, respect- 
tively. Obviously these collections were 
grossly Inadequate and very low and at 
once call for some explanation by the 
lambardar, Tht learned District Judge 
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has agreed w th the Court of first instance 
that the rents in the present case have 1 cen 
considerably in arrears, that during the 
years in sa.t the crops were good and the 
tenants were generally solvent.^ This was 
the statement of the patwuri which has 
been assumed to be correct by the lower 
Appellate Court. These facts in them- 
selves were sufficient to shift the burden 
at once on to the defendant and call upon 
him to explain why tlie realisations were 
so low. It was laid dow in the case of 
Mithan Lai v. Mizap Lai (j) that, where 
it was proved by a co- sharer that a vtiy^ 
large percentage of the rent had remai ed 
uncollected and the lamhardar had not 
produced his accourt-booiks, it was, under 
the circumstances, for tie lamhardar^ to 
explain why such a large sum had remained 
uncollected. Tiiis case was followed by 
a Division Bench in the case of Shiva Chan- 
der Singh v. Ram C hander Singh (2) where 
it was pointed out that when a co-sharer 
has given general evidence to show that the 
rents are greatly in arrear, that the tenants 
a e Solvent and that there are no special 
circumstances why the rents should not 
have been collected, the onus is shifted 
on to the lamhardar of showing that, for 
souie 1 eason not connected with his own 
negligence or misconduct, he was unable 
to collect the rents. This view has not been 
correctly appreciated by the lower Appellate 
Court. If the onus was actually shifted 
on to the lamhardar defendant it would 
have to be seen how he has tried to ex- 
plain it. All that has been shown on his 
behalf is that the plaintiff also made very 
poor collections in his oWn patH, Even 
if that shows that the plaintiff himself was 
grossly careless and negligent in his own 
patti that would not justify tbe defendant 
in his negligence. The lea ned Vakil for 
the respondent has not been able to bring 
to my notice anything whi h could be 
put forward as an explanation showing 
why the collections have been so poor. 
The question of negligence is a mixed 
question of fact and law. The facts found 
by the lower Appellate Court are binding 
on me, but the question of the proper in- 
ference from those facts as to the neglij 

(i) 17 Ind. C08. 9141 m A* J- 529. 

(^) 30 Ind. Qm, 5fiO| ^7 Ai $9Sl 13 A. I<. Jj 

8a*. 


gence on tbe part of the lamhardar is a 
question of law which can be gone into 
in second appeal. Tliis was pointed out 
in the case of Chhahraji Kuar v. Ganga 
Singh {3 . In my opinion the lower Ap- 
pellate Court has thrown the burden wrong- 
ly and erred in thinking that even under 
the admitted circumstances of this case 
there was on the plaintiff the burden of 
p oving not only the defendant s n^H- 
gence but the anioiint which remained 
uncollected owing to liis negligence. The 
learned Judge lias not dissented from the 
findings of fact recorded by the hirst Court 
and has only differed as to the inference 
to be drawn from the admitted circumstanc- 
es. In my opinion the burden, having been 
shifted on to tbe defendant to explain 
the low collections, las not been discharg- 
ed by him. It is noteworthy that the 
defendant lamhardar lias not produced 
any accounts showing the actual amount 
which he has collected. TJ.e result is that 
the decree of tlie Cou t of first instance 
based on the gross rental was correct. 

The learned Vakil for the respondent, 
1 owever, has supported the decree of the 
lea ned District Judge on grounds other 
than tliose decided by him in his favour. 
He has urged (i that the nominal rents 
fixed for the 5/r and hhuohash lands which 
were in the possession of the lamhardar 
were wrongly taken into account, and 
(2) that in any case some amouiit should 
have been awarded as collection charges. 
The respondent is certainly entitled to 
svpport the decree on this new ground 
under the provision of O. XLI, r. 22 of 
the Code of Civil Procedure. 

As to the first point raised, in my opin- 
ion, in the absence of any accounts pro- 
duced by the lamhardar showing the actual 
profits he had made from the i^r and hhud- 
kas' t land, the lower Appellate Couit was 
justified in treating the amount of lent 
which was recorded in the revenue papers 
as the correct amount of the profits. The 
amount so entered is ovbviously nominal 
in the sense that such an amount has not 
in fact to be paid to any^ one, the lamhar^ 
liar himself being in cultivation of sir and 
khuihasht land. The rent entered in the 
revenue papers can only represent the 
(3) 60 Ind. Cas. 043J 43 A. 291 18 A. E. J. 8631 a 

U* Pi (AO 



INDIAN CASES. 


Vd. 75] 

NATHU RAM V. DOGAR MAI,. 

amount of rent roughly, and cannot be the 
exact amount of rent which has to be paid. 
But in the absence of actual accounts it 
can properly be made the basis of the cal- 
culation . 

As to the collection charges, however, 
in my opinion, the Courts below should have 
given the defendant credit for a sum fixed 
at a reasonable percentage. The plaintiff 
had only given the defendant credit for 
Rs. 22-8-0 as lan.bardc H dues. It is the 
amount which the lambardar is entitled 
to get under the Land Revenue Act cn the 
amount of Government revenue paid by 
him. No credit was given to him for 
collection charges. It is true that the 
lower Appellate Court lias found that ihe 
lambardar lias failed to prove tliat he 
kept any special kmndn or peon or lhat 
he incurred any special damages. All 
that the lambardar seemed to have done 
was that he hunself took the trouble of 
going from tenant to tenant and making 
colLctions and, in my opinion, there L no 
reason why he shcnld not 1 e given cre( it 
for UKcting collection charges. Tie i h int- 
iff’s share in the total demand inclusive of 
interest as found by the Court of first 
instance came to Rs. 262-7-6 only. In my 
opinion the sum of Rs. 12-7-6 should be 
deducted as a rough approximate amount 
to which the defendant lanibar tar is entitled 
on account of the trouble taken by him 
in making collections. When the decree 
on the basis of g oss rental is to be passed 
against him, it is fair that he should be 
given credit for such an amount. 

I acco dingly modify the decree of the 
lower Appellate Court and decree the plain- 
tiff's claim for a sum of Rs. 250 with in- 
terest at 6 per ctnt. That is to say, I 
give him credit for Rs. 12-7-6 representing 
collection cha g s which amounts to less 
than 5 per cent. The parties will receive 
and pay costs Jn proportion to their success 
and failure 

SFfi c. A. Decree modified. 


LAHORE HIGH COURT. 

MiscRti.AnEous SEco>D Civm Appeal No. 
618 OP 1920. 

March i, 1923. 

Present: — ^Mr. Justice LeRossignol and Mr. 

Justice Broadway. 

NATHU RAM and anOther—Befendants 
—Appellants 
versus 

BOGAR MAL and others — Plaintiffs 
—Respondents. 

Cause of ac/io«— Hundis taken in liquidation 
of original transactions, suit on — Hundis found 
to be inadmissible in evidence — Plaintiff, whether 
can fall back on original cause of action. 

Plaintiff sued for Rs. 1,500 principal and 
Rs. 84-5-0 interest on two hundis reciting that there 
had been dealings between the parties ending in 
the striking of a balance of account for Rs. 2,500 
which the defendants paid, as to Rs. 1,000 in cash 
and as to the balance of Rs. 1,500 by the hundts] 
inasmuch as the hundts were improperly stamped 
they were held to be inadmissible, and the ques- 
tion arose whether the debt could be proved 
aliundt : 

Held, that a cause of action existed to the 
plaintiff ii dcpenc^ently of the two hundis and as 
the hundis were a mere sequal and consequence 
of tl.e earlier transactions the plaintiff was not 
precluded from falling back on his original cause 
of action. 

Parsokm Narain v. Taley Singh, 26 A. 178; 
A. W. K. (1903) 217, distinguished. 

Miscellaneous appeal from an order of 
the Bistrict Judge, Hoshiarpur, dated the 
9th January 1920, reversing that of the 
Subordinate Judge, First Class, Hoshiar- 
pur, dated the 9th July 1919. 

Messrs. Fakir Chand and Amar Nath 
Chona, for the Appellants. 

JUDGMENT.— Plaintiff sued in this case 
for Rs. 1,500 principal and Rs. 85-4-0 in- 
terest on two hundis, reciting that there 
had been dealings between the parties 
ending in the striking of a balance of ac- 
count for Rs, 2,500 which the defendants 
paid, as to Rs. 1,000 in cash and as to the 
balance of Rs. 1,500 by the hundis on which 
this siuit was based. Inasmuch as the 
hundis weie improperly stamped they were 
held to be inadmissible and the question 
arose whether the debt could be proved 
aliunde. The First Court held that, inas- 
much as the original transactions were 
liquidated and a complete discharge was 
effected by the payment of Rs. 1,000 cash 
and the deliveiy of the two htmdts for an 
aggregate of i,3Wi tbt plaihtiff could 
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not have recourse to his original cause of 
action. 

The learned District Judge on appeal 
held that a cause ol action existed to the 
plaintiff independently of the promissory- 
notes and that, consequently, the plaintiff 
was entitled to prove that original cause 
of action and the failure of consideration 
represented by the defective promissory- 
notes, and, in our opinion, his view is correct. 
Had the defendant borrowed Rs. 
and the contract been embodied in the 
l^undts the plaintiffs would have had no 
remedy other than of a suit on the hundis. 
Since, however, the contract embodied 
in the hundis was a mere sequel and con- 
sequence of the earlier transactions, we 
see no reason why the principles set forth 
in Parsotam Narain v. Taley Singh (i) 
preclude the plaintiff from falling back 
on his original cause of action. In this case 
the plaintiff had a complete cause of action 
for money for goods sold. That transaction 
was liquidated in part by the delivery 
of the hundis, and as the hundis are found 
to be inadmissible in evidence and that, 
through the default of the debtor, the plain- 
tiff is at liberty to sue for the original con- 
sideration. 

We accordingly dismiss the appeal with 
costs and maintain the order of the lower 
Court remanding the case for re-decision. 

K. s. D, Appeal dismissed, 

(i) 26 Ai 178J A. W. N. (1903) 217. 


I> PRIVY COUNCIL. 

Appeal prom the Calcutta High Court. 
April 23, 1923. 

Present:-- Buckmaster, I^Drd Dunedin, 
Lora Carson, Sir John Edge ana Lord Sal- 
vesen. 

KUMAR PRASANNA DEB RAIKAT- 
Appellant 
versus 

UDDHAB CHANDRA SHAHA 
AND OTHERS— Respondents. 

Bengal Tenancy Act {VIII of 1885), s. 50 (3) 
^Presumption as to rental^Claim for enhanced 
rent^Pmntijf, whgt must prmsi 


Where a landlord daima increaied rent, 
he must, in order to succeed, rebut the 
presumption arising under sction 50 (2) of 
the Bengal Tenancy Act, 1885, in favour of a 
tenant that if he held the tenure at a fixed rent 
for 20 years, he held it from the time of the Per- 
manent Settlement. 

Appeal from a judgment and decree of 
the Calcutta High Court, co.'ifirmiug that 
of the lower Court. 

Messrs \PeGruytheY, K, C., and Dube, 
for the Appellants. 

JUDGMENT. 

Lord Buckmaster.— Their Lordships see 
no reason for the further consideration 
of this case. The whole question for 
determination is whether or no there Las 
been proved in the suits which have enaed 
in these appeals anything which vill 
rebut the presumption estsblishea by 
section 50* sub-section (2), of the Bengal 
Tenancy Act, 1885. That presumpticii 
is stated to follow from these conditicns, 
that, — 

“If it is proved in any suit or oil er jro- 
ceedir.g unaer this Actthateill er atejrie 
holaer or raiyat and his preaecessors- 
in-interest have held at i rent cr laie cf 
rent which has not been changed curing 
the twenty years immediately bef )re the 
institution of the suit or proceeding, it si all 
be presumed, until the contrary is shewn, 
that they have hela attlat rent or rate 
of rent from the time of the Permanent 
Settlement.*' 

The presumption upon which the appel- 
lant reliea is to be found in the form of 
the kabuhyat under which the respondent 
held their title. This has been the sub- 
ject of consideration by the High Court 
and by many Judges in the various suits. 
The real question, upon the face of that 
kabuhyat, is whether it shows that 
there has been a new tenancy then created 
or whether it^ is executed in reliance 
upon a pre-existing tenure. 

Their Lordships have considered the 
document carefully, end they see no 
reason whatever to differ from the views 
expressed in the Courts tl rough which 
this case has proceeded that the kabur 
liyat undoubtedly proceeds upon the be sis 
that there were pre-existing rights, and 
consequently it cannot be reliea upon 
for thf purpose of lowing that there has 
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been a change in the rent since the date 
of the Permanent Settlement. 

Por this reason their I^ordships will 
humbly advise His Majesty that these 
appeals should be dismissed. As the res- 
pondents have not appeared, there will 
be no order as to co sis. 

W. c. A. Appeals dismissed. 

Solicitors for the Appellants — Messrs. 
Watkins and Hunte> \ 


CALCUTTA HIGH COURT. 

Appear erom ArpEhhAXE Decree 
N o. 2430 OF 1920. 

July 13. 1922. 

Preseyht : — Justice Sir Asutosli Mookerjee, 
KT., ana Mr. Justice Chotzner. 
ANNAdA CHARAN SIL and another 
— Dependants — Appei,eants 
versus 

HARGOBINDA SII, and others— 

Ph AINTIPPS — R es PON D E NT S . 

Evidence Act {/ of 1872), s, <^2— Evidence 
varying ^ amount of consideration in scde’-deed-— 
Aamissibility — Pleading, evidence, pnding — Govern^ 
ing principle — Parties to be kept to their pleadings 
— Fraud. 

Evidence to vary the amount of consideration 
in a registered sale-deed is inadmissible, though 
want or failure or difference in kind of the con- 
sideration may be proved, [p. 558, col. 2.] 

Eshenchunder Singh v. Shamachurn Bhutto » 
II M. I. A. 7; 6 W. R. P. C. 57; 2 Ind. Jur. (n. s.) 
87; 2 Sar P. C. J . 209; 20 E. R. 3, followed. 

Mylapore lyasawmy Vyapoory Mudaliar vi 
Yeo Ray, 14 I. A. 168; 14 C. 8oij ii Ind. Jur. 
397i 5 Sar. P. C. J. 50; 7 Ind. Dec. (n. s.) 531 
(P. C.), Malaraju Lakshmi Venkayyamma Row 
V. Venkatadri Appa Row, 59 Ind. Cas. 767; 33 
C. E. J. 171; 25 C. W. N. 654; 19 A. E. J. 97; 40 
M. E. J. 144; 13 E. W. 256; (1921) M. W. N. 
77; 29 M. E. T. 164; 23 Bom. E. R. 713 (P. C.) 
and Nabadwipendra Mookerjee v. Madhu Sudan 
Mandal, 16 Ind. Cas. 741; 18 C. W. N. 473, referred 
to. 

The allegations in a plaint, the evidence and 
the finding should correspond in legal intent, 
and parties ought not to be permitted to depart 
from their deeds and to establish a case not set 
up in their plead ngs. [p. 559, col, i.] 

Rees v. John Young, 66 Ind. Cas. 7451 34 C. 
E. J. 178; 25 C. W. N. 519, referred to. 

A party caun;>t come into Court with fraud 
on his Ups and ask for relief : as to such the Courts 
ol are not opeUi (p. 059, eol. z* 


Appeal against a decree of the District 
Judge, Chittagong, dated ti,e 8th Septem- 
ber 1920, reversing that of the Mtmsif, 
Chittagong, dated the 29tii November 
1919. 

Babus Dwarkanath ChakarbuUy, Chandra 
Sekhar Sen atid Promatha Nath Bando- 
padhya, for the Appellants. 

Babus Sar at Chandra Roy Chawdhury ana 
NripefJra Chandra Das, for the Respond- 
ents. 

JUDGMENT. — This is an appeal by the 
defendants in a suit to enforce a mortgage 
executed by them on the 22na December 
1916 in favour of the plaintiffs to secure a 
loan of Rs. 800. The plaintiffs alleged 
that nothing l aa been paid on the nurt- 
gage ana according to the terms thereof 
they claimed Rs. 1,071. The defendants 
pleaded that the debt haa bee satisfied 
and the claim was unfounaed. The Court 
of first instance dismissed the suit. 
Upon appeal the District Juage reversed 
that aecision ana oecreed the claim in full 
with interest from the aateof suit to the 
aate of judgment. In their plamt the plaint- 
iffs allege that the mortgage-bond was part 
of a transaction which took place between 
the parties on the 22nd December 1916. 
The plaintiffs and the defendants were 
partners in a paddy business at Ak} ab. 
The defenaa ts, it is alleged, fixed the 
price of the share ot the plaintiff in the 
business at Rs. 3,000 and purchased that 
share for the sum. The defendants paid 
Rs. i,5oo in cash, Rs. 400 by a boat aud for 
the balance of Rs. i,ioo executed two bonds 
for Rs. 300 ana Rs. 800 respectively. 
According to the plaintiffs, the b(.nd for 
Rs. 300 has been satisfied ; but nothing has 
beer> paia on the bond for Rs. 800. The 
defendants allegea that the sale haa been 
effect ea not for Rs. 3,000 but for Rs. 2,000 
that Rs. fioohaa been paia in cash and that 
for the balance two bonas haa been exe- 
cuted for Rs. 300 and Rs. 800 respectively. 
They further pleaaed that both the bonds 
haa been satisfied. The conveyance, when 
produced, showed that the consideratim 
for the sale was Rs. 2,000 as allegea by 
the defendants and^ not Rs. 3,000 as alleg- 
ed by the plaintiffs. This placeo the 
plaiatiffs in a sltuitioi of consiaerable 
emb^arassment and they adced for leave to 
amend the plaint, This ap(>licdtioii Ws 
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refused. I'here was, coiisequently, an ob~ 
viaits variance between the pleadings 
ani the proof. If in these circumstances 
the plaintiifs proceeded with their case on 
the basis mentioned in their jdaint, they 
Would contravene a well-known rule of law 
repeatedly affirmed by the Judicial Com- 
initte by lyjrd Westbury in Eshenchunder 
Singh V. Shamachurn Bhutto (i), by Sir 
B irnes Peacock in Mylapore lyasawmy 
Vyapoory M udaliar v. Yeo Ray {2) and by 
Sir Lawrence Jenkins in Malar a ju Lakshmt 
Venkayyamma Row v. Venkatadn. Appa 
Rotvi'^). This principle is well-established, 
namely, that the determinati in a case 
should be foundeJ up. n a case ei.her to 
be found in the pleadings or involved 
in and consistent with the case thereby 
made ; ant it has been applictl recently 
in this Court in the case of Nahadwipendra 
Mookerjee v. Madhu Sudan Mandal 
Rees v. John Young (5), Gopal Krishna 
Sil V. Abdul Samad Chaudhuri (6) and 
Satis Chandra 'Ghosh v. Kalidasi Dasi 
('/). No doubt, as explainel by Viscount 
Haldane in Umar Abdul Rahiman 
V. Gustadji Muncherji Cooper fg), and 
by Lord Dunedin iix Motahhoy Mulla v. 
Mulji Haridas (g), the rule should not be 
applied iji an abstract way regardless of the 
circumstances ot the case.^ But, when the 
plaintiffs had failed to obtain an amendment 
of the plaint s:- as to brirg tiieir case into 
ha mony with the statement in the con- 
veyance the oily c nurse open to them 


(1) II M. I. A. 7; 6 W. R. P. C. 57; 2 Ind. Jur. 
(N. S.) 87; 2 Sar. P. C. J. 209; 20 B. R. 3- 

(2) 14 I. A. 168; 14 C. 801; II Ind. Jur. 397; 
5 Sar. P. C. J. 50; 7 Dec. (N. s.) 531 (P. C.). 

(3) 59 Ind. Cas. 767; 33 C. L. J. 171; 25 C. W. 
N. 654; 19 A. I/. J. 97; 40 m:. b. j. 144; 13 b. W. 
256; (1921) M. W. N. 77; 29 M. L. T. 164; 23 Bom. 

L. R. 713 (P. C.). 

(4) 16 Ind. Cas. 741; 18 C. W. N. 473. 

(5) 66 Ind. Cas. 745; 34 C. L. J. 178; 25 C. Wj 
N. 519. 

(6) 66 Ind. Cas. 640; 34 C. L. J. 319. 

{7) 68 Ind. Cas. 577; 34 C. L. J. 529; 26 C. W. 
N. 177: (1922) A. I. R. (C.) 203. 

(8) 34 Ind. Cas. 268; 20 C, W. N. 297; 3 B. 
W. 308; {1916) I M. W. N. 137; 30 M. B. J. 444 
,P. C.). 

(9) 29 Ind. Cas. 223; 42 I. A. 103; 17 M. B. 
T . 402; 28 M. B. J. 589; 13 A. B. J. 529; 19 C. 
W. 2N. 7I3J 21 C. B. J. 507; 17 Bom. B. R. 
460; 2 Li w. 5241 (1915) W. N. 5221 39 B. 


was to make an attempt to adduce evid^ce 
in contradiction to the statement in the 
conveyance, namely, to show by oral evi- 
dence that, although the conveyance recited 
the consideration as Rs. 2,000, theactual con- 
sideration was Rs. 3,000. This they c.id, 
notwithstanding the protest of the defend- 
ants. Consequently, two questions arise, 
namely, first whether it was permissible to 
the plaintiffs, in view of the provisions of 
sect! )n 92 of the Eviae.ice Act, to contradict 
the terms < f the conveyance; and, secondly, 
whether it was competent; ti) them to 
prove that they had committed a fraud 
upon the revenues of the country. 

As regards the first point it has been 
pointed out by the Madras High Court 
in Adityam lyr v. Ramakrishna Iyer 
fio), that while want or failure or difference 
in kind of the consideration may be proved 
evidence to vary the amount of consiaera- 
tion in a registered sale-deed is inad- 
missible. This position is not inconsist- 
ent with the decisions of the Judicial 
Committee in Achal Ram v. Kazim 
Husain Khan (ii) and Hanif-un-nisa v. 
Faizunnisa (12) which affirmed the pro- 
position that it was open to the parties 
to prove by oral evidence that the 
actual consideration was different from what 
was mentioned hi the aeed, or that there 
was no consiueratim for the d.eeo. Tuis 
view was approved by this Court in the 
case of Gopal Singh v. Laloo Lull ^13) . Tnere 
can be little doubt that the view taker by 
the ^lidras High Court in Adityam Iyer v. 
Ramakrishna Iyer ^10) is well-founded 
on principle. To take an illsutration, 
suppose a mortgage-bond, had been exe- 
cuted for Rs. 1,000. Would it be com- 
petent to the morigagee who instituted 
a suit to enforce the security for Rs. 1,000 
to prove by oral evidence that the real 
consideration was not Rs. 1,000 as stated 


(10) 21 Ind. Cas. 458; 38 M. 514; (1913) M. 

N. 847; 14 M. B. T. 382; 25 M. B. J. 602. 

(11) 32 I. A. 113: 27 A. 271: 9 C. W. N. 4771 
15 M. B. J. 197; 8 Sar. P. C. J. 772; 8 O. C. 155 
(P. C.). 

(12) II Ind. Cas. 398; 33 A. 340; 15 C. W. N, 
521; 8 A. B. J. 373; 13 C. B. J. 510; 13 Bom. B. 
R. 391; 10 M. B. T. 2r (1911) 2 M. W. N. 370J 
21 M. B. J. ii 26:38‘BA.85 (P. C.). 

(13) 2 lad. Cas. 9531 10 C, L* J. 27# 
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In the bond but Rs. 5,000. If such a course 
were permissible, the protecticn intended 
by the I^egislature to be afforded by the 
adoption of the rule embodied in seel ion 
92 of the Eviaeoce Act would be completely 
nullified . 

As regards the second point, there can 
be no doubt that if the plaintffsare per- 
mitted to prove tbeir allegation 
that the conveyance was not for Rs. 2,000 
but for Rs. 3,000 they will Imve to establish 
that they have committed a fraud upon the 
revenues of the country . If tL e conveyance 
had been for Rs. 3,000 the stamp duty pay- 
able would have been Rs. 30. Tiieir allega- 
tion is that, although the emsideration 
was Rs. 3,000 it was deliberately stated 
to be Rs. 2,000 because they were unable 
to procure a stamp-paper of the proper 
value. This story l^as been disbelieved 
by both the Courts below. In such cir- 
cumstances, if they are now permitted to 
contradict the statement in the conveyances, 
they Would only bo permitted to allege that 
they have violated the law. Under these 
circumstances, the principle applies, that 
a party cannot come into Ihe Court with 
fraud 00 his lips and ask for a relief ; as to 
such the Courts of Justice are not opei- ; see 
the observations of Sanderson, C. J., in 
Gregory v. Hawoth (14) where a similar 
attempt Wis made. In the some case 
it Was pointed out that the parties should 
not be permitted to depart from the deeds 
an I to establish a case which is contrary 
to^ their pleadings. This cannot be allowed 
without a gross violation of the rule which 
requires that the allegations ot the com- 
plaint , the eviuence ana the findings should 
correspond in legal intent. Tne averment, 
the proof ana the finliug should harmonise 
and ]oroceed upon^ the same theory, each 
pointing with logical distinctness to the 
same result. A recovery, if had, must be 
secundum aVegata and must be grounded 
upon facts which are averred ia the com- 
plaint and not upon those which are 
denied. 

We are consequently of opinioa that 
the case has not been approached from the 
right point of view by the District Judge. 
The rights of the parties must be determin- 
ea on the assumption that the statements 

(14) 35 Califomia 6 aa at 657* 


in the conveyance are true. The resu 
is that this appeal is allowed, the riecree 
of the District Judge set aside at d the 
case remitteu to himfor re-coi'sideration. 
Tne costs of this appeal will abide theres ilt. 
M. D. /. Appeal allowed. 

w. c. A. ^ 


MAaPOR JUDICIAL COMMISSIONER’S 
COURT. 

Second Civir, Appead No. 61 of 1922. 

August 15, 1923. 

Present: — Mr. Kotwal, A. J. C. 

GUMAN SINGH- Peaintiff 
— Appedeant 
versus 

UMRAO SINGH— defendant 
— Respondent. 

Easement rights — Trees standing in adjoining 
jlelds — Loss by shade — Suit for damages, whether 
lies — Enjoyment of natural rights — Limits. 

A sviit does not lie for compensation for 
damages caused to crops in a field by the shade of 
trees standing in an adjoining field falling in it. 

The use and enjoyment of land in respect of 
rights of light, sun's heat and air is restricted 
by the claim of similar rights in respect of ad- 
joining lands by their owners. 

Bryant v. Lefever, (1879) 4 C. P. D. 172; 48 E. J. 
C. P. 380; 40 E. T. 579; 27 W. R. 592, cited. 

Appeal against a decree of the Distiicfe 
Judge, Chhindwara, in Civil Appeal No. 
92 of 1921, dated the 3rd November 
1920. 

Mr. A. C. Roy, for the Appellant. 

Mr. r. Gupta, for the Respondent. 

JUDGMENT.— The plaintifi, who is the 
appellant here, sued for compensatioji 
for damage caused to his crops by the shade 
of five trees standing in the defendant's 
field falling in his held. The Trial Court 
dismissed the suit and an appeal from its 
decis^'on has also failed. 

In tie plaint the plaintiff has stated 
that a'l the five tiees stood on the defend- 
ant's land but later alleged^ that two of 
them stood on the plaintiff's portion of 
Ihe mend beti^een the two fields. The 
plaintiff complains that the Court wa.s 
wrong in not giving bim an oppitumty 
of examining the Patwari ^ho had been 
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Summoned to prove this fact. The Pat- 
wan was once summoned but was absent 
and a second summons was ordered to be 
issued. The plaint.ff, however, paid the 
process-fee late and tie summons was not 
returned at the next hearing; and as no 
other witnesses remaix*ed to be examined no 
further service was ordered and the case 
was closed. It is said that the Court, when 
it found that the Patwari was absent after 
service, should have ordered a warrant 
of arrest to be i.ssued against him. No 
warrant would ordinarily be issued against 
a public servant who was cited as a witness 
and remained absent and knowing this 
the plaintiff appears to have accepted the 
older for a fresh summoiivs. He did liot 
ask for the issue of a warrant and it is ver^’ 
probable that he would not have liked 
one to be issued . In any case, in his grounds 
of appeal to tne lower Appellate Coart 
the plaintiff did not urge that tl e Pat- 
wari should be examined. All that he 
desired was a reference to a remark in a 
map prepared by the Patwari wlich, as 
the lower Appellate Court observes, has 
no evidentiary value. Tl e finding of the 
lower Appellate Court that all the five 
trees stand on the defendant’s laud must, 
therefore, be accepted. 

In this Court the plaintiff relies on a 
custom as to his right to claim damages 
on account of the shade caused by the 
trees. But no custom was alleged or has 
been proved. 

Unless and until it can be said that 
every owner of a field has the rigi t to 
have the sun*s rays fall on it from every 
possible direction the plaintiff cannot 
succeed. Thae cannot be such a right, 
for if ft were allowed the use and enjoyment 
of the adjoining fields by their owners 
would be very largely restricted. The 
use and enjoyment of the vay land in res- 
pect of which such a right is claimed 
might be restricted by the claim of a simJar 
right in respect of adjoining lands by their 
ownas. In this connection the follow- 
ing passage from the judgment of Bram- 
well, h. J., in Bryant v. L^ever (i) may 
be cited with advantage : — 

** Wfiat tl en is the right of land and 


its owner or occupier ? It is to have all 
natural incidents and advantages as nature 
wuuld produce them. There is a right to all 
the light and heat that would come, to all 
the rain that world fall, to all the wind 
that would blow — a right that the rain, 
which would pass over the land, should not 
be stopped a.,d made to fall on it , a right 
that the heat from the sun si ould not be 
stopped and le-flected on it ; a right that 
the wind should not be checked, but should 
be able to escape freely ; and, if it w^ere 
possible that these rights were inteifered 
with by one having no right, no doubt an 
action would lie. But tl ese natural 
rights are subject to the rights of adjoin- 
ing owneis, who, for the benefit of the com- 
munity, have and must have, rights iu 
relation to the use and enjoyment of their 
property that qualify and interfere with those 
of thei^* neiglborrs, rights to use their prop- 
erty in the various ways in which property 
is commonly arid lawfully used. A hedge, 
a wall, a fruit tree, would each affect Ihe 
land next to which itwaspla ted or built. 
They would keq> off some light, some 
air, some heat, some rain, when coming 
from one direction, and prevent the escape 
of ail, of beat, of wind, of rain, when 
coming from the other : but nobody 
could doubt that in such case no action 
would lie’*. 

It mast be held tht no suit lor compen- 
sation for damages caused to the crops 
ii, a field by the shade of trees standing 
in an adjoinijig field falling in it lies. The 
appeal fails and is dismissed with costs. 

G. R. D. & w. c. A, Appeal dismissed. 
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BOMBAY HIGH COURT. 

Second Civie Appeae No. 77; of 1921. 

August 22, 1922. 

Present : — Justice Sir Dallubhai Shah, K't., 
and Mr. Justice Crump. 

RAOJI THAKARAM FATED NIHAR- 
KAR AND OTHERS—^DEFENDANTS 

Appeeeants 

versus 

HBMRAJ SADARAM MARWABI— 
Peaintiff — Respondent. 

Minor~-“ Alienation by guardian — Test for 
determining whether alienation binds minor — Alienee, 
duty of. 

The test for determining whether an aliena- 
tion by the guardian of a minor is binding on 
the minor is, whether the alienation was for neces- 
sity or for the benefit of the minor. It is for 
the alienee to establish that he made all proper 
and necessary inquiries, and that he had acted 
in good faith in advancing monies to the natural 
guardian of the minor. 

Hufwomanpersaud Panday v. Musammat Babooee 
Munraj Koonweree, 6 M. I. A. 393 at pp. 423, 424; 
18 W. R. 8in; Sevestre 253M{ 2 Suth. P. C. J. 29; 
I Sar. P. C. J. 552; 19 E. R. 147 (P. C.), followed. 

Secoud appeal against the aecision oi 
the District Judge, Nasik, in Appeal No. 2 
of 1921. 

Mr. D. R. Patwardhan, for the Appellants. 

Mr. .4. G. Desai, for the Respondent. 

INTERLOCUTORY JUDOMENT.—The 

plaintiff in this case sued to recover poss- 
ession of certain Survey Numt ers on the 
strength of a sale-deed passed in his favour 
by Daxman and his wife Jai who purported 
to act on behalf of Bhavdya, the minor 
son of Jai, by her first husband. Tt ap- 
pears that the property originally belonged 
to Daxman but before his marriage with 
Jai he conveyed the property to the minor 
Bhavaya in 1905. After the sale deed 
in favour of the plaintiff, Bhavdya apparent- 
ly mortgaged the property in suit to the 
defendants in 1916 ani sola the same 
to them in 1918. Bhavdya's whereabouts 
at the date of the Suit were nol definitely 
known. Tne suit w.is filed on the i8th 
December 1919 anl the question between 
the parties was really as to the merits of 
their re:>vective titles. 

The Trial Court disallowed the plaintiff’s 
claim on the ground that the sale-aeed 
la favour of the plaintiff was not provea, 

Tne plaintiff appealed to the Distiict 
Court, and that Court uirected further evi- 
dence to be taken on the ist June 1921. 
After the further evidence was received 
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the learned Juoge came to the conclusion 
that the sale-deed was proven. But the 
question as to whether the sale -need was 
binding upon the minor Bhavdya does 
not appear to have been considered in the 
Trial Court, nor in the lower Appellate 
Court. It appears that in the Trial Court 
on the 9th September 1920 the defendants 
made an application requesting the 
Court to raise an issue as to whether the 
conveyance in fsvour of the plaintiff was 
for the benefit of the minor Bhavdya. 
They wanted to raise the question as to 
whether the sale -deed was really for the 
benefit of the minor but the Trial Court 
rejected the application and did not raise 
the issue on the ground that it was incon- 
sistent with the defendant’s contention. 

In the lower Appellate Court it appears 
that the objection was taken in a different 
form. It was urged that the minor had 
repuliatei the sale-deed. With reference 
to that point the learned Judge observed 
that the objection had been taken on that 
ground in the lower Court but it was belated 
and was disallowed. The point as to the 
repudiation of the sale deed by the 
minor was dealt with by the learned Judge 
and decided against the defendants. 

It seems to us, however, that both the 
lower Courts have missed the real point 
at issue in connection witJi this sale-deed. 
It was a sale of the property belonging 
to a minor by two persons haxman and 
Jai. Daxinan had no right whatever to 
deal \\illi the property of the minor. It is 
nol suggested that he was his legal guardian. 
Jai was Jiis mother and she might be able 
to deal with the property as the natural 
guaruian of her minor son f or his 
benefit. But the test with regard to 
t] e binding nature of such an alienation 
upon the minor has been laid down 
in Hunoomanpersuad Panday v. Musam- 
mat Babooee Munraj Koonweree (i). It 
must be shown before the plaintiff can 
succeed that th.e power was exercised 
rightly for necessity or for ti.e benefit 
of the infant. It would be open to the 
plaintiff to establish, as pointed out in 
tnat case, that he haa maae all proper 
and necessary inquiries ana that 1 e iiad 

(I) 6 M. I. A. 393 at pp. 423, 424; iS W. 
R. 81 «; Sevettre 253M; 2 Suth. P. C. J. 29; i Sati 
FrC. J. 5521 X 9 K.R. 147 (F.C.). 



56® INDIAN 

KANSHX RAM V. JAIMAI, SINGH. 

actea in good faith in advancing the moneys 
to the natural guardian of the minor. 

^It has been suggested before us that 
Jaiwas not in the position of natural 
guardian at all after her re- marriage and 
that, therefore, ^ie would not have even 
the limited power which the natural guaraian 
of a Hindu infant would have, to deal 
with the property of the infant. We must, 
however, disallow this contention having 
regard to the fact that alie was the natural 
mother of the minor who lived with her 
at the time; under the circumstancp she 
was the natural guardian of the ininor. 

Before we can dispose of this app^l, 
it is necessary to have a distinct finding 
on the question as to whether this sale- 
deed has been shown to be binding ui^on 
the minor Bhavciya. We accordingly send 
down the following issue to the lower 
Appellate Cour ti- 
ls the sale-deed of 1912 binding upon 
Bhavdya ? 

Parties to be at liberty to adduce 
further evidence on tliis point. Finding 
to be certified in three months, 
w. c. A. Iss^e sent down. 


LAHORE HIGH COURT. 

SjBtcoND Civil. Appeai. No. 220 of 1920. 

March 19, 1923. 

Present :~Mx. Justice Martineau anci 
Mr. Justice Zafar Ali. 

KANSHI RAM— P1.AINTIFF— Appew^ant 
versus 

JAIMAL SINGH— Defendant- 
respondent. 

Transfer of Property Act {IV 0/18S2), 55 (2) 

— Sale—^GuonrarUee of UUe — Caveat euiptor, appli- 
cability of — Pleading — Cause of action arising 
during pendency of suit — Procedure. 

Though the Transfer of Property Act does 
not extend to the Punjab, the fundamental prin- 
ciples laid down therein have generally been 
adopted by the Courts of the Province as afford- 
ing proper rules of decision, [p. 563, col. i.] 

The rule of cmeat emptor has become obsolete 
by reason of the provision contained in section 
55 (2) of the Transfer of Property Act, and where 
the consideration for a sale fails, the vendor is 
bound to return the purchase-money to the pur- 
chaser, even where there is no covenant in the 
deed of sale guaranteeing his title. There is always 


CASES- tif 23 


an implied covenant of title under section 55 (2) 
of the Transfer of Property Act, [p. 563, cols, i & 2 j 
Vellayappa Rowthen v. Bava Rowthen, 29 lud. 
Cas. 747, Subbaraya Reddiar v. Rajagopala Rcd- 
diar, 23 Ind. Cas. 570; 38 M. 887; 15 M. T. T. 240; 
(1914) M. W. N.'376, Chidambaram Pillai v, 
Sivathasamy 'Thevar, 15 M. h. J. 3^6, Shaligrani 
Sadasheo Pande v. Narain, 45 Ind. Cas. 669. 
Lachhman Das v. Jowahir Singh, 70 Ind. Cas. 
250; 44 P. L. R. 1922, Bhattu Rani v. Ganga 
Prasad Cope, 47 Ind, Cas. 37; 3 P. L. J. 358, 
VatakkaChathilingathTavazhi v. Ramaswami Patter, 
27 Ind Cas. 889; 2 T, W. 155 Rajagopalanv Tiru- 
pananthal Tambiran, 17 M. L. J. 149, relied on. 

Where a suit is found to have been premature 
at the time when it was filed but a valid cause 
of action arises during the time it is pending, 
and the plaintiff is otherwise entitled to suc- 
ceed, the Court should pass a decree in his favour 
and not compel him to institute another suit 
for the purpose, [p 50?, col. 2.] 

Sita Ram v. Ram Chandra, Ind. Cas. 863; 
26P. R. 1918; 51 P W. R. 1918; IT.) P. ly, R. 
1918, Ghulam Fatima v. Rahman, 50 Ind. Cas. 
270* 127 P. R. 1919, followed, 

>Secon appeal from r decree of lli'e 
District Judge, Ambala, datea the 20th 
February 1920, modifying th.at of the 
Senior SuboreJnate Judge, Ambala, dated 
the 22 nd November 3919. 

Mr. Dev Raj Sawhney, lor the Appellant. 

Mr. M. Ohedullah, for the Respondent. 

JUDGMENT.— This was a suit by the 
purchaser of agricultural land to recover 
from the seller the purchase-money by 
way of damages as the latters* title to the 
land was declared to be defective. The 
land originally belong ec to one Dewa Singh, 
who giftee it to Jaimal Singh, ci^enc.ant, 
and the latter sold it to plaintiff. The 
reversioners of Dewa Singh sued for and 
obtained a declaration that the gift and 
subsequent sale of the land shall both 
be inoperative as against them after the 
aeath of the aonor. The purchaser then 
brought the present suit while he was still 
in possession of the lane, and the donor 
was alive, ana, therefore, the seller's de- 
fence was that the suit was premature 
anc was also barred by the rule of caveat 
employ, and he further pleacied that the 
vendee was precluded by the terms of 
the sale irom claiming a refund of the 
price paid by him. The First Court found 
in favour of the defendant on both these 
points and dismissed the suit. On appeal 
the learned District Jtiage came to the 
conclusion that the suit was not prema- 
ture, but confirmed the first Court's decree 
on the grouna that there was no coveoftlit 



5^ 


Vol. 75] 


INDIAN CASES. 


KANSHI ram V, JAIMAI, Simfl. 

by the defend ant -vend or to refund any 
of the purchase- money. 

The plaintiff comes to this Court in 
second appeal, ani ii is urged on his be- 
half (i) that the rule of caveat emptor 
became nugatory by virtue o^ section 55 
(2) ol tjie Tra’isfer of i’roperty Act; (2) that 
the siH|; was not premature; ana (3) 
that even if H was at the lime of its 
institution it is not so now, as the donor 
iias ciied an] Iiis reversioners have taken 
possession of the Ian]. 

As statea in the Courts below and re- 
peated before us, the ruleof taveat emptor 
was appliea by the Chief Court in cases 
reported as Hira Nand v. Mahia (i) and 
Kashmir a Singh v. Hanwanta (2). But 
Counsel for tiie plaintiff-appellant points 
out that the judgment in the tormer case 
was given long before the enactment of 
theTratsfei of P./p(rt\ Act dI 1882, that 
section 55 (2) of tliat Act was not referred 
to in the case of 1893, and that tl.e prin- 
ciple of section 55 (2) was accepted and 
applied in Jai Kishen Das v. Arva Priti 
Nidhi Sabha (3). 

Though the Transfer of Property Act 
does not extend to this Province, tho fnnua- 
mental principles laid down therein have 
generally been adopted by this Court as 
affording proper rules of decision. Tl.e 
rule of caveat emptor has now become obso- 
lete anf we are, tlierefore, of opinion 
that consideration for the sale having 
failed the defendant is bound to return 
the price to the plaintiff though there was 
no covenant in the deed of sale guaranty e- 
ing his title. As held by several High 
Courts in the cases cited by the Counsel 
for the appdlant, (which are noted on the 
margin*) there is an implied guarantee 


(1) 90 P. R. 1876. 

(2) 62 P. R, 1893. 

(3) 58 Ind. Cas. 757; i JU. 380; «o P. W. R. 
1920. 


* V&Uayappa Rowthen v, B(wa Rowihen, 29 Ind. 
Cas- 747. Subb<*raya Reddiaf v. Rajagopala Rgddiar, 
2 3 Xud, Cas. 570; 38 M. 887; 15 M. L. T. 240 
{1914) M. W. N. 376, Chidambaram Pillai v? 
Swath^my Thever, 13 M. I,. J. 396. ShtUigram 
omameo Pande v. Narmn^ 45 ind Cas. 669 
Lachhmtm Das v. Jowah 4 r Singh, j 6 Ind. Caa! 

44 P. I,. R. 1922, Bhaiiu Ram v. Ganga 
Pfdsad Gape, 47 ind. Cas. 371 3 P. h, T. 358, 
^^ffhha Chaihilingaih Tmaski Rammswami 
Pam. 27 Ci^ 88a 2 14. W, ifs, R»^ag^alan 
Vt Tii^unmfhal Tmnbkm, 1 7 M; Ii. 1/149,' 


of title because, according to clause {2] 
of section 55, “the seller shall be deemed 
to contract with the buyer that the inter 
which the seller professes to transfer 
to the buyer subsists a nd that he has power 
to transfer the same.“ Counsel for Ihe 
aefendant-respondent argued that clause 
(2) of section 55 was not applicable because 
there was a contract to tie contrary in 
the deed itselt. That contract was, that 
‘'the heirs ana reversioners of the seller 
would have no objection to the sale and 
that if any of them should claim the land 
he would have to pay all the price and 
costs and damages to the vendee and then 
take the land sold from him.'’ This cove- 
nant cannot be said to be in any way 
contrary to clause (2) of section 55, and, 
therefore, was not sufficient to avoid that 
clause. 

The purchaser liacl no knowledge of the 
defect in title and, therefore, he is not 
cebatred from claiming a refund of the 
money. 

Ti e plea tliat the suit was premature 
is technically correct, but it will serve 
no useful purpose to compel the plaintiff 
to start the case de novo. In 
Sita Ram ^ v. Ram Chandra (4) It 
was held in a suit for money, where 
the money became payable to the plaintiff 
alter the institution of the suit, that the 
Court should pass a decree and not com- 
pel the plaintiff to institute another suit 
for the purpose. This ruling was followed 
in Ghulam Fatima v. Rahman (5). 

We accept the appeal and, reversing 
the judgments ana aecrees of the Courts 
below, decree the plaintiff’s suit with 
costs throughout. 

z. K. Appeal accepted. 

(4) 44 Ind, Cas. 8631 26 P. R. 1918J 51 
w. R. igi 8 ; P- b. R. rgtS. 

(5) 50 Ind. Cas. 270; 127 P. R. 1919. 
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SUMXI^Rl BAl V, SUBHADRA BAl. 
NAOPUB JUDICIAL COMMISSIONER’S 
COURT. 

Misceli<aneous Appear Ko. 24 of 1922. 
July 26, 1923. 

Present' — -Mr. Baker, Offg. J. C., and 
Mr. Halifax, A. J. C. 

SUMITRI BAl— N on- Applicant 
— Appeeeant 
versus 

Musammat SUBHADRA BAl— A pplicant 
— Respondent. 

Guardians and Wards Act { V I T I of iSgo). s . 
19 (b) — Guardianship — Mother, position of — Unfit- 
^less of mother not proved— ^ Application by other 
relatives, whether can be considered. 

The principle uuderlyin.t^ clause (6) of section 
19 of the Guardians and Wards Act applies to 
a mother as well as to a father though with less 
force, and it must he shown that a mother is unfit 
to be the guardian of the person and property 
of her minor child before the relative fitness of 
other relatives can be considered, [p 565,00!. i.] 

Appeal aga^ist a ) order of the Additional 
District Judge, Bilaspur, dated the 31st 
August 1922 in Civil Miscellaneous Case 
No. 47 of 1921. 

Mr. P. C. DuU, for the Appellant. 

Mr. J. C. Ghose, for the Respondent. 

JUDGMENT. — The proceedings for the 
appointment of the guardian for the prop- 
erty of a minor originated in an applica- 
tion made by tberespoiident Subbadra Bai. 
She also has appealed against the final 
order in the case, and her appeal (Mis- 
cellaneous Appeal No- 41 of 1922) will 
also be governed by this judgment. The 
following table* shows the relationship be- 
tween most of the parties with whom we 
have to deal. The figures in brackets under 
each name except in the case of Kedarnath 
give the ages in 1921 of the persons men- 
tioned 

We are concerned also with one Har 
pra^ad aged about 50, who is a 
second cousin to Kedatnath, and with 
Kap’l S'ngh, tl e youn^ Milguzzr of Akal- 
a village quite close to Prasada, who 
was Kedarnath's Mukhtiyar and is still the 
Mnkhtiyxr of his widow Sjmitri. He does 
not belong to either of the famdies men- 
tioned in tie table above and may not be 
of the same caste, though we have been 
uiable to a>:erta^i his caste from tie 
record of the proceedings in the lower 
Court It is alleged by Sibhaira Bai 
that there is reason to believe that im* 
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moral relations subsist between Kapil Singh 
and Sumitii Bai, bi^t the only sup- 
port for the allegation appears to lie in 
the facts that t^y are both young and that 
such relations between a young and wealthy 
widow and her Mukhtiyar aie by no means 
uncommon. 

(2) The original application by Subhadra 
Bai was for the appointment of herself 
as the gaurdian of both the person and 
the property of her grandson Siddbnatb. 
There is no mention of his younger brotiicr 
Ripudamanin the application as he was 
born after it was made. The learned Judge 
of the lower Court has refused to remove 
Sim ta Ba' from tbe guardianship of the 
person of her sou Siddhnath, and this 
part of his order has been accepted by 
Sjbhadra Ba'u This fa:t and her failure to 
apply for the removal of Sumitri Bai from 
the guardianship of the person of Siddh- 
natb's younger sister, throw some doubt 
0 1 he? allegations of imnDrality ajainst 
har daigbfcec-indaw. and bee owa nijtive? 
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in asking to be made the guardian of Siddh- 
nath*s property. 

(3). The order of the learned Additional 
District Judge, against which both Bu- 
bhadra Bai and Snmitri Bai have 
appealed, is far from satisfactory. He 
has stated a finding, for which no leal 
basis seems to exist, that both of them are 
incapable of managing the property, of 
which the annual income is between four 
and seven thousand rupees, and of pre- 
serving the honour of this respectable 
family which consists of one infant owner 
or two; a daughter yet to be married and 
three widows to be maintained.'* For this 
reason, on the 5th of August 1922, he ap- 
pointed the Collector a guardian, but can- 
celled the order on the same day oii realising 
that he had not consulted the Collector. 
Then, oii the 31st of August 1922, he 
again appointed the Collector as guardian 
without having consulted him in the inter- 
val except to the extent of having asked him 
to report the annual income of the 
property. When notice of the two 
appeals was served on the Collector be 
wrote to ask for a copy of the lower 
Court's oidei, and on receipt of it he wrote 
again to say that he did not accept the 
appointment. That is a sufficient com- 
mentary on tie order, 

(4). The case then requires examina- 
tion from tbe beginning, but before any 
necessity can arise for a consideration 
of tbe relati\e fitness of Suthadra Bai 
and Sumitii Bai and her brother Madair 
Gopal, it has to be shown that SrUjlri 
Bai is unfit for tbe position cf guardian 
of the property as well as the persons cf 
her own children, which sle would otherwise 
occupy as a matter of coi ise. The prin- 
ciple underlyirg clause (b) of stet’on 19 
of the Guarciam and Wards Act applies 
to a motiier as well as to a father, ttough 
with less force. Ko evidence has teen 
given, and in this Court there was uo sug- 
gestion made, that eilker party desired to 
give any* For a decision cf the case we 
have, therefore, nothirg but theallegat ons 
of Bubhadra Bai and Sumitri and cidinaiily 
no allegation niade by tie former could 
be accepted as true unless it had teen 
admitted ly tbe latter. But it has to be 
jtmtmbeud that this is net a matlu of 


the rights of rival claimants to the pos- 
session and management of certain pro- 
perty, though that is the light in which 
cases of this nature are frequently regarded 
by the Courts and almost invariably by 
the rival claimants themselves. The Court 
has to find out for itself what is for the 
interest of the minor and what is against 
that interest, and must itself call foi evi- 
dence on any matter on which it is doubt- 
ful and thinks that eviderxe is available. 

(5) . In this light, therefore, we proceed 
to examine the cllegations in regard to 
the unfitness of Sumitri Bai to be the 
guardian of the property left by her late 
husband Kedarnath. As 1 as already been 
pointed out, the allegation of her unfitness 
is based mainly on what is more a sug- 
gestion tl an an allegation of her immoral 
relations and close association with Kapil 
Singh and cf the probability of mismanage- 
ment and misappropriation by him, not 
by her. It is discounted to some extent 
by tbe acquie.^cence of Subhadra in the 
continued residence of Siddhnatb and his 
sister witl their mother ; if she is concei nt il 
with the interests cf Siddhrath in any way, 
it is only with his material interests as an 
owner of property. 

(6) . In the original application the only 
allegations made against Sumitri Bai are 
that " she spends most of her time with 
this young man" Kapil Birgh and “her 
relations with h"'m are suspicious " and 
ip any case unbefittirg a lady in her posi- 
tion, and she "is said to have gi^en away 
alller ornaments worth about Bs. 4,cco 
to Kapil Singh." The rest of tie appli- 
cat f'n is taken up with vague suggestions 
of wlat an undesirable person Kapil Sirgh 
is and of what, in the applicant's opinion, 
he is likely to dc. Tlathe is in debt and 
that be was once cem milted to the Cent 
of Session on a cl aige of murder "in 
connection with > erne female " (but appa- 
rently acquitted, though mention of this 
is carefully omiltea) and that seme un- 
specified persons also had suspiciens against 
him in connection with another murder, 
are matters which can hardly be called 
relevant in the present case. 

(7) We have, however, two statements 
cf facts which m^’ght be relevsrt. There 
is the assertion of the probability of a person 
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SO deeply in debt as he is said to be trying 
to fill his own pockets at the expense of 
the minor, and the statement that ''in 
fact this process has already commenced," 
and the statement of fact already mentioned 
that Sumitri Bai “ is said " to have given 
him all hei ornaments, and that "he is 
taking away dan, etc., " The manner in 
which these statements aie made suggests 
tiat there is little truth in them and that 
no object would be served by calling for evi- 
dence on them. This i mpr essi on i s confirm- 
ed by the second very ’/oluminous written 
statement put in by Subbadra Bai, in 
which she has certainly said everything 
that could possibly be said about the 
relations between Sumitri Bai and Kapil 
Singh and the charaote: of the latter. 

(8) It has not been made out, nor is there 
any* prospect if we were to call for further 
evidence of its being made out that Kapil 
Singh possesses any undue influence over 
Sumitii Bai in the management of her late 
husband's property, or that, if he has 
any such influence, there is any danger 
of his using it to the detriment of that 
eatate. Taking this view of the case we have 
to decide on the fitness of Sabhadia Bai 
01 Haiprasad, whom she now puts forward 
instead of herself, to be appointed guardian 
of the property, bat it may be added tl: at 
both of them are very evidently unfit. 
The oidei of the lower Court is set aside 
and in its place an order will issue appoint- 
ing Sumitri Bai to be the guardian of the 
propel ty as well as tie pel sons of all her 
min 01 children. The costs incuried by 
hei in both Courts will be paid by Subbadra 
Bai. The Pleader's fee in this Court wall 
be Rs. 50. 

o, R.D. Order set asid^.. 


MADRAS HIGH CODRT. 

Appkai, ac,ainst Appkt.i.atk Order No. 

114 Eo 192J . 

July 26, IQ2J. 

Present : — Mr Justice vSpencer am 
Mr. Justice Deva('oss. 

AMBI alins v^UBRAMANIAM PATT\R 
* Peti r I 'n rc ; - -D ef enl>a NT 
No. T- Appeal LANT 
versifs 

PUTHIA KOVIPAKATH VIATHAN 

v^^RIDHVT, srvuSD VALIA THAMBU 
R ATTI — DE " R ' r-Ho leer— Respondent. 

Civil Procedure Code (JeJ V of igo 8 ), s. 34 (2), 
O.XXl, r. 2, O. A'A'V 7 F; r. 8 ~ Notice of 
payment, applicahtliiy to mortgage iwts — -Position 
oj kanomtlar without notice — Failure to award 
interest — Presumption that interest refused. 

Order XXI, r. i, clause ^2) of the Civil Procedure 
Code which requires notice to l3e given to the 
decree-holder of any payment made into Court 
under a decree is inapplicable to a redemption 
decree where the decree-holder has to make the 
payment. Order XXXIV, r, 8, governing redemp- 
tion suits, does not require any notice to be given 
to a defendant after the decree has been passed 
before the plaintiff obtains possession, and a 
kanomdar who does not receive notice is not also 
prejudiced by such failure since he is not entitled 
to have delivery stayed pending a re-valnation 
of improvements [p. 5O7, col i.] 

Sankaran N amhudnpad v Sankaran Nair, 
66 Ind. Ca.s, 129, 44 M, 960; (T921) M. W. N. 

470, D922) A. 1 . R. M.) 347, referred to. 

Under section 34 (2) of the Civil Procedure Code 
where a decree is silent with respect to interest 
the Court should be deemed to have refused such 
interest, [p. 567, col. 2.] 

Appeal against an order of the Court 
of the Subordinate Judge, vSouth Mala- 
bar at Palghat, in A. S. No. 152 of 
1920, preferred against an order of the 
Court of the District Munsif, Alatur; 
in E. A. No. 696 of 1920, in O. S. 
No. 431 of 1916. 

Mr. C. V. Anantha Krishna Ayyatr, for 
the Appellant. 

Mr. K, P. Ramakrishna Ayyar, for the 
Respondent. 

JUDGMENT. — The respondent in this 
case obtained a decree for ‘redemption bi a 
kanom after the expiry of the kanom period. 
There was an appeal and the Appellate 
Court modifiea the District Munsif's decree 
on certain points. It confirmed it a s regards 
the main right of the plaintiff to redeem 
the suit property. In this second appeal 
two points h vebeen presse'‘h First, It is 
argued that hdore the decree-heldee 
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obtained possession, notice otiglit to have 
been given to the first defendant, and that 
the failure to give him notice prejudiced 
this defendant in respect of his right to 
remove the improvements made by him, 
if it a’pearea to him advantageou^s 
that he should ao so, and it respect of his 
right to demand increased compensatiou 
for the period during which he had been 
in possession after the passing of the decree. 
The second print argued is that the decrees 
which have been executed have been mis- 
construed as regards the interest awarded 
by the First Court on costs. In support 
of the first point Mr. Ananta Krishna 
Ay3^ar has rcferrdus to O. XXI, r. i, clause 
(2), of the Code of Civil Procedure which 
requires that notice should be given of any 
pa3"ment made into Court under e aecree. 
This Order and rule evidently refer to 
a money decree. The rule says that notice 
of such payment should be given to the 
decree-holder. In a reaemptir»n decree it 
is the aecree-holc'ier who makes the pay- 
ment ahd the defenr ant whr is t(> receive 
it. This rule is evidently not applicable 
to cases of mortgage-decrees, which are 
governed by O. XXXTV. Order XXXR^ 
r. 8, which governs decrees in redemption 
suits, does not specifically require any 
notice to be uiven tn a defendant after the 
decree has been passeo before Ihe plaintiff 
obtains possession. Moreover, the kanom- 
dar was not prejudiced by the want of 
notice seeing that he was not entitled, to 
have delivery stayed pending a revaluation 
of improvements. This has been estab- 
lish ea by Sankaran Nambudripad v. San- 
karan Nair (i). As regards interest on 
costs, the First Court in its judgment 
awaraea to the defenaants their costs 
witl interest at the usual rate. This was 
taken to be 6 per cent, when the decree was 
drawn up. The plaintiff and the first de- 
fendant appealed and the Appellate Court 
directed the plaintiff to pay the first defend- 
ant Rs. 203-8-0 as costs instead of 
Rs. 343-8-0 and the first defendant to pay the 
plaintiff Rs. 146-8-0 as costs, and directed 
that in other respects the decree of the 
tower Court j should be confirmed. As 


Cas. 129; 44 M. 960; 

a. a, R. (%) 347, 


(»92ii ) Id. W. 


t’.e lower Appellate Court reduced the 
amount : f costs to be pa id to the first defen** 
cant and increasea the amount due to the 
plaintiff, it is reasonable to suppose that 
the Appellate Court consider ea it unreces* 
sary tc award interest m costs, altough 
it aid v.it expressly say s’j. If it had 
thought it necessary to award interest 
tr the first defendant, it might have also 
awarded interest to the plaintiff on hiS costs. 
While leaving the order awaraing interest 
on the costs of the defendant untouched 
in the judgment, the lower Appellate Court 
simply directed that the decree of the 
District Munsif should be modified in 
accordance with tlie findings recorded. The 
words. “The decree of the lower Court is 
in other respects confirmed*’ appear in the 
decree only. The difficulty that has arisen 
in the preset case is orly as t:> the hiler- 
pretaticn cf the Appellate Court's decree. 
Under section 34 {2) of the Code of Civil 
Procedure where a decree is silent with 
respec. t > inter esi , the C mrt si all be deem- 
ed t . have refused such interest. The 
lower Court, therefore, appears to be right 
in holcing that tl e result of the Appellale 
Onirt's decree was tc abrogate the order 
of the First Court as regaras interest on 
costs, and, therefore, lhe amount paid 
int(' Court ximst be treated as the 
c rrect amount, ard the appellant is 
11 . 4 entitled to have it^ increased or to 
have tl e prcjperty re-aeliverea to him. 

Ti.e 'ec. lid . ppenl fails a no is dismissed 
with C(»sts. 

V. N. V. 

Appeal dismissed , 


CALCUTTA HUH COURT. 

Appeae from Original Decree No. 139 
OF 1916. 

Decembei t8, 1917. . 

Present : — Justce S^i N. R. Chatterjea, 
Kt., ai d Mr. Just ce Walmvsley. 
RUP CHAInD GHOSK- Plaintiff-— 
Appeeeant 
versus 

SrimaU KHIRODAMAYI DASI and 
OTHERS— Defendants— Respondents. 

M [Y 1 1 of 1870), Si 7, (I, # 
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(c )— fov declaration of plaintiffs* right and 
consequential relief — Valuation of the relief sought 
--’Court^fee payable. 

Plaintiff piircha?ed certain property inlieriied 
by defendant untler a Will, ana brought the pre- 
sent suit for a declaration of his right; for the 
administration of the estate of the testator, if 
any portion remained unadministered, and for 
the appointment of a Receiverj and valued the 
relief sought at Rs. 1,500 in respect of each 
claim. The question was as to the amount 
of Court “fee payable on the plaints 

Held, that the suit was one for a declaratory 
decree where consequential relief is prayed, 
and that, an ad valorem Court -fee was payable 
under section 7, clause (iv) of the Court-Fees Act. 
according to the amount at which the relief 
sought was valued in the plaint, [p. 569, col. i.] 

Appeal against a decree of the Subordi- 
nate Judge, Second Court, 24-Pergannas, 
dated the 26th and 29th April 1916. 

Messrs. Langford James, Arahtnda Roy, 
and Babii SaUsh Chandra Mukherji, for 
the Appellant. 

Babu Ram Charon Mitra, for the Re- 
spondents. 

JUDGMENT. 

Chattorjeaf J. — The only point for con- 
sideration in this appeal relates to the ques- 
tion of Co art-1 ee payable on the plaint in 
tie suit out of which this apeal arises. 

The prayers in the jdaint are as 
foil ows : — 

(ka) That tie Court may 1 e pleased to 
declare that the plaintiff's purchase 
of the paternal right inherited by defend- 
ant No. 2 in the properties described in 
schedule and (kha) below is valid 
and binding on the defendants under the 
circumstances stated above. 

{Kha) That the Court may be pleased 
to declare alter a true construction of the 
Will of the deceased Puran Chandra Mai ata, 
that the estate left by him was lully ad- 
ministered at the time the Probate was taken 
and il at the executrixes to his estate were 
not competent to retain possession of his 
estate as executrixes and that the said 
Probate is now oidy an inoperative instru- 
ment. 

(Ga) That the Court may be pleased to 
declare, that the defendants by their con- 
duct arid acts and deeds are estopped 
from clmming any sort of title against 
the plaintiff to the properties mentioned 
below which have been purchased by the 
plaintiff. 


That if il the judgment of the Court 
any portion of the said estate is yet un’^ 
administered, it may be ordered that 
the same may be administered ,by the 
Court, that arrangements may be made 
for keeping the plaintiff's purclased right 
therein unaffected, and that a Receiver 
may be appoiiited by the Court for that 
purpose. 

(Una) That a decree may be passed against 
the defendants for all tie costs of the 
present suit. 

(Cha) That the Court may be pleased to 
grant any other relief to the plaintiff, 
to which le may be found entitled in the 
judgment of the Court ". 

The first prayer is for declaration of 
plaintiff's right, but in the fourth prayer 
the plaintiff pram's for administration of 
the estate (if in the judgment of the Court 
any portion of it is yet unadministered) 
and for the appointment of a Receiver. 
The suit is, therefore, one for a declaratory 
decree wlere consequential releif is prayed 
and the Court below is right in holding 
that it is such a suit. The learned Sub- 
ordinate Judge, however, fixed the value 
of the properties purchased by the plaintiff 
at Rs. 30,000 and held that the plaintiff 
must pay advelorem Covrt-fee on that sum, 
viz,, Rs, 975 m nus Rs. 30 already paid by 
him. 

But the market value of the property 
camiothe taken to be the value of the 
relief sought as the plaintiff does not seek 
possession of the property. Tie plaintiff* 
says that he is in possession, and there 
is nothing in the plaint to show that he is 
suing for possession. That being so. 
the case does not come under section 7 
clause V. A suit for a declaratory decree 
where consequential relief is played falls 
under section 7, clause iv (c) ot the Court- 
Btees Act. Clause iv provides that in suits 
to obtain a declaratory decree or order 
where consequential relief is prayed 01 in 
a suit for accounts the amount of fee shall 
be co^uted, *V^cccrding to the amount 
ttt which the relief is valued in the plan t or 
Memorandum of Appeal "and that in all such 
suits the plaintiff shall state the amount 
at which he values the relief sought". The 
valuation of the relief sought in cases 
coming under section 7 , clause Wj therefore, 
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rests with the plaintiff and not the Court. 
The plaintiff valued the claim in the present 
case as follows : — Rs. 1,500 for declaration 
Rs. 1,500 for construction, and Rs. 1,500 
for aduMni strati on. The learned Counsel 
for the appellant contended that ii ad va- 
lorem Court-fee is to be at all, it shot" Id 
be paid only on the amount at wlich the 
relief sought for in the fourth prayer 
of the plaint for administration) was 
valued as a suit for account under 
section 7, clause iv (/), and that the first 
three prayers aie merely for declaration 
and, therefore, a Court-fee of ten rupees 
only is payable. It is unnecessary to co i- 
sider whether Ihe 2nd and 3rd prayers 
ate merely for declaration as contended 
tor the plaintiff, or involve consequential 
reliefs, though in form for mere declaration 
as contended by the learned Senior Govern- 
ment Pleader (who was asked to appear in 
this ^ase) because a Court-fee of ten rupees 
is payable (under Schedule II, clause 17) 
on a plaint in a suit to obtain a declaratory 
decree oidy where no consequential relief 
is prayed. In the present case consequenii 1 
relief having beer* paid in the 4th prayer 
Schedule II, clause 17, cannot apply, aird 
ad valorem Couit-feeis payable as laid down 
in section 7, clause iv. In the cases cited 
before u s, the only relief which was valued 
was that relating to administration. In 
the present case the plaintiff himself, as 
stated above, valued the suit at Rs. 1,500 
for administration, Rs. 1,500 for con- 
struction and Rs. 1,500 for declaration, 
and paid Court-fee of Rs. 30 at Rs. lo 
for “ each claim". The fee, however, 
under clause iv, must be computed 
according to the amount at which 
the relief sought is \alaed in the 
plaint. That being so, the plaiirtiff must 
pay ad valorem Court-fee on "each claim" 
of "Rs. 1,500. The Court-fee payable is 
Rs. 300 out of whicf only Rs. 30 has been 
paid. Tie plaintiff must, therefore, pay the 
balance viz., Rs. 270 on the plaint. He 
must also pay a similar sum on the Memo- 
randum of Appeal. 

We accordingly direct that on the plaintiff 
paying the balance of the Couit-fee, namely, 
Rs. 270 on the plaint and Rs. 270 on the 
Memorandum of Appeal on or before the 
15th January 1918, lie order of the Court 
b^ow xejeQting the plaint 9tnd the deexee 


passed upon the said order, will be set 
aside and the case will be remanded to the 
Court below to be tried accoiding to law. 

We make no order as to costs of this 
appeal. 

Wahusley, J. — I agree. 

w. c, A. Order accordingly. 


BOMBAY high COURT. 

First Civir, Appeal No. 119 of 1921. 
November 29, 1922. 

Present : — Sir Nut man Macleod, Kt., 

Chie' Justice, and Mr. Justice Crump. 
SHANKAR GANPAT hUTJE and another 
—Appellants 
versus 

DAMODAR BHUKAND AS- Respond- 
ent. 

Will — Administration — Appointment of Pan- 
chas — Panchas, powers of. 

Where by a Will certain persons are appointed 
Panchas, of whom one was to supervise the 
work of administration, and the Panchas were 
given power to appoint other Panchas, the power 
of appointment can only be exerdscd by the 
whole body of Panchas. An appointment, there- 
fore, by one of the Panchas of a successor to him- 
self by his Will is invalid. 

Appeal r.g a inst the decision of the Joint 
Judge, Poona, in Miscellaneous Applica- 
tion No. 34 of 1920. 

Mr. H. C. Coyajee {mth him Mt. A. G, 
Desa{), fox the Appellants. 

Messrs. G. S. Rao and B, G. Rao, fof 
the Respondent. 

JUDGMENT. — The petitioners applied 
for I^etters of Administration de honis non 
with a copy of the Will annexed of one 
Bandoba Vithoba who died on the iith 
March 1896. The petition was opposed by 
Damodhar Bhukandas, the son of one of 
the persons appointed Pci nchas by the Will. 
The Will directed six persons to be Panchas 
of whom one was to supervise the work 
of administration. The Panchas were 
given power to appoint other Panchas i 
That power coulc only be exerciseo by 
the whole body of Pamhas and when 
Bhukanaas asserted his right to ap- 
point hk ion to succtfd hm by bis Will 
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he was attempting to do what was not 
authorised by the terms of the WiU of 
Baudoba. Evidently the testator had 
neve* intended tlmt Panch as should have 
the power to appoint other Panchaa by 
Will because it was intended by the testator 
that they should exercise that power as 
a body. That would exclude any power 
to appoint by Will. It follows then that 
Damoahar Bhukandas has no inherent 
right to be considered as executor of the 
Will. At the most he would be a person 
who might apply for betters of Adminis- 
tration de bonis non. Whether the peti- 
tioners are proper persons to be appointed 
administrators has not been decided by 
the Court below. Therefore, we allow the 
appeal and the case must go back to the 
lower Court for the decision of the question 
whether the petitioners or any other per- 
son should be appointed adminsitrators 
de bonis non with the Will annexea. 

The petition of Damodhar Bhukan- 
das for Probate which was granted by 
the lower Court has no foundation in law. 
The petition ought to have been ci.isrnissed . 
First Appeal No. 122 of 1921 will be 
allowed and the petition dismissed . 

Costs in both appeals to be costs in the 
cause. 

w. c» A. Peliiion dismissed. 


PATNA HIGH COUBT. 

Appkat, from Appellate Decreiv 
No. 1404 OF 1921. 

. August 9, 1923. 

Present: — Mr. Justice Kiilwanl v^al ay. 

DHANI vSINGH and others— 

D EFEND ANTS — APPELLANTS 
versus 

Sri CHANDRA CHOOR DEO and others 
-Plaintiffs— Respondents. 

Res judicata — Two suits against same defend^ 
mds for recovery of rent for different holdings — 
Decree in one at consolidated rental for all lands — 
JMsmissal of other suit — Appeal, whether competent 
— Plaintiff accepting decree, whether can challenge 
decision against ihem. 

Two smts were instituted against the same 
defendants for recovery of arrears of rent for 
different holdings at different rentals. The 
suits were heard together; the issues framed were 
common to both suitSi and they were disposed 
of by one judgment, in which the Trial Court 
lomdiliatihe diefe«ds«tti W liiO}€ngr. 


and not two holdings, and that the lands covered 
by the two suits formed one holding at one con- 
solidated rent, for which a decree was passed in 
favour of the plaintiff in one suit only condi- 
tional ou his paying additional 'CouTt-fees. 
Plaintiff paid the deficit Court fees and agreed 
to take a decree for the amount the rentals for 
the lands coveied by both suits; a final decree was 
accordingly drawn up for this amount the decree 
in the other suit was one of dismissal of suit. The 
plaintiff preferred an appeal again' t the latter 
decree, bnt preferred no appeal against the foimcr 
decree; the Appellate Court reversed the decree 
dismissing the suit, and decreed that suit also. 
The defendants preferred a second appeal to 
the High Court . 

Held^ (1) that the decree in the first suit 
having become final operated as res judicata and 
it was not open to the plaintiffs to raise the 
same question again in appeal in the other 
suit; fp. 571, col. ?.J 

(2) that the plaintiff having accepted the decree 
of the Munsif and having agreed to take a decree 
for an amount as representing the consolidated 
rent for the lands covered by both the suits it 
was no longer open to him to challenge the 
correctness of the decree, [p, 572, col. i.] 

Zaharia v. Dehiai 7 Ind. Cas. I56; 33 A. 511 
yAjL. J. 86 1 and Midnapore Zemindary Com 
pany Limited v. Nitya Kali Dasi, 24 Ind. Cas 
243, followed. 

Marianinissa Bibi v. Joynab Bibee, 33 C. 
non 4 C. E- J. 149; to C W. N. 934, dissented 
from. 

Appeal from a decision of the Subordi- 
nate Judge, MougJiyr, edited tlie 2otJi 
May 1921, reversing tbdt of the Mun- 
sil*, Beg usarai, dated the 26th July 1920. 

Messrs Ram Prasad and D, C, Varma 
for the Appellants. 

JUDGMENT. — Tliis is an appeal by the 
clefenoanls against tl:e oecree of the vSnb- 
ordi'nite Juoge of Mongbyr reversing the 
aecree of the Mimsii of Beguserai and 
decreeng the plaintiff's suit with costs. 

Four suits were hearu together and clis- 
posea of by the Munsif by one judgment. 
The suits were for recovery of arrears 
of r ent f or cert a i 11 h olai ng s a lleg ea t o ha ve 
been held by the defendants in tluse suits. 
Out of those four suits, Suits Nos. 1452 
and 1453 of 1919 were against th.e same 
defendants, except that in suit No. 1452 
one Dwarka Singh was added, as delendant, 
but he was not maue a patty in Suit Noa 
1453. Tlie plaintiff's allegation was that 
the defendants inth^se two Suits Nos. 1452 
ana 1454 hela two different holaings at 
different rentals. They alleged that the 
defendants in Suit No. 1452 had a holding 
of 16 bighas 17 kathas 3 dhurs at a rent a 1 
of Rb, with wses eiaa they . clatoed 
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arrears of rent for the year 1918 and ttree- 
quarters of the year 1919. In SuH No. 
1453 the allegation was that the defendants 
had a holding of 19 highas 8 kathas 19 
dhurs at a rental of Rs. 24-7-0 and 
the suit was for recovery of arrears of 
rent for the same period . The defence 
in these two suits was that the lands in 
both the suits formed one holding ancf that 
the entire holding consisted of 32 highas ixnA 
odd at a rental of Rs. d 0-0-9 besides cesses. 
Tiie defend'd nts further alleged that they 
were occupancy tenants of the lands in suit 
and that their rent could not be enhanced 
in contravention of the provisions of sec- 
tion 29 of the Bengal Tenancy Act.^ The 
learned Munsif held that the holding in 
the possession of the defendants in these 
two suits was one holding at one rental 
of Rs. 40-0-9 as alleged hy tlie defendants. 
He further hela that the oefenoants were 
occupancy raiyats that their rents could 
not be enhanced in contravention of sec- 
tion 29 of the Bengal Tenancy ^ Act. He 
accordingly ordered that the plaintiffs will 
get a decree at the admitted jama of 
Rs. 40-0-9 in one suit only, if the plaintiffs 
paid ad''itional Court-fee, while the other 
suit will stand dismissed. As Suit No. 
1452 was brought first, he decreed that suit 
and he dismissed Suit No, 1453 *. ^he 
or(»er made by him runs thus: “Suit No. 
1452 be decreed, in full with costs and 
interest at 3 per cent, per annum at a jama 
of Rs. 40-0-9, besides cesses, at one half- 
anua per rupee, if th.e plaintiffs pay the 
deficit Court -fee within three days hence, 
otherwise only for the amount claimed 
with costs and interest at 3 per cen1. per 
annum and that Suit No. 1453 be disndssed 
with costs “. It appears that the plaintiffs 
paid the deficit Court-fee in Suit No. 1452 
ana a final decree was drawn up by the 
Munsif in Suit No. 1452 as directed by 
him and the decree in Suit No. 1453 was 
a decree of dismissal of the suit. Against the 
decree in Suit No. 1453 of 1919 the plaintiffs 
preferred an appeal before the Subordinate 
Judge. No appeal was preferred by them 
in Suit No. 1452. The learned Subordi- 
nate Judge has reversed the decree of the 
Munsif in Suit No. 1453 has decreed 
the suit with costs as claimed by the plaint- 
iffs. Against this decree of the learned 
Subordiiiate Judge, passed la Suit No.. 1453, 
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of 1919, the defendants prefer this second 
appeal to this Court and the first point 
taken by their learned Vakil is flat no 
appeal having been filed against tlie decree 
in vSuit No. 1^52, that decree has become final 
an 1 operates rs res judtcaia to the hearing 
of the present appeal. In my opinion this 
contention is soinid. The suits were heard 
together. The issus framed in the suit 
were common. They were disposed of 
h}" one judgment. The result was that 
it was found by the Mu nstl’ that the defend- 
ants Lad only one holding and not two hola- 
ings and that the lands covered by the two 
siiits formed one holaing at one consoli- 
date! rent asallegel by the defendants. 
The decree in Suits No. 1452, which decided 
the very point which was ought t© 
be agitated before the^ learned Sub- 
orn inate Juoge in appeal in Sui1 No. 1453, 
having become final, it ^ was not open 
to the plaintiffs to raise the same 
question again in appeal in Suit No. 1453. 
Moreover,. the plaintiff having accepted 11 e 
decision of the Munsif in Suit No. 1452 
and paid the deficit Court-fee ana agreed 
to take a decree for the entire amount 
as allegeo by the defendant as represent- 
ing the rental for the lands covered by 
both the suits, he was precluded from 
raising the question in appeal before the 
.Subordinate Judge that he was entitled 
to additional rent for the land covered by 
Suit No. 1453 * That the princ'ple of res 
judicata applied to the bearing of the appeal 
before the learned Subordinate Judge is 
supported by authority. In the Bull Bench 
case of Zaharia v. Delia (i) two persons 
filed two separate suits for pre-emption 
in respecc of the same sale, each claiming 
a right of pre-emption preferential to 
that of the other. Each plaintiff was 
ma d e a party d ef enda nt t o ihe suit brougb t 
by the other. A judgment delivered 
in the suit of one of the plaintiffs and a 
copy thereof was placed on the record as 
the judgment in tlie suit ot the other 
plaintiff ; but separate decrees were prepared 
in each suit, one ot the suits being decreed 
and the other dismissed. The plaintiff, 
whose suit had been dismissed, preferred an 
appeal from the decree in his own suit but 
not from the decree in the other suit which 

(1) 7 ma- Ceg. 156; 33 A. 5 il 7 A* b- J. 86i, 



572 lUDIAN 

91VA8UBRAMANIA PIIyl^Al V. THBKtaUPPA 
decree bcame final before the appeal 
wasdeciaed. It was held that the doctrine 
of res judicata applied and the appeal was 
barred. lu the same Volume of the Allah- 
bad Series of the I,aw Reports at page 151 ♦ 
there is a aecision in the case of Dahhni 
Bin V. Sycd Ali Asghar (2) which follows 
the decision in the case of Zaharia v. Delia 
fi). The same view was taken by the 
Calcutta High Court in the ca se of Midnapore 
Zemtyidary Company Limited v. NUya Kali 
Dasi (3). A different view was taken by two 
learnea Judges of the Calcutta High Court 
in the case of Manamnissa Bibi v. Joynab 
Bibi (4) ; but Mr. Justice Rampini dissent- 
ed from the view taken by the other two 
Judges and the view taken by Mr. 
Justice Rampini was adopted in the Full 
Bench case of Zakaria v. Delia (i). Moreover, 
having regard to the fact that the plaintiff 
accepted the decree of the Mimsif in Suit 
No. 1452 ana agreea to lake a decree 
for a consolidated reni for the lands 
covered by both the suits, it is no longer 
open to him to cliallenge the correctness 
of the decree in Suit No. 1453 and to obh in 
a decree for rent for a portion of tl e same 
holding twice over. 

I am, therefore, clearly of opinion that 
the hearing of the appeal before the lej rneo 
Subordinate Judge was barred by res 
judicata. In this view of the case it is not 
necessary to discuss the other points raised 
by the learned Vakil for the apppellant. 

I would allow the appeal, set asic e the 
decreee of the learned Subordinate Ji.dge 
and restore the decree of the Munsif. 
The appellant will be entitled to his costs 
in the lower Appellate Court. There will 
be no order for costs in this Court as the 
respondents did not appear, 
js. s. D & W. C. A. Appeai allowed. 

(2) 7 Ind. Cas. 909; 33 A. 1511 7 A. L . J. 995. 

(3) 24 Ind. CaA. 243. 

(4) 33 C. noil 4 C. ly. j. I49; 10 e. W. N. 934. 


CA8BS; 


U933 


# Page of 33 A.— 


PaiyU. 

MADRAS HIGH COURT. 

Appear against Order No. 106 of 1920. 
Marcia 6, 1923. 

Justice Sir Francis Oldfiela, Kt., 
and Mr. Justice Venkatasubba Rao. 
SIVASUBRAMANIA pittai— 
respondent— Appew,ant 

versus 

THRETHIAPPA PIEEAI and others 
— Petitioners — Respondents. 

Provincial Insolvency Act {III of 1907), sa. 
24 (3). 28, 39 (4), i^6-~-Pfoof of debt after discharge 
of ifisolvBfit dfid dcclufCitioH of dividcfid^ udfitissi^ 
biliiy of — Debt enforceable at date of adjudication 
but subsequently barred whether can be proved — 
Insolvent, whether person aggrieved by order ad- 
mitting creditor to proof of debt— Appeal-^-Civil 
Procedure Code {Act V 0/1908), s. 48. appli- 
cability of , to proof of decree-debt in insolvency. 

An insolvent is a "person aggrieved" within 
the meaning of section 46 (2) of the Provincial 
Insolvency Act of 1907 by an order admitting 
a creditor to proof of his debt and is, therefore, 
entitled to appeal against it. [p 575, col. r ] 

^ Under sections 24 (3) and 39 (4) of the Provin- 
cial Insolvency Act of 1907, a creditor is not 
bound to tender proof of his debt before the dis- 
charge of the insolvent or before the declara- 
tion of the final dividend, but is entitled to tender 
proof of his debts at any time during the adminis- 
tration so long as there are assets to be distributed 
and no injustice is done to third parties, 
[p. 576. coJ. 1.3 

Ex parte Boddam, In re Taylor, (1860)45 F. R: 
763 at p. 765; 2 De G. F. & J. 625; 29 L. J. Bk. 20- 
Jur. {N. s.) 570; 2 L. T. 343; 8 W. R. 457; 129 R. 
224 In re McMurdo, Penfield v. McMurdo, 
PP' 706; 71 L. J. Ch. 6911 
Lakshmanan V. 

Muttia, II M. ij 4 Ind, Dec. (n. s.) i, followed. 

A debt not barred at the commencement of 
the Insolvency does not, in and for the purpose 
of the insolvency, become barred by lapse of time 
and, therefore, under section 28 (i) of the Provin- 
cial Insolvency Act, any debt of the insolvent 
subsisting on the date of adjudication is prov- 
able in insolvency even though on the date of 
presentation of proof the debt had become barred. 
577. t'ob I ] 

Ex parte Ross, (1827) 2 Gl., & J. 46 and 330, 
In re Benzon, Bower v. Chetwynd, (1914) 2 Ch. 

^58; 110 D. T. 926;2i Manson 
li f'' ^' 435 . In re McMurdo^ 

Penfield v. McMurdo, (1902) 2 Ch. 684 at 
PP. 699. 706, 71 D. J. Ch. 6911 86 D. T. 8141 
50 w. R. 644, Ex parte Lancaster Banking 
Corporation, In re Westby, (1878) 10 Ch. D. 776; 48 
D. J. Bk. 89; 39 T. 673; 27 W. R, 292, rel ed on. 
Subbofayan v. Natarajan, 70 Ind. Cas. 3061 
16 E. W. 68; (1922) M. W. N. 424 
^ M. E. J. 168; 31 M. E. T. 1401 (1922) A. I? R, 
(M.) 268, (P.B.) distinguished. ^ * 

/.-—When a decree-holder can 
decree-debt in insolvency no question 
of his right to execute the decree, within the meen- 
jBg of secticn 48 of the Civil Pioudure Cede, is 
t&mdi CP,fi 77 . « 0 l.l 4 
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Per Veihatasuhha Rao, J . — ^The object imder- 
I ying section 24 of the Provincial Insolvency Act 
is to enjoin upon creditors to tender proof as early 
as possible, a course tending to convenience in 
the administration of the insolvent's estate 
the provision does not enact a rule of limitation. 
CP» 578* col. 2.] 

Section 48 of the Civil I’rocedure Code deals 
only with the execution of a decree and has no 
applicability to the proof of a decree-debt in 
Insolvency proceedings. [p. 578, col. 2.] 

Appeal against an order of the District 
Court, Tinnevelly, in 1 . A. No. 488 ot 
1919, in T. P. No 6 of 1909, dated the 3rd 
of January 1920. 

Mr. S. T. Snmvasagopalachanar (with 
him Mr. T. Nalla Sivan Pillai and 
Messrs. Chidambaram rad Marlhaniam), for 
the Respon lenls : — -Xaere is a preliminary 
objection to the maintainability of the ap- 
peal. Although L n application lies under sec- 
tion 46 (2) against an oruer of the District 
Court unaer section 24 aamitting proof of 
a debt, tlie appellant is not a “ person 
aggrieved " within the meaning of section 
4b (2) because he is an insolvent who has 
no interest as to the persons among whom 
the money is distributed. This is specially 
so in the case where by the order of dis- 
charge the insolvent, subject to a personal 
allowance, has to place all his properties 
whatever present and future at the dis- 
posal of the Court. 

Further, the Official Receiver has not 
been a party to the proceedings here. 
The practice in this Court is not to hear 
the insolvency appeal without his being 
on record. The appeal is incompetent on 
this ground also. 

Mr. A. F. Krishnaswaniy Iyer, (with 
him Messrs. T. L. Venkataranui Ayyar 
and r. A. Ananta Ayyar), for the 
Appellant. — The insolvent is dearly en- 
titled to the surplus after distribution to 
creditors. This contingent interest 's 
sufficient to bring him "within the scope 
of the section and he is a "p^^son aggrieved’" 
by c wrong admission of a debt. 

All parties interested are before the Court. 
The Official Receiver’s presence is hence 
not essential. In any case, non-joinder 
though an irregularity is not fatal. 

On the merits. — The order allowing 

tenter of proof of debts is bad. 

^Firstly. The statutory limit of time 
unler secton 24 (3) for tendering proof 
jf a debt is any time before discharge, 


The discharge here on 20th September 
1918 is long before the date of proof. 

A discharge under section 24 (3) lead 
with section 44, clause 2 (c), may be con- 
ditional as well as absolute and nnoer 
section 45, clause (2), an order of discharge 
releases tl e insolvent from all debts en- 
tered in the scl eaule so that the case of 
debts not so entered is even stronger. The 
creditor is hence not entitled to tender 
proof at that stage. 

Seoondly. A creditor tendering proof 
must on the hate of tender be capable of 
enforcii'g his right or claim in the ordinary 
course. The decree obt? inea by th e respond - 
ent here was barrel on the date of proof 
both under Art. 1^2 of tie Limitation Act 
ana section 48 of the Civil Proceniire Code 
since more than 12 years l:ad elapsed, 
without any executi on applicat ion from the 
date of decree to cu te ot proof. The perioa 
of 12 years fixed under section 48 of tl e Civil 
Procedure Code can in no case be extended 
[see Subbarayan v. Naiarajan (1) as to 
wlat a period of limitation means]. The 
only circumstances when there can be 
suspense of a right to sue is set out in the 
order of reference of Oldfield, J., in Muihu 
Korahki Cheity v. Mahamad Madar Ammal 
(2). The cose in Rokhta Bi v. Official 
Assignee, Madras (3) makes it clear beyond 
doubt that limitation does contjiue 
to run even after debtor’s insolvency has 
intervened. So it has been held th.at sub- 
sequent annulment of adjudication does 
not attract the provisions of section 15 
of tie Limitation Act. 

See observations of Seshagiri J., 

in \Ramaswami Pillai v. Govindasami 
Naicker (4) explaining In re General Rolling 
Stock Company^ Joint Stock Discount 
Company* s Claim (5) which may be appa- 
rently against me. There is nothing in law 
to prevent a creditor from keeping the 
oebt alive against or suing the 

(1) 70 Ind. Cas. 396; 45 M. 785J 16 b. W. 
t)8; (1922) M. W. N. 424; 43 M. L. J. 168; 31 M. 
b. T. 140; (1922) A. I. R. (M.) 268 (F. B.). 

(2) 54 Ind. Cas. 661 43 M. 185; 38 M. b. J. 
ij 26 M. b. T. 459; II b. W. 487; (1920) 
M. W. N. 42. 

(3) 37 Ind. Cas. 505; (1916) 2 M. W. N. 2541 
4 L. W. 364.. 

(4) 49 I»d. Cas. 6251 42 M. 319J 36 M. b. Ti 
104J 25 M. b. T. 2471 {1919) M. W. N. 698. 

(5) (1872) 7 Ch. App. 6461 41 b. J. Chi 732i 

,7'bi T. 88if2o W; R. 7^ . ^ 
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insolvent. Indeed section i6 of the PrO' 
vfncial Insolvency Act does riot efiect 
an absolute stay of suits at all; only leave 
of Court has to be procurea. The general 
principle of law embodied in section g 
of the I/imitation Act that when once 
limitation has begun to run, subsequent 
disability of any sort does not stop it, has 
been clearly affirmed in re Benzon, 
Bower v. Chetwyn'd (6). The aecree-debt 
here being clearly lime-barren, on the date 
of tenner cannot be admitted to prooi. 

Mr. S. T. Srinivasagopalachanar On 
the first point, the discharge in this case 
is not with reference to an> particular 
enumerated debis; it is not absolute but 
is only conditional and until the conditions 
are fulfilled, there is no discharge at^ all 
within the meaning ol’ section 24 (3) since 
a conditional order of discharge js liaMo 
to bciing rescin led by Court tor non-fuh 
filment of conditions. [See English Banl^- 
ruptcy. Rules 238 ana In re Stmimers, Ex 
parte Official Receiver (7).] Again sec- 
tion 24 only provides that proof of aebts 
may be made at any time betore discharge. 
Tiiis does not impose a prohibition against 
tenaer after discharge ana unaer section 39 
until all properties of the insolvent are 
realised and final dividend is declared, 
there is no bar at all to proof of debt. The 
only disability for late proof after decla- 
ration of a diviaend is tha t the creditor cannot 
disturb dividends already ^ieclared and the 
well-established principle of limitation of 
right to proof is only not to disturb existing 
rights ana declared dividends. The Eng- 
lish Eaw is very dear and- well-settled. 

See In re McMurdo, Pen/ield v. Me 
Murdo (8), Ex parte Boddam, In re Taylor 
(9), Per it. J. Turner. 2 Halsbury*s Laws 
of England, S. 380, Note P., S. 394, Note 
D. Re Eentor Montague's Reports in 
Bankruptcy page 212. 

The oroer of discharge is tin's irrelevai t. 
The Act even permits such tn oider the 
next day after atijudication even before 
schedule is framca subject Olll^' to the 

,6) (1914) 2 Ch. 68; 83 h. J. Ch. 658; no b. T. 

926; 21 Manson 8; 58 S. J. 430; 30 T. h. R. 435; 

(7) (1907) 2 K. B. 166; 76 Iv. J. K. B. 707; 
96 h. X. 791; 14 Manson loij 23 T. h. R. 465. 

(8) (1902) 2 Ch. 684 at pp, 699, 706; 71 I/. 
J. Ch. 691* S6 h. T 814; 50 W. R. 644. 

(9) (i860) 45 E. R. 763 at p. 765; 2 De G, 
F. & J.625; 29 E. J. Bk. 20] 6 Jur. (n. s.) 570; 2 
If. T. 3431 8 W. R. 4S7i 129 E. Rj 824* 


fulfi ment of formalities, such as publication 
of the application for discharge. 

On llie second point, there is no bar of 
limitation at all for proof of debts. Section 
24 fs) does not enact a rule of limitation. 
The Provincial Insolvency Act is a self- 
contained Statute and reference to the Civil 
Procedure Code or the Eimitation Act is 
irrelevant. Neither Art. 182 of the Limita- 
tion Act nor section 48 of the Civil Procedure 
Code has any application to an insolvency 
proceeding. The English Law’ on the point 
is entire.y in my favour and definitely nega- 
tives any notion of a perioa of limitation 
for proof of debt (see Williams on Bank- 
ruptcy, 12th Edition, page 147; Sugaan on 
Bankriiptc}', T3th Edition, page 139 citing 
Ex parte Ross (lo), also see In re Crosley, 
Mans V. Burn (ii) ana Ex parte Lancaster 
Banking Corporation, In re Westby (12) 
observations of Bacon, C. J. 

This is not an application for execution 
at all and the case in Subharayan v. Natara^'an 
(i) cannot be against me. Muthu Korak- 
ki Chatty v. Mahamad Madar Ammal (2) 
proceeded on a construction of sections 3 
9, 14 of tie Limitation Act and no question 
of insolvency arose there. Rokhia Bt v. 
Official Assignee, Madras (3) a decision of 
Abdur Rahim and vSeshagiri Aiyer^ JJ., is a 
case on the special facts of that case and is 
no authority for any general or limited pro- 
position material to the present case. Tl.e 
case in In re General Rolling Stock Company^ 
Joint Stock Discount Coinpany*s Claim 
(5) states the general rule to be that after 
intervention of insolvency, no leave to sue 
should as a rule be granted, and even 
where such a leave is granted, the fru.ts of 
such decrees enure not only to the 
decree-holder plaintiff but for all creditors 
in general (see section 34 of the Act). 

In re Benzon, Bower v. Chetmoynd (6) is not a n 
insolvency case but arose in an adminis- 
tration suit and the generiil principle as to 
insolvency cases is also recognised at 
pages 75 and 76. 

Eurther, in t]^e present case 1 may con- 
tend tiiat no proof uf ^ ebt is necessary 
since the decree was included in the 
insol vent *s sch ed 11 1 e . 

(10) (1827) 2 Gl. & J. 46 and 330. ^ 

(11) (1887) 35 Ch. D. 266 at p. 270} 57 L. "ti 
298] 35 W. R. 790. 

(12) {1878) 10 Ch. 776; 48 Ii. J. Bk. 89} 39 L. 

673] 27 W. R, »92, 



871 


Vo4. 75] 

SIVASUBRAMANIA PIt,T/AT 


INDIAN CASES; 

D. 1‘HI^I^tHIAPPA 


Xbe judgttient of the lower Court is 
correct. 

JUDGMENT. 

Oldfield, J.— Til is insolvency originatevT 
in the arrest by first respondent of the 
insolvent, here appellant. On thebtter's 
adjudication, however, only two creditors, 
now represente 1 by other respondents, 
proved debts, the appellant refraining 
from proving his, until after a dividend 
of less than half an-anna had been distri- 
buted and about nine years had elapsed. 
Evidently what has led him now to tender 
proof of his debt under section 24 (3) of the 
Provincial Insolvency Act, III of 1907, 
is that on the 20th vSepleniber 1918 the 
lower Court granted the insolvent what 
is described as a conditional discharge 
the condition being that he should, subject 
to his right to an allow^ance of Rs. 25 per 
month for maintenance of Ijiiuself and 
his family, place at the disposal of the 
Court all property he might afterwards 
acquire. This discharge vas granted on the 
application of liie insolvent based on the 
expectation that in case of his discharge 
his mother would relinquish a life-estate 
to which he was entitled reversion, in bis 
favour, and the appellant ^ evidently 
thought it worth while to prove in oroer to 
obtain a share in these new assets. The 
lower Court held that he was entitled 
to do so, notwithstanding the two points 
urged before it and here that his claim 
was made after the order of discharge 
of 20th September 1918 ana that recovery 
of his debt would in proceedings other than 
insolvency be barred by limitation. 

A preliminary objection has been taken 
to this appeal by the insolvent on the ground 
that he is not a ‘'person aggrievea ” within 
the meaning of section 46 ( 2 ) of the Act, 
because he has no inter est in th e aistribution 
of assets, which have vested in the Offi- 
cial Receiver for his creditors, whoever 
they may be. But that is unsustainable 
for, under section 41, he wiH eventually be 
entitled to any surplus remaining,, after the 
creditors, who have proved, have been satis- 
fied and will be aeprived of such surplus if 
the proof of another creditor whose claim 
may diminish or exahaust it, is wrongly 
admitted. Another formal objection to the 
proceedings is that the Official Receiver 
ha# not, 80 far as appears, been a party 


to them at any stage. But, as all the cre^ 
ditors concerned have had notice of them 
we simply note this irregularity and 
proceed. 

First, as regards the order of 20th 
September 1918, it is, we may observe, 
defective, because it contains no definite pro- 
vision for or directions to the Official Re- 
ceiver regaraing tie manner, in which it is 
to be given effect ; ana it should probably 
have been framed with reference to section 
44 ^5), explicitly, as imposing a condition 
ana also suspending the discharge until 
that condition had been^ fulfilled by the 
execution of the anticipated release in 
favour of the Official Receiver or otherwise 
for the benefit of the creditors. But its 
terms have already been stated and its 
nuaning is clear. First, a point referred 
to by the lower Court, although in doubt- 
ful language, this order is consistent with 
the future declaration of a final dividend 
since it contemplates the realization of 
further assets for distribution in one and, 
it may be added, it is clear from the text 
of the order, by which the insignificant 
dividend already distributed was declared, 
that it was not final. Next, the order of 
20th September 1918 was not one of 
absolute discharge. For it was in terms 
conditional and expressly contemplated the 
continuance of the insolvent's disability 
to acquire property except for the benefit 
of his creditors and subject only to the 
reservation of a monthly income for himself 
and Lis family. Those terms are, as aheady 
statea, anomalous ana it is doub'dul 
what exact change in the insolvent's posi- 
tion they were intended to effect and whe- 
ther they were intended to do or did more 
than release him fromliabilityforhis schedul- 
ed debts, those debts being made payable 
only from the property, which he was ex- 
pected to acquire. Certainly, however, and 
this is the material point, there is nothing 
to indicate an intention on the part of the 
Court or other parties to the oraer to release 
such property from provable debts or to 
make any change in respect of them except 
as regarded the liability of the insolvent 
hims^. It is then impossible to accept 
the first argument for the insolvent 
(appellant), that this order constituted such 
a discharge, as is referred to in section 24 (3I 
a# fixing the etegt in the l!B8olTeiif^» atte ^ 
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^ which no more proofs, such as the respond- 
ents*, could be received. 

That argument is, moreover, open to ob- 
lection on tue further ground that the re- 
ference to discharge in that section does 
not fix that stage. No doubt the section 
is at first sight explicit — “ Any creditor 
may, at any time before the aischarge of 
the insolvent, tender proof of his debt.” 
But those words must be read in the light 
of section 39 (4) under which debts, if noti- 
fied, as was the respondents' in the pre- 
sent case, can be proved until a final divi- 
dend is declared and the fact that it will 
in many cases be harsh and useless to post- 
pone the grant of discharge until its decla- 
ration. For, although it may be impossible 
for the purpose of section 44 (3) (a) to ascer- 
tain the proportion between assets and 
liabilities at an early stage in the insolvency, 
it may be clear that tlie insufiiciency 
of the former has arisen from causes, for 
which the insolvent is not responsible; and 
there will then be no reason for postpon- 
ing his discharge, if he asks for it, as he can 
do under section 44 (1) at any lime after 
the order of adjudication. We have not, 
it is worth observing, been shown that this 
reference to the right to prove before dis- 
charge corresponds with anything in the 
Presidency Towns Insolvency Act or 
English Law ; and it is possible that 
it was worded with reference to tj^e des- 
cription of debts provable unuer the 
Act in section 28 fi) as including those, 
to which the debtor becomes subject before 
his dischage by rea son of obligations incurred 
before his adjudication. See section 46 
(3), Presidency Towns Insolvency Act 
III of 1909 and section 30 (4) and ^5), 
George V, C. 59. In any case the general 
law of insolvency contemplates proof 
of debts at any time, so long as there are 
assets to be distributed and no injustice 
is done to other parties. Ex parte Boddam, 
In re Taylor (9) and ^e McMurdo, Pen- 
pM v. Me Mur do (8). We accordingly bold, 

. as a fair construction and one which will 
reconcile the policy of the Act a no section 
39 (4) with section 24 (3), that the words 
we are concerned with in the latter are not 
restrictive, but, as Vaughan Williams, J., 
said in the second of those decisions of 
similar words “as soon as may be after 
the making of a receiving order " in the 


Bankruptcy Act of 1883, Schedule II, r. 
I, are merely directory and that “non-com- 
pliance with them does not in an> way 
deprive any cretiilor of his right or limit 
his right.” 

Tiiat contention failing, it is argued next 
that the respondents' oebt is not provable 
because it would be time-barrea in otter 
proceeai^s, or, more definitely, because the 
decree, in which it is merged, w^ould be 
unexecutable after the twelve years which 
have elapsed since its aate, iinaer section 
48, Civil Procedure Coae. That twelve 
years elapsed between the respondents’ dec- 
ree and the presentation cf h% proof is no 
doubt true. But we are still of opinion 
that his debt is provable under section 28 
(i) of the Act. The definition in th<.t sec 
tion of a provable debt contains no reference 
to the date at which the proof is presented 
or to any date except that of the aci judica- 
tion, when respondents' debt embodied 
in the decree which he had lately been,, exe 
cuting, was certainly recoverable, ana the 
view that the existence of the debt at the 
date of adjudication alone is material is 
in accordance with English Authority on 
the similar provision of the English Law. 
The matter is dealt with generally in 
Ex parte Ross (10), that decision, it may 
be observed, being unaffected by the facts 
that (i) the debts in question haa not, 
like responaents' debt, been merged 
in a decree and that they represented 
obligations which became enforceable only 
after the aate of the adjudication, but before 
that of the discharge, the Indian and Eng- 
lish definitions of provable debts alike 
including sucl liabilities. On the other 
side reliance has been placed on In re 
Benzon, Bower v. Chetwynd (6) ana no aoubt 
there reference was made to the principle 
that, if the Statute begins to run, it con- 
tinues, whatever happens, to ao so ; and that 
principle would be £.pplicable in the case 
before us, because the twelve years* period 
available to respondent for execution of 
his decree had opened before appellant’s 
petition was filed. But the principle was 
applied in the case then under disposal, 
only because that case was, wliat the case 
before us is not, one of an administration 
suit and not of insolvency. If the question 
had been of insolvency, Ex parte Ross (lo) 
would, as the earlier part of the jud^men^ 
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shows have been followed and it would have 
been hdd that a debt not baited at the 
commencement of the insolvency does not, 
in and for the purpose of the insolvency, 
become barred by lapse of time. Respond- 
ent has then relied on the decision in St^- 
barayan v. Natarayan (i) that section 48 
contains an unqualified prohibition of exe- 
cution of decrees over twelve years old. 
But the answer is that, when (as we hold) 
the responjent can prove for his decree- 
debt in tiie insolvency, no question of his 
right to execute is raised. In these cir- 
cumstances, we must, foUowing Ex parte 
Ross (10), hold that Ms debt is provable 
within the meaning of section 28 (ih 

The result is that the appeal fails and 
is dismissed with costs of legal represen- 
tatives of first respondent. 

Venkatasabba Rao, J.— I agree and 
would like to state my reasons for the 
conclusion at which we have arrived. 

It was first contended by Mr. K. V 
Krishnaswami Aiyar for tne insolvent- 
appellant that, unter section 24 (3) of the 
Provincial Insolvency Act, 1907, a creditor 
would be bound to tender proof of his debt 
before the discharge of the insolvent ana 
that, as in the present case, proof was sub- 
mittel after the insolvent's discharge the 
creditor's application should not have been 
eirtertained. Intheviewlam taking, it is 
Immaterial that the discharge in the pre- 
sent case was conlitional Tue relevant 
portion of section 24 (3) is as follows: 
** Any creditor of the insolvent may, at any 
time before tne discharge the insolvent, 
tender proof of his debt and apply to tiie 
Court for an orjer directing his nam^ 
to be entere 1 in tne scuejule as a creditor 
in respect of any debt provable under 
this Act ant not enter el in the schedule. " 
[ am unable interpret tuis provision as 
tenle'in^ it obligatory u:K>tt a creaitor 
to 31 b nit proof before tne liscuarge of tne 
insolvent, fjnler section 44 a debtor may. 
at say time after ti.e order of aijuaicatioii 
apply or an order ot discnarge. Tiiere 
is nothing in tue Act to prevent an or ler 
of discharge being passe I at a very early 
date After tne order of adjudication, and it 
Beems to be inconsistent with the scLeme 
ol tne Act to loU tnat a crelitor, wao 
does not prove uis debt before an order 
is deprived altogether of bis 


remedy. I nly refer to section 39. 

Clauses (3) and (4) of that section set forth, the 
disabilities of the creditor -guilty of laches 
in the matter of proving his debt. Clsiise 
(3), wixilegiving liim a certain right, provides 
that he shall not be entitled to aistuib 
any dividend declared previous to the 
proof of his debts. Clause (4) refers to 
a dedaratiou of a final dividend. It must 
be first observed that no inflexible rule 
is laid down as regards the point of time 
when a final dividend is to be declared. 
The clause only provides that when the 
Receiver has realised all the property of 
the insolvent or so much thereof as can 
be realised without neellessly protracting 
a Receivership he diall declare a final 
dividend. The matter is largely one of 
discretion to be exercised by the Courl . 
When a final (iiviaend is to be declared 
in a particular case, will depend upon the 
circumstances of that case. It is n^t 
material to observe that the penalty describ- 
ed for neglect, or omission to prove a debt 
before making a final dividend is, that that 
dividend shall be declare 1 without regard 
to thedaim of the creditor who has failed 
to prove the debt. These are the provi- 
sions which limit or affect the right of a 
creditor who mils to tender proof of his aebt 
before a specified point of time. 

Mr. K. V. Krishnaswamy Aiyar's seco^ 
contention was l^hat, if a creditor omits 
to prove his debt before the declaration 
of a final diviuena he is barred from ( oing 
so. Tiiere is no warrant for this position 
in the sections to which I have relerrea. 
It is unnecessary to deal with this contention 
further than to say that this argument 
is entirely destructive of the first argument 
to which I have referred. Accotdmg to 
the first contention based on seciion 24 
f3) the discharge of the insolvent is tie 
furthest point of time bey ona which no 
debt can be proved, wliereas the second 
contention fixes the declaration of the final 
dividend under ^ction 39 (4) as an event 
subsequent to which a proof 01 a uebt can 
not be ten ler ed. In my opinion, neither Oi 
these arguments is sound. No limitation 
is fixed for th e creditor s to come in ana prove 
their claims. This is the English rule, 
anl we have been shown nothing to induce 
us to hold tnat under the Eroviacial Insol- 
vency Act a diiierent rule is intended* 
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Rule I of the Second Scheaule to the 
English^ Bankruptcy! Act; 1 883, runs thu s : 

Every creaitor shall prove his debt as 
soon as may be after making of a receiv- 
Ing oraer/* It will be noted that the wore 
used is 'shall'. But In re Me Murdo, 
Penfi^ld V. McMurdo f8) Vaughan Williams, 
I#. J., held that the rule was merely a 
directory clause, a clause non-compliance 
with which does not in any way deprive 
any creditor of his r%htor limit his right." 
He observed that in his experience of 
Bankruptcy practice there never was any 
doubt as to the right of a creditor to come 
in and prove at any time during the ad minis- 
tration.^ This rule was stated to be subject 
to certain conaitions which are not material 
for the present purpose. See also Hals- 
bu y, Volume II, paragraphs 380 and 
394 - 

No Indian cases were cited to us. But 
I find that in La skmamn v. MuUia ^13) 
a Bench of this Court observeu that it is 
open to a creditor at any time while tl e 
assets are un..istributed to prove his debt 
and added " this is the course in all Bank- 
ruptcy and Insolvency proceedings. " I 
am not quite clear how the statement in the 
judgment that even if a schedule had been 
framed it was still open to the creditor 
so long as assets were available to apply to 
be admitted on the schedule, under section 
352 of the Civil Procedure Code of 1882 
Is reconcilable with Art. 174 of the Eimi- 
tation Act of 1877 which prescribed for 
an application under section 353 of the said 
Code a peri^ of 90 days from the cate 
of the publication of the schedule. But I 
am referring to the case only fortbepurpose 
of showing that it was regarded as a settled 
doct ine that, apart from any particular 
^atute in Bauiruptcy proceedings, no 
limitation was fixed for creditors to prove 
their debts. I may state that the Provin- 
cial Insolvency Act, III of 1907, repeals not 
only the provisions of the Civil Piocec.ure 
Code relating to insolvency, but also Art. 
174 of the timita-ion Act of 1877. 

I also find that in Parshadt Lai v. Chunni 
Lai fi4) a distinction was drawn between 


(13) II M. 1} 4 Iiid. Dec. (B. 1.) I. 

(14) 6 A. I42f A. W, N. (1883) a64j ^ Ind. 
Decs (N, S.) 749, 


applications under section 353 of the Civil 
Procec lue Code of 1882 governed in repaid 
to limitation by Art. 174 prescribing a petiod 
of 90 days and applications unaer section 
353 to which Art. 178 prescribing ^ period 
of three years was held applicable An 
argument based upon Parshadl^ Lai v. 
Chunni Lai I14) that an application by a 
creditor to prove his debt is^ governed 
by Art. 181 of the present Limitation Act 
was not advanced before us, and possibly 
the omission to advance this argument 
was due to the fact that Art. 181 is held 
applicable only to applications under the 
Civil Pr oce. ure Code and that as at present 
the Insolvency Law is contained in the Insol- 
vency Act and not in the Civil Procedure 
Code, Art. 181 can have no application. 

The object underlying section 24 ot the 
Provincial Insolvency Act is the san e as 
that WiJcli un eilies rule i of the Second 
Schedule to the English Bankruptc} Act, 
1883. namely, to enjoin upon ere* ilois 
to tender proof as eail}" as possille, a 
course tending to convenience in the adminis- 
tration of the insolvent's estate, anc the 
provision clearly does not enact a rule of 
limitation. 

I, therefore, hold, as my learned brother 
has done, that the creditor's application 
to prove his debt was not made beyond 
the time allowed by the law, and this 
ground of appeal consequently fails. 

Tue next argument of K. V. Kxishna- 
swamy Iyer was that the debt itself 
was barred, and as there was no subsisting 
d bt there coulc be no proof of debt. In 
my opinion, this argument is also untenable. 
The (^editor's debt was merged in a decree 
and it was argued that under section 48, 
Civil Procedure Code, the decree became 
extingusihea. This argument cannot be 
accepted because section 48 deals only 
with execution ana lays down that no 
order for tl e execution of the decree shall 
be made upon an application presented 
after the expiration of twelve y^rs^ from 
certain dates which, however, it is im- 
mateiial to specify for the present pur- 
pose. 

Tken, the general argument remains 
that a barred del’t cannot be pro ved in in- 
«olven<gr. I sliall say nothing in regard 
to the question as to whether the pendency 
of lAsoiViiicy proceedings does or does nol 
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save a debt from the bar of limitation. 
In the present- case the debt is sought to be 
provea in tLe insolvency itself anc. no claim 
is basea upon the ciCbt in a separate pro- 
ceeding. Ex parte Ross (lo), to which Mr. 
Srinivasagopalachariar referrec. us, clearly 
held tliat in bankruptcy a debt oid not 
become barrea by lapse of lime if it was 
not barred at the commencement of the 
bankruptcy. The same view was taken 
in Ex parte Lancaster Banking Corporation, 
In re Westhy ii2) which was also relied 
on by the learned Counsel. A very clear 
statement of the principle is contained in 
the following passage in the juogment of 
Bacon, C. J. in that case "Wh n a bank^ 
ruptcy ensues, there is an end to the ope- 
ration of that Statute, with reference to 
debtor and creditor. The debtor s rights are 
cstablislied and the creditor’s rights are 
established in the bankruptcy a net the 
Statut of Limitations has no application 
at all to such a case, or to the principles 
by which it is governed The authority 
of these decisions have not, in the slightest 
degree, been shaken by In re Benzon, 
Bower v. Chetwynd (6). On the contrary 
the Judgment in it while holding that the 
pendency of bankruptcy proceedings cid 
not save a claim made in the course of an 
administration suit from being barrec! 
by the Statute of Limitations, carefully ois- 
tingusihed the Exparte Ross (lo) and other 
cases similar to it as beng cases wher( the 
proof was in the bankruptcy itself. I 
cannot do better than quote the following 
passage from the judgment : “ As to the 
second point, cases were quoted beginning 
with Exparte Ross (lo) which show that 
in the bankruptcy a debt does not become 
barrea by lapse of time if it was not so 
barred at the commencement of the bank- 
ruptcy and of this there can be doubt, but 
this is only in the bankruptcy 

The rule contained in section 28 (I) 
as regards debts provable unoer the 
Act is consistent with the ruk deducible 
from the Ei^lish cases. All debts to which 
the debtor is subject when he is adjudged 
an insolvent (quoting only the material 
portions) are debts ^ provable under the 
Act. Under the section, therefore, it must 
be a debt to which the debtor was subject 
ott the date of adjudication. If the 


debt was then subsisting, it is provable 
in insolvency. 

On these grounds the'^second contention 
of the appellant also fails. PH 

I, therefore, agree that the appeal|should 
be dismissed with costs of the'^ l^pl 
representatives of the first respondent. 

V. N. V. Appeal dismissed, 

t. K. 
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Present: — ^Mr. Cuuiing, A. J. C.,and 
Mr. Wazir Hasan, A. J. C. 

MOHAN SINGH and others— 
Dependants— Appeteants 
versus 

P. SEWARAM— PEAINTIPF and OTHERS- 
Depend ANTS— Respondents. 

Transfer of Property Act {IV of 1882), ss, 
5, 6, 43, 95 — Feeding grant by estoppel, principle of 

— Assign ment by person with defecthe title — 5 m 6 - 
sequent acquisition of interest, effect of-^ConUact 
void ab initio, whether vali ated — Mortgage of 
(harge, whether valid-— Sub-mortgage~^ Notice to 
original mortgagor, necessity of— Charge, creation of 

— Acquisition of possession. 

The principle of section 43 of the Transfer of 
Property Act is a principle of law generally known 
as f ( eding the grant by estoppel an i is well 
established in England and there is nothing to 
prevcLt its being given effect to by Courts in 
India. Tp 584 colt, i & 2 ] 

Tilakdhari Lai v. Khedan Lai, 57 Ind. Cass 
465; 48 C. 11 39 M. L. J. 243; (1920/ M. W. N, 
591; 2 U. 1 . L. R. (P. C.) 139; 22 Bom. L. R. 
1319; 18 A. L. J. 1074; 25 C. W. N. 49; 28 M. L. 
T. 224; 32 C. L. J. 479; 13 L. W. 161; 2 P. L. T, 
loij 47 I. A. 239 (P. C.), relied on. 

If an assignor with a defective title purports 
and intends to assign property for value, any 
interest subsequently acquired by him in that 
property Is avimable in equity to make the assign* 
aeBt tffsotMl» though the daltot In 
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is apparent on tlie face of the assignment, 
[p. 58a, col. 2.j 

m^Cuthberison v. Irving, (1859) 4 H.| & N. 7421 
2 5 I,. J. Ex. 306; 5 Jur.|^(N. S.) ^740; 157 E. R. 
1034* 33 S-) 3«8;AJti8 * JR- R. 726 and 

Pain^e^\,^ard, ^I9Io) 2 Ch, D. 342; 79 E. J. 
Ch. 740; 103 E. T. 421, followed. 

A contract which iSjj,void^a6 inilio^caniiot be 
validated by the provisions of section 43 of the 
Transfer of Property Act. If a contract, therefore, 
purports to transfer property wnich the law 
makes inalienable, that contract cannot be given 
effect to witn reference to unotiier i)roperty 
whicii the transferor may subsequently acquire, 
[p. 587* aol. I.] 

Gangabai v. Basvant, 5 Ind. Cas. 866; 34 B. 
175; 12 Bom. E. R. 1 43 and Pandtri Bangaram 
V. Karumo r/y bubbaraju, 8 ind. Cas. 388; 34 
M. 1^9; 8 M. E. T, 203, distinguished. 

The doctrine of constructive notice is no part 
of the law of estoppel. It is enough that the person 
estoppcv^ nas made the representation to the other 
party of an existing fact and the other party has 
oeUeved in the truth of the representation and 
acted on it. [p. 583, col. 2.} 

Bloomrnihal v. Ford, (1897) A. C. 156 at p. 162; 
66E. J.Ch.2j3; 76 E. X. 203; 45 W. R. 449; 4 
MAnson, 136 rehed on. 

In equity the benefft of a lien or a charge may 
be assigned with the debt in respect of which 
it is claimed, [p. 586, col. i.J 

Bull V. Faulkmr, (1848) 2 De G. & Sm. 772; 
13 Jur. 93; 79 R. R. 3^7; 64 E. R. 346, foUowed. 

The right to hold immoveable property as a 
security lor the re-payment of a loan and the 
further rights corresponding with the rights of a 
mortgagee are “ property ” within the meaning 
of sections 5 ana 6 of the Transfer of Property 
Act. [p. 380, col. 2.j 

A mortgage of a chargee's ri^ts, if made, would 
be valid in law. [p. 386, col. 2.J 

j.>uriint.ou V. Hail, (1884) 12 (.). B. D. 347; 
53 E. J. y. 222; 50 1^. 1. 723; 32 W. R. 492; 
48 J, P. 216, Bull V. Faulkmr, (1848) 2 De G. 
& Em. 772; 13 J ur. 93; 79 R. R. 307; 64 E. R. 
346 and Tamred v. D^lagoa Bay Ry,, (1889) 
23 (d. B. D. 239; 38 E. J . B. 459; 61 E. T. 229; 
38 W. K. 13, referred to. 

Where a person acquires not only the incorporeal 
ixi^ht vf a cnargerhol^er but also enters into posses- 
sion of tne pioperty, the charge becomes a posses- 
sory lien and is capable oi being transferred, 
deviseu and inherited. ,(p. 387. col. i.] 

Ash&r V. Wmihek, (i8o6) i Q. B, i; 35 E. J. (j. 
B. 17; II jur. (N. s.) 25; 13 E. T. 254; 14 W. R. 
a6i 14^ R. R. 39S and Wajtd Khan v. Dargahi 
Kuan, y O. C. i6i, relied on. 

It is a well-settled principle of law that if a 
iUbTlhoritgagee gives no notice to the original 
mortoafoor of an assignment of the mortgagee's 
rignts in nis favour, the original mortgagor would 
jiistiffed ia paying tne debt wnolly or in part 
to tke asfliAnor, thereby epeting wishing the original 
mortgage Ait. and vU such an extinc- 
tion, taldhg pluce, the sub^mottgagee has no 
remedy lett •o‘*i '®tJihepro,.erty. (p. 3 87, col. 2.J 
In re Lord ooutnam tan^s Mstode, ,^llen v. 
,£gjra 16 

Ui, p. Ji.,U..Ai,8i.4j.;E. T 
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bc'^7; 29 W. R. 23 J and Dixan v. Wincht (igoo) 
1 Ch. 736; bo J.. J. Ch. 465; 48 W. R. 612; 82 E. 
T. 437; 16 T. E. R. 276, relied on. 

The acquisition of possession, constructive or 
actual, is a condition precedent to the creation 
of a charge under section 95 of the Transfer of 
J'roperty Act. [p. 588. col. 2.] 

Ahmad Wall Khan v. Shamsh^ul-jahan Begam, 
28 A. 482; 10 C. W. N. (526; 3 A. Jv. J. 360; 3 C. 
E. J. 481; I M. E. T. 143; 8 Bom. E. R. 397; 16 
M. E. J. 269; 8 Sar. P. C. J. 918; 33 E A. 81 (P.C.), 
referred to. 

As a general rule, there is nol^en at law without 
possession and this rule of Common Eaw seems 
to have been adopted by the Eegislature for the 
purpose of section 93 of the Tramfer •! Pxoptrty 
Act. [p, 5i8, cd. a.J 

Appeal against a decree of the Subordi- 
aate Judge, Hardoi, dated the 7tb February 
1922. 

Messrs. A. P. Sen and H. K. Ghosh, for 
the Appellaiits 

Messrs. G. N. Misra and M, H. Qidwa 
for Respondents IN os. i, 3 to 6. 

JUDGMENT. — This is an appeal from 
the decree of the Subordinate Judge of 
Hardoi, dated the 7th February 1922, by 
which the suit of the plain tiff-respondent 
was decreed against tbe^ defendants, wlo 
are the appellants m this Court. 

Tie facts of the case are complicated; 
and the best way of solving the tangle 
will be to state them in chronological order. 

A 2 '‘biswas ly-^biswansis ai.d $-kaehwansh 
share in village Antaura, Pargana Sarra 
Sumali, Tahsil Shahabad, District Hardoi, 
was owned by the ancestors of the defend- 
ants Nos. 10 to 13 and by the ancestor of 
one Mol an Singh; 4/5ths of the share being 
held by the former, and ilsth by the lattei. 
On the i6th August 1887. all the owners 
of this si are mortgaged it by way of condi- 
tional sale to the predecessors of the de* 
fendantsNos.3 to 9, who are the appellants 
before us. On tie 2otb August 1892 a 
deed of further charge in respect of a fresh 
loan was executed by the mortgagors in 
favour of the mortgagees. This was folio w- 
ed by the execution of a second deed of 
farther charge on the 5th ^ptember 1895. 
The mortgagees entered into possession 
of the property w ich was the ^sahject- 
matt^r of the mortgages mentioned above; 
that is to say« tie whole ot.the ..shar^.of 2 



VohHt imsm CASES: 581 

MOHAK 81K0H V. SWA RAM. 


On the 2nd September 1905, Rag bn* 
nandan Prasad, defendant, purchased the 
i/5th share which belonged to Mob an 
Singh, under a sale-deed executed by 
Musammat Parbati, acting as the guardian 
of her minor son, Mohan Singh. In 1906 
the mortgagees brought a suit for the re- 
covery of Rs. 3,036-10-0, the mortgage- 
money, due to them under the deeds of 
the 1 6th August 1887, 20th August 1892 
and the 5th September 1895. Besides the 
representatives of the original mortgagors, 
Raghu nandan Prasad was made a defend- 
ant to that suit. On the 24th August 
1906 the Court granted a foreclosure decree. 
This decree provided for the payment 
of the sum of Rs. 3,439-10-0, by the judg- 
ment-debtors on the 24th February 1907; 
and further that, if such payment be 
not made on or before the aforesaid 24 tl 
day of February 1907, then it is ordered 
that the defendants shall be absolutely 
debarred of all rights to redeem the 
mortgaged property."' (Exhibit 2). 

On the 2ist February 1907 Raghunandan 
Prasad and one Fauji Singh, defendant 
JSTo. 2, (wl o died during the pendency of the 
suit in the Court below and is repre- 
sented by defendants Nos. 14 to 16) executed 
a deed of mortgage (Exhibit i) to secure 
a loan of Rs. 3,600 in favour of Sewa Ram, 
the plaintiff to the suit, out of which tl'is 
appeal has arisen. R^hunandan Prasad 
mortgaged the 2 hiswas ly-biswans^s 
and 5 ‘kachwansirS share in village Antaura, 
which was the subject of the foreclosure 
decree of the 24th August 1906, to which 
reference has just been made. Fauji 
Singh mortgaged his share of 4 btswansis 
in the same village. This was a simple 
mortgage and is the basis of this suit. The 
deed expressly stated that the object ot 
raising the loan was to satisfy the fore- 
closure decree of the 24th August 1906. 
It may be noted here that the decree under 
appeal directs the sale of the 4-biswansis 
share of Fauji Singh also. His represen- 
tatives. have neither appealed from that 
decree, nor have appeared before us at 
the hearing of the appeal. The appellants 
have, also not attacked the propriety of 
that^art of the decree. We are, therdore, 
not concerned with .that pip:t of the, decree 

of Ihe^Couit which directs the stde 


of the 4**&^SM>fl«sfeshare bdonging to Fauji 
Singh. 

We ha\e seen that out of the 2-‘biswas^ 
ly-biszmnsis and S-kachwamsh share i/5th 
belonged to Mohan Singh, which was pur- 
chased in 1905 by Raghunandan Prasad. 
In view of the events wHch hap|)ened 
later, to which reference will be made 
in its proper place, this 1 /5th share has 
also dropped out of the present litigation. 
The suit in the Court below related to 
the remaining 4/5ths share owned by the 
defendants Nos. 10 to 13 and the i present 
ai>peal is solely confined to that share. 

On the 2nd March 1907, Raghunandan 
Prasad paid the entire amount due under 
the foreclosure decree by depositing that 
sum in Court (Exhibit 4), the 24th February 
to the 1st March being holidays. On the 
8th March 1907, he applied to the Court 
to be put in possession of the 2-hiswas 
17 biswansis and 5 kachwansis share in 
virtue of his having entirely satisfied the 
foreclosure decree. In this application he 
alleged that the other judgment-debtors, 
that is, the ancestors of the defendants Nos. 
10 to 13, not having paid a 'single si ell" in 
satisfaction of the foreclosure decree, had 
‘‘lost their right of getting possession"’ 
of any portion of the share then in suit 
(Exhibit 5). Ihe Court accepted his 
irrayer, and on the i6th March 1907, issued 
a warrant for delivery of possession of 
the mortgaged property (Exhibit 8). In 
this warrant Raghunandan Prasad was 
described as a plaintiff-decree-holder. 
The warrant was addressed to the Bailiff 
of the Court ar^d stated that, "whereas 
the decree-holder has been awarded poss- 
ession over 2-biswas iy-Uswansi$ and 5- 
kachwansis share of village Antaura 

by the decree dated the 24th 

August 1906 you are directed to get the 
possession of the same given to the said 
decree-1 older."" 

On the 23rd March 1907 the defendants 
Nos. I o to 13 executed a deed of possessory 
mortgage in favour of the defendants Nos. 3 
to 9, in whose favour, of course, the fore- 
closure decree of the 24th August 1906, 
had been passed, in respect of the 4/5lhs 
of the 2 biswas 17 biswansis and 5 kach- 
wansis share in dispute before us for 
Rs. 2,807 (Exhibit 12). The purpose of 
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the execution of this deed was to raise 
money to pay Raghunandan Prasad the 
sum of Rs. 2,571-7-3 due to him in respect 
of the 4/5th share of the mortgagor's 
liability under the foreclosure decree, which, 
as we have seen, Raghunandan Prasad had 
paid off in its entirety. This amount 
was left with the mortgagees for payment 
to Raghunandan Prasad. 

On the I St April 1907 Raghunandan 
Prasad was put in actual possession of 
the entire share under the warrant of 
the i6th March, to which reference has 
already been made. 

On the 9th April 1907 the mortgagees 
under the deed of the 23rd March igoy, that 
is, the present appellants, defendants 
No®. 3 to 9, deposited in Court the 
sum of’"^^ Rs, 2,751-7-3 for payment 
to Raghunandan Prasad the pay- 
ment being described as on account 
of “redemption money" (Exhibit 13). This 
deposit was made hnder the old section 
83 of the Transfer of Property Act (IV of 
1882). On the 20th April 1907 Raghu- 
nandan Prasad refused to accept the tender. 
On the 27th April 1907 the Ctrurt rejected 
the application accompanying the tender. 
On the 22nd May 1907 the mortgagees 
brought a suit, wiich they described as 
one for redemption of the share in dispute 
against Raghunandan Prasad and the 
mortgagors (Exhibit no). On the and 
July 1907, Raghunandan Prasad by a 
petition of that date admitted their claim, 
and agreed to take the sum of Rs. 2,751-7-3 
previously deposited by them. In this 
application he said : " I 1 ave redeemed 
the mortgage property." (Exhibit in). 
A consent decree was accordingly passed 
the same day. The property, of which 
possession was given under this 
decree, was described therein to be 2 biswas 
5 biswansis 6 kachwansu and 8 nanwansis, 
which practically represents 4/5ths of 
the entire share ol 2 biswas 17 biswa*isfs 
and 5 kachwansis (Exlibit 16). It is 
common ground that these mortgagees 
under the deed of the 23rd March 1907, 
in other words, the defendants NovS.3 to 9, 
that is, the appellants before us, have 
lince then been and are still in possession 
of the property in suit. 


C192S 

We said that further reference would 
be made to the share of Mohaxr Singh. 
In tbe^year 1913 Mohan Singh, m conjunc- 
tion with a transferee of his, namaid Drjg- 
bije Singh, brought a suit against Raghv- 
nandan Prasad and the present plaintiff 
for cancellation of the sale-deed of the 
2nd September 1905, and for possession 
of bis share conveyed thereby in favour 
of Raghunandan Prasad by his mother, 
Musammat Parbati. This suit was de- 
creed on the 14th July 1914. The plaintiffs, 
Mohan Singh and Brigbije Singh, were, 
however, ordered to pay Rs. 700 to Sewa 
Ram, the plaintiff-respondent before us, in 
discharge of the proportionate ]iabilit>^ of 
Mohan Singl 's i|5th share under tie fore- 
closure decree paid off b^^ Raghunandan 
Prasad with the a'd of the money borrowed 
from the respondent under the deed of 
mortgage of the 21st Pebruarv 1907 referred 
to. 

Now, on the date of the mortgage of 
the 2ist Pebruary 1907 which, as we have 
said before, is the basis of the suit out 
of which this appeal las arisen, Raghu- 
nandan Prasad owiied, by virtue of the 
sale by Mohan Singh's mother of tie 2nd 
September 1905, only 1 /5th of the entire 
Zemmdari sJ are wlich he purported to 
mortgage by that deed in favour of the 
plaintiff-respondent. We have further 
seen that by the decree of the 14th July 
1914, which Mol an Singl obtained against 
Raghunandan Prasad, the latter even- 
tually lost even that i/5th share. The 
result is that no portion of the mortgage 
share of 2 buswas 17 bi^swansos and 5 kach- 
wansi>s was, on tl e date of tlis suit, either 
in the ownership or in the possession of 
Raghunandan Prasad. In the plaint of 
the present suit the property mortgaged, 
apart from tl e share of Eauji Singh, is 
described as follows: — "2 bkswasiy Uswan- 
sis 5 kachwansi^s zemindari property situate 

in village Aulaura, out of t .is i/5th 

property was owned by the defendant 
No. I (Ragunandan Prasad) which he, 
under a sale-deed dated the 2nd September 
1905, has purchased from Musammat 
Parbati,'^ motlier and guardian of Mohan 
Singb-’-’rTiie defendant No. i was mort- 
gagee or charge -hoi der4of the i^remainr ng 
4/5ths portion of the Zemindari property 
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because, having paid ofl the prior charge 
due to the defeadants Nos. 3 to 9 from 
the defendants Nos. lo to 13 bad got le-^ 
demption effected and obtained possess’ on- ” 
No claim is made in respect of Mohan 
Singh's I /5th share now. The main relief 
for which tie plaintiff prayed is giver in 
the plaint as follows: — 

"(a) That a decree for recoveiy of 
Rs. 11,233-3-0, as per details given in Lists 
A and B besides interest and compound 
interest accruing during the pendency of 
suit, and in future up to the date of reali- 
zation, with costs of the suit, be passed 
in his favour against the defendants in 
the following terms that they be ordered 
to pay up the total amount due to lim 
in Court witlin a date fixed by the Court, 
else the amount may be realized by sale 
of the zemindari property to the extent 
of 4/5ths out of 2 hiswas 17 hiswansis 
5 kaohwansts, situate in the said village 
Antaun* owned by the defendants Nos. 10 
to 13 and the said 4 hiswas, situate in the 
said village Antaura owned by the de- 
fendant No. 2, and that in case the sale- 
proceeds be not sufficient he may be 
allowed to obtain a simple money decree.*' 
The natuie of the plabit ff's claim is 
stated in paragraph i of the plaint, 
which is as follows: — 

"That the plaintiff is the mortgagee 
of zemindari property owned by the de- 
fendants Nos. I and 2 and sub-mortgagee 
of zemindari property owned by the de- 
fendants Nos. 10 to 13, the charge -1 older 
of which is the defendant No. i and the 
subsequent mortgagees of which are the 
defendants Nos. 3 to 9." 

It is common ground that when Raghu- 
nandan Prasad paid the foreclosure decree 
and obtained possession in virtue of that 
payment he acquired a charge in respect of 
the 4/5 ths share of the 2 biswasi'j biswan- 
SIS and 5 kachwansis under the provisions 
of section 95 of the Transfer of Property 
Act (IV of 1882) In the circr mstances, 
the plaintiff claims that Raghunandan 
Prasad be treated as a mortgagee of the 
/5ths share and he, the plaintiff, as a 
"^ub-moitgagee of the same under the deed 
of the 2 1st Februaiy 1907. He consequently 
asks for sale of the 4l5ths share of the 
property mortgaged under the deed of the 


2ist February 1907 by enforcing the charge 
which Raghunandan Prasad subsequently 
acquired under the provisions of the section 
just cited. This then is the substance of 
the suit now brought by the plaintiff. The 
decree against which this appeal is pre- 
ferred describes tlie property liable to be 
sold in satisfaction of the plaintiff's claim 
as follows: — 

" 4/5ths, out of 2 biswas 17 btswans*s 
and 5 kachwansis haqiat z^mindan^ situate 
in Mauza Antaure, Pargana Sarta Shumali, 
Tahsil Shahbad, District Hardoi, which is 
in possession of the defendants Nos. lo, ii,* 
12 and 13." No other defendants except 
the defendants Nos. 3 to 9 have appealed 
gainst this decree; the others being arrayed 
in the group of the respondents. 

The basis of the decision of the Sub- 
ordinate Judge is that, in virtue of the 
principle of section 43 of the Tiansfer of 
Property Act, the plaintiff is entitled to 
sell the share in suit in enforcement of 
the charge which Raghunanadan Prasad 
acquired under the provisions of section 
95 of that Act in satisfaction of the debt 
due under the deed of the 2ist Pebruaiy 
1907. The claim of the plaintiff was resist- 
ed by the defendants on various grounds. 
These will appear from the following lines 
of attack adopted in this Court against 
the decision of the Court below: — 

1. That neither the principle nor the 
provisions of section 43 of the Transfer 
of Property Act (IV of 1882) apply. 

2. That neither the defendants Nos. lo 
to 13, the owners of the property in suiti 
nor the’r transferees, the defendants Nos. 3 
to 9, that is, the present appellants, had 
any notice of the plaintiff's option to en- 
force the charge in favour of Raghunandan 
Prasad and that consequently the said 
charge having been redeemed by payment 
to Raghunandan Prasad of the amount 
for which he held that charge and bis 
having sunetdered possession early in 
July 1907, the plaii;tifiis no longer entitled 
to enforce that charge by sale <3 the prop- 
erty in si it. 

3. That the plaintiff's claim is barred 
by limitation. 

4. That, in any event, tie plaintifl 
cannot get^a decree for more than the 
amount for which Raghunandan Prasad 
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acqtiired a charge as against the shares estate had been a JiwWo an estate in interest 
of the defendants Nos. 10 to 13 under the ^Cuihherison v. Irving (2). In t^ e case 
provisions of section 95 of the Transfer of Partridge v. Ward (3), Swinfen Eady, 
of Property Act (IV of 1882). laid down the following propositions:— 

5. That, in any event, the mortgage ** If an assignor with a defective' title 
of the 23rd March 1907 in favour of the purports and intends to assign property 
appellants is entitled to priority over for valre, any interest subsequently ac- 
the charge which Paghunandan Prasad quired by him in that property is avail- 
had, the latter not having come into exist- able in equity to make the assignment effec- 
ence before the 1st April 1907, the date tual, even though the defect in title is 
on which Raghunandan Prasad was put apparent cn the face of the assignment.” 
in actual possession of the share in The learned Counsel for the appellants 
suit. argued that the principle of equitable 

As to (i), the principle of section 43 estoppel as stated above is not applicable 
of the Transfer of Property Act (IV of 1882) to cases arising nr tHs country and tl e 
is a principle of law generally known as law wlicl would govern all cases must 
feeding the grant by estoppel, and, as be found within the limitation of section 
was pointed out by Eoid Buckmaster 43 of the Transfer of Property Act (IV 
4n the case of Tilahdhari Lai v, Khedan of 1882). The decision of their Lordships 
Lai (i), is well established in England, of the Privy Council in the case of Tilak- 
His Lordship stated the principle in the dhari Lai v. Khedan Lai (i), already 
following words: — ” If a man who has referred to, s uistnicfve on Ihis point, 
no title whatever- to property grants it Their Lordships thought that "there may 
by a conveyance which in form would be statutory provisions or provisicns of 

carry the legal estate, and he subsequently native law wh ch would prevent tl e opera- 

acquires an interest si^fiicient to satisfy ton of the doctrine.” Consequently, fhey 

the grant, the estate instantly passes.” remitted ” that part of tl e case and that 

On this principle, therefore, the interest part only for further consideiat'on ” No 

which Raghunandan Prasad acquired by such pi 0 visions la'se been Ircught to our 

virtue of the provisions of section 95 of notice. Wehaveconsideredcurovnjudg- 

the Transfer of Propert)" Act (IV of 1882) ment in the liglt of the observations of 
would pass to the plaintifi by way of mort- their Lordships of the Privy Council and 
gage under the deed of the 21st Pebruary have come to the conclusion that there 
1907, the basis of the suit. What he is nothing in the provisions of section 43 
purported to mortgage by that deed was or of any law in force in India or in this 
his zemindari” interest in the 2 hiswas Province which would preclude us from 
17 hiswansis and 5 kachwansis share in giving effect to the principle of leeding 
village Antaura. This interest he never thegrant by estoppel- We are of opinion, 
possessed; but subsequently he acquired therefore, that tie plaint ff-respor dent is 

a lesser interest; that is, a charge merely entitled to rely on that principle, 
uphn 4/5 ths of the share. It is also clear Coming to the terms of section 43 of the 
that the covenants of the deed of mort- transfer of Property Act (IV of 1882) the 
gage of the 21st Pebrrary 1907 will also first thing we 1 ave to consider is whether 
attach to this acquired interest of the there was or was not an erroneous repie- 
mortlagee, that is, the jilaintiff will be sentation on the part of Raghunandan 
entitled to the benefits of those covenants Prasad as to his zemmdar% title in respect 
as against that interest of Raghunandan of the a hswas 17 btswansts and 5 hack- 
Prasad. Raghunandan Piasad and his wansts share which he purported to mort- 
assignee are in the same position as if the gage to the plaintiff-respon<heiit by the deed 
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of the 2ist February 1907. The recitals 
in the deed of mortgage, tl e circumstances 
surrounding its execution and tie subse- 
quent conduct of Raghunandan Prasad, 
leave no room for doubt in our minds that 
he represented himself as the owner of the 
whole of the si are which he professed 
to mortgage to the plaintiff -respondent; 
and it is agreed on all hands that if he md 
make such a representation, it was erro- 
neous. It will be remembered that the deed 
of mortgage was executed both by Raghu- 
nandan Prasad and Pauji Singh, each 
mortgaging different property; and, there- 
fore, we find the use of the words “we*' 
and *‘our" in the questions which we pve 
below from the deed in question : — ‘^Por 
the satisfaction of the said cieditoi we 
have mortgaged and hypothecated in lieu 
of the i)rincipal ......... ►.due under this 

deed our zem%ndan property of 2 htswas 
17 hiswansh and 5 kachwansts.** (Exhibit 
i). This makes it perfectly clear that 
Raghunandan Prasad represented that 
he was the zemtfidaf, that i.s, the owner, 
of the said share# It should be borne in 
mind that tl e money which Raghunandan 
Prasad borrowed under tlis deed of mort- 
gage was borrowed for the purpose of 
satisfying the foreclosure decree already 
mentioned. In fact, both the purpose and 
the decree are mentioned in the deed. 
The last date fixed by the foreclosure 
decree for the payment of the mortgage- 
money was the 24th Pebruar>^ 1907 and 
the deed in question was executed only 
three days before that date. It is, there- 
fore, highly probable that, with a view 
lo carry through the bargain successfully, 
Raghunandan Prasad represented to the 
creditor that he was authorised to make 
a mortgage of the whole of the share men- 
tioned in the document. He seems to 
have believed that by paying the fore- 
closure decree in its entirely he would 
acquire the rights of the decree-hoder. 
In other words, that he would become 
the full owner of the property by virtue 
of the foreclosure as against the interests 
of the defendants Nos. lo to 13 to the extent 
of their 4/5ths. share in the {property mort- 
gaged. In the tender which he made 
on the 2na March 1907 (Exlribit 4) Raghu- 
nandan Prasad^ described, hims^ as the 
deoee-holderi Sioilnly.he anc^Ated tbdt 


position to himself in his application of 
the 8th March 1907 (Exhibit 5) asking 
for delivery of possession and, curiously 
enough, the Court in granting the applica- 
tion accepted the position of Ragliirnanclaa 
Prasad as that of the decree-holder. This 
conduct of his leads to the inference that he 
thought that as soon as he made the pay- 
ment in satisfaction 01 the foreclosure 
decree and acquired possession in conse- 
quence, he woula be the owner of the 4/5ths 
share. In the e.eed ot mortgage he merely 
anticipated the situation in which he be- 
lieved he would eventually be. TJiere is 
no evidence whatsoever which would 
make us doubt the accuracy of the in- 
ference which we have drawn. We, tl eie- 
forc, hold that there was erroneous repre- 
sentation on the part of Raghunandan, 
Piasad in respect of his authority to mort- 
gage this4/5ths share. 

It was also arguea by the learned Counsel 
for the appellants that the recital of the 
foreclosure decree with reference to its 
date and the number of the suit in which 
it was passed was enough to put the plaint- 
iff to inquire into the title of Raghunandan 
Prasad, ana if lie had made that inquiiy 
he would have reached the result that 
he had no title except in respect of the 
3 / 5 th share. We are of opinion that, 
the argument is unsound. The doctrine 
of constructive notice is no part of the 
law of estoppel. It is enough that the 
person estopped has made the representa- 
tion to the other party of an existing fact 
and the other party has believed in the 
truth of the representation and acted on 
it. It w^ould obviously be unfair to allow 
the first party to turn round and say to 
the other party: “You should not have 
believed me but made inquiries as to whether 
I was speaking the truth or not/’ In 
case of Bloomenthal v. Ford (4), 
the Eord Halsbury, E. C., made the 
following observation:— “ But once the 
conclusion is arrived at that the belief 
was induced, and intentionally induced, 
by a mis-statement of fact intended to 
operate, up on the mind of another, upon 
which the man has acted, then I do not 
think any case can be found in the books 

(4) (1897) A. C i62i66 .X. J. Ch 

2 : 3i '/^ E- T. S 0 ‘ I 45 We Ri ' 449*1 4 Mansoa 
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in which it has been sugirested that the 
legal consequence does not follow, namely, 
that there is estoppel, and tliat it is open 
to the person who has made the repre- 
sentation to say, ‘I told yon so-and-so; 
but you ought not to have believed me. 
You were too great a fool. I had a right 
to mislead you because you were too great 
a fool.' I do not believe that any such 
case can be brought forward, or that there 
is any authority for such a proposition." 

The second line of attack in this con- 
nection taken by the learned Counsel 
for the appellants was, that the charge 
which was subsequently acquired by 
Raghunandan Prasad could not be valid- 
ly mortgaged by him and consequently 
the plaintiff’s mortgage could not operate 
on that interest of Raghunandan Prasao. 
To b^in with, the following argument 
was put to us: 

A mortgage is the transfer of title for 
of an interest) in specific immoveable 
property (section 58 of the Transfer of 
property Act, IVfof 1882). 

A charge is not a ‘transfer of litle' in 
any property v. Hall (5)]. 

Ergo, there can be no mortgage of a 
charge. 

In our judgment the premises are correct, 
but the conclusion is not rightly drawn. 
The true and the only conclusion following 
from the premises is that a mortgage is 
not a charge and vice versa. It was ad- 
mitted by the learned Counsel for tbe ap- 
pellants that a charge could be sold. It is 
difficult to escape the conclusion flowing 
from this admission that it can also be 
hypothecated or given as a security for 
the performance of an obligation. We 
think it is well established that in equity 
the benefit of a lien or a charge may be 
assigned with the debt in respect of 
which it is claimea. Bull v. Faulkner 
(6) . It may be that, where the assignment 
of a ciebt is in tbe form of a hypothecation 
with the consequent right of redemption 
cm re-payment, the assignment would for 
aU practical purposes work out as an abso- 
lute assignment. It will expressly be so 
unaer section 25, sub-section (6), of the 

(5) (1884) la Qi B. D. 3471 53 b. J. Q. B. 2221 
fo j . T. 7231 32 W. R. 4921 48 J. P. 216, 

^(6) (1848) 2 Be G. &£Sia5 7721 13 Jur. 931 
,9 Ri R, 367 j 64 H. iL 346, 


Cl9*3 

Judicature Act, 1873, (36 and 37 Vic. 
c. 66)-Tancred v. Ddagoa Bay Ry. (7). 
Independently of the Act, however, the 
assignee will have aulliority to sue 
in bis own name in a Court of Ijiquity 
and recover the debt from the original 
debtor ^Fisher's Taw of Mortgage, 6th 
Edition, page 126, para raph 231) . It would 
follow from th s that if the amount of the 
debt recovered is equal to the claim of 
the assignee he will appropriate the whole 
amount. If, however, the amount recovered 
exceeds the debt due to the assignee, the 
original debtor will be entitled to the sur- 
1 lus. The proposition of such an assignee 
is exactly the same as that of a sub-mort- 
gagee. The plaintiff was, therefore, not 
mncli to blame w],en he treated himself 
as a sub-mortgagee in the circumstances 
of this case. A charge is defined in section 
100 of the Transfer of Property Act (IV of 
188?). It will be noticed that die defini- 
tion is partly of a positive and partly of a 
negative character. Immoveable property 
is made security for the payment of money 
both in tire case of a mortgage and in tl’C 
case of ? charge. That section clearly 
gives the charge-holder rights amd remedies 
ot a mortgagee. Tne right to hold immove- 
able property as a security for the re-pay- 
ment of a loan ana the further rights corres- 
ponding with the riglits of a mortgagee 
in a similar position are, according to our 
juf:gment, substantial riglits. Sucli rights 
would certainly be classified under in- 
corporeal hereditaments in Plnglish Taw; 
and we have no licsitation in holding tl at 
they are “property” within the meaning 
of sections 5 and 6 of the Transfer of Prop- 
erty Act (IV of 1882) . Tl e latter section 
enacts: Property of any kind niay be 

transferred except as otherwise provi(i.ed 
by this Act or by any other law for the 
time being in force.” It is not contended 
that the rights mentioned above are either 
within the exceptions provided b^^ Act 
IV of 1882 or by any otl^er law for the 
time being in force. We, therefore, hold 
that a mortgage of a chargee's riglts, if 
made, would be valid in law. Tl is con- 
clusion is further supported in this par- 
ticulai caseby the fact that Raghunandan 

(7) (1889) 23 Q- B. B. 2391 5* Ts J. Q ; 

439J 61 T. T.' 2291 38 W. R, 15; 
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Prasad not only acquired the incorporeal 
right of a charge-holder, but that he also 
acquired and entered into the possession 
of the property. The charge was, therefore, 
a possessory lien. A possessory title 
by itself is capable of being transferre:!, 
devised and inherited: Asher v. Whitlock 
(8) and Wajid Khan v. Dargahi Khan 
(g).. We think, however, that the argument 
just considered and disposed of is irrelevant. 
Raghunandan Prasad made no mortgage 
of his charge-holder’s interests. What 
he mortgaged was a 2 hswas 17 btswansts 
and 5 kachwansis zemindari share. It is 
only by the operation of law that those 
Interests of his can be availed of by the 
plaintiff in enforcement of his claim under 
the deed of mortgage. Before we part 
with this point we may observe that a 
contract which Is void ab initio cannot 
be validated by the provisions of section 
43 of the Transfer of Property Act. If a 
contract, therefore, purports to transfer 
property which the law makes inalienable 
that contract cannot be given effect 
to with reference to another property by 
which the transferor may subsequent^ 
acquire. On this ground the decisions 
in the cases of Gangahai v. Basvant (lo) 
and Pandifi Bangaram v. Karumoory 
Subbaraju (ii) as well as the other cases 
cited by the learned Counsel in support 
of 1 is argument on this point are clearly 
distinguishable. We, therefore, overrule the 
first point of argument. 

As to the second point, that is, the ques- 
tion of notice, it is agreen that if the owner 
of the property, that is, the defendants 
Nos. 10 to 13 or their transferees, tl e ap- 
pellants, paid up the charge which Raghvr 
nandan Prasad had in respect of the q/fiths 
share owned by the defendants Nos. 10 to 13 
in ignorance of the assignment in favour 
of the plaintiff, the plaintiff is not entitled 
to enforce the said charge. It is also agreed 
on all hands that the plaintiff may be 
assigned the position of a sub-mortgagee 

(8) (1886) X Q. B. ij 35 I^. J. Q. B. 17; II Jur. 
(v. S.) 925;i3 h. T. 2541 14 W. R.726; 148 R. 

R. 598. 

(9) 9 O. C. 161. 

(10) 5 Ind. Cas. 8661 34 B, 175J 12 Bom. I4. 

r. 143- 

1511) 8 Ind. Ca*. 388; 34 M. 1501 8 M. h. T, 
285, 


by analogy. We a e also of opinion that 
this may be conveniently done. The subs- • 
tance of the plaintiff’s claim, as we have 
shown above, is the enforcement of the 
charge which came into existence in favour 
of Raghunandan Prasad on the 2nc1 March 
1907. It is, therefore, incumbent on the 
plaintiff to show that tlie original debtors 
or their transferees hod notice of his 
sub- mortgage. The plaintiff must prove 
such notice. The finding of the Court 
below is that the appellants had notice 
of the mortgage of the 21st February 1907 
executed by Raghunandan Prasad in 
favour of the plaintiff. The evidence in 
support of this finoingis, in our judgment, 
not convincing; but, in view of what we are 
going to state just now, it is not necessary 
to record any formal disagreement with 
it. Assuming, therefore, that the appel- 
lants had notice of the mortgage ot the 
2i9t February 1907, the question which 
arises is, is the notice of the contenis of 
the deed of the 21st February 1907 notice 
of the transfer of the charge now sought 
to be enforced ? Our answer to this ques- 
tion must be in the negative. The charge 
was not in existence on t^^e date 01 the 
mortyage. We must, therefore, hold that 
neither the appellants nor the defendants 
Nos. 10 to 13 had any notice of the assign- 
ment of the charge in favour of the 
plainttiff. 

It is a well settled principle of law that 
if the sub- mortgagee gives no notice to 
the original mortgagor of the assignment 
of the mortgagee’s rights in his favour 
the original mortgagor would be justified 
in paying the debt wholly or in par1 to 
the assignor, thereby extinguishing the 
original mortgage altogether. It lollows 
that on such extinction taking place the 
sub- mortgagee has no remedy left against 
the property — In re Lord Southampton* z 
Estate f Allen v. Lord Southampton Ban- 
father* z Claim (12) and Dixon v. Winch (13). 

The proviso attached to section 43 of 
the Transfer of Property Act (IV of 1882) 
is as follows: — “Nothing in this section 
shall impair the rights of the transferee 
in good faith for consideration without 

(12) (1881) 16 Ch. D. 178 at p. 1871 30 h , j, 
Ch. 2i»| 43 b. T. 8871 29 W. R. 231. 

(13) { igoo ) I Ch. 7361 89 J. Ch. 4051 48 Wj 
m 81^182 i'i 4371 hi 
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notice of the existence of the said option.** 
The appdiants will be protected by the 
proviso if they had no notice of the pkint^t 
iff’s option to enforce Raghunandan Prasad's 
interests of a charge-holder in the property 
originally mortgaged to him. It may be 
that the appellants had notice of the original 
mortgage in favour of the plaintiff^ but 
that is immaterial. What is material is 
that they sboula have notice 01 the plaint- 
iff's option to proceed against Raghu- 
nanaau Prasad's interests as a claarge- 
h older in enforcement of his claim under 
the deed of the 21st February 1907. It is 
diflfijctdt to fix the precise point of time 
at which the plaintiff became aware ^ of 
the defect of Raghnnandan Prasad's title 
as an owner in the share mortgaged 
by him to the plaintiff. At the earliest, 
he might have known this when Raghu- 
nandan Prasad surrendered his possession 
of the 4/5 ths share in favour ot the appel- 
lants in July 1907 and, at the latest, when 
he instituted the 'p^'^senl suit. There 
is no evidence on the record that the plaint- 
iff gave notice ot his option to the appel- 
lants at any time. The transfer in favour 
ot the appellants had come ini o existence 
on the 23rd March 1907. 

We have seen that Raghunandan Prasad 
surrendered possession to the appellants 
in July 1907. In view of the possessory 
nature ot tae mortgage on which the fore- 
closure decree was founaed it is obvious 
that the charge in favour of Raghunandan 
Prasad could arise under the provisions 
of section 95 of the Transfer of Property 
Act (IV of 1882) only in the event of bis 
obtaining possession of the property which 
he redeemed by satisfying the foreclosure 
decree. See in this connection the decision 
o^- their Lotdships of the Privy Council 
in the case of Ahmad Wali Khan.Y, Shamsh- 
uh jahan Begam (14) . It is common ground 
that he did obtain possession. The learned 
Counsel .for the appellants^ argues that 
the charge came into existence only 
at tht moment when Raghunandan Prasad 
waa put into plysical possession of the 
property, that is, on the ist Apxil 1907. 


(14) 28 A. 4821 %o c w. a. i,. j. 3^01 

^ C. L J. 48 m T. 1431 8 ±01IL I<. R. 3071 

16 Ms lifji f/VS fs 33 ‘.Ii M 81 > 

(ti Cs)i ' 


On the otker hand, the learned 
for the plaintiff-respondent contends that 
it is enough that Raghnnanaan Prasad 
was in a positibn to enter into the possession • 
of the property and that this position' the 
acquired when he deposited luoney ' on 
the 2nd March 1907. In the view which 
we ar e taking of the case, it is not necessary 
to decide between these two contentions. 
We will assume that constructive possession 
is sufficient for the acquisition of the charge 
contemplated by section 95 of the Transfer 
of Property Act (IV of 1882). We ate, 
however, clearly of opinion that the ac- 
quisition of possession, constructive or ac- 
tual, is in the present instance a condition ^ 
precedent for the creation of a charge 
under that section. It follows that the 
continuance of the charge depends upon 
the continuance of possession. That this 
is the intention of the IvCgislature is clear - 
from the terms of section 95 of the Act. 
As a general rule, there is no lien at law 
without possession and this rule of Common^ 
Law seems to have been adopted by the 
Legislature for the purpose of section 95. 
In equity, possession in certain cases will 
not be necessary but in the present case 
we must be guided by the provisions of 
section 95. On this view of the case the 
charge now sought to be enforced had 
come to an end when Raghunandan Prasad 
parted with possession in favour of the 
appellants early in July 1907. The appeal, 
therefore, succeeds. 

In view of our findings on the point of 
notice the appeal succeeds in so far as 
the decree for sale of 4/5ths of 2 -bismas 
ly-biswansis and S’^achwansis share in* 
Mauza is concerned- Ti;e other 
points raised in the arguments at the hear- 
ing of the appeal are all points of law, 
and, in view of our opinion j ust expressed, 
it is not necessary to decide them. 

We, therefore, allow the appeal, reverse 
the decree of the Court below and dismiss 
the plaintiff's suit in respect of the relief 
f or th e sale of that shar e . In other r espects, 
the decree of the lower Court will «tand. 
The appellants will get their, costs from 
the plaintiff-respondent in both the 
Courts. 

App$ai allokfod. 

s, D. 
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NAflBUE JUDICIAL COJSMISSIONER’S 
COURT. 

m Civil, revision No. loo or 1922. 

March 8, 1923. 

Present: — ^Mr. Hallifax, A. J. L. 
JKALICHARAN — Pi,AiNTiPF— A pplicant 
versus 

RATANSINOHand others— Dependants 
J — ^Non-Applicants. 

CivU Procedure Code {Act V of 1908), 5. 141, 
O. IX, rr. 8, 9, 0 . XLIII, r. 1 (c)--Swi« dh^ 
missed in default — Application for restoration — 
Bismissai in defMult-^ Appecd — Procedure. 

The procedure provided in the Civil Procedure 
Code in regard to suits must be followed so far as it 
can be made applicable, in all proceedings iarising 
out of an application for the restoration of a suit 
dismissed in default of the plaintiff. [p. 590, 
col. I.] 

Mmakji v. Surajmal, 10 Ind. Cas. 705; 7 N. L. 
R. 32, followed. 

An appeal lies from an order dismissing an 
application for restoring to file an application 
for the restoration of a suit dismissed in default 
of the plaintiff, [p. 590,00!. i.] 

Revision of an order of the Subordinate 
Judge, Bhandara, dated the 22nd December 
IQ2I, in Miscellaneous Judicial Case No. 72 
of 1920. 

Mr. G. R. Pradhan, for the Applicant. 

JUDGMENT.— A suit filed by the ap- 
plicant, Kalicharan, in the Court of the 
Subordinate Judge, Bhandra, against the 
three non-applicants was dismissed on the 
23rd of June 1920, on account of his ab- 
sence, the first two defendants being pre- 
sent, that is to say, under r. 8 of O. IX of 
the Civil procedure Code. On the 35th 
of June 1920, he put in an application 
under r, 9 of the same Order for restoration 
of the suit and this application also was 
dismissed in his d fault and hi the pre- 
sence of the first defendant on the 24th i 
September 1920. He then applied again 
on the 30th of September 1920 for the 
restoraion of his application to restore 
his miit, and succeeded in satisfying the 
Court that there was sufficient cause lor 
his non-appearance on both, the 23rd of 
Jine a .d the 24th of September, the dates 
on i?t^Mch hi& suit and the application for 
restoration of it were dismissed. The learn- 
ed Subordinate J dge, however, appears 
to have regarded the second application 
as*' one*"f'or restoration of the suit itself 
not^tts^one for^restksratioa if the irst 


application, and accordingly dismissed it 
as barred by time. 

2. In appeal against this dismissal -the 
finding that good cause has been shown 
for non-appearance on both occasions 
was accepted and it was held tliat the 
Subordinate Judge ought to have restored 
the second application aijd thereafter the 
suit, section 141 of the Civil Procedure 
Code being applicable to the proceedings, 
as was laid down in Manakji v. Sureejmal 
(i). The learned District Judge was, how- 
ever, of opinion, based apparently on the use 
of the word suit " in clause (c) ot 
r. I of O. XLIII, that though an appeal 
lies against an order under r. 9 of O. IX 
refusing to restore a suit, there can be 
none against an order passed u nder the same 
rule read with section 141 refusing to 
restore an applicaton- The plaintiff has 
now applied for revision of the Subordinate 
Judge's order dismissing his second applica- 
tion, admitting the correctness of the 
view taken in the Court of the District 
Ju dge that he has no right of appeal 
against that order. 

3 In Harlal v. Narayan (2) I distinguish- 
ed the case of Manakji v. Surajmal (1) 
as not being concerned with execution 
proceedings. I went out of my Way, how- 
ever, to suggest a doubt as to its correctness 
in regard to proceedings of the nature of 
those with which we are concerned now 
in view of the rulings of the Privy Council 
in Thahur Prasad v. Faktr-Vllah (3) 
and the Calou tta High Cou rt in Han Charan 
Ghosh y. Manmatha Nath Sen (4). That 
doubt I find on examination to be without 
basis. Both the cases mentioned dealt 
with an application in execution, and it 
Was held that section 647 of the bid Code 
in the earlier case and section 141 of the 
present Code in the late^ case did not, make 
the procedure laid down for suits the pro- 
cedureto be followed in such cases, bu t only 
for the reason that the Code itself ‘l^iys 
down a full procedure for them. That 
reason does not apply to applications 


(i) 10 Ind. “Cas: 705; 7 Hi L* R. 32. 

, (2) 64 Ind. CaSf 420; 18 N. L* * 5 ** 4 N.-L# Ji 
1 18; (J922) A. I. R. (N 4 267. _ 

(3) 1:7 A. 106." 5 M. L. f. 5; 22 I. AV 44; 
pjc. J, 526; 8 Ind. DeejN. «.) 3, J(P 4 0 .). 

(4) 49 Ind.' Ca»L 683? 41 C if Ci W* N, 343, 
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of the nature of that with which we are 
How ^ doling. I hold, therei ore, following 
the ruling in Manakji v. Surajmal (i), 
that the procedure provided in the Civil 
Procedure Code in regard to suits must be 
followed So far as it can be made applic- 
able in all proceedings arising out of the 
present application. 

4. But the view taken by the learned 
District Judge is in effect that section 141 
makes O. IX applicable to the present 
case but does not make clause (c) of r. i 
of O. XI/III similarly applicable. The 
words of the section, however, make the 
whole of the Procedure Code applicable, 
as far as that is possible. The distinction 
seems to be based on the Ube of the word 
'‘suit in the latter rule, but that is the 
word used all through r. 9 ot O. IX and also 
in section 141. It appears in clause (c) 
of r. I of O. XI/III merely as a repetition 
of the exact terms of the rule against 
which an appeal is allowed that repetition 
being necessary merely becasue the appeal 
is allowed only against the rejection of an 
application, that is to say, only one of 
the orders that can be passed under r. 9 
of O. IX ; otherwise it would have been 
sufficient to mertion no more than an ordei 
under that rule. The right of appeal is 
no more and no less a mattei of procedure 
than the right to apply for the setting aside 
of a dismissal in default, and the ruling 
of Skinner, A. J. C., wffich the learned 
District Judge followed comes to this, that 
after the word “suit,'’ wherever it occurs 
in r. 9 of O. IX, we must read the words : 
"or other preceding to which this rule 
applies by virtue of section 141.” It 
follows that the same words mu st be added 
after the word “ suit ” in clause (c) of r. i 
of O. XI/III. In that view, an appeal 
did lie to the Court of the Distiict Judge, 
and that Court ought to have restored the 
application, leaving the Subordinate Judge 
to niake the necess^ consequential res- 
toration d the suit. 

5. In strictness, therefore, the order 
of the Subordinate Judge being appeal- 
able cannot be revised, and the correct 
course for this Court would be to set aside 
the appellate decree, against which no 
second appeal lay, and to remand the 
case to the Appellate Court. That Court 
e«uld pass no order but that the appUcation 
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for restoration should be restored, and 
thereon the first Court could only order 
that the suit should be restored. X© ob- 
ject can possibly be served by going through 
these formalities, which can only mean 
at least two umiecessary appearances in 
Court for the parties. I, therefore, order 
that, the suit itself shall be restored to the 
file ard tried out according to law. The 
costs of these proceedings, in which the 
Pleader’s fee will be Rs. 15, will be costs 
in the suit. 

g.r. d. Application allowed. 


LAHORE HIGH COURT. 

P'lRST Civiu Appeal No. 2490 of 1921. 

March 5, 1923, 

Present: — Sir vShadi Lai, KT., 

Chief Justice, aud Mr. Justice 
Zatar Ali. 

KIDRl PRASAD and others-— 
Defendants- Appellants 
versus 

K. R. KHOS ALA— Plaintiff- 
Respondent. 

Jurisdiction of Courts — Exclusion of jurisdiction 
• — Consent of parties. 

An agreement betT^een the litigants to have the 
suit tried in a particular Court to the exclusion of 
other Courts which may also lawfully entertain 
the same, is unenforceable. 

Pfosunno Chunder Bose v. Prosunno Chunder 
Roy, 15 W. R. 343, and BarhaUun-nissa Begam 
V, Mahboob Ali Mian^ 52 Ind. Cas. 684 at p. 685; 
17 A. L. J. 10681 I U. P. L. R (A.) 187; 42 A. 70, 
distingnirfied. 

Litigants can no more by agreement inter se 
divest a Court of its inherent jurisdiction over the 
Subject-matter of a suit than they can confer 
jurisdiction upon it by consent where it has 
none. 

Fnst appeal against a decree ot the 
Senior Sub-Judge, Simla, dated the 12th 
October 1921. 

Mr . Badn Das, for the Appellants. 

Mr. Sagar Chand, for the Respondent. 

JUDGMENT. — -The suit for accounts out 
of which this first appeal arises was based 
on a written agreement according to which 
the plaintiff, who * is a Barrister of Simla, 
undertook to obtain contracts for the 
defendants, who are Bankers and con- 
tractors of Ferozepore Cantonment, on 
the condition, inter alia that, the latter 
would pay him lo per cent, of the net profits 
on the contracts. The agreement was exe- 
cuted at Ambala on the 22nd October 
19S10, and bsg the end ot lliat monlli Ibe 
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defen ’ants, through the instrumenlality of 
the plaintiff, were given at Sin la three 
contracts to supply to Government 300 
tons of Ghee, 1,140 tons Gur ana. 375^ tons 
Sugar. In February 1921 they paid to 
plaintiff Rs. 2,000 in part satisfaction 
of his claim to a share in the profits and 
in April he began to urge for paymentl 
of the balance. At first, on the 2nd Apr i 
1921, he sent them a letter demanding 
settlement of accounts but not receiving 
a reply thereto till the 15th April he sent 
them notice in a register ea cover intimating 
that they should refer the matter to arbi- 
tration in accordance with clause^ 14 of 
the agreement and nominate tl eir arbi- 
trator within a week and that if they tailed 
to do so he would file a suit against them. 
In reply to this letter of 2nd and the notice 
of tlie 15th April the defendants wrote 
back on the 20th April to say that tliey 
never c.enied his claim but could not cal- 
culate tiie net profits as the accounts weie 
not ready; that in case he shoulu insist 
upon immedaite payment they were ready 
to make a rougli calculation of the profits; 
that no controversy or dispute had arisen 
between them which coula be referred 
to arbitration, and that he might come 
to Ferozepore and examine the account- 
books to satisfy himself but shoula not 
rush to Court. But the plaintiff did not 
wait much longer and on the 17th May 1921, 
instituted the present suit for accounts 
in the Court of the Subordinate Judge, 
Simla. The defendants pleaded tnter aha 
that the Court had no jurisdiction to try 
the suit because, according to clause 15 
of the agreement, the Courts at Ferozepore 
alone were given jurisdiction to try cases 
between the parties; that accoraing to section 
18 of Schedule II to the Code of Civil Pro- 
cedure the suit should be stayed and 
the parties directed to ref er it to arbitration, 
in compliance with clause 14 of the agi ce- 
ment, and that the suit was premature 
as no cause of action had accruea to the 
plaintiff. Upon these pleadinga the Court 
bdow framed the following issues: — 

(1) Has this Court no jurisdiction? 
(3) Does clause 14 of the agreement 
bar this suit ? (3) Can the suit be stayed, 
if 80, should, it be stayed ? (4) Is the 
suit premature ? (5) Is the plaintiff not 
entitled to rendition of accounts? The 


lower Court recorded a finding on f&sue 
No. 3 only stating in its judgment that 
defendants* Counsel gave up his case on 
all the issues except No. 3 and decided 
that issue against the defendants and 
granted the plaintiff a decree with costs 
for rendition of accounts. Counsel for 
the aefdndants-appellants contends be- 
fore us (i) that the lower Court ought to 
have given findings on all the law points 
specially on the question of jurisdiction 
because the admission of Counsel on a 
law point does not bind his client and, 
further, because jurisdiction could not be 
co’-f<.'rrcd by cv.nsent of parties, and (2) 
that the suit should have been stayed 
and that the parties should have been 
directed to refer the matter to arbitration 
according lo clause 14 of the agreement. 

As regaras the plea of want of jurisdic- 
tion it is clear that the litigants can, by 
agreement inter se, divest a Court of its 
inherent jurisdiction over the subject-matter 
of a suit no more than tl ey can confer 
jurisdiction on it by consent where it haa 
none. Trie learned Counsel for the de- 
fendants-appellants could cite no authority 
in support of his proposition that the 
agreement to have the suit decided by 
the Ferozepore Courts to the exclusion of 
other Courts which could lawfully, enter- 
tain the same, was enforceable Prosunno 
Chunder B>se v. Prosunno Chundor Roy 
(i) and Barkahun-nissa Beg am v. Mahboob 
A H Mian (2) cited by him are not in point. 
We are, therefore, of opinion that the 
jurisdiction of the Court below could not 
be ousted by the agreement between the 
parties. 

As regards the finding of Issue No. 3, 
the reasons given by the Court below in 
support of it are untenable. The defend- 
ants' plea that the accounts were not 
ready is on the face of it true. To purchase 
am supply hunareds of tons of Ghee, Gut 
and Suiar, they must have made numeroui 
transactions with a large number of per- 
sons at different places, and must have 
expended lacs of Rupees thereon, and, 
therefore, it was not possible for them to 
complete accounts of aU these transactions 
and calculate net profits within the time 

(I) 15W.R.34S. 

(s) 58 Ind-Ca*. 684 at p, SSjt 17 A , b. J. 106 
X U. R. (A.) XS7{ 4SA.70. 
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at. their disposal before the< institution 
of the suit. The lower Court says in its 
judgment that the point in dispute between 
the parties was whether the accounts 
were ready or not and that the defendants 
refused to refer tHs point to arbitration. 
But they asked the plaintiflE to inspect 
their account-books ana see for himself 
whether what they stated was true or 
not. There is nothing to show that in 
reply to the defendants' letter of 20th 
April the plaintiff wrote back to say 
that he wanted to refer to arbitration 
the question whether the accounts were 
ready or not, The plaintiff made no 
allegation which the defendants denied 
and, therefore, the latter were justified 
in telling him that there was no point in 
dispute between them which could be 
referred to arbitration. 

The next q ues tion is wh ether th e suit sh ould 
be stayed and the parties directed to havo 
recourse to arbitration according to clause 
14 of their agreement. As more than 
2T months have now elapsed since the 
institution of the suit the accounts must 
have been completed during this periol 
ana the aerendants must now be in a 
position to tell what has been the amount 
of their net profits, if any. We are, there- 
fore, of opinion that the suit must be stayed 
and the parties directed to appoint arbi- 
trators to examine the accounts and fina 
out therefrom the amount ot net profits 
if any, and award to the plaintiff the amount 
aue to him. Accordingly we accept the 
appeal, set aside the judgment and decree 
of the Court below and reraana the case 
to be dealt with as stated above. Tne 
Court-fee stamp on the memorandum 
of appeal to be refunded. Other costs 
in this Court to be borne by the parties. 

N, H. Appeal accepted, 

KA01PUR JtTDIClAL COMMIiSSlONER'S 
COURT. 

HisdBMANEOUs Appear ]No. 8-B of 1923. 

August 15, 1923. 

Present : — Mr. Prideaux, A, J. C. 

Mtitumfmt TXJI/SAI — ^Appi^icant — 
Appei,iant 
verms 

kusamniat TtJI^SAI— N ok-Appwcant— 
Respondent. 

GumMam and Wards Act {VIII of 1890), 


[1943 


55.47,48 — Order fixing maintmmce and ednea^ 
tion alio wanes of ward — Appeal^ whether lies. 

No appeal lies from an order on a guardian- 
ship application fixing the amount to be ; ^ paid 
by the guardian of the property for the main- 
tenance and education of the ward. 

Gopammal v. Srinivasa Iyengar, 27 Ind. 
Cas. 921} 28 M. Iv. J. 96, followed. 

Appeal from a a order of the District 
Judge, Akola, dated the 24th Eebruary 
1933, in Miscellaneous Case No. 16 of 1922. 

Mr. V. G. Tambe, for the Appellant. 

Mr. A, V. Khare, for the Respondent. 

JUDGrMENT.— The guardian who has 
been appointed by the D'strict Court should 
have been made a party to this appeal, 
but the point is really inmaterial for I in- 
tend to dismiss the appeal. It is clear from 
the record that the present appellant is an 
unfit person to be appointed the guardian 
of her minor sons' property. She has 
in the past been immoral and has spent 
the minor's money in wandering about 
the country to get away from her village 
for her delivery for an illegitimate child. 
It is also clearly established that she has 
been mismanaging and wasting the minor's 
estate. Under these circumstances, the 
D. strict Judge was clearly right in not 
entrusting the further custody of her minor 
son's property to her. 

It is here argued that the maintenance 
ordered by the D.st ict Judge, namely, 
Rs. 25 a month, for the maintenance of 
herself and her two children is insufficient, 
but no appeal lies from an order on a guar- 
dianship application fixing the amount to 
be paid by the guardian of the property 
for the maintenance and education of 
the ward: See Gopammal v. Srinivasa 
Iyengar (i). There is nothing to pievent 
the guardian or the present appellant 
applying to the District Judge to increase 
the monthly allowance should circumstances 
exist to make this desirable. This appeal 
fails and is dismissed with -costs. The 
appellant to bear the respondent's costs. 
I fix Pleader's fee at Rs. 20. 
o , K . D . Appeal disinksed. 

(i) 27 Ind. Cas. 9211 *28 M. h, J; 
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CHHAJJ0 V. aOKUI,. 

ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 89 of 1921. 
July 5, 1923. 

Pr^^sent : — Mr. J slice Subiman. 
CHHAJ j U AND others— Defendants — 
Appellants 
versus 

GOKUI/ — Plaintiff— Respondent* 

R^.»utration Act {XVI of 190S), s. 17 — Docu- 
ment affecting property worth over Rs. loo — Family 
settleynent-*-Compromise — Property affected exceed' 
ing Rs. 100 in value — Regxttrjlion compulsory 
— Res judicata — Representative suu, aect^ton in, 
whether operates as r^s judicata. 

A doc anient which purports or operates to 
create or extinguish a y ripht or interest in m- 
moveable property worth Rs. 1.00, even though 
it records a family settlement or compromise, 
is compulsorily registrable, and, unless registered, 
has no binding effect. 

Jagrani v. Bisheshar Dube, 35 lud. Cas 7011 
38 A. yit); 14 A. D. J. 449 (F B 1 . relied on. 

A suit instituted in the interests of n estate 
and for the beaefit o not only the pla ntiffs, but 
all persons who come to succeed after t era, is a 
representative suit and the decision arrivtd at 
therein, iu the absence of any fraud or c<‘iliision, 
is binding on subsequent reveisioners and ojjcraies 
as res judicaia [p. -,93, col. i ] 

Risal Singh v. Balwani Sitigh, 48 lad. Cas. 553; 
40 A 5)3: 45 L A. i68; 28 C L J. 519. 24 M. L. 
T. 361: 9 L W. 32; 23 C W, N. 3? ; ' 191 M. W. 
N. 155: ibM. L J. 597: 21 Bo u. L. R. 5 i fP. C ) 
and Kesho Prasad Singh v. Sheopargish Ojha, 
64 Tad. Las. 248; 19 A L J. 749; 3 U. P L. R* 
(A.) 117; 44 A. ly; (1922) A. I. R. {A ) 301. relied 
on. 

Narain Singh v. Rar Kunar Singh, 66 Ind. 
CaS. (I >22) A I. R. (A ) 217, 44 A. 428; 20 A. 
E. J 251 , distinguished. 

Second appeal against the ^^ecree of the 
District Jitjge, Meerut, dated the 2ncl 
September 1920. 

Ml. N. N. Kaiju, for the Appellants. 

Mr. P. B.merji, for the Respondents. 

JUDGMENT. -Ti is is a defen .an^'s* ap- 
peal aA-ising out of a salt for recovery of 
possession ot a one-ti:ira sl.are of 49 b ghas 
anl o .d lani. Tje pk intiff claimed to 
be entitled to tue property on tue t.eatb 
01 his moticr an . a mt, Buurya and Kirpya, 
daughters of Pirtui, lue last male. owner. 

Onbe.iflf of t le V4efen^antsit w&splea ed 
that tiie plaintiff was bound i y a family 
settlement arrived at between the oefend- 
ants anl the la..ies and t^iat the cUim 
wiis also barred by tj\e piinciple of 
judicata in consequence of a previous liti- 
gation. 


Pirthi, the last male owner, died some 
22 years ago anl Us widow, Musammat 
Shib}T, Slice eec.ed to the estate. She cied 
in 1910. On her death an application 
for mutation of nrmes was mactC in the 
Revenue Court by Musammat Bhurya and 
Kirpya, the two daughters of Md^ammat 
Shibya, which was opposed by Chajju, 
defendant, on the allegation that he was 
the adopted son of Mmarnniat Sbibya. 
Ti e matter reniainect pending in the Re- 
venue Court for a long time and, ultimate- 
ly; on tue nth October 1911, a compromise 
was hied in that Court, tmuer which two- 
thircLS of the properties went to the two 
aaiighters in equi-l shares and the remain- 
ing one-third to Chhajju and other colla- 
terals. Mutation o*^ names followed ac- 
coraiugly. Very soon after this compro- 
mise, namely, on ti.e 18th of June 1912, 
Mitsax.mit Briir^a ana Musan.ma Kirpya 
institute . a stdi in ti.e Civil Court to re- 
cover I osvsession o' ti.e one-ti.iru sl.are of 
t,.e pioj^eities Wiich hau. gone to Chhajju 
an . ot,.eis, on h.e allegation ti.at the pre- 
vious compromise was not binuing on them. 
In t..e plaint, as originilly filed, there was 
no relief asked lor as to the cancellation 
of tuat compromise. Tue Court of first 
in>tance turew out tue suit on the technical 
groin 4 taat tue plaint was defective. On 
appeal ti^e plaint was ordered to be amend- 
ed, and a relief for the cance lation wan 
ajx.eJ., am ti.e case remanaea for aisposal 
on tue meiits. On the 24th of March 
J914 tue Court of first instance aismissed 
tiie suit, holviing that the ladies could not 
avoia tue previous compromise. Tnisdecict 
w'as affirmea in appeal by the District 
Juuge and by tiie High Co rt on the 13th 
of April 1916. Th e r esul t wa s, tha t Chha j ju 
ana others remained in possession of the 
one-tuird share of the estate of Pirthi, 
ana a suit brought to recover possession 
of it by Pirthi’s uaug Liters stood dismiss* 
ei. Both tue caugkters have since diea- 
Gokul, tue present plaintiff, who is the son 
of Mu amnat Bhurya has instituted the 
present suit to recover possession of the 
one-tuird share which haa passed out 
of the estate. This suit hai been decreed 
by both the Courts below. 

In apiieal two points haVe been raised 
before me: fij tuat the present claim is 
barred by the principle of m judUaiafttid 
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(2) that, iuany case, t]ie previous compro- 
mise was a family settlement anj was bind- 
ing on the plaintiff. 

It would be convenieni to dispose of the 
second point first. If the question of res 
judicata ' Oes not arise then, in my view, on 
the findings recorded by tlie learned Dis- 
trict Ju ge, the compromise cannot be held 
to be binding on the plaintiff. In the first 
place, there is a finding by the lower Appel- 
latte Court that this reall}^ did not amount 
to “a genuine family settlement. In 
the next pk ce, he has held that this com- 
pormise could not bina the ladies nor the 
plaintiff for want or registration. Tiis 
latter view is supported by tlie Full Bench 
ruling in the case of Japaniv. Bisheshar 
Dube (1) in wiuch it was helc ti.at a do- 
cument which purports or operates to create 
or extinguisii any right or interest in im- 
moveable property wortJi Ks. loo, even 
though it records a family settlement, was 
compulsorily legistrable. I am, therefore, 
of opinion that, if the present claim is not 
barred by tjie principle of res jad} cat a ih^n, 
on the findings, tj.e compro'uise cannot 
bind the plaintiff. Ti.e principal point 
for determination, therefore, is the plea 
of judicata. Tue former suit was 
instituted by the ladies to recover posses- 
sijn of a part of t] e estate which 
was in the wrongful possession o' Culia}ju 
and others who were claiming ? paramoaul 
title in themselves. Ti.e suit obviously 
must be deemel to have been institute J 
in the interest of tj e estate an for the 
benefit of all tjie persons wlo migiit come 
to inheiit it t^’erealtei . Ti.e two la^.ies 
representca ti^e estate for tue time 1 eing 
and it wjs tueirauty to raise all ti.eground 
of attack which would entitle them to 
recover possession ot the estate. If tj.ey 
failed to rase any such groan I, or if 
they raised it and it was not i ccepted by t].e 
Court, the uecree nevertjieless would be 
final. It is not suggestcvi anywhere tl at 
the former c.ecree had been obtained by 
collusion or fraud. Tue suit being, 
in my opinion, a representative one 

the decree would bind not only 
the lauies who were the plaintiffs in 
the suit but all subsequent suc- 

cessors to the estate. It has, honevei, 

(i) 35 Ind. Cfl». 701} 38 A. $L 6 i 14 A. I^. J; 449 

(Fi »i)* 


been strongly contended by tlie learned 
Vi kil tot tj,e respondent that tl 31 font ef 
suit was brought in the personal capaciiy 
of the ladies an for tlieir own benefit, 
inasmuch as their uiain object was to get 
the compromise cancellea in which they had 
enter en into, and that such a suit wrs really 
not a representative suit. It is furtlier 
contended that the defendants at that time 
were in the position oi tiansferees from 
these ladies ana a decision arrived at between 
the laclies and their transfeiees could not 
bind the present plaintiff who was not 
claiming title through them but claiming 
In his own right. But, as was observed 
by their Lordships of the Privy^ Council 
ill the case of Khunni Lai v. Gohind Krishna 
Narain (z), the property' which is acqnirea 
by persons uncier a compromise based 
on the assi'uqdion that tl ere w’as an an- 
tecedent title of some kiml in theu'selves 
wjjich was acknowledged and c efixieu by 
an agreement, is not the same thing as an 
alienaliou by limited owners in their favour. 
Chhaiju anl otiiers (id not acquiie any 
title from the two lacJes, but, on t] e oti er 
hand h ey’ iu compromise of an in_ ei en ent 
claim rcquiie^i a portion ot ti.e p^o] er1y. 
TiCN cannot, tj^ereiore, be treated as mere 
translerees rom those ladies. The learned 
Munsif in the former case had dismissed 
ti e suit for possession on ti.e groim . ti at 
tue compromise La. not been obUined 
un er any un ue iofliierjce, ndstake of law 
or fact, an! was in fact valid. Ti^e mere 
fact lliat the la ies at that time did not 
raise Uie plea that the compromise was 
not liu ing on tl^em for want ot registia- 
tion cannot nalify the effect of that c ecree. 
Even it tiiat suit had been ( ismisseu on 
the ground of personal estoppel t gainst 
the la 'ies, it seems to me that the acjud^ ca- 
tion would still be final. In the case of 
Risal Singh v. Balwant Singh (^), their 
Lon ships of the Ptivy Council held a c eciee 
dismissing a widovv’s suit on the ground 
of personal estoppel as bin(.ing on subse- 
quent reversioners. If the previous suit 

{2) 10 Ind. Cas. 477* 33 A. 356; 38 I. A. 871 

15 C. W. N. 543; 8 A. L. J. 552; 13 C. 1 . J. 575J 
13 Bom. L. R. 427; 10 M. L. T. 25; (1911) I M. 
W. N. 433; 21 ^ • L. J. (45 (P- C.). 

(3) 4to r.d Cas. 53 t 4° A. 593 .' ^5 I. A. i68j 
28 C. L. J. 519; 24 M. L. T. 3bJ { 9 L. W. 52; 23 C. 
W. N. 326; (1919) M. W. K. 1551 :6 M. L. J. 5971 
21 Bomt ti R. 51 ^ (P» C.) 



INDIAN CASm 


Vol; fS] 

AHII^YABAI V, VltHABAl. 

was a sail instituted in the interest of the 
estate ani for tue benefit of not only tte 
ladies but all the persons who may come 
to succeed after tiiem, then it must be 
deeme 1 to have been a representative suit, 
ani if it was si ch a suit then the {,ecision 
arrived at in that litigation, in the absence 
of any fraud or collusion, would operate 
as res judicata. This was the view accepteo 
in the Full Bencii case of Kcsho Prasad 
Singh V. Slieopargash Ojha (4). Tlielerrn- 
ei Fakil for the respondent l^as strongh 
relie I on tiie case o1 Navain Singh v. Raj 
Kumar Singh (5), in wi ich it was held 
that a previors comproruise e edee between 
an ai.optel son on the one han ! an 1 certain 
other claimants on the otuer was no bar 
to a subsequent claim raised by tlie a u opted 
son. Tait case, however, is clearly (Js- 
tinpdshable because in that case a corn- 
pro nise (.ecree ■ i,. not stand on any Jjiglier 
fooling than the comproniise itself. TueJe 
Wi s really no a ju ication by tj.e Court 
an I a question of re^ pidicata in ti,at case 
cli:i cot arise. Tue learned JuiLges were 
of opinion tbal, un .er the circumstances 
of that case, the compromise w'as not a 
settlement ol any bona fide family dispute 
and as s.ich was not bin Jug on tlie plain ill. 
In tue present case 1 i.ave alrea..} said 
that if it were iid for the decree !n tue 
previous suit Wiich was obtained after 
a fair figl t, tlie compromise would not 
have been bin.ing on the plaindff. 

Tae result, therefore, is ti at 1 allow t] e 
appeal, set a si .e tue tiecree of rUe lower 
Appellate Court and dismiss tl.e suit with 
costs in all Courts. 

Appeal allowed. 

W. C. A. 

(4) 64 Ind. Cas. 248; 19 A. L. J. 740: 3 U. P. 

R. (A ) 117: 44 A 19; (192 ) A. I. R (A ) "^01. 

(5) 66 InJ. C s. 62; (1922) A. I. R. (A.) 217; 
44 A. 428; 20 A. I4. J. 251. 
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NAlPUa JUDICIAL COraiSSIONER^g 
COURT. 

MisceuIvAneous Civil appeal No. 13 op 

1933. 

July 7, 1933. 

Present'— A.. S* C. 

Musammat aHILYABaI — Non-appw- 

CANT — APPELLANT 
versus 

Musammat VITHaBaI and another — 
A pplicants—Respondents. 

Guardians and Wards Act {VIII of 1890), 
s. 39 (h) — Guardian, appoint vent of — Person resid* 
ing outside jurisdiction of Courts whether eligibU 
for appointment. 

There is nothing in the Guardians and Wards 
Act to prevent a Court from appointing as guardi- 
an a person who ordinarily resides outside the 
limits of its jurisdiction. 

Asghar Ah v. Amina Begatn^ 24 Ind. Cas. 
59; 36 A. 280; 12 A. L. J. 392, dissented from. 

Api^lication for stay of the execution 
of ail order of the District Judge, Wardba, 
dated tl e i6tli April 1923. 

Mr. M. R. Bohde, for the Applicant. 

ORDER. — Idiis is an application to stay 
execution of tie District juege, Wardlas 
order dated the i6th Ap.il 1923 regarding 
the guardianship of two m’nors, Vital aged 
eleven and his sister K.mala aged six. 
Tl e first applic ajit in tl e case, Musammat 
V. tlia Ba', is a real sister of the minot 'sfatl er. 
The second ap| licfn is the son of the first. 
These, who are residents of Bc-mbay, have 
been appointed joint giard’ans if tj e per- 
sons of the m nors with perm’ssion to take 
them to their home near Bombay. The 
case is row under appeal in this Court, 
It bemg fixed for the 19th ^ptember for 
blaring applicant with the records. One 
applicat on to stay execution of the order 
having faded, this is tie second. The 
ground urged is that it is against the pro- 
visions of the Guardians and Wards Act 
to appoint guard an^ residing outside the 
Court's jurisdiction. I am referred to sec- 
tion 39 (^0 which lays down that a Court 
may remove a guard'an who ceases to 
reside within the local limits of the juris- 
diction of the Court, The Act does not 
say must remove such guardian, and nothing 
in the Act itself has been shown me prevent- 
ing the appointment of a person ordinarily 
residing outside the limits of the Court's 
jurisdiction* It is conceivable that in many 
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cases no pTop^^ objection could be raised 
to such a course. I am also referred to 
Asghar Ah v. Amtna Beg^m (i) which 
lays down that the Guardians and Wards 
Act, 1890 contemplates that an applicant 
for guardianship should reside within the 
jurisdiction of the Court to which he mace 
the application. Wjth due respect, I dcubt 
the c orrectness of the dicti m above refen ed 
to. Undet the peculiar c rci m^itanccs ol 
the present case, namely, that the present 
applicant appareutly is lo re'at on <if the 
minors and tliat she is a .prost ti.te by 
profession, 1 see no reason to stay execu- 
tion of .the District Court's order . I decline 
again . to vstay it. 

G. R. D. Order accordingly, 

(i) 24 Ind. Cas. 59; 36 A. 280; 12 U h. J. 

392. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal Iso. 868 1921. 

December 5, 1922. 

* Present: — Mr. Justice Sti art. 

Musammat DURGa and another— 
Defendants— Appellants 
versus 

BABU RAIVI and another — 
Plaintiffs— Respondents. 

Licensor and licensee — Licensee in possession — 
Demal of tiite of grantor, eftcci of. 

Aliceisee in possession does not, like a tenant* 
by denying the title of the grantor of the 
license, forfeit the license and leconic liaLle to 
ejectment. 

Bharam Kunwar v. Fakira. A. W. N. (i* 01) 157 
and Akbar AH Khan v. Sf.ah Muhammad, 

Ini. Cas. 443. 39 A. 621; 15 A. L. J. 592. 
bllowed. 

i^econd appeal frem v. decree of the 
Distiict Judge of Farrnkhabad, dated 
he 12th July 1921. 

Mr. DUfga Prasad, for the Appellants. 

Mes.'^rs. G. Agamala and Gulxanlal, for 
he * Respondents." 

JDDCIMEi»-t — Oh the findings of both 
hej Courts below, Musanmai Durga and- 
:)ia Ram are the licensees of a certain 
>ie€e of land in j^Ainikhabiid town upon 
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which a kacfia puckka house has been 
constructed, and the pla’ntiffs are the 
licensors of that land. In a previous suit; 
Durga denied the plaintift's title 
S a Ram d d not. Darga als > executed 
a usufructuary mortgage, under which, 
however, possession was not given. The 
plaint 'fis then sued for a declarat on that 
the usufructuary mortgage was in- 
operative agaJist the r t tie to the lard 
and for the ejectment of the defejidajits. 
The Trial Court granted them a dec'ara- 
tion that the usufructuary mortgage 
was inoperative and that D..rga had ]o.st 
her right to residence but refused eject- 
ment. 

The lower Appellate Court grajited both 
relieU. The defendants api^eal here. 

It is quite clear that the defendants, 
Durga arid »S’a Rarn, are licejisees. Apart 
from the fa d that Sa Ram never dei ied 
the plaint ’ff's title, it is settled law in this 
Court that a licensee in possession does 
not, like a tenant, by denying title of the 
grantor of the license, foife't the license 
and beco 1 e liable to ejectment \Dharatn 
Kunwar v. Faktra (i) and Akbar Ah 
Khan v. Shah Muhamtnad (2)j there s no 
ca^efor ejectment. I do r^ot agree w.th the 
a pell ants that MusammutlDvit^^d. did not 
dejiy the title of the idanit.fis. I tlpj.k 
shed d. It is to be noted that the plaint- 
iffs d.d not sue for ejeidment by revoca- 
tion of license. Had they done so, the de- 
fence ra'sed under .section 60 of the Ease- 
mej*ts Act would have been mator'al. 

As a result, I set aside tl e ('ecree cf tl e 
lov\ei Appellate Court and iiploldtle 
decree of the learned Munsii only so far 
as rt awards a declaration that the mort- 
gage cannot operate against the intcicsts 
of the pla'nt ffs. The .suit for disposses- 
sion of Dtrga and S a Ram is dismissed. 
The plaintiffs will pay their own costs 
and those ofDirga and Sa Ram in this 
Court and the Courts telow. These 
costs will ii;cli d«. in this Court fees 
on the higher scale. 

w. c. A. Appeal allowed, 

fij A. W. N. (1901) 157. 

(2) 40 Ind. Cas. 443; . 9 A. 621; 15 A. J , J. 59a. 



VJ. 75l fimtAN GAMS. m 


SHAMBHU DYAI* SfNGH 0i XSWAB SARAN. 

AVAHABAD HT<^H COtfRT. 

vShcond CrviL Ai’peai. No. 427 of 1921. 

Decembe^' ii, iq22. 

Preseht: — M''. J vs'^ice vStua^l . 

SHAMBHU DYAL STNGH and others- 
Defendants — A^n’eteants 
versus 

ISWAR vSARAN and others — Peaintiffs 

RESP O ND F NTS . 

Hindu Law — Joint family — Decree against 
father — Execution against joint family estate, whe- 
ther allowable — PaHihon subsequent to decree — 
Creditor, rights of, whether cijfected. 

Where a simple money-decree is passed against 
the father and manager of a joint Hindu family, 
it can be executed against the whole of the es- 
tate and operates against the intere.sts of the 
sons. Any partition of the property subseqnent 
to the date of the decree would not affect the 
creditor’s rights against the joint fanuly property, 
which rights would be the same as on the date 
on which the decree was passed, and would not 
be affected by subse'iuent actions of the members 
of the family, fp. 599 cols. i& 2.] 

Sripat Singh Dugar v, Prodyrf Kumar Tagore, 
39 Ind. Cas. 2«>2; 44 I. A. 1; 32 M. L. J. 133: 15 
A. L. J. 147; (1917) W. N. 193; 21 C. W. N. 
442; 25 C. ly. J. 220; 21 M. L T. 222; 10 Bom. 
iy. R. 290, 44 C. 524 (P. C.), followed. 

Sahti Ram Chandra v. Bhup Singh, 30 Ind. 
Cas. 2 So. 39 A. 437; 44 I. A. 126: 2 1 C. W. N. 698; 

1 P. L. W. 557: 19 Bom. L. R. 498; 26 C. E. J. i; 
33 M. L, J 14; (1917) M. W. N. 439; 22 M. L. T. 
22; 6 ly. W. 213; 15 A. E. J. 437 (P. C.), distin- 
guished. 

Secou I appeal from the decision of the 
Additional District Judge, Gorakhpiir, 
dated th* 2()th November 1920. 

Mr. A. Haider, for the Appellants. 

M'-.',r-^. Ah iV. Katju, Jang Bahadiir La! 
and S. P. Sinha, for t .e Respon t nts 

JUDGMEI'iT.-‘Ti;e facts of tj.e litigation 
out of \vj ich tj.is appeal aiises affob'. 
some in ication of tie 1 a A ness of ti.e 
way 01 tx.e . ecree -holder in In .ia. Ram 
Rich pal Singh is the father of two 
sous, Shambhu Day at Singh and 
Girja Dayal vSingh. They were members 
of a joint Hin.iu family governed by the 
Mirakshara Daw. Shambhu Dayal Singh 
was born about 1908, Girja Dayal Singh 
was born abo.it 1910. Before they were 
bornj ti.e fatjier, ^mrichpal Singli, com- 
menced borrowing money from tl e 'Kayasth 
Tra ing Company, Gorakhpur. [He conti- 
nue . borrowing money an in 1913, wu.en 
Sua mb,. n Dayui Singh' whs fi/.* an„, Giija 
I)ayal Siugh was three, heexecutea a pftimis- 
lory-notefor Rs. 2,028, and 1914 executed 


c secon: pro'mfsso^y-tio^e for Rs. in 
favo ir of E.e suu e Company. In 
ti.e Compnnv obtaine a ( ecree on the 
first promiss r^^-no^e an sol . t] e c.ectee- 
]'.ol e'''s ri'.^ ts ’ 11 er t at ecree togethei 
wit ’ 1 i? secon iiis^-oi}* note to Mulislii 
C : .otu Dal. Mims .i Cithotu Lai subse- 
q len^ly obtained a c. ecree on ti e second 
promissory-note later. Both decrees were 
against Ramrichpal Singh alohe^, he being 
the executant of the promissory -note 

in question. In execution of the firs’ 
decree Munshi Chhotu Lai attached cehthii 
juoperty ic 1918. Shambii Dayal Singh 
age 1 ten, an 1 Girja Dayal Singli, aged ci ght 
objecte in execution procee, ings tha 
tw'.-thin,s of the property so attachei 
was not liable to atthcl.ment uiJv.er llu 
(.ecree lor tl e following reason : — 

Their allegation was t] at t] ev anc 
fat] er were members of a joint Him 1 
family, and tl.at in ti.e year 1916 afte 
botd tj e decrees hau been passed again^s 
their father they, theeL.er. then being eight 
and tlie younger, then being aged s'x, liac 
separate , from tl eir fat) er by means c 
a pad'll’ ion ecree u, id 1 a been obta:ine( 
not in t .e Go ak; pur Distiict wl eie the; 
resded and where the property unde 
attadnment is situated, but in the Fyzaba< 
District iin er the jiuisdiction ol tl e Jiidi 
cial Comndssioner of Ouuli- Tl eir plea w'a 
accepted in 1918 by the Court executinj 
ti.e first ( ecree an a t' o-tl irds share of tl 
property in question was exempted fror 
attachment accordingIy^ WitlJn a yea 
o*^ tl e success of tj e plea of Sham bin 
D£yml Singh, an Girja Dayal Singh, Munsl. 
Col o^u Lai institute . a suit in tl e Cour 
of t e Si’bor inate Judue of Goraklpu 
for a relief w. ico must be exarrinecf rathe 
closely. Tue relief which he sotight' 
for a declaration that the decree of til 
2oth December 1916 passed by the FH zabaf 
Court was invalid; secondly, for a teversa 
of the order passed in execution on thi 
27th July 1918 declaraing two-third 
of the property not liable to attath 
ment, tnd, thirdly, for a dtblktetio; 
that the whole of certain family pr^petl? 
was liable to attpchmttit and sale i: 
execi.tion rot only of the fitst debhfe 
but of ^ the second etbetee, knd, as ta 
as I cait gather, he also de^ea thkt 'kh 
■ two-thltds"^shate of the pfoptity alHiad 
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Exempted should be liable for the satis^ac- 
%oa of both c.ecrees. Upon t] e lads be- 
fore me it .’oes not appear 11 at be l as as 
yet put t!.e secom. t eciee ido e^^eciUon. 
Ip tbe meanwj.ile, tie sHtalioii las 1 e- 
come furti er conij Heated by tbe fact t] at 
Ramricbpal Sinyli bas become r.n iuiol- 
vent. Ti e Receiver was nc d e^’ as a I ally 
to tlie suit. 

iTbe learned Counsel who represents 
the plaintiff in this appeal l.as said that 
all that the plaintiff wishes is for a ( eclara- 
tion that both these d eci'ecs bind as n uch 
joint property as is at present in 

the hands of Shanibhu Dayal Singh and 
Girja Dayal Singh and that 1 e w'ants 
nothing more. The plaint miglit have 
been draftea more artistically. It , however, 
in m3?’ opinion, suggests that tl:at is the 
actual relief which the plaintiff ucsireci from 
the beginning . In respect of the father's 
property, such os it is, he can of course 
only obtain such' satisfaction as tl e Re- 
ceiver can give him ami what he cleaU3" 
now desires is that l;e si’ all be at libcrU’ 
to execute both his decrees against the 
joint family property wl.icli las come 
to the sons, and which is not in tl e ] ands 
of the Receiver. TLe Trial Coiut ( ech ed 
that the promissoiy*note of 1913 was 
executed in satisfaction of autecec ent 
debts and that the wl.ole of ti e joint family 
propert^^ was thus liable under the ceciee 
passed upon it. It held tliat the second 
promissor3^-note had not been executed 
in lieu of antecedent debts or for legal 
necessityana that,therefore, tbe joint faniil}^ 
property was not liable under tj.e ceciee- 
passed upon it. It gave relief accord- 
ingly. TJie learned Second Additional Dis- 
trict Juuge in a careful and reasoned jirdg- 
111 ent on an appeal by tlie dejem anis and 
a cross-objection by the plaintiff decieed 
the whole relief for which the plaintiff 
had pra3"ed. The present appeal is jae- 
ferred by the two minor children, Sj aml)hu 
Dayal Singh ana Girja Da.val Single Be- 
fore I discuss the groum.s taken in tl e 
Memoranaiim of Appeal it is necessary 
to go back I0 the original plea< inis, ana 
it is to be noted., tl.at no! only rge tj e 
reliefs sought completely seia^rte hut 
that in two instances tj ey ( ejX'U u] on 
separate causes of action. Tne first relief 
!• for a declaration that the decree parti- 
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tlaning the prop<^rty between the father 
an- 1 the two sons wlJcji was passed by 
tlie Court ot F3"7.aba!'j is invahd.i as ayainst 
t' e plaintiff T: e sccou reli.e^ for a 
leve'sal ol ti e or er in execi 1 ion exempt - 
ing t e sons' p^opertv, is clerah" basea 
on O XXl, r. 63 an t e cause of action 
t e e a’CiSe uron t: e or er exem].ting 
1 ' at property w ic.. wa.s j asse on tie 
27t;i July 1918. T:.et] ir, relief, 1 ewever, 
for a declaration tj-at oU.er property held 
b}" tbe present appellants is liable 
in execution 0'' the first cecree and 
that that other property and the 
property already exempted are liable 
in execution of t]ie second e’ecree, 
is based not upon the or^ er of the 27th 
July 1918 but upon tl.e denial of the plaint- 
iff’s rights t o execute against such propei ty 
which was imjdied in the objection filed 
in 1918, u]:on w! iclt the otc er of t] e 27th 
J Illy 1 91 8 wo s pa ssed . Tr ere wei e, 11 u s, 
thiee ' eel oration sought an.! a Court- 
fee of Rs. 30 s .ould Lave been pai . and 
only Rs. 20 w’ere pai.i but tiat error can 
be correctea now. 

I shall now tdk. the grounds of appeal 
in order ; 

The Tint ground is, that the suit i barred 
by liin tatioij. The suit is certahdy not 
barred by 1 m tat on in respect to any of 
the throe rel'efs. It w^.s inst tuteri in 
1\'; arch 1919. The partition cherce of the 
F3"7al ad Court was passed on the 23rd 
October 1916. The pica that Shambu 
Dayal Singh and Girja Dayal Singh w?ere 
in no way liable was not put forward till 
1918 and the order in the Execution Depart- 
ment was not passed till the 27th July 
1918. The period of lim tation in respect 
of the third cause of action was one year, 
and the period of hm^'tatir n in respect of 
the other tA'o < auscs of action was not less 
Hum three 3'eais. 

The next point taken is. Hint the suit is 
barred by the provisions of se' t m 16 (2) of 
Act III of 1907. B certain^" is not 
so barrc' for tw?o reasons. In the first 
place, tl e rdiei soiigt.t, as I read it, in leS' 
oect to }>roperty was a- aiimt Sj pnibhu 
D'.ynl OiMa Da’>aiJ l^iige oniu’. 

T fat f" w: s a,'* a iic(e>s;iry 

]uit'. , blit no r^hef w.'S a iroiigl t 

against him, except in respect 01 the de- 
da ration that the decree of 19x6 was not 



Vol.75] 

SQAMBKU by At IE1I9H V. ISHWAK SAIAN* 

blallng upon the plaintiff. The plaintiff 
did not seek relief against any of the prop- 
erty which had come into the hands of 
the Receiver under the insolvency pro- 
ceeciings. hurther, the joining of the 
Receiver as a parly would have been suffi- 
4rfent to aire any irregularity. 

I now come to the next point. It is, 
that the two-thirds share of the sons in 
the faJiiily property is not liable to attach- 
ment ani sale in execution of simple money- 
decrees obtained against the father We 
here have to differentiate the two promis- 
sory-notes. The promissory-note for the 
large amount, Rs. 2,028, has been foiinu 
by both the Courts to have been execiited 
by Riuirichpal Sing]> to discharge ante- 
cedent debts incurred by him. The find- 
ing of the lower Appellate Court on this 
point is as follows There is abundant 
evidence to show that the proniissory- 
note dated the 22nd January 1913 was 
execatevi in consideration of several pro- 
missory-notes. Besides the oral evidence 
on tde point, there is tlie certified copy 
of tlic ledger of the Kayasth Trading anu 
Bankin’ Corporation, I^imite(j, Goraklipnr, 
the original creditors, from whom Munshi 
Chl)otu Lai purchased the o.ecree. I 
find the issue in favotr of the respondents." 
The issue (which he elsewhere calls tl e 
point) was whether the lower Court was 
rlgl t in holding that the promissory- note 
da lea the 22na January 1913 on which 
the earlier decree was passeci was supported 
by antecedent debts. This finding is 
a conclusive finding which connot be con- 
teste i in second appeal. The first pro- 
missory-note was executed in lieu of 
antecedent debts due from the maiagcr 
of a joint Hindu family. So the appeal 
must fail upon that point. 

But in the case of the secoml promis- 
sory -note which was executed only for 
Rs. 350, on the facts, there were no ante- 
cedent debts and no legal necessity is es- 
tablished. The lower Appellate Court has 
here found that the aecree was passed 
upon the basis ol that note before any parti- 
tion had taken place in the famll) . I 
agree witli the learned Additional District 
Judge that, as both decrees were passed 
against the father at the time that the 
family was joint, no subsequent parti- 
tioii could 0 Sect tkifCfdlt or ’i rights wbat 
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ever they might be against the joint 
taiuiiy property. His rights would be 
against the joint family property, as it 
was on the dates on which the riecrees 
were passed in his favour ana could not 
be effected by si bsequent actions of the 
members of the family. But we have 
it that here there was no legal necessity 
and no antecedent debt. Nevertheless, 
the property in the hands oi the sons is 
liable in execution ot the decree upon the 
second promissory- note. This is clear from 
the decision of their Lordships of the Privy 
Council in Sripat Singh Dugar v. Prodyot 
Kumar Tagore (t). The words used by 
their Lordships whicli govern this parti- 
cular matter are these : — 

The property in question was joint 
propiAty governed by tl-e Mitakshara Law. 
By that law a judgment against the father 
of the family cannot be executed against 
the whole ^ of the Mitakshara property, 
if the debt in respect of which the judgment 
has been obtained was a debt incurred 
for illegal or immoral purposes. In every 
other event it is open to the execution cre- 
ditor to Sell the whole of the estate in 
satisfaction of the judgment obtained 
against the father alone” These words 
could not be clearer and they are absolutely 
comprehensive. There are no limitations, 
qualifications or reservations to the effect 
that the debt must be incurred by the 
lather as representing the estate or pur- 
porting to be for the benefit of the estate 
or in some capacity other than his personal 
capacity. Tie words are : “ In every 

other event it is open to the execution creditor 
to Sell the whole of the estate in satisfac- 
tion of the judgment obtained against 
the father alone” — and there is nothing 
to qualify the words “the father alone". 
It has been argued by the learned Counsel 
for the appellants that, in view of a subse- 
quent judgment of their Lordships of the 
Privy Council, it must be taken 1bat the 
share ot the sons in such circumstances 
can only be attached ami brouglit to sale, 
if at that time their father is dead ana 

they are made liable under the doctrine 

» 

(1) 39 Ind. Ca®. 252J 411 I. A. ij 52 M. L; J. 
XS3J 15 A. L. J. I47i (1917) M. W. N. 1931 21 C. 
W, N. 44tj *3 C. L. J. tm M. L. T, is*; 19 
L. aw 44 C* 04 (f 1 Gi)« 
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of pious duty- On the facts, Jiere, the 
debts we^'e not incurred, fo'*' illeral or im- 
moral pnrpo'^es, atr, tl e alificalion which 
tiiC lea rnet Counsel woulo apply cannot, 
as 1 reail the decision wjjd'u 1 have quote’, 
be attached It is true llu't in Salm Rain 
Chaiuira v. Bhup Smgh ( 2 ) 11’ eh Lorh- 
stii})s ol Ihe Piivy Council, less than three 
juontiis after they l-uc puuiounce ! jtu^y 
ment in Snpat Singh Du gar v. Parody at 
Kumar Tagore (i), lain cown that, 
under t];e IMitakshaia Law jc»int family 
proper! > could not be the subject of gilt, 
sale or mortgage by one co-paiceuer excel t 
with the consent, express or implied, of 
all tiie otl.er co-j)arceiiers, and t]-,at tj c 
father in las cai)aci1y of manager and hea. ' 
haa no power oi sale or mortgage in absence 
of such consent or of family necessit}^ oi 
in payment of anteceL.'enl (.ebts, ami 
that the obligation of religion and piety 
which, is place. 1 upon sons an grandsons 
unler t]je Nlitakshara Lav to < ischarge 
their laogenitor's tiebts does no^ attoev 
while th,e sai i progenitoi is alive It 
would! have been most .surprising if their 
LordiShips of the Privy Council ].ad in less 
than three months after they l^ad passed 
the first decision aniveu at a second ue- 
cision wiiich in effect overruled tlieir for- 
mer views. Tnis is what tiie lenrnea Coun- 
s#l for tire appellants is arguing for . Unless 
the Second decision overruled the first 
decision, tlie wo'ds of the first decision 
which I have reau hold goo!. But as 
I read them, the second decision not only 
does not overrule the first decision but 
in no way covers the same ground. The 
first decision is to tjie effect that, once 
a simple money-decree is passed against 
the father and manager of a joint Hindu 
family, that simple money-decree can 
be executed by the execution creditor 
against the whole of the estate, and will 
operate against the interests of the sons, 
unless the debt has been incurred for 
illegal or immoral purposes. The second 
decision lays down an absolutely different 
proposition that joint family property can- 
not be transferred by an act of volition 

(2) 39 Ind. Cas. 280; 39 A, 437; 44 I. A. 126; 

21 C. W. N. 6985 I P. b. W. 557; 19 Bom. b. R. 
4981 26 C. L. J. H 33 M. L. J. 14: (19T7) M. W. N. 
4391 22 M. L. T. 32 J 6 L. W. aijj 15 A. L. J. 437 
(V. 0.). 


on the part of the manager, except With 
the consent of other co-parceners or fejf 
legal iicces^itv or in payment of antecedent 
(iebts, and that tiie doctrine of the piot'S 
duty of a Hindu son to satisfy his* father's 
(lebts can have no operation to validate 
such a transfer, so long at any rate as the 
father is alive. But in order to apply the 
principle of tlie secon 1 decision there must 
be a transfer by the volition ot the manager. 
In the previous case and in the case before 
me there warn no transfer at all. There 
was a d eci ee 1 or (: cbt against tJie manager. 
He liaf. transierred nothing. T am con- 
cerue*.! witii the executit n of a e'ecree and 
not willi a tians'ei of joint lamily properly. 
I aui unable to see that oiin difficulty 
arise"' Ti e t.wo iiu’tters are complete 
aui! sei)arate, one is in no way i eluded 
in ti,e otiier Tiiere is no advantage, in 
view ol tj.c fact that the law is laid down 
})lniiiiy by tlieir Lordships ot tie Privy 
Council, in procee ’.ing to uiscuss decisions 
of Benches of Higii Courts upon the point. 
Ti.e Privy Council decision states the 
law Tueieloie, 1 agree witli the learned 
Ahdtioiial tdstiict Judge tliat the prop- 
erty ii the Jiand.s of tj.e sons is liable 
i i execution ol the decree upon t]ie second 
])i omissory-u ote 

Tj e iourlli point taken W'as that some 
of tj e property against wdiicli it is sought 
to execute tlie decrees rie buih’angs be- 
long aig to agi; culturists and occupied 
b}^ U'cm. TjtC Court below has found thet 
the builc.ings In qustion are not buildings 
belong :ng to argriculturists and occupied 
by tliem This ])oint has not been pressed 
in appeal. 

The fifth paint was also not pressed 

in appeal. 

Tlie sixtii point igued, whicli is not 
in tire grotinls of appeal, was that the two 
reliefs for setting aside the order of the 
Kxecution Court an] for a declaration 
that pro])erty could be attached in execu- 
tion of tire second decree could not be 
joined in tiie same suit. I was inclined 
to think tlu.1 Here m,ght be some force 
in this objection, bul in any circumstanced 
as it is not in the grounds of appeal it 
coul) not prevail. However, I do not 
think that the appellant lias in any way 
been prej?i(,iced by omitting to place ft 
in the grounds of appeal for, m couslderie* 
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tioa I am salisfieJ. tliai the parlies be- 
ing the same, it was open to the pkintiff 
to join 'lU three -'eliefs to ‘ether. 

It now remains to consi ler t!ie question 
of Court-fees. T^e’^e luis been some sligiit 
mistake here. Tue suit shout' have been 
institutei on a Court -fee of Rs. 30. As 
the loiter Court granteh only two reliefs 
out of three, the fee in appeal shoulu have 
been Rs. 20 an » the cross- objections should 
ha ve been on 0 stamp of Rs, 42-12-^. Only 
Rs. i.> were pai i in respeci of the cross- 
objections. Tiie Coin -fee in this Court 
on the appeal should have been Rs. 30. 
Now, ti ere las been a deficiency in the 
F-rst Court of Rs. lo by the plaintiff; there 
has been a r.cficiency of Rs. 32-12-0 in 
the seconh Court by the plaintiff; an.i 
there has been a deficiency of Rs. 20 in 
this Court by the appellants. I cismiss 
this appeal with costs. Tue result is that 
the plaintiff can put Ids decree into execu- 
tion, but before he can put his decree 
into execution he must rn ke up a defi- 
ciency of Rs. 52-12-0. T e (.ecree will 
not issue fron t is office until he Las mace 
up hJs t.eficiency. 

w, c. A. Appeal dismissed. 


PATNA HIGH COURT. 

Appeal from Appellate Dfcree No. 1068 
OF 1921. 

April 17, 1923. 

Present : — JiLstice Sir John Bucknill, Kt. 

BARIO SANTHAIv and others — 
Plain tiff s —A ppell ants 
versus 

FAKIR v^ANTHAL— D efendant— 

Rr>'pnNnKNT 

Chota Nagpur Tenancy Act { VJ 0/1908), s, 46 
— Surrender of holding by tenant for consideration ^ 
validity of. 

It is open to a tenant to surrender his holding 
which is amenable to the piovisioi s of the Chota 
Nagpur Tenancy Act. to his landlord for a pecu- 
niary * ousideration, and such a transaction docs 
not amount to a transfer in contravention of 
the provisions of section 46 of that Act. [p. 602, 
col. 3.] 

Trilochan Pand% v. Dtnihandhu Panda, 44 
lud. Cas. 317; ^ P. L. J. 8S at p. oo, Jaiiam v. 
GopiKisai\ 47 Xnd. Cas. 32, Z4 N. R. 125, 
Abdul Majid ▼ Mmichman lud* Cas* 


Arp ;.l from a decis'on of the District 
Judce,Munbl um, dat d tliei4tli April 1921, 
rev. rsii.g a decision of the IV'lnusif, Chai- 
basa, dated the 13th November 1920. 

Mr. A. B.Mukherji, for the Apptdlants. 

Mr. N. N. Sen, for the Respoudent. 

JUDGMENT. — This was a second appeal 
from a judgment of the District Judge 
of Manbhum, dated th< 14th April 1921 
by which he reversed a decision of the Mun- 
sif of Chaibasp, dated the 13th November 
of tile preceding year. The point which 
is now brought up before me is a very simple 
one, and, so far as I can see, appears to be 
substantially covered by authority. The 
first three plaintiffs (who are the appellants) 
were three sons of one Jujliar Sant hal and tJie 
fourth plaintiff was the son of another 
but deceased son of the same man. They, 
according to their plaint, had two 
cousins, one named Gopal and the other 
Singar Sant hal. Some years ago there 
was a partition between them of their 
ff.mily property and the land in 
resyiecl of which this litigation ha.s been 
instituted fc 11 within the portion which was 
allotted on the partition to these cousins 
of the plaintiffs. Now, it is alleged that both 
these cousins of the plaintiffs, (Gopal and 
Singar Santhal), have died without heirs, 
and the plaintiffs now claim that that* being 
so, they ate in some way or another entitled 
to inherit the property of their deceased 
relatives. They state in their plaint that 
the defendant, who, it should be men- 
tioned, is the landlord of the property 
which the plaintiffs’ deceased cousins used 
to hold as raiyat^, had dispossessed or ra- 
ther has unjustly cultivated the properties 
in dispute. The defendant, however, him- 
self in his written statement points out 
that, as a mr.tter of fact, there had been a 
siirreudc-r by the plaintife’ cousins to him 
of their holding, which, it may be added, 
was a holding which is amenable to the 
provisions of the Chota Nagpur Tenancy 
Act, 1908. The plaintiffs in answer to this 
have endeavoured to point out that, as a 
matter of fact, there was no real surrender 
but Ihc.t what had happened had been 
that their cousins had or purported to have 
given back their holding to the landlord 

\ on acCATltlt of naTtiallv 
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a very small amount of rent which was 
due to the defendant from them, but largely 
on account of money which had, so it was 
stated , been lent by the defendant to their 
cousins. Now, the Munsif came to the con- 
clusion that the defendant, having admit- 
ted that the two cousins of the plaintiffs 
had surrendered tlie lands in suit in liquida- 
tion not only of arrears of rent but also of 
Certain debts due to liim which were alleged to 
have been covered by a handnote, could not 
defend the transaction in its main elements 
because it took place in contravention of 
the provisions of section 46 of the Chota 
Nagpur Tenancy Act. He says; “It has 
been admitted by the defendant in his de- 
position that Gopal and Singar surrendered 
the suit lands in liquidation of their debts 
alleged to have been covered by a handnote 
and for the decretal amount for arrears of 
rent. But the arrears of rent amounted to 
only Rs. 47 and odd annas and this amount 
was also subsequently deposited in Court 
by the plaintiffs. The evidence available 
goes to show that had this been the only 
debt, it would not have been n l essary 
at all for the plaintiffs to relinqu ^h tlie 
lands. It is obvious, therefore, th' l tlie 
relinquishment was tendered to the d lerd- 
ant not as Pradhan but as money-kii"^ r 
and the entire transaction is ? xt ... s'*ie 
only covered by a camouflage 01 rclinquhh- 
ment. In accordance with the provisions of 
section 46 of the Chota Nagpur Tenancy 
Act sale of a raiyati homing is strictly 
prohibited. The suit lands are admittedly 
raiyati lands of Gopal and Singar. Accoi d- 
ingly the istifanama must be regarded 
as invalid in law“. He, therefore, decn ed 
the suit in favour of the plaintiffs. 

The learned District Judge, however^ bas- 
ing his view upon certain decisions which 
have been given both in this and in other 
Courts, comes to the conclusion that the view 
which the Munsif has ti.ken is not in law 
justified. He says; “The defendant's case 
is that Gopal and Singar hc.d mortgaged 
their holding to him as they had incurred 
debts to the defendant amounting to Rs. 510 
to defray the expenses of the parti tioi. 
suit and that afterwards they relinquished 
the schedule {kha) to liquidate this debt 
as well as a decree for arrears of rent obtained 
by the defendant. The Munsif held that 

this telinqwlmnt wai 


sale and was, therefore, void according to 
section 46 of the Chota Nagpur Tenancy 
Act. The lower Court holds this view as 
the consideration for the surrender was 
liquidation of the haiuliiole as well as the 
arrears of rent. But section 46 does not 
‘^PPly to the present cl'.s? which was a 
surrender in favour of tlie landlord, vide 
Triloch:iii Panda v. Dinahandhu Panna (i), 
Ahdul Majid V. HariCharan Haider (2). 
Section 46 of the Chota Nagjiur Tenancy 
Act puts no bat on surrender to the land- 
lord. The transaction w'as not a sale in my 
opinion. The lower Court i 1 drawing a 
distinction which does rot exist in tie law 
between surrender to tj'e pradhan qua 
pradhan and qua money-lender. The 
pl.iintiffs cannot, therefore, succeed on this 
point, so thu suit must lail." 

This is not the first occasion within the 
last few weeks that this point has, in a 
somewhat slightly different form, been 
broiight to my attention. lu a previous 
case , in wduch I held tint in my view I must 
follow' the decisions to which the District 
Judge In.s referred and tli d' in anothc.T 
case, Jairam v. G(p'ikisa]i (j). I have 
already expressed the opinion that 

it is possible that this ma.y conceivably 
result in some form of evasion being 

effected aga.inst the intention of the 
Chota Nagpur Ten:, ncy Act. The decisions, 
however, seem to be clear that it is open 
to a tenant to give back his holding to or 
to let his landlord take his holding [i, e., 
surrender it) for a pecuni: ry consideration. 
In the ca.se of Trilochan Panda v. Dina* 
handhn Panda (1) decided in tliis Court, 
Mullick and Atkinson, JJ., state that 
a surrender is not a ti't-nsfer within the 
meaning of section 46 ot the Central 
Provinces Tenancies Act, 1898. In that 
Act the language of the section is 
very much the same a.s that utilized 
in the Chota Nagpur Tenancy Act. In t^ 
case of Ahdul Majid v. Hari Char an Hai- 
der (2) Walmsleyand Huda, JJ., held that 
a surrender, though for consideration, 
by a tenant is operative and the.t the pro- 
visions of the Transfer of Property Act do 
not require any registered instrument to 


[il 44 Ind. Cas. 317 ; 3 P. I<, J, 88 at p. 90 . 
(a)33lad.Cai.i7, e- 

tii 47 Cfifi.sai 14 R, isis. 
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evidence the surrender. The most import- 
ant ease, however, (and which is more 
important 1 h .11 th-se others) is that of Jai- 
ram v. Gopikisan (3). It was th-re held 
th '.t a surrender of an occnpanc}^ holdiiig 
for a eoiisi deration is not a ti; nsfer in 
contravention oi the p'''ovasions of section 
46 of th * Chotp, Ne.C'pur Taiancv Act, 1908. 

T th’nk that, in view of these findings, 
it would be extremtly difficult for me to 
contemplate coming to any other view than 
thrt which has be en held by those learned 
Judges. Indeed, in the case which I had to 
decide the other day, Nagru Kumhar 
V. Chhugu Nath Mandal [Second Appeal 
No. I 30 of 1921], the position went 
in ni}^ opinion somewhat further than that 
which obtains in this case; for in that case 
in which a similar decision was arrived 
at by the lower Appellate Court to that 
W’hicli has been arrived at in this case, 
the fe.cts were that a third pcJty had paid 
a consideration to a tenant as a result of 
W’hich the tenant hrxl e.greed with the 
landlord to surrender his holding whilst 
thelandlord h xl agreed to re -settle the i)rop- 
07 ty with the person who had given the 
consideration to the outgoing tt.iu.iit. It 
w.is, howevt r, very difficult to see how this 
circuitous arranc.einent ('ould in law be 
regarded as definitely illegd. 

In my opinion, therefore, this appeal 
must be dismissed with costs and the judg- 
ment of the Bistrlet Judge upheld. 

z. K. & w. c. A. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Second Civid Afpeai, No. 765 of 1921. 

December 5, 1922. 

Present: — Mr. Justice Gokul Prasaci. 
GHASI ram— Defendant— Appeedant 
versus 

MAI/ NY CLUB, through CHI RAN] I 
LAL—^Peaintiff- - Respondent . 

r egisiraiion — Lea^e for thirty years determiuable 
at will of lessor — Registration, whether necessary 
— lAght cf lessee, 

A lease of land purported to be for thirty 
>ears and reserved a yearly rent, and stated 

that the lessee wottld vaCAte the land in case he 


failed to pay the rent reserved or whenever the lessor 

required him to do so. The question was whether 
the lease was admissible in evidence without 
being registered : 

Held, that the lease was not for a term ex- 
ceeding ore year, nor had the lessee the right 
to remain in possession for thirty years, as the 
lessor could on the day succeeding the grant o 
the lease have required the lessee to vacate, and 
that, consequently, the lease did not require 
registration to render it admissible in evidence 
against the lessee. 

Second appeal against a decree of the 
vSub'Judge, Aligarh, dated the loth March 
1921, 

Mr. Satla Nath Mukerjee, for the Appel* 
lant. 

.- Mr. Panna Lai, for the Respondent, 

JUDGMENT,-This is^ a defendant's 
appeal arising out of a suit for ejectment 
ana recovery of Rs. 6-12 arrears of rent. 
Tlie defence taken was that the defen^'ant 
took a lease of the land from the Municipal 
Board on the 24th November 1898, and 
haa built a house on the la no lea sea 
wortli I'l oit Rs. 2,000 am had been in poss- 
ession for 22 ye rs. It was further conlenicd 
that the notice given was one notinaccora- 
unce with law. The tacts of the case are 
br’efly as follows: The lana originally 1 e- 
longed to Government. It was landed 
over to tlie Municipal Board later on 
and the Municipal Board leasea the 
(’isputed land to the defendant. The 
Boiro then transferred the ownership 
to th.e plaintiff, the Malony Club, 
an I the defendant was informea of this 
tact and continued paying rent to the Club, 
Tne so-called lease was for a period of tliirty 
years at Rs. 4-8 a year, determinable on 
the failure of the defendant to pay rent 
or to give it up to the Municipality when 
require: to do so. The plaintiff came into 
Court on the allegation that the tenancy 
was a monthly tenancy en ing witl the 
end of a month of the English calendar; 
that the defendant was a bad paymaster, 
and the ph intiff Club haa given him a notice 
terminating with the end of a month of 
the tenancy and the plaintiff wanted 
to dispossess him. The defendant plead- 
e in reply that ^ the term o his lease 
had not expitea end he had luilt a house 
w^orth Rs. 2,0'- 0 ana .was not Table toejecl* 
ment. U If 

The First Court came to the conclusion 
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that the so-callea lease aid not require 
registration ana was admissible in evi- 
dence and that, in any event, it amount- 
, ed to a license coupled with a grant an i was 
nssuch irrevocable. It ('ismissea tlie suit. 

The plaintiff went up in append anl the 
learned Subordinate Judge Jias come to 
the coniusion that the document W£s 
an agreement, pure anl simple, and was 
as such admissible in evidence. He further 
Came to the conclusion th^ t rent had rot 
been paid and under the tnms of 
the lease the defendant was liable to 
ejectment He allowed the a’ peal, set 
aside the decree of the Fust Court, and 
‘ aecreea the plaintiff’s claim with costs. 
Tne defendant com-s here i.; se''ord 
appeal. Various points have been urged 
befor.. me at great h-ngth, namely, that 
•the document di 1 not require registra- 
tion ann that if it was ina lUiissible foi 
' want of registration it amounted to a 
Hacense coupleu with a grant. The de- 
dsion ofihis case has given me anxious 
consideration. In my opinion, however, 
it is not necessary tooiscuss Hose points 
'0t length for the purpose of this app-al. 
On the very words of t] e rgreement, 
dated the 24th of; November 18 8, 
the suit was bouna ’ to succeed. Ti.is 
doenment which purposts to be one for 
• thirty years and reserves an yearly rent of 
'Rs.4 8saysthftthe ciefencant \\iU vacUc 
the lana incase details to pay the rent 
reserved or whenever the Board, the 
lessor, requites him to ao so. It is cleai 
.from this condition that the lease coul l 
not be sala to be for a term exceeding 
j:*one year as the Board coulc. on the very d; v 
‘succeeding the grant of the lease <isk 
Kbim to vacate tiie land. Tiie lease, Ihere- 
ilore, Clio, not require registration. Hav- 
ing • regard to the express terms of the 
iiease the ciefenaant had norigll tore- 
: main in possession for thirty ns It mav' 
,be a haro case for the ciefetr ant but he 
tls himselt to bio m: by acting on siich 
.8> lease ana erecting a costly bidh ing on 
the land. He was Ihble to ejectirent 
at the will of the Municipal Board and 
tthe plaintiff, its successor, lias Ij e same 
.'-eight. ^ I, therefore, d.isndss ti.is appe. 1 
•'With -'Costs. 

w. c A. Appeal dismissed. 


MADRAS HIGH COURT. 

CiVlh MiSCEhbANEOUS PETITION ]\0. 1594 
OF I92J. 

Argi’st J. 192J. - 

Present . —Ur . Ji .st co Kr;),,,a.'i and Mr. 
J-.st'i-c Wa ’a 

Sri Rojah BOKMADRVflKA S.i'I'YA- 
ISARAYANA VARAPKASA]>A KAO 
BAHADUR, ZKMI.'.DAR GARTT 
—Petitioner 
versus 

Sri kaiah BOMMADEVARA VEN- 
K.ATA BH-A.SYAKARBU RAO BAPIA- 
DTtr. zemindar GARU, minor by 
mother and guardian VEnKA'I'ALAK- 
SHMI NARASIMHAYAMMA BAHADUR 
ZEMINDARIM GARii -Respondent. 

CAvil Procedure Code {Act V o/jgo8), ss. iii, 
115 — Madras High Court — Letters Patent [Mm.), 
els. 39,^ Government of India Act, 1915 
{5 & GGeo. V, C II), 5. loj — Single Judge, 
order of, in rmsinti, whether appecdahle to 
Pnvy Council. 

TTii'-ler section iii (a) of the Code of Civil Pro- 
cedure, read with clause ii4oftlie Letters Patent 
of the Madras High Court, no appeal lies to the 
Privy Counril against an order of a Single Judge 
of the High Court passed in revisit n under section 
115 of the Civil Proecduri Code and sect 'on J07 
of tlie Government of India Act not withstanding 
that such an order is a " final order” within the 
meaning of clause 39 of the Letters Patent. 

Petition, under claiue 39 of the Betters 
Patci.t, prayji g that, hi the c’rci m tances 
stated therein, the Hgh Court wiJ] he [ leased 
to grant a certificate to pioblc the peti- 
tioner licrein to ap])cal to Hs Majesty in 
CoUi.ci] against : n order of Die H gh Cjurt 
ill C. R. P. No. 361 of 1922, pre- 
sented acainst on order of the Cor.rt 
of the Subordinate Judge. Masulipatam, 
in K. A. No. 438 of 1922, (O. S. No. 18 of 
jgpo on the file of the D:strict Court, 
Kistna). 

Me srs. C. V. Ananta KtiShna lyar,iox 
the Pethioncr. 

M s^rs V. Rama doss a- d F. Klkna 
Mohan, fn the Pes ondtits. 

ORDER — This is an applicafon for leave 
to appeal to the Privy Cotu ci] acahst an 
order passed by oj.e of us sitt'ng a Sh.gle 
Jt (Ire, under sect on 115 of the C'v'l Pro- 
cedi re Code ard sect: on i( 7 (d the Go\( ru- 
men t of India Act. That order con filmed 
the order of the lower Conrt and dismiss- 
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ed tlie civil revision ] etition fiied in this 
Court. The present petitioner who was 
the petitiom.r in the revision petition has 
applied to us to grant him leave to appeal 
to the Privy Council. 

A prelimViUry objection is taken to this 
application on the ground that section 
III, Civil Procedure Code, bars any such 
application. Section m says, notwith- 
standing anything co itained hi section io9, 
no appeal shaU le to h's Majesty in Council, 
am Jig otner tilings, (^?) from the decree 
or order of one J idge of a H gh Coiirt 
established under the Indan Hgh Courts 
Act, i86i. Tirs is manifestly an applica- 
tion for an appeal from such ao order. 
It is d'ffi-'ult t(j see how the petitioner can 
escape the obstacle placed u\ his way by 
this section, llslearj^ed Vakil says, "ho w^- 
ever, that tnider section 39 of the I/cttcrs 
Patent a riglit of appeal is given in all 
cases of fi.,al orders or decrees of this Hgh 
Court to the Pfvy Coniicil and sijice the 
amendment of the Letters Patent whereby 
the right of appeal to two Judges from the 
judgmuit of a Single Judge sitting in Re- 
vision has been taken away, this order which 
w s passed in such proceedings has become 
final and, therefore, he contends that he 
is entitled to ask tor leave. Section 44 of 
the Letters Patent expressly provides 
that any provision in the Letters Patent 
can be aTcred or controlled by the legisla- 
tion of the Goverjior-Gcneral in Legislative 
Council ; and such an Act is the Civil Pro- 
cedure Code and when there is express 
provision in that Code, we must held that 
that provision must be given effect to even 
if it is possib.e to bring the case under the 
general wonling of section 39 of the Letters 
Patent. In these circumstances, w^e have 
no other alternative but to dismiss the ap- 
plicatioji with costs. 

V. K. V. Application distnissed. 

W. C. A. 


ALLAHABAD HIDH CODRT. 

Second .Tva Appe.ai, Mo. 784 op 1921. 

December 5, 1922. 

Present: — Mr, Justice Ryves. 

GIRJA N IND— Peaintbpp— APPBELANX 
versus 

His Highne.ss xhb Maharaja PARBHU 

NAR/ilN SINGH, KASl-H NARESH 
AND others— Defendants — 
respondents. 

Agra Tenancy Act {J I of 1901 ), s. 96 , afpUe- 
ability 0 /— Tbekadar, status of — Suit by thekadar 
under section, whether maintainable. 

The provisions of section g6 of the Agra Ten- 
ancy Act are meant to apply only to a non-occu- 
pancy tenant of an agricultural holding, and not 
to a thekadar who is not such a tenant. A suit, 
therefore, by a thekadar under that section i« 
not maintainable, [p. 6c6, col. i.] 

Se:*ojid appeal from a decree of the 
D\strict Judge, Benares, dated the i8th 
March 1921. 

Mr. Harnandan Prasad,ioT the Appellant 

Messrs. K. N, Katju and ' Kumuda 
Prasad, for the Respondents. 

JUDGMENT.— This appeal raises a 
point which, so far as I know, is a novel 
one. The suit was brought in the Court 
of the Assistant Collector of Benares under 
section 96 of the Agra Tenancy Act. It 
was alleged in the plaint tl at the plaintiS 
had been a thekadar of Mouza Uda>chand- 
pur under H. H. the Maharaja of Benares; 
that his iheka was about to expire and 
negotiations were entered into bet'^een 
him and State ofldcials for the purchase 
of a permanent lease of this mauza. It 
wms agreed on behalf of the Maharaja 
that a pernuanent lease should be granted 
and certain sums of m^ney were paid 
into the Treasury by the plaintiff in accord- 
ance with the contract. There is some 
dispute apparently as to the nature ol^ this 
payment which is described as amarm, 
or deposit. It is then alleged that the 
village was sold to defendants Nos. ? and 3 
and that the plaintiff had previously giver 
notice to defendants Nos. 2 ard 3 of the 
contract entered irto between the Maha- 
raja and himstlf fot the permanent, lease. 
It wasmeutioned in the plaint that thi 

pi ain tl ff I ha (1 appl i ed to thc;- Loeal * G oveni* 
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ment for sanctiojj to bring a suit against to receive a written lease from li‘s land- 
the Maharaja forfspecific performance cf holder, and a laiidlio'der rpou dcliver'ng 
the contract, and, on this application or tendering to a non-occupaucy tenant 
being refused* the present suit was filed a lease consistent With the provisions 
tindei section 96 cf the Agra Tenancy of this Act, is entt'ed to receive fiom Idm 
Act. Among other pleas taken in defence, a counterpart thereof.'' 

it was urged (i) that no contract had been I think the two parts of this section 
completed between the parties, and (2) must be read together so as to get at 
tlat in any case the suit as brought was tje real meaning, and that the one is 
not maintainable. the converse of the other. A landlord 

is not entitled to get a counterpart from 


The Court]fof first instance upheld both 
these pleas and dismissed the suit. The 
plaintiff appealed and the learned District 
Judge of Benares has disposed of the mat- 
ter in a short judgment. It held that 
section 96 did not apply to the facts of 
this case. The plaintiff is not in possession 
without a lease. He had been in possession 
under his theka and whci* the theka came 
to an end he was ejected and never re- 
tained possession with the consent of 
the zemindar sSt^r the expiry of his theka. 
He, therefore, dismissed the appeal on tl is 
short point. 

In second appeal before me it is urged 
(l)t at this view of section 96 is errone- 
ous, and (2) t. at in any case, under the 
provisions of section 197 (^)' all the 
materials were on the record, the lower 
Appellate Court ought to have decided 
the matters in issue between the parties 
as if the suit bad been properly brought 
in a Civil Court. On the first p nnt it 
seems to me that the Court below is 
right not only on the ground that it has 
taken but also because I think that, al- 
though the thekedar is a non-occupamy 
tenant within the meaning of the general 
definition in section 19^ ^bat neverthe- 
less section 96 can apply only to a non- 
occupancy tenant 0/ an agricultural 
holding, which a ihekadar is not. Reading 
the whole section and lookirg at the 
f >im of the lease in the Third Schedule, it 
seems to me to be ( lear that the section is 
meant to apply only to a non-occupancy 
tenant of an agricultural h >lding but even 
if it does apply to a ihekadar , I think for 
the reason given by the learned District 
Judge it is I not applicable in this case. 
The section runs: — 

non^ooevpanoy tenant is entitled 


his tenant until he delivers cr tej^ders a 
lease. S m‘larh^ it seems to me that the 
firs part of the section apples to a per- 
sou who is in i^ossession of the laud as 
a tenant but who has not obtained a 
lease in writing. vSuch a person luider 
the section may require the landlord 
to give him a vMitten lease. 

On the second point I do not think sec- 
tion 197 can be read so as to give the 
Civil Court jurisdct.on in a case of this 
kind. The obvious remedy for the plaiutjj 
iff w'as to bring a suit for specific jier- 
formance in the Civil Court. Such a 
suit could not be brought against the 
i^jaharaja under the cueiimstances of this 
case as the lyocal Goveiniuent had re- 
fused sanction. Whether it could have 
been brought again vSt defendants Jv^os. 2 
and 3 mthout joining the ]\ 3 aharaja is 
another matter which I do not tl ink 
need be considered. The Maharaja was 
joined as a party to this suit and it seems 
to me it was only because the plaintiff 
found that he could not bring his suit 
in the Civil Court that he tried to obtain 
the remedy which he could have got from 
a Civil Court by bringing the suit in this 
form in the Revenue Court. As the suit 
brought by lim was not mat tainable 
it seems to me tl ere was nothing left 
for the learned D'strict Judge to do but 
to dismiss the suit. lean scarcely imagine 
that it could be held that if a suit for sale 
on a mortgage, let us say, was brought 
in a Revenue Court that if the matter 
went up in appeal, the District Judge 
would be bound to go it to the merits 
of the case just as if the suit had been 
properly brought in the only Court which 
had jurisdiction to try it, vit., the Civil 

Cowit, 
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In m> opinion tie ai:>peal failf< and is 
d’sm\sseri with cost.s. 

W. C. A. 

Appeal dismissed . 


ALLAHABAD HIGH COURT. 

Second Civk, Appeai No. 642 of 1921. 

November 27, ic)22. 

p/'tiscni//— Air . Justice Gokul Prasad. 

SAIOHAALMAr QASIAI— Pdaintiff- 
Appeli,ant 
versus 

The municipal BOARD, SAHARAN- 

PUR, AND ANOTHER— DEFENDANTS — 
Respond e n t s . h:j- 

U, P. Municipalities Act {II of 1916), 96, 

97 — Contract — Municipal Board, acceptance by, of 
contract as valid — Third party, whether can ques' 
Hon validity — Second appeal — New point raised for 
firrt tune. 

Where a Municipal Board accepts the validity 
of a contract, made otherwise than as provided 
in section 96 of the U. P, Municiplaties Act, and 
its liability thereunder, it is not open to a third 
party to challenge the validity of the contract. 
Jp. O08, col. I.} 

A point not raised in the Trial Court and which 
requires a finding on a question cf fact cannot be 
entertained if raised for the first time in second 
appeal, [p. 608, col. i .] 

Second appeal against a decree of 
the District Judge, Sahara npnr, dated 
9th February 1921. 

Mr. Peary Lai Banerjt, for the Appellants. 

Mr. L. M. Banerjt, for the Respondents. 

JUDGMBJ^T.-- Ti is is an appeal aris- 
ing out of ? suit for restoration ot the 
yard of an enclosure to its original state 
and for recovery of a certain amount 
as damages for tlie occupation of certain 
rooms in that compoand by the Municipal 
Board. Te plaint also pray from 
an injunction restraining the Municipal 
Board form realising a certain amount 
alleged by them to have beeh spent 


in paving the yard vvtih bricks to make 
itsanitarj. It appears that the plaintiif 
has a compound in the City of SahartiUpur 
in which there are _ 21 shops. In April 
1917, a noUce was give to the p»laintiff 
by the MumcipalBor rj to pave the yard 
of the compound in such a way thft the 
water therefrom be properly drained and 
this was to be done by paving the 

yarci with bricks oi kankar 01 stout holhst. 
Later on, he was served with another 
notice directing him to pave the >ard 
as aforementioned or in the alternative 
to raise its level by putting on eaith so 
that the water might be easily drained 
away and the place might not become 
muad> by Hie coming in and going out 
of the carts which come to that 
compound. Tiie plaintiff made some a1- 
tempt by placing earth towards mrking 
the yard sanitary. This was not approved 
by x[\e Municipal Board who prosecuted 
him criminally. The plsintiff after that 
once more tried to make the yard 
bettei but tJds, too, did not find favour 
witd the Municipality. The Municipality 
therupon gave Idm the last notice which 
was served on I'im on the 30th of May 1917, 
telling him further that if iie did not com- 
ply witd the order within three months, 
action would betaken under section 307 
of the Municipalities Act. All tl ese 
notices purported to be under section 
271 of the Municipalities Act. The plaintiff 
made no further attempt to comply with 
this notice and, at last, in April 1918, 
that is, about a year afterwards, the Muni- 
cij)al Boai'a liad the yard made pacca 
with bricks on edge and sent the bin 
amounting to about Rs.315 to the plain- 
tiff for payment to defendant No. 2, the 
contractor who had done the work. 
The plaintiff thereupon brought the pre- 
sent suit.. The Municipal Board contend- 
ed in defence that they were justified 
in the action which they took ana that 
their contractor, the defendant No. 2, 
was entitled to the money. The first 
Court decreed the claim for recovery 
of Rs. 250, as damages and dismissed the 
rest of the suit. On appeal the learned 
Judge has come to the conclusion that 
the action of the Municipal Board wan 
perfectly kgal and within its powers nnd 
that the plaintiff was not entitled to 
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the decree which he got. He has fotincl 
that the plaintiff <iid »ot comply with 
t],e notice to i im an that the u.aterials 
of" the Municipal Boara wcie kept 
in the two rooms with his consent, ana 
that he was not entitled to the rent of those 
rooms. The plaintiff' comes here in second 
appeal. The first argument advanced 
on his behalf is that the contract be- 
tween the Municipal Board. anci t] e contra' t- 
tor, deiendant No. 2, was not binding on 
him because it was neither in writing nor 
was it sanctioned by any resolution of tlie 
Municipal Board an- reliance was placed 
on sections 96 and 9;' of the Municipalities 
Act. It is . not easy to unacrstanu tj.is 
contention. Under section 9; of the Act 
any contract made in any way other than 
that prescribed by section q 6 of the Muni- 
cipalities Act would not be bim in_^ 
on the Municipal Bonrd,. but if the 
Municipal Board accepts liability under 
that contract I do not see l.ow a tnird 
party cau comein and say that the contract 
is illegah In my opinion the ^ Municipal 
Board ha ving accepted the validity of the 
contract the plaintiff cannot challenge 
its validity. There is no force m tj is 
contention and I repel it. Ihe ne'^r 
tention raised on behalf of 11. e plamtiii 
is that* he had done what tl e Municij al 
Boara had asked him to do an tie 
Municipal Boara was not justified m having 
the pavement made as it c-iu. Ti is ar- 
gument must fail on tlj.e finding ot tl,e 
First Court which ha been accepted by 
the lower Appellate Court and 3 s lolhe 
following effect: “The plaintiff did not 
put earth or brick kiln earth, etc., in the 
sakun. as directed by the notice serveci on 
him bv ih6 defendant No. i theMum- 
dpal /Board).” This ground of appeal 
also fads, Another plea which was taken 
before the lower Appellate Court a no which 
has been pressed before me is that the 
notice sent by the Municipal Board was 
aot valid inasmuch as it was not signed 
byjihe Chsairma.n*» There are nomatciials 
on the rifecord to show whether tlie Seer e- 
taiy who sfened the notice was authoxis- 
ed by any resdiiition or otherwise of tie 
Mtinlcipb Board, to sign such notices. 
Ttefdttt FosttOt ici^ in the First Coun 
ana aaJtv5feaidle%^ a question, 

The result 


is that the appeal fails ana is disiuissed 
with costs iucluLiug in this Couit iceS 
on the high ex scale, 
w. C. A. Appeal dismissed. 


LAHORE HIGH COURT. 

Second Civil ^IppealAo. it 09 of 102 2. 

December ij, 1922. 

Present : — Mr. Just ce tcRossiguoI. 

CHIRAGH DIN— Defendant- 
Appellant 
versus 

GHUIvAM MUHaMMA^D and another — 

P LAINTIF FS — RESPO NDENTS . 

Limitation Act {IX of 1908), s. 26, Expl. 
— Easement — Peno'i of user necessary to 
esiat'lish easement — Interruption — Denial of right — 
Cause of acimn. 

A mere denial of right affords a cause of action, 
and any person whose property is llireateiied with 
a servitude may bring a suit for a dedaiatiou 
that an easement is enjoyed on sufference and not 
as of right. The effect of the Explanation to sec- 
tion 26 of the Limitation Act is to confer an in- 
defeasible right of ea.scinent on any person after an 
enjoyment of anything oven ineri en years, provid- 
ed he waits less than one year bclore challenging 
an interruption and the beginning of bis enjoyment 
arose twenty years before suit. But the E^xplana- 
tion does not conic into operation where, at the 
time of the suit, there had been no interruption, 
[p. 609, col. I.J 

Second appeal from the decree of the 
District Judge, AmrAsar, dated the iitb 
January 1922, affirm'xig that of the Munsif, 
Frist Class, AmrAtar, dated the 5tli July 
1921. 

Mr. K. /. Rustomji, for the AppePant. 

Mr. P. N. Rozdon, for Mr. Nur-ud-Din, 
for the Respondents. 

JUDGMENT.— Plainbff and defendant 
aro t.,c' owii'Ts of a party-wall ; d iendant 
on 5th October 1899 obtained sanction 
to build his bouse and in the upper storey 
let into the wall the windows which are 
the subject of this litigation, but there 
is DO evidence when the windows were 
actually made. 

The plaintiff in his turn wished to build 
on the party- wall and to close, the said 
windows and was met with opposition from 

defendaiot whereupon he inslituted this suit 
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for an injunction to restrain defendant 
from opposition. 

The Courts below^have decreed for plaint^ 
iff, holding that defendant had enjoyed 
the easement for less than 20 years on 
1st August 1919 the date of institution. 

This appeal was admitted on the plea 
that defendant had no cause of action, in- 
asmuch as his building was not actually 
obstructed but there are other grounds 
to the effect that an enjoyment of a little 
over 19 years is sufficient to establish the 
right of easement. 

The finding of both Courts is that the 
plaintiff wished to build against the windows 
and defendant objected ; in my opinion 
this gave plaintiff a right of action for his 
liberty of dealing with his own property 
was threatened. 

A mere denial of right affords a cause 
of action and I see no reason to doubt 
that any person whose propert3' is threaten- 
ed with a servitude, may bring a suit for 
a declaration that an easement is enjoyed 
on sufferance and not as of right. In other 
words, as soon as my neighbour by open- 
ing windows, etc., in the common wall 
affects my property, I am at liberty to sue 
for a deciaration that his enjoyment shall 
not be deemed an easement as of right 
but on sufferance. It is true that the 
effect of the Explanation to section 26 of 
the Eimiitation Act is to confer an inde- 
feasible right of casement on any person 
after an enjoyment of anything over 
nineteen years, provided he waits less than 
one year before challenging an interruption 
and the beginning of his enjoyment arose 
twenty years before suit, but in this case 
the Explanation does not come into opera- 
tion, for at the time of this suit there had 
been no interruption. 

At that date, the easement had not been 
enjoyed for twenty years, and as the date of 
the construction of the windows is not 
ascertained, it cannot be said that it had 
been enjoyed for even ninteen years. 

But on the assumption that it had been 
in existence for ninteen years, the defendant 
even had he been the plaintiff would not 
have succeeded for he would still have had 
to prove a twenty years user under the first 
and cardinal clause of section 26. 

The Explanation does produce anomalous 


results, but we must apply the law as we 

find it. n 

I hold that plaintiff had a cause or action 
and that the defendant has not established 
the easement contended for. 

The appeal is dismissed with costs, 

z K dismissed. 


ALLAHABAD HIGH COURT. 

Second Civir, Appeal No. 985 of 1921. 

October 25, 1922* 

Present- — Justice v^ir P. C* Bauer jl# K'r.; 
and Mr. Justice Gokul Prasad. 

Firm HAZARI LAE-CHHANGA MAL- 
Plaintiffs— Appellants 
versus 

SOHAN EAL and another- Defendants 
— Respondents. 

Negotiable Instruments Act {XXVI of 1881), 5 . 
2 b, applicability of — ^Hundi signed by Mualm of 
firm — whether personally liable- 

Section 28 of the Negotiable Instnmicnts Acts 
has no application where a hundi is signed by a 
person in his cajpacity as the Munim 01 a firm, 
so as to make him personally liable. 

Second appeal from the decree of the 
Second Sub- Judge, Cawnpore, dated the 
1st Ajiril 1921. 

Mr. Kamuda Prasad, for the Appellant*. 

Messrs. S,M. Sulaiman, K. N. Katju 
and M. A. Azts, for the Respondents. 

JUDGMENT.- The plaintiffs brought the 
suit out of which this appeal has 
arisen for recovery of money alleged to be 
due upon a hundi, datea the 26th of De- 
cember 1917, executed in their favour 
on behalf of the firm of Ajudhya Prastd- 
Sheikb Kellu. The hundi was signed by 
the first defendant SohanEal and by the 
second defendant Husain Bakhsh. ihe 
plaintiffs alleged that Husain Bakhsh 
had paid Rs. 800 out of Rs. 1,600, the 
amount of the hundi. They according- 
ly claitnea the balance of Rs. 800, ana 
interest against both the defenciants. 
Sohan EaTs conteniiou wa»^ that he was 
not a partner in the firm oi Ajudhya Piasad- 
Sheikh Kallu ana tlat he haa signed the 
hundi in hie capacity as mumm of that 


M 
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firm and that conseqrently he was not 
personalh liable for the amoi n* of tl.e 
hundt. 

The Court of first instance overnileh 
this objection and mace ? cecree against 
Solian l/ul. Sofia n Tal appealed the 
lower Appellate Court and that Court, 
for reasons slated in its judgment, 
came to the conclusion that Solian Lai 
was not a partner in the firm of 
Ajudh3"a Prasad “Sheikh Kallu and that 
he was only a servant of the firm and was 
receiving a salary from it. Tiiis is a find- 
ing of fact with which we cannot inter- 
fere in this second apperl. It may 
be a right fin dng or a wrong fin.Jn',, 
but the fact remains that the lower 
Appellate Court found that Solian Lai 
was only mumm of tj.e firm. Tj.al Conri 
accor,^.ingly cismisse^. lie si it against 
Sofian Lai aiij. a lowe . 1 is appeal- 

Tiiephinlifls Jjive preferred tiisapieal 
ana tiie first contention on ti eir le^ alf 
is that as Solian Lai 1. ad si^ ne^, tl.e > undi 
a decree ouglit to have been mac e against 
him. Section 28 of tl.e Negotiable Instru- 
ments Act has been reliec. on. We 
think that, in view of the fin ing of ^he 
lower Appehate Court, namch, tl.al Soi an 
Lai si c nea the I undi as mun im 0 nu ti . a t 
none> was lent not to him in 1 is j^ersonal 
capacity but to the firm, that is, the per- 
sons who ownea the firm, section 28 can 
have no application to a case of tl is kina. 
Sohan Lai has, therefore, upon the finaing 
of the lower Appellate Court, been rightly 
exempted from the claim. It is "next 
urgea that the Court ougl t tohave niacie 
a aecree against Husain Bakfish ana re- 
ference Is made to O. XLI. r, 33 
of the Code of Civil Piocedure. II is true 
that had Husain Baki„sfi been a party 
to the appeal in the Court below, the Court 
^:^ht have made a decree In the plaint- 
iffs* favour against Husain Bckhsh in pur- 
sconce of the provisions of rule 33, but, 
unfortunately for the plainlifis, Husain 
Bakhsh was not mace a party to the ap- 
peal. The Court aid not exercise its 
powers under r. 20 of O. XLI and add 
him as a party, nor did the plaintifis move 
the Court to make Husain Bak si a party. 
As Husain Bakhsh was not a party to 11 e 
appeal in the Court below no aecree could 
be mode against him under 0. XLIr. 33. 


Tl.erefoie, the plrinliffs have now 
lost all ti.eir renie y in the present si it 
as against both 1he (’efem ants, ana this 
appeal must fail. We cismis? it witlj < osts 
incluuing in this Court fees oxi the higher 
scale. 

Appeal dismissed, 

W. c. A. 


LAHORE HIGH COURT. 

Sec ND Civih appeae No. 1390 of 1922. 
Ja uary 26, 1923. 

Present: — IViir. Justice Abdul Raoof. 

Lala BKWAN CHaND—Peaintiff— 
Appellant 
versus 

NIZA\I DIN AND OTHERS— -Defendants — 
Respondents. 

Punjab Pre-emption Act (I oj iQil), s. 15-— 
Village immoveable property — Question of fact — 
Appeal, second — Custom prevail ng in town, whe- 
ther applies to suburb— -M achine Moballa, Jhelum 
City. 

The question whether a particular piece of lend 
is village immoveable prt perty or has bectme 
part of a town is a question of lact aid cai.Lot be 
agita C(1 in second appeal, [p. < n cob 1 .] 

Ma mud v. J vnma, 5 hid. Cas. 646; 28 P. 
R. 1 19, 1' P. L. R- I 920. followed 

It 16 possible that a village may become ab.soibcd 
n a town. [p. 01 1, col. 2,J 
Kishan Dial v. Ah B khsh, 87 P. R. 1890, 
rel ied on. 

It is not necessary th - 1 a custom of pre-emption 
prevailing in a own should apply to its outgrown 
mohalas or siilurbs. [p, 611, col. 2.3 

Umar Bahhsh v. Abdul Kanm, 70 P. R. 1898, 
Kar m liahi v. Babua Mai, 21 P. R, 1900, and 
Abdulla V. Punnu Pam, 42 P. R. 1906; 85 P. L. 
19071 79 P. W. R. 1906, followred. 

The Mci chine Mohalla has become a suburb 
of Jhelnm City end has ceased to be a part of he 
vill ge of lira Ghaib. [p. 611, col. 2.] 

There .is no cust om of pre-emption in the Machine 
Mohalla of Jhelnm City. [p. 61 1, col. 2.3 
Second appeal from a decree 0! the 
District Judge, Jhelum, dated the loth 
March 1922, confirm i.g that of the 
Senior Sub-Judge, Jhelum, dated the lytb 
March 1921. 

Lala Moot Chand, R., S., and Mr. 
Chulam Rasul, for the Appellant. 

Malik Bafkai AH, for the Respondent. 

JUBCUl FiT. — ^This second tappeal arises 
out of a suit for pre-emption. One Kizam 
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JDin Lohar, sold i kanal mavlaa oI land 
to defendants l^os. 2 to 4 for Rs. 

This piece of land is situated in the Machine 
Mohalh which is said to be a suburb of the 
Jhelum City. This Mohalla is carved out 
of a village called Pira Ghaib. Lala Diwi n 
Clzand instituted this suit for pre-emption 
on the ground that he was a proprietor 
in the village Pira Ghaib and thus had a 
right of pre-emption. The vendees resist^ 
ed the suit on the ground that the land 
was neither agricultural, nor was it 
village immoveable property, for, although 
at one time it formed part of the village 
it has ceased to be so by reason of its being 
attached to the Jhelum City us a suburb. 
The vendees further pleaded that the 
Machine Mohalla having been only re- 
cently attached to the Jhelum City, the 
custom of pre-emption, if any, prevailing 
in the City proper cannot effect the lands 
situated in that Mohalla, 

Both the Courts below have found that 
the land is neither village immoveable 
property, nor is it effected by the custom 
of pre-emption prevailing in the Jhelum 
City. 

The plaintiff has preferred this second 
appeal and it has beer contended on his 
behalf tljat, inasmuch as tbe land is found 
to be within the limits of Pira Gtaib, it 
must still be considered to be a part of 
that village and as such subject to th« rignt 
of pre-emption under section 15 of the 
Punjab Pre-emption Act, I of 1913. It 
is contended on behalf of the respondents 
that it has been four d as a fact that tbe la r d 
coveitd by the Mad in e Mohalla has ceased 
t ) be a pait of village Pira Ghaib a id has 
become a suburb cf tie Jhelum City and 
that, therefore, it is not open to the appel- 
lant to challenge tlat findirg ir second 
appeal. On ti e other hand, it has been 
arged 00 behalf of tbe apprllai^t tlat tie 
question whether a certain laud is village 
immovtable property is a questioi of law 
and that it is open to the appellant to cl al- 
lenge the finding ot the lower Appellate 
Court on tlis point. It was leld in tie 
case of Mahmud v. Jumma (i), that the 
question whether a certain place is a town 
tor the purposes ol the Pt njab Pre-emption 

(I) 54 Ind. Ca*?. 6,16; 28 p. R. 1919; 16 P. T>.R. 
1 920. 


Act is a question of fact and cannot be 
raised in second appeal. It cannot be 
denied that, whenever such a question 
arises it is to be decided upon the evidence 
and the particular circumstances of each 
case. It is, therefore, difficult to hold that 
it ivS a question of law. I must, therefore, 
hold that the finding of the lower Appel- 
late Court on this point is conclusive. In 
the case of Kishan Dial v. Al% Bakhsh (2) 
it was held that a village may be absorbed 
in a town. On the qucvStion whether the 
custom of ji^^’cmption prevailing in the 
Jhelum City should apply to the Machine 
Mohalla, also it is contended, that, accord- 
ing to the authorities, it is not necessary 
that a custom prevailing in the town should 
apply to the outgrown Mohallas or suburbs. 
Rdiance is placed upon the following 
cases : — 

UfJtar Bakhsh v. Abdul Karim (3), Karam 
Ilahi V. Bahiia Mai (4) and Abdulla v. 
Punnu Ram (5). 

This contention is fully borne out by 
the above authorities. 

On behalf of the appellant reliance is 
placed upon a j u dgment of Mr. Shafi, Munsif, 
(Exhibi P. 6) in proof of the alleged custom. 
An examination of that judgment shows 
that the land in dispute in that case 
w^.s held to be agricultural land. Reliance 
is also placed upon a judgment of Mr. 
PrabhDayal, (Exhibit P. 3) which related to 
a Mohalla of the Jhelum City. That 
Mohalla was held to be a part of the old 
town of Jbelum and was ..s such governed 
by the custom of pre-emption. These judg- 
ments, therefore, can hardly be of any 
use for the decision of the question of 
custom ill this case. Having regard to 
the findings recorded by the two Courts 
below, it is not necessary to discuss the 
various rulings cited on behalf of the appel- 
lant in support of his contention, for each 
case must be decided upon its pnrticulat 
facts. In this case the facts found are 
opposed to the contention of the appellant. 

The appeal fails and is dismissed with 


costs. 
Z. K. 


[Appeal dismissed, 


(2) 87 P. R. 1890. 

(3) 70 P. R. i 89'{. 

U) at P. R. 19 o: P- R' P- 
(5) 42 P, R< 1906; 5 P- R. 

R. 1906. 


170. 

79 Pt W4 
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SAMAST3L HASAN y. HAsAN. 

ALLAHABAD HIGH COURT 

ly betters Patent Appeae No. o of 1923. 

February 15, 1923. 

Preset i : — ^Sir Grim wood Mears, KT., Chief 
Justice, and Justice Sir P. C. Bane^ ji, KT. 
8yed SaMASUL HASAN and another— 
Peaintiffs— Appeeeants 
versus 

Syed HASAN— -Defendant— Respond- 
ent. 

Second Appeal — Point not raised in Trial Court, 
effect of. 

When a point is not taken in the lower Court, 
that operates as a conclusive 1 ar to an appeal 
to the High Court. As so n as it is established 
that the point ought to have been taken in 
the Trial Court the appeal should be dismissed. 

betters Potent Appeal against tJie juog- 
iiient oi Mr. Justice Stui rt, aatea 5th 
December T 922, reported t.s 71 Ind. Cas. 
296. 

Mr. Miishiaq Ahmed , for t]ie Appellants. 

JUDGMENT. — ^A MuJiammadan lady, 
by name Khudija-al-kubra, clied on the 29th 
of November 190b, in chila birth. The 
dower -debt owing by her husband was 
said to be Rs. 5,000 and a female member 
ot the family who was present stated that 
the lady had an apprehension ot death. 
There was apparently some difficulty in re- 
ference to the ilelivery of the child which 
was then in her womb, and she, it is said, 
having the fear of death on her, did re- 
nounce her dower in favour of her hus- 
band after having askea him to forgive 
her faults and expressing manifestly 
the opinion that she was about to die. 
She in fact died shortly after. In I 9 i 9 » 
after a lapse of th rteen years, the plaintiffs 
who were minors in 1906 brought this 
suit for the recovery of their shtre of the 
a ower ' i n a ccor d a nee with th eir d egr ee 
of relationship. The defendants pleaaed 
that Musammat Khudija-al-kubra gi'ted 
her dower-debt before her death accord- 
ing to the practice of the brother - ood. 
No particulars were asked as to when, 
where and under what circumstances 
such renouncement was made ana the 
matter got into the Court of the Subordi- 
nate Judge. There he framed an issue 
as to the a mount of the dower -debt of the 
lady and whether she had remitted her 
dower-debt at the time of her death. It was, 
thcttefore, known to everybody theni 
when that issue Was framed , that it was 


done very shortly before heraeath. Then 
was the time when the plaintiffs should 
have taken the point that, even conced- 
ing this to have happened, the lady was 
suffering from marz-ul-maut . , The Subordi- 
nate Judge did not believe in the re- 
nouncement of the dower as a fact and he 
decided in favour of the plaintiffs. Th© 
matter then went up to the District Judge 
where, it may be said, the marz^ul^ 
maut point need never have been brought 
to the attention of the lower Court as a 
matter of aigt ment, because he deciaed 
that such renouncement had not 

been made. Nevertheless, it was absolute- 
ly necessary that the plaintiffs slioula h ve 
debated this matter in the Court of first 
instance as a conch sive answer in law to 
the alleged renouncement. Nothing was 
said about it in the Court of the Subordi- 
nate Judge. Tiie matter came up before 
the lower Ayr-elijte Court which set asiae 
the aecision of tne SuboreJnale Jm.ge on 
the ground that it was unable to un er- 
st^nl why the Court should have rejected 
the testimony of the lady who was present 
at the ti lie when the renouncement was 
said to have taken place. There would 
Ixave been the time lor this question of 
marZ‘Ul-maut to have been referred to in 
the lower Appellate Court as an answer 
to that opinion of the Juage. That 
is to say, if the marz-uUmaut issue had been 
on the record, Counsel for the plaintiffs 
could have said that, even if the learn- 
ea Judge a( ceptea tie evidence of the 
solitary witness who was present, never- 
theless that evidence in law dia not 
help the defence. When the matter 
came up here, Mr. Justice Stuart allowed 
there to be a discussion on this niatter.We 
ti.ink it ought to be understood thal when 
a point is not taken in the lower Court 
that is conclusive bar to an appeal 
in this Court. As soon as it is established 
ti at the point ought to have been taken 
in the Court of first instance the appeal 
should be dismissed. We dismiss the ap- 
peal. 

w. c. a. Appeal dismissed. 
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MADRAS maH COURT. 

Sbcond Civil* Appeai* Iso. .501 op 1921. 

July 23, 1923. 

Present : — Justice Odgers and 
Mr. Justice Hughes. 

MUKAMBIKA SHBTTITHI and 

ANOTHER — Defendants Nos. 7 and 8 
— Appeeeants 
versus 

SHIDDAYA SHETTI and others— 
Peaintipf and Dependants 
Nos. 1 TO 6 — Respondents. 

PractUe — Suit for possession based on ownership 
— Title by adverse possession found by First Court 
— No plea of prejudice on appeal — Appeal, 
second — Adverse possession, plea of, not definitely 
set up in the plaint whether can be urged. 

Where in a suit for possession tlic plaintiff 
based his title inter alia on ownershm and the 
Court of first instance found plaintiff and his 
predecessor had been in possession of the suit 
property for over the statutory period and 
decreed the suit and on appeal no plea was raised 
by the defendant s-appell ants that he was pre- 
judiced or taken by surprise by the plaintiff's 
title by prescription being considered by the 
First Court, the defendant in second appeal is 
not entitled to contend that plaintiff's title by 
adverse possession was not definitely pleaded in 
the plaint. 

Sundari Dassee v. Mudhoo Chunder Sircar, 14 
C. 592; 7 ind. Dec. (n. S.) 392, followed. 

Somasundarum Chetly v. Vadivelu Pillai, 31 M. 
531 { 4 M. E. T. 344, Shiro Kumari Debi v. Govind 
Shaw Tanii, 2 C. 418; i Ind. Dec. (n. S.) 556, 
distinguished. 

Sec Oil d appeal against a decree of 
the Court of the Subordinate Judge, 
South Kauara, in A. S. No. 129 of 1920, 
(in A. A. No. 194 of 1920, on the file of 
the District Court), jiref erred against the 
decree of the Court of the Di.strict Munsif, 
Kundapur, in O. S. No. 240 of 1919. 

Mr. B, Sltarama Rao, for the Ap- 
pellants. — The lower Coirrt was wrong in 
giving a decree to the plaintiff on title 
bavSedon adverse po.s.session. Such a title 
was not set up in the plaint nor was there 
any issue on it. The Court was wrong in 
granting a decree on title neither stated 
in the plaint nor raised in the issues. Soma^ 
sundarum Chetty v. Vaitvelu Pillai fi). 

Mr. K. Y. Adiga, for the Respondents. — 
Firstly, this is not a declaratory suit and 
there is a well-recognised distinction between 
a declaratory suit and one for possession. 
In the case of thelormer, where the grant- 

(1)31 M. 551; 4 M* I#. T. 344* 


ing of any relief is discretionary, if thd 
specific title set up is not found, no decree 
can be given, but in the case of a suit iu 
ejectment, relief may be given on any 
title found on the evidence, the only matter 
for consideration is whether the otJier side 
is not preju diced. Here tlie title by adverse 
possession was found by the Trial Court 
and no objection was taken in appeal. 
The poixit cannot be raised now. See 
Sundari Dassee v. Mudhoo Chunder Sircar 

The decision in Somasundarum Chetty 
v. Vadivelu Filial (i) refers to and 
distinguishes the cases in Shiro Kumari 
Debi V. Govind Shaw Tanii (i) and Sundari 
Dassee v. Mudhoo Chunder Sircar (2). 

vSecondly, the present case is not a case 
strictly cf adverse possession. Plaintiff 
claims title by assignment, but the as- 
signor himself on the date of conveyance 
had completed his title by prescrip- 
tion and full title, therefore, passed under 
the assignment. The plaintiff was owner 
at the date of the conveyance. The decree 
of the lower Court is correct. 

JUD&MENT.-~-In this appeal it is con- 
tended that the cpiestion of adverse poss- 
ession has not been properly pleaded or 
considered. The plaintiff at first based 
his title on purchase of muU right which 
is said to refer to a Judicial Decision in 1897 
whereby the suit propert}^ was declared 
to belong to the ancestors of defendants 
Nos. 7 and 8. Defendants Nos. 7 and 8 were 
not original ])arties bnt subsequently added 
as parties to the present suit and the plaint 
was accordingly amended and plaintiff 
based his right on ownership also. It is 
urged for defendants Nos, 7 and 8 that 
this only arose in 1916 when the arthU' 
mulgeni was essigned to pb intiffs 

by certain members of the Ka labettu 
Ma ijeya s family who had held the land 
since 1887 least. It is said that this 
title by adverse possession to the ancestors 
of defendants Nos. 7 and 8 ought to have 
been distiaictly pleaded and that defendants 
Nos. 7 and 8 have b en prejudiced by this 
omission. It is to be lemarked that by 
1919, the date of the present suit, the plaint- 

(2) 14 C. 592 j 7 Ind. Dec. (N. «.) 39 *- 

(3) 2 C. 41*1 1 InA Dec. (N. 8.) 356. 
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!fi had acquired title by the assignment 
of 1916, and that long before this the 
prescriptive title of the Kanabettu family 
had accrued. The Munsif went very care- 
fully into the facts and came to the con- 
clusion that plaintiff and his predecessors 
had been in possession of the suit property 
through their chalgeni tenant (the first 
defendant) for over the statutory period 
and that defendants Isos. 7 and 8 were 
never in possession. On api)eal these de- 
fendants did not plead that they had been 
prejudiced or taken by surprise, or that 
plainti£E\s title by prescription ought not 
to have been considered by the District 
Munsif. The lower Appellate Court gave 
judgment to the same effect as the District 
Munsif. There is no evidejice that any 
objection was taken at the trial as to the 
consideration of these facts. We think 
the plaint sufficiently raises the question 
of plaintiff's title and that the lower 
Courts were justified in considering 
the steps by which plaintiff's title had 
been completed. The plaintiS was en- 
titled to rely on his assignment of 1916 
as to the ownership iji that title. Mr. 
Sitarama Rao relies on the case of Soma- 
sundarum Chetty v. Vadivelu PxUai (i) 
for authority that a declaratory decree 
cannot be passed on a title neither stated 
in the plaint nor raised by the issues and 
a plaintiff who simply alleges title cannot 
succeed on the basis of title by adverse 
possession. This case follows SMro Kumari 
Debi v. Govind Shaw Tanti (3) which w^as 
distinguished in Sundan Dassee v. Mudhoo 
Chunder Sucar (2) which was a case (as 
here) for possession upon proof that plaintiff 
w^as entitled to the land. The present 
case is closely analogous to the later Calcutta 
decision. Somasundanm Chetty v. Vadi- 
velu Pillai (i) has no application. We 
dismiss this second appeal, 

V. N. V. Appeal dismissed^ 


ALLAHABAD HIGH COtiRT. 

Second Civ e ArrE^ENo. 1385 of 1921. 
March 8, 1923. 

Present- Mr. Jiustice Ivindsay. 

J AGANNATH vSINGH~“Def endane— 

— Appeeeaet 
versus 

vSADAR SINGH AND OTliERS—PEAINTlFFS 
— Respondents. 

Adverse possession — Widow — Reversioners, ad- 

verse possession against, commencement of. 

Where during the lifetime of a widow a stranger 
is in possession of her estate such i^ossession 
does not become adverse against her reversioners 
imtil after her death, [p. 615, col. i.] 

Seconl appeal against the deciee of 
tlie District jnege. Budauii, dated 12th 
August 1921. 

Mr. .Sh H. Haider, for llie Appellant. 

Mr. Iqhal Ahmed, for the Respondents. 

JUDGEMENT.— In my opinion the deci- 
sion of the lower Appellate Court 
in this case iscoirect. 

The property in question belonged to one 
Kuber vSiiigh wlio died and was succeed- 
ed by his wilow, Musammat Anandi. 

It appears th,nt after Kuber's death the 
appellant here, Jagannatli vSingh, took pos- 
session of tJie property. A suit w^aS 
brouglit by Musammat AnaiuH for 
tlie ejectment of Jagannath Singh and 
in that ca.vSe a compromise was arrived 
at between the parties. It was decl&ied 

that Jagannath Singh had given possession 
to Musammat Anandi and that si e wqs 
to pay Ja;. anuath Singh in instal- 
ments a snm of Rs. 50 which Jagannath 
had j>aid on account of hei husbano's 
debts. In tl e 1 erms of this compromise 
the suit of Musammat Anandi was dismiss- 
ed. 

It is St id lliat this compromise never 
took effect and that Jagannath has le- 
mpineo in possession til along, 

Thepieseiit suit has been brought by 
the transferees of the daughter's son of 
Kuber Singh. They claimed to be entitled 
to the possession of tl is property and as- 
serted that Musammat Anandi having 
died twelve years before tlie suit their 
suit was still within time. 

In the Courts below Jagannath Singh 
resisted the claim on a plea of adverse 
possession. Both the Courts below have 
decided that plea against him anci there 
can be no question that this decision 
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is correct. A! verse possession coni ' not 
run a^^ainst the present plaintiffs until 
after the death of the wi.ow. 

Tt is argue i here, however, that, on the 
principle wliich was laid down by their 
I/or j ships in the C£,se of Katama Natchicr 
V. Rajah of Shivagwiga (i), t]ie 
plaintiffs^ suit is inconipetent for tj.ey 
are barred by tl^e terms of a lecree wi.ich 
was fairly obtained against Musammat 
Anandi who, it is sai 1, was representing the 
est'cte. 

Assuming, if it can be assumed, that 
in the suit which Musammat ^Anandi 
brought she was really representing the 
estate of her deceased husband ami was 
not really suing on her own behalf to en- 
force the right she had as a widow to 
possession, it is for the c’efen ant to sl.ow, 
if he appeals to the ( octrine which is laid 
down in the Sh’vagunga case (t) referred 
to above, that he is in possession unc'er 
and by force of a decree wldch is bin ’ing 
agjinst the wi low. Obviously, ti is can- 
not be done because the position oi the 
defendant really is that he has been in 
possession of tlis property not un.^er the 
decree but in spite of decree; an I so we 
come back ageintothe old plea of adverse 
possession which cannot avail the aefeni- 
ant-appellant in the present case. The 
decision of the Court below must be 
affirmed* Tne appeal fails a 111 is dis- 
missed with costs inclading fees in tl is 
Court on the higher scale. 

w. C. A. Appeal dismissed, 

(i) 9 M. I. A. 539: 2 W. R. P. C. 31; I Suth, 
p. C. J. 520; 2 Bar. P. C. J. 305; 19 K. R. 843. 


LAHORE mOH COURT. 

taSCRhl/ANEOUS BiRST ApPEAI, NO. 1689 
OF 1932. 

November 9, 1922. 

Present: — Jnsb’ce Scott-Smith. 
THE Firm PH VLLU MAL-HTRA LAL 
— Judgment-debtor — afpedeakt 
versus 

BANARSI D \S— DECREE-HOhDKR— 
Respondent, 

Qvit Procedure Code {Aot V of I 9 <> 8 )f 47 # 


O XL I, . n (2) — Stay of execution — Appeal^ 
whether lies — AppUca: on to stay sale — Coun, 
duty of. 

The expression ‘ ' an order relating to the execu'r 
tion of a decree ” in section 47 of the Civil Procedure 
Code is comprehensive enough to include an order 
relating to the stay of execution, and such an 
order is. therefore, appealable. 

Srinivas Ptosad Singh v. Kesho Prosad Singh^ 
12 Ind. Cas. 745; 14 C. h. J 489, relied on. 

When an application is made under r 6 (2) 
of O. Xhl of the Civil Procedure Code, it is oh# 
ligatory on the Court to stay the sale on such terms 
as to giving security or otherwise as it thinks dt. 

M'.scellaj^eous first appeal from the order 
of the vSeifior Subordinate judge, FitvSt 
Class, Ambala, dated the 13th J une J922. 

Lala Jagan Nath, for the Appellant. 

Mr. Manohar Lai, for the Respondent, 

JUDGrMENT. — This is an appeal from 
the order of a vSnbordbiate Judge refusing 
to stay a sale of immoveable property in 
execution of decree, during the pendency 
of an appeal in this Court, under the provi- 
sions of O. XI/T, r . 6 f2) of the Civil Procedure 
Code. M . Ma-iohar Lai on behalf of the 
reo)(>udcnt rases a prelim nary objection 
that no appeal lies. To this Mr. Jagan 
Nath re lies that the order is really one 
relating to the execution of the decree and 
com3s within the pnrview of .section 47,' 
C vil Procedure Code and is, therefore, 
appealable. He cites Srinivas Prosad Singh 
V. Kesho Prosad Singh (i), wherein it was 
held that the expression ‘'an order relat 
ing to execution of a decree " under sec- 
tion i< CMmoreheusive enough to include 
an oi'flei relating to the stay of execution 
thereof. Mr. Manohar Lai has nothing to 
say against this view and I fully agree with 
appellant’s Counsel and hold that an appeal 
does lie. 

Now, O. NLI, r. 6 (2) says that, wheie 
an order has been made for the vsale of 
immoveable property in execution of a 
decree, and an appeal is pending from 
such decree, the sale shall, on the applica- 
tion of the judgment- debtor to the Court 
which made the order, be stayed on such 
terms as to giving security or otherwise 
as the Court thijiks fit until the appeal 
is disposed of. The lower Court summarily 
rejetted the appbeathm of the ji dgment- 
debtor for Aay of sa e aiid tin's vvas clearlj^ 
erroneous. It was obli atory on the Court 

(i) 12 Ind. Cas. 7451.^4 L* J* 4^9. 
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(bo stay the sale on such terms as to giving 
security or otherwise as it thought fit. 

I, therefore, acce|)t the appeal and, 
setting aside the order of the lower Cour<, 
direct it to make an order staying the sale 
on such terms as to giving security or 
otherwise as it thinks fit. Mr. Monahar 
I/al has referred to the case reported as 
Ram Nath Smgh v. Kandeshwar Prasad 
Singh (2), and has urged that the Coint 
should demand very ample security in a 
case of this sort. It will be for the lower 
Court to decide what security is sufficient. 
I make no order as to costs in tlis Court. 

Z. K. 

Appeal accepted. 

(a) 9 Ind. Ca*. 35531 15 C. W. N. 432. 


AMiAHABAD HIGH COURT. 

Second Civil Appeal No. 659 of 1921. 

November 27, 1922, 

Present : — Mr. Justice Stuart. 

Moulvi AHMAD HUSAIN— Plaintiff 
Appellant 
versus 

SIRAJUDDIN— Defend AN'r- 
Rkspondknt. 

Grove land — Tenant, rights of. 

While grove land has the characteristics 
of a grove the tenant thereof can do what he 
wishes upon it. there is no objection to 

his constructing houses for agricultural 
purposes, or for any other purposes upon it; 
he may even construct a residential house upon 
it. Where, however, the land loses its charac- 
teristics of a grove, the case may he altered, 
[p. 617, col. 1.] 

Second appeal from a decree of the Sub- 
Judge, Moradabad, dated the 9th February 

1921. 

Mr, Mohan Lai Sandal, for the Appellant. 

Mr. Dmga Prasad, for the Respondent. 

JUDGMENT.— This appeal arises out 
of one of the many cases of small 
valuation in which zemindars endeavour 
to exercise pressure upon thdbr tenants by 
distorting the fects. The facts are these. — 
In the village of Govindpur in the Mo- 
radabad District was grove No. 163 in area 
blther 2 bighas and 19 hfswas or 2 bighas 




and 9 biswas. In one set of proceedings 
t. e first area is given anu in another 
s ‘I ol p'^oceeuings the second ^reu is given, 
bu there can be no uoubt as to the identity 
o' the grove. It i> No. 183. This 
g' ove was originally granted to 0 man called 
Chhidda. He died some years ago. 
It wes recorded as rent-free muafi. On 
Chili dda's death Sirajuddin and his other 
sons who are occupancy tenants in the 
village succeeded to the grove. They 
are still in possession. In 1913 Ahmad 
Husain, the present plaintiff-appellant, 
instituted proceeaings In the Revenue 
Court against the sons of Chhidda for re- 
sumption of this grove wh id) he describes 
as a rent-free grant. The Assistant Collect- 
or decide on the 17th February 1914, 
that the grant was a rent-free grant 
but that it was not resumable. He noted 
in his ju gment that at that time there 
were cow -shed and other buildings tor 
agricultural purposes upon the Ian 1 but 
the land w»s s+ill a grove. In appeal 
the Commissioner decided on the 26th 
May 1914 that the Rent Court haa no 
jurisdiction as the grove lira not been 
granted nor was it held for agricultural 
purposes. He accordingly upheld the order 
of dismissal of the si it and lef erred the 
pal ties to the Civil Court. In 1920 Ahmad 
Husain instit ted the suit ou j)f which 
1 he present appeal has ^‘^ise^'osseso'^T 
Sirajuddin on the allegation tha. 
din and his brothers had cut dow^irajud' 
of tlie trees in the grove ana constriaR^^^ 
buildings upon i1 in some of which buildings 
persons resided. He nowhere suggested 
that the land haa ceased to possess Uie 
characteristics of a grove. He asserted 
that Sirajuutin^ and Ids brothers had 
agreed to pay him rent in respect of the 
buildings constructed ana that they had 
not done so for three 3^ears. He claimed 
12 rupees as arrears of rent or in the alter- 
native 12 rupees as damages for use of tfifi 
houses, or any other relief which the 
Court might deem proper to grant. It 
is to be observed that he in no way challeng- 
ed the liile of aefenaant as a grove-holaer 
of a rent free grove a no that he set 
up a specific agreement to pay rent, put- 
tiu:,, it, it is tri-e, in the alternative, that 
if he could not prove his tpecifit 
agreement he should be granted damages. 
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He made no attempt to explain how he had 
a cause of action for damages. The Trial 
Court founa that there was such an agree- 
ment to pay rent and decreed the suit. 
The lower Appellate Court founa on the 
facts that there was no agreement to pay 
rent. It, therefore, dismissed the stit. 
The plaintiff appeals here. He takes two 
grounds that the aefen-jant having been 
a rent free tenant of tlie grove hfd no 
right to convert the lanu into a site of 
houses for r esiae alia 1 purposes ana tlii 
he was entitled to damages for use and oc- 
cupation. 

The finding of fact thal tlieie was no 
egr cement to pay rent is final. The case 
then stanas thus: The aefenaani has 
cut down a certain number of trees in the 
grove wliich he holas rent-free. The 
Revenue Courts have held tliat the 
special provisions of the Tenancy Act 
which permit zemindars to resume rent- 
free grants has no application in this case. 
Tiler e is noticing in the civil law which 
would permit the resumption of this grove. 
So the defendant is holding in perpetuity 
this grove without payment of rent. So 
lon|.( as tiie land lus the characteristics 
of a grove he cannot be ejected. The 
plaintiff never suggested that the land 
has lost tlie characteristics of a grove. 
While it has the characteristics of a grove 
the defendant can do what he wishes upon 
It. TliCte is no objection, if he chooses, 
to his constructing houses for agricultural 
purposes or for any other purposes upon 
it. If he wishes to construct a residential 
house i^pon it he .has every right to do so. 
When the land loses its characteristics 
of a grove the case may be altered, but at 
j)resent Die plaintiff has not even suggested 
thal the land has lost its characteiistics 
as a grove. The learned Subordinate 
Judge rightly dismisstd the suit. I dismiss 
this appeal with costs wlicli include fees 
on the higher scale. 

w. c. A. Appeal dismissed . 


BOMBAY maH COURT. 

Sncom Civiiy App:Bai,s Nos. 239 and 233 
OF 1921. 

June, 13, 1922. 

Presentt—Sir Tallubhai vShah, Kt., 
Acting Chief Justice, and Mr. Justice 
Crump, 

VITHAIv DHONDJI DEVbl And others 
—defendants— Appeeeants 
versus 

SURYAJI RAMCHANDRA NAIK— 
Peaintipf— Respondent. 

Summxfy Settlements Act (Bom. Act V 1 1 of 
1863), s. 7, proviso — Sanad describing temple lands 
as private property of temple servants, effect of 
— Gaukar, whether debarred from establishing that 
lands were devasthan lands-^Sult for recovery of 
possession — Cause of acHom 

Where lands are conveyed to ttaiple servants 
by a sanad under the Bombay Summary 
Settlement Act, the lands being described in the 
sanad as the private property of the holders, the 
sanad would not negative the right of a person 
to eastablish, if he can, that the lands are really 
devasthan lands and not private property, [p. 
618, col, I.] 

The fact of the sanad having been granted 
would not constitute a cause of action upon 
which to maintain a suit. [p. 619, col. i.J 

Second appeal from a dedsion of 
the District Judge, Ratnagiri, in Appeals 
Nos. 30 and 26 of 1919, confirmijjg the 
decree passed by the Subordinate Judge 
at Vengurla, in Civil Suit No. 56 of 
1916. 

Mr. A . G. Desai, for the Appellants. 

Mr. A. N. Koyajee, for the'} Respond- 
ents. 

JUDGMENT. 

Shah, Ag. C* J. — -These two appeals 
arise out of a suit filed by the plainAff, qs 
representing Gaukars of the village 
of Khanoli entitled to the management 
of the temple, against the defendants 
who were the Devlis and the 
Bhavnis connected with the temple 
as servants, and defendants Nos. 29 and 
30 who were alienees from defendant No. i. 
The plaintiff's case was that the lands in 
suit were redly Devasthan lands given 
to the 'defendants Devils and Bhavnis 
fer the services which they rendered u 
the temple, and thet the iBeiiatieii gfi 
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these lends was invali;!. He sued 
a declatation thtt the property was De- 
vasthan property and prayed for possession 
of the lands. 

The defendants in substance pleaded 
that these lands were Jabinam property 
of the Devlis ana thr.t tliey were entitled 
to alienate the lands. Tt was apparent- 
ly common ground in ^he lower Court 
tiiat it it was found that these lands were 
Devasthan property, the alienation would 
be clearly invali 1 . Tl e Trial Cot rt founo 
in favour of the plaintiff and possea a aecree 
making the necessary declaration and 
ordering that the land in tlie possession 
of defendants Nos. 29 and 30 should be 
restored to the plaintiff. 

fin the appeals to the District Coi'tt, 
the same points were in controversy be- 
tween the parties, and the result of the 
decision of that Court was that the decree 
of the Trial Court was confirmea. 

Two appeals are now prefen ed fo this 
Court one by defendants Nos. 29 and 30 
and the other by defendaiil No. 27. The 
contentions urged in support of these ap- 
peals are that the finding of the lower Ap- 
pellate Court that the property was not 
the Jat-inam property of the defendant 
but th e D e va stb a n pr oper ty is w i ong , a nd 
that it was net open to the lower Appellate 
Court to come to that conclusion in view 
of the fact that a sanad under the Sum- 
mary Settlement Act (VII of 1863) was 
granted to the aetendants in which tl e 
property was described as the private 
property of' the holders. Further, it is 
urgea that the plaintiff’s claim is time- 
barred ana that the amendment as to the 
claim for possession should not have been 
allowea . 

As regards the first point, which 
is clearly the only point 01 importance 
in the case, it is no cioubt true tlat the 
sanad granted to the defendants in respect 
of the lands in suit unde r A- 1 \II 
of 1863 describes the property a s the private 
property of the holders. But it is clear 
from the pr oviso to section 7 of that Act 
that “thfe rightful owners of the property 
sh&ll by this Act or anything therein 


contained be (.epnved oi any right or remedy 
to wiich tliCy may be en^itjevi against 
the Jioh.ers and tlieir heirs ana assigns 
for the recovery of He sai(!. lane s c.ealt 
with liner tie Act.” It follows flat 
the sanad granted to the c.efen ants c oes 
not negative li.e right of the irresent plaint- 
iff to establish, if l,e can, in tJ is si.it, tl.i t 
tie Ian ,s are really the De\a,sthan lanes 
an , not tl;e private property of the t e- 
fen lants. 

Mr. DCvSai has not been able to suggest 
any answer to the effect of this pu.vi.-o 
to Section 7 to which I have reierred , and 
his argument on this point, when analysed, 
really comes to this that the evidence upon 
which the lower Appellate Court h.as relied 
in coming to the conclusion that the prop- 
ert}^^ is Devasthan property and. not the 
Jat-inam property cioes not reallp justify 
that inference. It is also suggested in 
the course of the argument that a part 
of the evi .ence referred to by t] e low^ef 
Appellate Conrl was not admissible in evi- 
dence. It c.oes not i ppear that any point 
as to the admissibility^ of evp ence w'as 
taken either in the Jrial Court or in the 
lower Appellate Coirt. Mr. Desai has not 
been able to point out gow any ])articnlar 
state -entisinaiiinissibleiiievi .ence. Treat- 
ing tj,e statements reierred to by ihe lower 
Appellate Court as evi. ence in tl e case, 
it is really a question of appreciation of 
the evidence on tf e point . Botli the Courts 
have decided in favour of tl.e plaintiff 
ana against the defendants and I cio not 
think tlat in second appeal any valid 
reason is shown for c isturbing that finding. 
But I may add ihat Here is one broad 
consideration which strongly supports 
the fin.'.ing and that is that the defendants 
who are servants of the temple have been 
rendering service to the temple; and it is not 
shown in the course of argument before us by 
Mr. Desai as to what other remuneration 
these persons have been receiving for 
this Service. The plaintiff’s case is that 
the remuneration tliey receive is the in- 
come of th.e lend which they liold on behalf 
of the Dev .sth n. Tu .t is the inference 
which the lower Appellate Court has drawn, 
and it seems to me almost inevitable under 
the circumstances. In the absence of any 
explanation on the part of the defendants 
as to how they are otherwise remunerated 
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for their services, is a circumstance which 
tells against their contention. 

As regards the point of limitation, the 
only Article reliea upon is Art. 120 of the 
Indian lyimitation Act. But I go not see 
how it cor.ld he said that the fact of the 
sanad having been granted to tlie detendent 
constitutes a cause of action upon which 
tlie plaintiff could sue the defendants. 
They performed their services and right- 
fully enjoyed, tjie profits of the land during 
all this time, an l it was only when Hey 
attempted to alienate tLe lanl wrong- 
fully to strangers that the occasion for 
filing the present suit arose. It could not 
be said that the right to sue accrued within 
the meaning of Art. 120 at the time 
when the samd was issued. No iuthority 
has been cited in support of this contention 
raised, an I on the general ground I am 
quite unable to accept the view that the 
mere fact that the sanad has been issued 
is sufficient to give rise to the cause of 
action to which the suit relates. It may 
be that he might have been able to institute 
3 suit for a declaralion that it was not 
Jot-inam property but Devasthan prop- 
ert5/ soon after the sanad was granted; 
as to that I express no ojunion. But 1 
do not think that the fact that the sanad 
was granted rendered ‘it necessary for 
him to institute the present suit. The 
Art. 120 does not apply to the case, 
as there is a claim for possession. It is 
also clear that the amendment of the plaint 
was very properly allowed. It would be 
quite wrong to allow the strangers who 
are alienees to continue to hold possession 
of the Devasthan land, snd if the Court 
ca me to the conclusion tha t it wa s Deva sthan 
property, it was quite proper to order 
defendants Nos. 29 and 30 to restore the 
possession to the plaintiff. It is not neces- 
sary for us to consider in these appeals 
whether the plaintiff is entitled to possession 
in preference to defendant No. i, who hela 
the lands origin*^ lly r.iid alienated the 
same to defendants Nos. 29 ana 30. De- 
fen h.nt No. I has not appealea ana he 
has not appeared either before the lower 
Appellate Court or before us. 

It is urged, however, by the plaintiff 
by way of cross- objections against de- 
fenaant No. 27 that though he has been 
rendering services to the temple, the fact 


that he contended that the lands in shit 
were not Devasthan land but the private 
property of tlie Devlis was sufficient to 
entitle him to the possession of the lands 
from the temple servants. Both the lower 
Courts have declined to give effect to 
this pVa in the ex.rcise of their discretion. 
In my o inion they were perfectly justified 
iadeclining to give possession to the plaint- 
iff an . in not depriving tlie defendants of 
their possession of these lanas which have 
been in their possession for many years 
as remuneration for tlieir services which 
they have been rendering to the templft, 
ana which the5^ are still ready to render. 
On these grounas, I am of opinion that 
the appeals must fail. 

The result is that the decree of the lower 
Appellate Court is confirmed and the appeals 
ana cross-objections ere aismissed with 
costs. 

Crump, J.—I agree. 


w. c. A. Appeals dismissed. 


ALLAHABAD HIGH COURT. 

.Second Civn. Appead No. 637 of 1921. 

November 28, 1922. 

Present: — Mr. Justice Gokul Prasad. 
GHULAM HUSAIN and others— Plaint- 
iffs— Appellants 
versus 

GANB 3 H LAL and others— Defendant! 

— Respondents. 

Estoppel — Defendant agreeing to be bound bp 
decision of Tried Court, whether can question ded* 
sion in appeal. 

The mere fact that the defendant in a shit 
offers to be bound by the decision of the Tri&l 
Court arrived at after a local inspection, would 
not estop^ him from questioning the correctness of 
that decision in appeal, when it Is not shown 
that the plantiff had also agreed. 

Shahzadi Begam v. Muhammad Ibrahim , 59 
C as. 787; 43 A. 266;^I9j A. L. J. 14, distitt» 
guished. 

Second appeal ^ against a deciee o| 
the District Judge,| Moradabaa, dated the 
25th Pfebruaty 192I:. 
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Mr. M, L. Sandal, for the Appellants. 

Mr. Fanna Lai for the Respondents. 

JUDGMENT.— This is a plaintiffs* appeal 
arising out of a suit for possession of a 
•ertain plot of laud and demolition of a 
wall erected thereon by the defenuants. 
The plaintiffs had also claimed damages, 
etc., but we are not concerned with this 
portion of the case in appeal. The defence 
was that the plot of land on which the 
wall in dispute stood belonged to the 
defendants and a new wall had been 
built up in place of tJie old one. The 
Munsif found in favour of the plaintiffs 
and decreed the claim in tiart, namely, 
he allowed the plaintiffs possession of 
the land and decreed Rs. 30 as damages. 
On appeal the lower Appellate Court 
came to the conclusion that the plaint- 
iffs had f filed to prove their owner- 
ship of the land in dispute and has reversed 
the decree of the Firsi Court and dismissed 
the suit. The plaintiffs come here in 
second appeal ana their main ground is 
that the defendants themselves, whilst 
objecting to the Commissioner's report, 
offered to be bound by the decision which 
the Court arrived at on inspection of the 
locality an i were not competenl to appeal 
to the lower Appellate Court and reliance 
is placed on Shahzadi Begam v. Muhammad 
Ibrahim ^i) and an uureported decision 
of Mr. Justice Stuart in Second Appeal 
No. 1213 of 1919 decided on the 23r(i of 
June, 1921, [Ram Lai v. Satya Ranjan 
8 %rcar]. In my opinion these cases have 
no bearing on the present case. In 
these cases there were agreements of the 
parties agreeing to be bound by the de* 
clsion of the Trial Court on the question 
Involved. In the present case there was 
no such agreement. An application was 
put In by the defendants but there is 
nothing to show that the plaintiffs had 
agreed to it, and neither the Court nor 
the parties took it seriously in this sense 
jind later on went into the evidence. 
Under these circumstances the application 
put In’by the defendants does not estop 
them ! from Iqucstioning the correctness 
of the decision of the Munsif. The 
learned Judige of the lower Appellate Court 
hag on considering the evidence come to 

(I) 59 IMi Cmu 7871 43 As jiS6| 19 Ai U Ji 14^ 


a finding offset that the plaintiffs do not 
own the land in dispute. The suit wes, 
therefore, lightly dismissed by him. I, 
therefore, dismiss this appeal with costs, 
w. c. A. Appeal dt^smtssed. 


MADRAS HIGH COURT. 

Civih Revision Petition iso. 5 oe 
1923. 

July 12, 1923. 

Presenl:- -Mr, Justice vSpencer and 
Mr. Justice Devadoss. 

V. Iv. RAJAHBATHFR MUDARTAR 
— Petitioner — Respondent 
versus 

A . M. VIvSWAlNADHA RKDDI and an- 
OTHER—RESPO NDENTS. 

Madras District Municipalities and Local Boards 
(Amendment) Act {II 0/1922) — Madras Local 
Boards Act {XIV of 1920) — Election of Pre» 
sident of Taluk Board — Members without oath of 
allegiance — Legality, 

The election 01 a President of a Taluk Board 
by members of that Board who have not taken 
the oath of allegiance as prescribed by Madras Act 
II of 1922 is invalid. 

Petition, under section 115 of Act V of 
1908 and sectioji 107 of the Government 
of India Act, praying the H^gh Court to re- 
vise the order of the Court of the >Sub- 
rdinate Judge, Vellore, in Original Petition 
ISio. 8 of 1922, dated the nth December 
i922. 

Messrs. K. Rajah Iyer, and T. Rama' 
swami^Iycr, for the Petitioner. 

Mr. P. Venkatarama Rao, for the Re^ 
spoil dents. 

JUDGMENT.— Madras Act II of 1922 
declares that no person elected asa member 
of a Local Board shall take his seat till 
he has made an oath of allegiance. Until 
each member takes his seat no business 
can be transacted. The election of a Presi- 
dent is the first business to be transacted 
at the first meeting of the Board. (Vide 
r. 15 Schedule X of Madras Act XIV of 
1920). It follows that the election of n 
President by persons who bad not taken 
the oath was invalid. The lower Court 
was right. The civil revision petition 
is dismissed with costs. 

V* N» V. Fetilion dismissed. 
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ALLAHABAD HIGH COURT. 

Second Civii, Appeal No. 663 op 1921. 

November 27, 1922. 

Present:— Mr. Justice Stuart. 
Musammat RAMMAN BIBI— - Plaintipf- 
Appellant 
versus 

M/VTHRA PRASAD and another- 
Defendants- Respondents. 

Estate — InherUance — Death of last holier — Re- 
version of estate. 

If an estate is au absolute estate of inherit- 
ance it cannot revert, in any circumstances, 
to the original grantor, for the law regards the 
Crown as the heir of the last holder. But if 
the estate is a limited estate, such as a fixed 
rate tenancy, it reverts on the death of the last 
holder without heirs not to the Crown but to 
the zemindar, [p. 622, col. i.] 

Second appeal from a decree of the 
District Judge, Parrukhabad, dated tliC 3rd 
February 1921. 

Mr. M. L. Agaruoala. for I he Appellant. 
Mr. Mukhtar Ahmed for Mr. Gulzan Lai, 
for the Respondents. 

JUDGMENT.- The plaintiff, Musammat 
RamiiianBibi, of the village 

Amrauli. A certain Hari Ram residea in 
Amrauli as an agricultural tenant. He oc- 
cupied a dwelling house in the ahadt and 
he was the hole er of a certain grove with 
the rights of a tenant grove-holaer. It is 
alleged that he owed money onaueedto 
a certain Mathra Prasad. Hari Ram died. 
At the lime of his death it was alleged 
that he had not satisfied the amount due 
to Mathra Prasaci. Mathra Prasad instituted 
a suit against a child called Bilaso, who, 
he alleged, was til e daughter of Hari R^-ni 
in respect of the amount which Hari Ram, 
was alleged to have owed him. He 
obtained a decree against the assets of 
Hari Ram in the hands of Bilaso. I am 
' unable to ascertain whether this decree 
was obtained ex parte or after conlest. 
In execution, of that decree he brought to 
sale the interests of Hari Ram in the house 
and grove. ^ They were purcliasea by 
Lachmi Narain brother of Mathra Prasad. 
Ltchmi Narain is now in possession of 
those interests. The plaintiff instituted 
a suit against Mathra Prasad and Lachmi 
Narain lor possession ot the house and 
grove, ber case being that Bilaso was not 
the daughter of Hail Ram ; that Hari 
Rt'ni haa aled without heirs or succes- 
' sots, and that she iucceftd«» 


•d to the house and grove upon his death. 
Mathra Prasad a nd Lachnii Narain contest- 
ed the suit. Bilaso was not a party. The 
Courts below have arr ved at a con- 
current finding of fact to the effect that 
Bilaso was not the daughter of Hari Ram 
and that Hari Ram died without heirs 
or successose. The Trial Court decreed 
the suit in full. The learned District 
Judge considered that the plaintiff as 
zemindar couhi only succeed to the house 
and grove on condition of payii^ off the 
debts of Hari Ram. He accorclinly made 
her success conditional on the payment 
of those debts with the result that be 
awarded the materials of the house to 
the purchaser and awarded him the 
grove in consiaeration of the fact that 
the value of the materials ana the grove 
together were less than the debts due 
from the deceasea. 

The plaintiff appeals here. 

The first point taken is this. On the 
findings of both Courts Musammat Bilaso 
was not the daughter of Hari Ram» so 
there is no force in the decree in favour 
ot Mathra Prasaa against Bilaso. It was, 
however, open to the defendants to prove 
aliunde their debt from Hari Ram. They 
do not appear to have done so. Had 
the decision of this appeal turnea on that 
point alone, it might have been necessary 
to remit further issues for proof upon 
this point. The non-joinder of Bikso 
does not defeat the suit (O. I, r. 9) 
and, as I read O. XLI, r. 20, it is not 
possible to join her now. 

But the second point remains. It wag 
aecided by their Lordships of the Privy 
Council in 1876 in Sonet Kooer v, Himmui 
Bahadoor (1) that the principles of the 
Englisli Law of escheat have no application 
to the case of a Hindu zemindar, although 
they have application to the case of es- 
cheat to the Crown on failure of heirs. It 
was decided in 1910 by a Full Benci of 
this Court in Tuhht Ram Sahu v. Gm 
Dayad Singh {2) that on the death of a fixed 
rate tenant without heirs, his tenancy did 
not escheat to the Crown but reverted to 


P* 3 X; A; 93| ej 
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(1) I c. 391 
"W. R. 2391 3 8 ®r« 

2571 * ^d. Dec. (K, 8.) 245 (F. C.), 

(2) 7 lad. Cas. 2311 33^ A. iii| 7 A. I,i T| 
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. the Zemindar, The question whetheJ^ 
the Zemtnday would be liable to pa> the 
debts of such a tenant was consider ea 
-but not deciaea in that appeal. Tt>eir 
Lordships in the previous case had ae- 
cided that an istimrari mokarrari tenure 
escheated on the death of the last-holuer 
to the Crown and not to the zemindar. 
The ratio decidendi in tlds matter is com- 
paratively simple. If an estate is an ab- 
solute estate of inheritance it cannot re- 
vert in any circumslances to the original 
grantor for the law regards the Crown 
as the heir of the last -holder. But if 
the estate is a limited estate such as a 
fixed rate tenancy itreveris on the death 
of the last -holder without heirs not to the 
Crown but to the zemindar. Tne circum- 
stance that the interest is transferable 
will not affect the matter. A fixed rate 
tenancy is transferable. The right ol the 
tenant to reside in a house in the inliabii- 
ed site of'rn agricultural village of this 
Pi ovince ^nci the right of a tenant grove- 
holder to a grove in this particular village 
are both limiteci estates. When the last 
.holder of such a house ciies without heirs 
the house reverts 1th e worn escheat 
should not be used, though it frequently 
id iisel in common parlance to express 
ithe process) to the zemindar, and in this 
particular village when a tenant grove- 
holder aies without heirs, the trees ana the 
land revert to the zemindar. It is good law 
that, in the case of escheat to the Crown, 
.the Crown is liable to payoff the debts 
of tte last-hob'.er; the Crown is so liable 
because it succeeds as heirs. But the 
question which remains to be decided is, 
idoes the zemindar succeed as heir ? I 
a^ree with the learned Counsel for the 
appellant that he does not succeea as 
heir. The zemindar hsLs di Vested himtsell 
both in the case of the house and ti e 
grove of his interest in the property for 
0 perioa which terminates when the last 
holder dies without heirs. This period 
jnay be indefi^nitely prolonged but 
-nevertheless it is ? terminable period anci 
the estate is a limited estate. It could 
not be questioned that if a zemindar 
divested binjseff « bis title and property 
for a aefinite term of years, tbe interest 
leturniug to lim absolutely at the 
end of that term ef years; the holder . 


Ims 

of the limited interest could not encumber 
more than tl e limitea interest, ana in 
no circumstances coulu the zemindar be 
hela responsible for the debts of the last 
holder. It appears tome that the same 
rule Jiiast be applied in the case of rll 
limited estates and that, therefore, the 
zemindar is entitled to recover tlie house 
anJ the grove ansolutely on the ae£th 
of the last holder without heirs. 

I, therefore, allow this appeal. I set aside 
the decree of the learnel District Juage 
aua restore the decree of the learned 
Muusif. Tiie (lefenuants-responuenls will 
pav tueir costs a in tuose of tuc plaintiff- 
appellant in all Courts. Tiicse costs will 
include in lids Coiut fees on the higher 
scale. 

w. c. A. allohird. 


NAGPUR JUDICIAL COMmSSIONER’S 
COURT. 

Second Civie AppeaeJNo. 231-B of 1922. 

July 21, 1923. 

Present : — Mr. Piideaux, A. J. C. 

An N a JI— 'Peaintiff-— appeeeant 
versus 

LAXMAN and others — Defendants 
— Respondents. 

Evidence Act [I of 1872). s. no— • 
Lease unregistered — Admissibility in evidence 
—Relationship of landlord and tenant-— Owner-' 
ship. 

An unregistered lease deed is admissible In 
evidence to show the position of landlord and 
tenant and would, imder section no of the Evi- 
dence Act, tend to show ownership. 

Appeal from a decree of the P^irst Ad- 
ditional District Judge, Akola, in Civil 
Appeal No. 459 of 1921, decided on i 5 tb 
February 1922. 

Jaessrs. A. V. Khare, and D. T. Hangup 
murti, for the Appellant. 

Mr. M. B, Niyogt, for the Respond- 
ents. 

JUDKirMjprT.— Plaintiff sued for an qjoen 
site and the gadhi at B(U-gaon, T^lu^q Basiii, 
which he had bought from defendants Nos. I 
and 2 by a sale-deed dated 2 9 th J^ay 1918, 
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He states that he had already been in poss- 
ession as the licensee of the father ol 
defendants Nos. i and 2 from 18 96 . Both 
Courts have found that plaintiff has failed 
to prove that the site belonged to defend- 
ants Nos. 1 and 2 or that they had any 
right to sell. The findings are findings of 
fact and are not to be challenged in 
sec'ond appeal without good reasons. 

The first ground upon which the decision 
of the Courts below is assailed is that there 
is a presumption that the gadhi in a village 
belongs to the Beshmukh. I know of no 
such jnesumption and, during many years 
of service in the Province from which this 
appeal arises, jxever heard of it. The second 
and last ground is that the lease of 28th 
November 189./, though inadmissible be- 
cause of want of registration, has been 
held adm'ssildc for collateral purposes. 
It is executed by oj^e JVjaroti in favoui of 
Tapaji, tlie grandfather of defendajits s. 4 
and 5, who cla m the site. TJio admissibi- 
lit}^ of tl e document for a collateral pur- 
pose is not challenged but it is stated that 
it is no evidence against the plaintiff. It 
seems to me ^0 have been rightly admitted 
to show the position of landlord and tenant 
and would, irnder section no of the Evi- 
dence Act, tend to show ownership. What is 
evidence against plaintiff's sellers is tvi- 
denc* aga’nst the plaintiff as he claims 
through them and the fact that in 1894 
purchaser of defendants Nos. 4 and 5 leased 
the site to IViaroti, and there is ample evi- 
dence to show that Maroti did occupy the 
site, unquestionably raises a presumption 
that at that time the famdy of defendants 
Nos. 4 and 5 were the owners of the site. 
Nothing exists to vitiate the findings of fact 
of the lower Appellate Court upon which the 
decision of tlis appeal turns. Tor these 
reasons this aiipeal fails and is dismissed 
with costs. The appellant will pay the 
respondents' costs. 

G. R. D. Appeal dismtssed. 


MADRAS HI&H COURT. 

vSecond Civin Appeal No. 173 of 1921. 

April 16, 1923. 

Present: — ^Mr. Justice Krishnan and 
Mr. Justice Coleridge. 

GUNNAM AKKAMMa— -Defendant 
N o. 2 — -Appeeiant 
vcvsus 

NUNE VENKAtAPATHI and an- 
other — Defendant No. i and Peaintipr 
— Respondents. 

Legal representcUive — Wife impleaded as hgdt 
representative of deceased husband in a suit for 
maintenance — Subsequent suit in personal capacity. 

It is not open to a person who is added as a legal 
representative of a deceased jud^iment-debtor, 
to raise any defences personal to himself or her- 
self. 1115'' 

In a suit for maintenance a charge for mainten- 
ance was declared against J^certain properties of 
the judgment-debtor. Some of these items were, 
however, the stridhanam properties of his \\ife 
I’ending appeal, the judgment-debtor died and his 
wife was brought on the record as his legal re- 
presentative. In a subsequent suit for enhanced 
maintenance : 

Held, it was open to the wife or her re- 
presentative-in-iiitcrest to plead that the charge 
in the prior suit against her properties was not 
binding on her and her personal estate. 

Second appeal against the decree of the 
District Court, Godavari, at Rajamundry, 
dated the 13th March 1920, in Appeal 
Suit No. 229 of 1919, preferred against 
the decree of the Court of the Subordinate 
Judge, Cocanada, dated the 22nd July 1919 
in Original Suit No. 49 of 1918. 

Mr. T, S, Raghunatha Rao, for the 
Appellant, 

Messrs. G. Laki^hmanan, A.Saiyanatayana 
and A. V enkatayallah, for the Respondent. 

JUDGEMENT. — The lower Appellate Coaut 
hasfound that items Nos. 6 to ii of plaint 
A schedule were the stridhanam proper- 
ties of plaintiff's mother-in-law and did 
not belong to her father-in-law's estatej. 
On this finding no charge should lave 
been given on those items for any part 
of the maintenance allowed. The learned 
District Judge apparently thinks that br* 
cause the mother-in-law was made a par^ 
to the second appeal as the legal repr^s^n* 
tative of her deceased hu;^band and m 
that suit a chai ge was deeJared for 
a year on properties inaluding the^e 
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perties, the same is binding on her and 
her estate. We are unable to concur with 
this view. She was only added as a legal 
representative in the previous litigation 
and it was not open to her as such 
to raise any defences personal to herself. 
It was, therefore, open to her and is now 
open to her representative, the 2nd defend- 
ant, to plead that the charge was not 
a proper charge on tleir properties and 
as on the finding of the lower Appellate 
Court the charge is not a proper one, effect 
can and should be given to it by disallow- 
ing any charge on those lands. There is 
no question raised about the amount of 
maintenance allowed. The decree of the 
lower Appellate Court must, therefore, be 
reversed and that of the First Court re- 
stored. The first defendant will pay 2nd 
defendant's costs in this and the lower 
Appellate Court and the plaintiff will bear 
his own costs in both those Courts. 

v. N. V. 

w. C. At Decree reversed. 

ALLAHABAD HIGH COURT. 

SECOISTD Civil, APPEAI, INO. 892 OF 1 92 1. 
December I, 1922. 

Present: — INilr. Justice Gokul Prasad. 
GAYA PRASaD akd another— 

DEPENDANTS—APPEEIfANTS 

versus 

METHAI I/AL and others— P1,aintiffs 
— Respondents. 

Vendor and purchaser — Purchase from person 
title — D^t of vendor paid by purchaser — 
Suithyreid owner for possession, purchaser whether 
entiUed to reimbursement. 

A person who purchases property from one who 
has no title to sen, and who, to save the property 
from sale in execution of a decree against the 
latter, pays the amount of the decree, is not 
entitled upon dispossession by the real owner 
of the property, to be reimbursed the amount 
of the decree paid by him, 

^cond appeal against a decree of the 
District Judge, Allahabad, dated the 
1st Ifflarch 1921. 

Ut, M, L, Agarwala, for the Appellants 
Mr. P. L, Banerji, for the Respondent. 
JUDGMENT.— -The facts are as follows:— 
Ode Beni owned two houses. lie died 
leaving a widow. Ram Dei, the step- 
mother of his son Mata Ghulam, who 
survived him. Afttf the death of Mata 
Ohdlanii Sbeo Bal, his^uncle, is said^to have 
get the ptesperty as Ua heir* On the 


itm 

6tli of July 1918 Sheo Pal sold the two 
houses to the plaintiff. One Amrit Lai 
obtained a money- decree from the Court 
of Small Causes agaiuvst Sheo Pal and Ram 
Dei. The amount of this decree was re- 
coverable from the assets of Beni. In 
execution of this decree he attached the 
houses purchased by the plaintiff. The 
plaintiff objected but his objections were 
disallowed on the 9th of August 1919. 
On the 24 th of o vembei 1919 Musa mma t 
Ram Dei s'oUl the houses to Gaya Prasad 
and Sattidu. who paid off the amount 
of the decree. On the 9th of August 
1920, that is, within a year from the date 
of the disallowance of his objection, the 
plaintiff brought the presejit suit for poss- 
ession against Ga}'a Prasad and Satti- 
din, the purchasers. The defence raised 
to the claim was (i) that no .suit having 
been brought against tJie decree-holdor 
within a year, the title of the plaintiff 
had become extinguished, and (2 1 that the 
plaintiff could not get possession 
without paying off the deciee of Amrit 
Lai which had been .satisfied by the de- 
fendants. The Trial Court decreed the 
claim for possess! oji conditional on the 
plaintiffs' paying up the amount of the 
decree of /imrit Lai which had been satis- 
fied by the delendants. Oa appeal by 
the rfiaintiff, tl e learned Judge of the 
lower ApjDcllate Court 1 as modified the 
decree of the Trial Court by deleting the 
condition regarding the paymei t of Amrit 
Lai's decree by tJu plaintiff and has given 
an unconditional decree to tl e plaintiff. 
The defendants come here in second ap- 
peal. I do not see any principle of law 
by which the defendants who had, accord- 
ing to the defence, purchased thejjroperty 
from a person who had no title to sell it, 
could expect to be recouped for the 
amount which they paid to clear off 
the decree of Amrit Lai. Because of their 
purchase they did not acquire any in- 
terest in the ijroperty and as such their 
action was that of mere volunteers. The 
decree of the Court below isariglt decree 
and is not open to any objection. I con- 
firm it and dismiss this appeal with costs 
including in this Court-fees on the higher 
scale. 

W*C.'4. diPtmudi 
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JARI £,Afv PAt, V. LAL BKHARl HAZRA. 

CALCUTTA man court. 

vSecond Civie Appear INo. 1304 of 1921. 

January 3, 1933. 

Present: — Mr. Justice Ghose and 
Mr. Justice Panton. 

JARI I/AI/ PAI/ — Dependant — 
Appeeeant 
versus 

LAI/ BBHARI HAZRA — Plaintiff— 
% 1?^ Respondent. 

Hindu y Law — Widow — Surrender, constitu- 

ents of. 

In order ’ that | *a surrender ' by a Hindu widow 
of her widow's estate, inherited from the last 
male owner, may be effective and valid, there 
must be a total surrender of that estate, and 
the arrangement between the widow and the 
reversionary heir should not be such as can 
be described as a device to partition the estate 
between the widow and the reversionary heir, 
[p. 6/6, col. 1.3 

Second appeal against the decree of the 
Subordinate Judge, Asansole ( Bur d wan), 
dated the 31st March 1921. 

Msnsrs. Bankim Chandra Mukerjee and 
Charuchandra Sanyal, for the Appel- 
lant. 

Mr. Basak, for Mr. Hira Lai Sanyal, for 
the Respondent. 

JUDGMENT. — The only question in- 
volved in this appeal is, wf ether a lease 
executed by a Hindu widow, under circum- 
stances to be mentioned hereinafter, passed 
any title binding against a reversionary 
heir. The facts of the case have beea 
fully Set out in the two judgments of the 
Courts below and it is unnecessary to 
repeat them at leirgth. It will be s..ffic:ea*t 
if the facts are stated shortly so fai as 
the question involved in this appeal is 
concerned. It appears that a lady of the 
name of Raj Kumari Deby, who was tlie 
widow of one Kenaram Hazra, executed 
a deed of release in favour of one Ram 
Das Mikerjee, who was a reversionary 
heir of her husband. In the deed of release 
the lady stated that after her husband’s 
death ^e had been in e joymea.t of ad 
moveable and immoveable properties left 
by her husband. She then went on to state 
that she was executing the deed of release 
in favour of the said Ram Das in respect 
of all immoveable properties left by her 
husband. She stated that the immoveable 
properties were all mentioned in the sche- 
dule to the deed and that if, through m s- 
take or omission or for any oti.er reason. 


any immoveable property was left out 
of the -chedule there wo Id be no hindrance 
to the title or 21 ossessi on of the reversionary 
heir in respect of the immoveable propel ties 
left out of the Schedule if .such had happened. 
With reference to the moveable properties, 
she declared that she would retain the 
same in her possession and that, after her 
demise, the said Ram Das would be the 
owner. of the same. It is argued by Mr. 
Bankim Chandra Mukerjee, who has con- 
ducted this appeal with much ability, 
that tlie words of the deed of release taken 
as a whole conveyed the entirety of the 
estate left by the grantor’s husband and 
tliat, if that was so, the deed of release 
fulfilled the conditions laid down by theii 
Lordships of the Judicial Committee 
in the case reported in Sureshwar 
Misser v. Maheshrani Misrain (i), and 
that, therefore, it should be held 
that the deed of release passed a 
title which was bindiirg as against the 
reversionar}^ heir. There is another point 
which has been argued, namely, that the 
reservation df the right of residence in 
the homestead did not in any way con- 
travene the conditions laid down by the 
Privy Council in the case referred to above 
and also in other cases decided by theix 
Lordsliips of tlie Judicial Committee deal- 
ing with the question of surrender by 
widows of tiicT estate. So far as the 
la t point s concerned, uamel3% whether 
tne reservation of a r ght of residence in 
a famly dvvelliiig hoUvSe or in a homestead 
can or cannot be st gmatized as a device 
to divide the iiroperty wh ch beloiiged 
to the jast male owner, between the lady, 
and the reversionary hex, need not be 
gone intoi . this case and the reason is this. 
Looking at the words of t e deed ^ts^ If, we 
are satisfied tnat the eut lety of the estate, 
com:>o..ed of moveable as well as immoveable 
properties, d d not pass by the deed 01 
re ea.^e . No doubt, so far as the immoveable 
jiroiierty was concerned, there was a com- 
plete surrender by the lady in favour of 
Ram Das. But as regards the moveable 
properties the words that occur in the 
concluding portion of the deed concirsively 


(I) 57lnd. Cas. 325, 250. W. N. I94;39M. E. J. 
161; 28 M. Iv. T. 154; 2 U. P. L. R. (P. C.) 128; 12 
L. W. 461: 18 A. E, J. 1069; 47 I. A. 233; 49 
t:, 100 (P. C.) 
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show that the title thereto, namely, the 
title of tl.e lady in her husband’s estate 
to the moveables, remained anaftected 
by the do ju meat in question and that 
after her demise the title as well as the 
possession thereof would pass to Ram 
Das. In our opinion, the terms of the 
deed of release were not sufficient to pass 
the entirety of the estate left by the last 
male owner to Ram Das and, that being so, 
inasmich as there was not a total surrender 
by the widow of her estate which was 
inherited from tlielast male owner infavour 
of Ram Das it can hardly be contended 
that the deed passed any title binding 
as against the reversionary he^r. 

Oar attention has been drawn to nu oer- 
ous cases decided in tt e Courts in India 
and also to the recent Privy Council de- 
cision on the question of surrender by wi- 
dows of their estate. The last case, namely, 
the case reported in Sureshwar Misser v. 
Mji’he^hriini Misrdn (i), laid down two 
working rules, namely, (i) that there must 
be a total surrender by the widows of her 
widow's estate inherited from the last 
male owner, and (2) that the arrangement 
between the widow and the reversionary 
heir shorld not be such as can be described 
as a device to partition the estate, between 
the widow and the reversionary heir. So 
far as the first point is concerned, Mr. 
Mukerjee’s client obviously fails on the 
terms of the deed. In this view, there 
is no escape from the conclusion that no 
title whatsoever, in the circumstances of 
this case, passed to the grantee sufficient 
to bind the reversionary heir. 

The appeal, tnerefore, fails and must 
/ laferT'^ed Wxth costs, 
be ai&mr nnoii Appeal dismissed. 

w. c. A. tci 

OU JH JUDICIAL COMiMIISSlONEB’S 

COUKI. 

piRSX Civil. Appeals Nos. 13 of 1918 and 

50 OF 1921. 

April 4, 1923. 

Present:-^M^\ &nhaiya Lai, A. J. C., and 
Mr. Dalai. A. J. C. 

ZARIr^^-UN-NISA and 
or«aits — PLAjjiriFFs— A ppellants 
versus 

Ckiud'Ji SHAE^IQi-DZ-ZAMAN and 
oxaERSr^D^fiNOAnTs— R espondents, 

Qudh 4# (/®/j 869), f#. 64,13, ^2# 23, “ 
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scope of — Interpretation-^** A pw ton uno would 
have succeeded aecording to the provisions of the 
Act/* meaning of — Family settlement, nature of — 
A dojrd, whether a settlement — Award when binding 
a person whose interests are analogous to those of 
parties to arbitration^ Award, by whom may be 
questioned — Civil Procedure Code (Act V u/1908), 
s. II, Expin. V I , applicability of — Muhammadan 
Law — Devise in favour of one heir, without consent 
of others, effect of — Limitation Act {IX of igo8), 
Sch. 1, Arts. 141, 144, applic ihility of -—Will, in- 
operative — Consent oj parties, effect of — Court of 
Wards, statements by Deputy Commissioner and 
Board of Revenue, effect of. 

Section 13 of the Oudh Kstates Act, 1869, was 
devised to impose restrictions on sudden freaks 
of impulse. It insisted upon certain formalities 
in the case of gifts a id devises and fixed certain 
time limits for the performance thereof in order 
that the strongest proof might be available of a 
disposing mind of deliberate intention in case the 
donee or legatee happened to be a person who 
was not the legal heir to the estate under the 
special rules of succession or the ordinary law 
applicable to such estates or one of nis younger 
sous. [p. 633, col. 2.J 

Indar Kunwar v. Jaipal Ku .war, 15 I. A. 127 
at p. 148; 15 C. 725; 12 ind. Jur. 37/; 5 Sar. P, 
C. J. 150; Rafique and Jackson's P. C. No. 102; 
7 Ind. Dec. (N. s.) 1067 (P. C.), referred to. 

The express on “a person Aha woutd have suc- 
ceeded accoidiug to the provisions of the Act" in 
section 13 of the Oudh Estates Act, is confined to 
the persons or Jiie of the persons to whom the estate 
would have descended according to the provisions 
of toe special clause of section 22 of that Act ap- 
plicable to the particular case. [p. 634, col 2I 
P. 635, col. i.J 

The proper intrepretation of sub-section (i) of 
sectional 3 appears to be taut the j^rivilege is con- 
fined to the one person who would succeed to the 
taiuqdar’^ estate under the Actj and that th* 
words '* under the ordinary law to which persons 
of the donor or testator's tribe and religion are 
subject" govern cases falling under secSon 22, 
clause 11, and section 230! the Act. If tuere is 
a person existing, who would succeed under the 
special provisioas of section 22 (first ten clauses) 
t at person alone would be the privileged person, 
[p. ^35» col. 2.J 

Bhaiya Rabidat Singh v. Indar Kunwar, 16 C. 
*1^; i6 1 . A. 53; 13 lad. Jur. 98, 5 Sar. P. C. J. 
505; rtiu.a’7ai.Tv»r "x. .1- JJJ'/ ^ -III::! 

Dec. (N. s.) 36/ (P C.j, Aii Muhammad Khan 
V. Sajjadi Begum {Syed Azam Shah v. Syed 
AhmaxShihi, 33 Ind. Cas. 51b; 2 O. It- J. 758, 
Balraj Kunwar v. Juga^pal Singhs 26 A. 393; 

8 C. W. N. 099; 31 A. 132; I A. L. J. 3 <* 4 ; 

7 O. C. 248; II Bom. L. R. 516; 8 isar. P. C. J. 
639 (P. C.), referred to. 

A family settleaient implies a mutual Mttle- 
ment by certain conteading parties belonging to 
thj same lamily of some dsputed claims aai rigats. 
An award of aroitration is aot a sei/tl^hieat of 
tuat caara~ter. Itis a iecinou of a tribuoai cou- 
stitoted hy th.: couteuim^ parues for tue settle - 
meat ortaiiir liaputes. aui lu so lar as it is a 
lasriui aui v iiid aw ifi. it u oiadiog on the parties 
to mo acMtfutlQn pm«fi4ingi tiMl their pdrin, 
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Whether such an award is binding on persons 
whose interests are analogous to those of the 
parties to the aroitration proceedings, is a matter 
which is not capable of an indexible answer. In 
each case it has to be determined whether the 
person wno ^agreed to the reterence to aroitra- 
tion was seeking to assert a rigut common 
to himself and otiiers and had acted fairly in re- 
presenting those whose interests he had under* 
taken to protect, [p. 041, col. s;.] 

An arbitration award can be questioned by 
those only wno were no parties to the arbitration 
proceedings, but not by a person who was a party 
to the arbitration or to the decree pass^ in 
acoordaace with it, or by his representatives-in- 
interest. 643, col. 2.J 
Section it, JQxplAuatiou VI, of the Civil Proce- 
dure Code, applies to a common right asserted by 
certain persons on behalf of taeniselves and others, 
but not to rights which are not common bat 
several and distinct, [p. 642, col. 2.J 

Under the Muhammadan X^aw a devise in favour 
of one of several heirs is inoperative without the 
conseuit of tnc other Heirs, ip 643, col. 2.J 

Article 144 of the hi^nit j.Uon Act* 1008, does 
not apply wnere a suit is otherwise dpecially pro- 
viied for, ip 645. col. i.J 

Rudchwdas V j,ndYavaHda^ v. PuwatibM, 23 B. 
723; I Bom. h. K.. 007; 3 C. W. N. O21; 26 i. A. 
71 J , Sar. F. C. J. 5431 12 Ind. Dec. (N. S.) 485 
(P, C.), followed. 

Article 141 provides for a suit by u person en- 
titled to possession ontne death of a Hindu or 
Mutiammadan female but, ’t does not apply where 
the Hindu or Muhammadan female has been in 
possession of a full estate, [p. 045. cols, i & 2.J 
Ghtsa Singh v. Gajraj Singh, 33 Ind. Cas. 371; 
18 O. C. 289; 3 O. I.. J. 45, Bisneshar Batihsh 
Singh V. Ramsshar Bahhsh Singh, 44 Ind. Cas. 

06; 21 O. C. r; 4 O, h. J. 648, followed. 

Any statement made by a Deputy Commissioner 
or the Board of itevenue in dcrogar.oa of the 
rignta ot a person on wnose benalf an estate is 
held by the Court of vVards cannot be deemed to 
have oeen made on that person's behalf or as his 
age&t, [p. 644. coL 2.J 


A Will which fails to satisfy the conditions im- 
posed by section r 3 of the Oulh Estates Act is 
inoperative, and, being thus void and unenforce- 
able, the mere consent of parties would not 
validate it. It may create a new title to take the 
pla:;e of that wiiic i was mciioate, defect vc or 
imperfect, [p. 647, col. i.] 

The use of the word "ordinarily” in hist No. 2 
prepared under section 8 of the Oudh Estates 
Act implies that an occasional variation by consent 
or otherwise would not affect the custom of de* 
volution, [p, 652, col. I.] 

Murtnza Husain Khan v. Mohammad Yasin Ali 
Khan, 36 Ind. Cas. 299; 38 A. 552; 20 M. D. T. 
362; 14 A. ly. J. 1083; 18 Bom. L. R. 884; i M, 
L. J. 504: (1916) z M. W. N. 555; 25 C. D. J. i; 19 
O. C. 290; I 1’. D. W. 122; 21 C. W. N. 410; 4 O. 
h. J. 8; 4 D. W. 538; 43 I. A. 269 (P. C.), followed. 
INT FiusT Civib Appeal ao. 13 of 1918, 
Appoa against a decree of tje Suh- 
Judge, Mohanlalganj, Lucknow, dated the 
30th IS ov ember 1917* 

In Fik' 5 t Civil, Appeil No. 50 of 7921. 
Appeal against a decree of the Second 
Addi ional D strict Judge, Lucknow, dated 
2ist July 1921. 

0-. S. M. Sulaimin, Messrs. Hyder 
Hussatn and Biskeshwar Nath Snvastava, 
for the Appellants. 

Kamta Nath Stngh, Wanir 
Hasan, Ali Mohan^nad, Gokul Prasad, 
Har Dciyat, Ganga Dayal, Har^obind D lyal, 
Niamat Uliah, Zahur A hmei\iidi Makuni 
Lai, for the Respondents. 

J(JD3riVIENT. — These are two connected 
peals arising out of two suits brought 
by rival claimants to tne same estate. 
Tae short pedigree given below will 
eiacidat - the connection between the 
principal parties to tne two siuts;— 


eWAfi HUSAIN BAKHSH 


Sarfaraz Ahmad, 
diadabtu May 1870. 


Murtaza Husain, 
died 1 8th March 18 80. 


L 


Musammai Sughra Bibi, 
daughter. 


Musammai Bechan-uu- 
msa, widow, died 
2bth February 1895. 


Musammmi Zainab-un- 
nisa, died 3uth August 1907, 
married to 
Imt laz-uz-zaman 


Mustafa Husain, 
piaintifi, in suit 
No. 3-58 of 1919. 


Fida Husain, 
manied to 
M usummat Amina. 


I 


Musammai Amina, M usammat hlLaxuvLt-ixn-- Rah-uz-zaman, 
predeceased daughter msa, daughter died son fbaru 
^ (married to 7th June 1908 5th October 1869, 

FidaHusaitt). j diedgthjuue 


iWiisawwa^ Zirif-uu- 
nisa, idaugutcr) 
plaintiff in suit 
No. 4-62 of 1 915* 


S hafiq-uz -zam an . 
(sou) defendant 
in both suits. 


N*sar Ahhia^t 
Klmu, 
(l^usbaad.) 


Ali Haider 
Khan, 
(son.) ^ 


Ishtiaq Ahmad 
Khan. 

(son.) 


Sharif-uK'Zaman 

defendant in both suits. 


Three daughters > 
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The property in dispute consists of Taluqas 
Bhilwal and K ianjjur, s^t ated in the Dis- 
trict of Bata Banki,and T.iuqa Sikandar- 
•})ur. Situated in the District of RaeB reili. 
These estates were settled with Chaudhri 
Sarfaraz Ahmad in 1858 and sanads were 
afterwards granted to him. His name was 
entered in respect of Taluqis B i.lwal and 
Khanpar at No. 13 of I/istll and in respect 
of Taluqa Sikaidoipur at No. lo in 
Ivist V appended to Act I of 1869. 

Taluqa Bhil\'val, otherwise known as 
Bhilwal Hasa pur, belonged to Ciaudiiri 
I/utf-uHah. He died in 1254 Basli leaving 
a daughter, Musammat Bechan-u n-nisa, 
who was married to Chaudhri Sarfaraz 
Ahmad, and a brother, Qalandar Bakhsii. 
Qalandar Bakhsh held the estate for some- 
time but the revenue payable in respect 
thereof fell into arrears, Ti^kahuliyat of 
the estate was then granted to ceitain 
other persons, but the latter similarly made 
default in the payment of the reven e, 
and the estate was eventually sold and 
purchased by Arjun Singh sometime before 
the Mutiny . Arj iin Singh did not, however, 
succeed in getting possession. The confis- 
cation of 0-idh followed. Chau dhri Sarfraz 
Ahmad manajged to secure possession of the 
estate and lis title thereto was recognised 
by the British Government at the Summary 
Settlement and a primogeniture sanad was 
granted to him in 1816 (Exhibit C 46), 
TJuqa Kaaapur belonged to Chaudhri 
Husain Bakhsh. It devolved on his death 
on his son Sarfaraz Ahmad. Taluqa 
Sikandarpur had been granted to Chaudhri 
Sarfaraz Ahmad by the British Govern- 
ment. 

On the 3rd May 1870 Chaudhri Sarfaraz 
Ahmad deposited Aith tiic Chief Com- 
missioner of Oudh what he described as 
his last Will and Testament in the presence 
of Raja Barzand Ali Khan, the taluqdar 
of Jahangirabad, and Nawab Ali Khan, 
the Uluqdar of Salempn, both of whom 
attested the presentation of the Will (Ex- 
hibit i). The Will purports to bear the 
signature of Chaudhri Sarfaraz Ahmad, 
but it bears no date and it is not clear 
whether the said signature was made 
in the presence of the Chief Commissioner 
and the above witnesses, Botii, Raja 
Farzand Ah K an and Nawab Ali K an are 
dead. Xue genuiaoaess of the Will is aot^ 


CASES; 

however, disputed by the main contending 
parties and may also be presumed from 
the oircr mstances established. • On theabth 
May 1870, i.e., within 23 days of its pre- 
sentation, Chaudhri Sarfaraz Ahmad died 
without taking any step to get the said 
Will registered in the manner required 
by section 13 of Act I of 1869. He left 
his mother, Musammat Cband Bibi ; a 
widow, Musammat Bechan-u n-nisa; a dau e li- 
ter, Musammat Zainab-uii-nisa ; a brother, 
Murtaza Husain; and a sister, Musammat 
S >ghia Bibi, surviving him. By virtue 
of the Will the entire Taluq . B i lwal 
with the villages Sharifabad and Allahpur 
of Taluqa Khanpur had been devised to 
Musammat Bechan-un-nisa for her life and 
after her to her daughter Musammat Zainab- 
un-nissa, and after her to the children of 
the latter, male and female, and the rest 
of the Taluqa Sikandarp r were to be en- 
joyed by Murtaza Husain and Musammat 
Bechan-u n-nissa in equal sliares, the latter 
holding hot si ar^ for her life with remainder 
after her deat to her daughter, Musammat 
Zainab-u n-nissa; and after her to her children 
male or female. The Will enjo ned on the 
legatees tolive on theincome of tbeproperty 
and declared that none of tlie heirs succeed- 
ing to the estate shall have any p ower 
of ah enati on . I n reg ar d to Talu qa Khanpu r 
the Will further said that the lamhardari 
and qaem muqami (succession) shall vest 
in the male issue and the daughter would 
liave a r^gat to maiu^nance. Ti.e validity 
and effect of the devises made by the Will 
form one of the subject- matter of coutentiop 
in this litgation. If the Will was invalid, 
the person eut.tled to the estate of Cliaudhri 
Sarfaraz Al mad in preference to his widow 
Musammat Bee an-un-nisa, was his brother, 
Murtaza Hu sain, under section 22, clause (6), 
of Act I of 1869, as he had left no male issue. 
He had a gransdson, Rafi-uz-zaman, by 
his daughter, Musammat Zainab-u n-nisa, 
who was a minor about seven months 
old. 

On the deatli of Chau dhri Sarfaraz 
Ahmad a contest arose between Musammat 
Bee han-u i -ni sa and Mu rtaza Hu sa n . Mus* 
sammat Bechan-un-nisa claimed i^to be 
ent tied to tiK estate under tne Will of her 
husband. Murtaza Husain claimed to be 
the joint ownsr of the estate along with 
hi# broiitf, Chaudhri Sarfaraz Ahmad 
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and also claimed a right to inherit the estate 
under section 22, clause 16), of Ad I of 1869. 
On the 3rd August 1870 mutat e n of names 
was effected, presumably on, the reports 
of the patwaris of the villages concerned 
in accordance with the allotments made 
by the Will (Exhibits 4 and 5), but on the 
7th September 1870 Murtaza Husain 
applied for mutation of names in his favour, 
alleging that the Will was invalid and claim- 
ing to be the sole heir to the estate under 
Act I of 1869 (Exhibit A 54). Meanwhile, 
on a reference made by the Depiit>^ Com- 
missioner of Bara Banki, the Commis'^ioner 
took tteviewtlat Rafi-ux-zaman had a 
preferential rigl t and he directed the Dep ut> 
Commissioner accordingly to assume the 
superintendence of the estate on belalf 
of Rafi-u7-zaman (Exliibit A 52). Appre- 
hending that his right would be theieby 
endangered, Murtaza Husain sought 
to rely on the Will to show that Rafi-uz- 
zaman was described by Sarfaraz Ahmad 
as his daughter's son and was never adopted 
or treated in all respects as his own son. 
The Financial Commissioner, however, 
did not agree with the Commissioner and 
directed that the orders passed in the muta- 
tion proceeding relating to succession should 
not be interfei ed with (Exhibit A 55). 

On the 9th February 1871 the part-es 
agreed before the Deputy Commissioner of 
Bara Banki to abide by the Will of Sarfaraz 
Ahmad and to refer their disputes about 
certain provisions of the Will to 
abrbitration (Exhibit 2). On the 14th 
February 1871 they executed an agree- 
ment of reference to arbitration appoint- 
ing Qiaudhri Ghulam Farid, taluqdar 
of Bari, Pargana Rudauli, and Raghr- 
nath Singh, tcduqdar of Pali, arbi- 
trators, to Settle the dispute between 
Chaudhri Murtaza Husain and Chau dhrain 
Ssdieba, the widow of Sarfaraz Ahmad, 
in accordance with the provisions entered 
in the Will of Sarfaraz Ahmad and about 
the property not entered therein and agree- 
ing that they shall be bound by ^y decision 
tie referees may give on considering the 
terms of the Will and other matters 
(Exlubit 6). The agreement was followed 
by prolonged proceedings before the arbi- 
trators in which each party set up his 
or her respective rights. They ultimately 
agreed in regard to the properly covered 
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by the Will that the arbitrators should 
abide by the Will and construe and explain"* 
its provisions about certain matters in 
regard to which the parties were at difference 
(Exhibits 8 and 9). An award followed 
dealing w’th the property covered by tie 
Will and that not covered thereby and 
distributing the same in a certain manner, 
(Exhibit 12). Taluqa Khanpur, excluding 
the viJl^es Sharifabad and Allahpur, was 
to be divided eq’ ally between Musammat 
Be(dia:i~un-nifa and Murtaza'- Hur ain; 
Taluqa Sikandarpur was to be similarly 
divided between them, and Taluqa Bhilwal, 
also known as Bhilwal Hasanpur, and the 
villages Sharifabad and Allahpur ofTavlqa 
IQianpur were to go to Musamtmt Bechan- 
un-nissa exclusively. The villages not 
covered by the Will were also to be divided 
between Musammat Bechan-un-nisa and 
Mmtaza Huiam and each party was to 
be the owner of such moveable property 
as was in his or her possession. In regard 
to the direction contained in the Will res* 
trie ting the power of alienation, the arbi- 
trators declared that it w'as only admonitory 
and not intended to restrict the lights 
of Murtaza Husain in regard to what was 
his ancestral property. The exact scope 
of the authority given to the arbitrators 
and the construction to be placed on the 
award and the legal effect thereof form 
other important issues in this litigation. 
On the 21 St August 1871 Musammat Bechan- 
un-ni^a filed an application to enforce 
the award (Exhibit 14) to which certain 
objections were taken by Murtaza H. sain. 
A decree was ultimately passed in accordance 
with the award on the 20th December 
1871 (Exhibit F 7), which was upheld by 
tie Pnvy Council on the 13th Jily 1876 
(Exhibit A65). A perfect partition of 
the estate was subsequently effected between 
Musammat Bechan-un-nisa and Murtaza 
Husain by the Revenue Court. On the 30th 
December 1882 (see Exhibit 22paragiapb 3) 
the Court of Warns assumed the superintend- 
ence of the estate of Musainmat Bechan- 
un-nisa, Musammat Zainab-un-nisa had 
meanwhile given birth to another son 
named Shafiq-uz-zaman. In June 1891, 
Rafiq-uz-zaman died. On the istb Sep- 
tember 1893 Musammat Bechan-un-nisa 
executed a Will by which she gave her entire 
estate to Musammat 2ajnab-\in-nisa 
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find Shafiq-’ z-zaman jointly for 
their lives without any power of 
alienation with an absolute and heritable 
vested remain er in favour of the latter 
on the death of the former (Exhibit A-97). 
On the 26th Februar}' 1895 Musammat 
Bechan-un-nisa died. Musammat Zainab- 
iin-nisa thereupon applied for the entry of 
her name and that of her minor sonShafiq- 
uz-zaman, in the place of the deceased; 
and Mustafa Husain, son of Murtaza Huscin, 
made an application to the same effect, 
claiming that he was the sole heir to the 
estate of Sarfaraz Alimaci. The Board of 
Revenue directed the Deputy Commissioner 
of Bara Banki, who was in charge of the 
estate to apply for mutation of names 
in favour of Musammat Zainab-un-nisa 
alone on the basis of the Will executea in 
her favour by Sarfaraz Ahmad ^Exhibit 
316). An application to th.at effect was 
accordingly made by the Court of Wair s 
(Exhibit 6) which was contested by Mustafa 
Husain who v^as ultimately unsuccessful. 
On the 30th August 1907 Musammat Zainab- 
un-nisa oied. The Court of War(,s con- 
tinued tlie superintenc ence of tie estate 
on behalf of Shafiq-uz-zaman ano got 
muta ion of names effected in 1 is favour 
without any objection having been raisea 
by Mustafa Hr sain or any other person 
claiming to be interested in the property. 
The estate was then indebted to the extent 
of Rs. 39,000. Shafiq-uz-zaman raised a 
loan from the Upper India Bank, Uimiteci , 
Meerut, for that amount on the joint security 
of himself and Hari Kishen Das and got 
the estate released on the 6th November 
1908 (Exhibit W5) . 

The history of the estate thereafter is 
one of successive alienations and transfers 
by Shafiq-uz-za man. He took various loans 
from time to time from different persons 
and eventually borrowed two lacs ol' rupees 
from the Upper India Bank, limited, 
on the security of the estate for the pay- 
ment of his liabilities. He transfeired 
different portions of the property to different 
persons who are parties to the suit. On 
the 30th January 1912 he executed a ceed 
of trust with the intention of making over 
the estate to the trustees for the benefit 
of his son, Sharif -uz-zaman, but soon 
after the trustees got possession, he took 
back possession. On the 27th January 


1914 Si afiq-uz-zaman was adjudicated 
an insolvent on the application of one of 
his creditors and tie Deputy Commissioner 
of Bara Bank: was appointed Recdver 
of he estate for the benefii of his credit- 
ors. 

Shafiq-uz-zaman had three sisters, Musam- 
mat Amina, Musammat Zarif-un-n sa ana 
Musammat Manzur-un-nisa of whom Musam - 
mat Amina had died in the liletime of her 
mother, MusammU Manzur-un-nisa died 
on the 7th June 1908, leaving as her heir 
her husband Nisar Ahmad Klan, and 
two sons Ali Hah'er Khan and Ishtiaq 
Alimad Klian. Musammat Zarifmn-nisa 
and the heirs of Musammat Manziir-un- 
nisa claim to be the owners of half the 
estate by inlieritance from Musammat 
Zainab-un-nisa. They sole a half of tl.eii 
interest in tlie estate to Raja Syed Abu 
Jafar of Pirpur. Tie first ot the suits 
to which these appeals relate was filed 
by Musammat Zarif v.n-nisa, the heirs of 
Musammat Manzur-un-nisa ana the saia 
transferee for i ossession of 1 alf of tl e 
estate anu for mesne profits appertaining 
thereto, which was c ismissed b) t] e learned 
Subordinate Jut^ge, Mr. Mohammao Raza 
on the 30th November 1917. His fint ing 
was that Musammat Bechan-un-n^sa and 
after her her daughter, Musammat 
un-nisa were given successive life-estates 
by tl.eW ill of Sarfaraz Ahmad with a vested 
remainder in favour of the children 01 tl e 
latter, that except the c ev^ses in favour 
of the children of Musammat Zamab-rn-nisa, 
the said devises were not invalid for want of 
registration under section 13 of Act I of r 869 
and that the award did not confer an abso- 
lute estate on Musammat Bechan-un-nisa 
but merely confirmed the devises granted 
by the Will. He further held that the 
award was ccnclusive onlj in regard to 
the rights of the parties represented in 
the arbitration procecc ings and tJ.at tie 
devise in favour of the children of Mi^satn- 
mat Zainab-un-nisa being invalid, the 
reversion vested in t].e 1 eir-al-law of the 
tesbitor, that is Mustafa Husain. In the 
alternative he lield that a custom of im- 
partibility attached to the property held 
by Musammat Zainab-un-nisa, andf that 
even if she were consic'eiec to le J5 lull 
proprietor by ini eritance from ler motl er, 
Musammat the property 
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would go on her death to Shafiq-uas-zanmn 
in preference to her daughters by vl tue 
of that custom. It was also held that a 
family custom by which the daughters 
were excluaed from inheritance from 
the pat rnal estate in the presence of sons 
was roved. 

Encouraged by the above decision, 
Mtislafa Husain followed with a suit 
tor possession of the entire estate 
with mesne profits. It was tried 
by the Second Additional District Judge, 
PaUfiit Sitla Prasad Bajpai, who differed 
in some respects from the conclusions at 
which Mr. Muhammad Raza had arrived 
in the previous litigation. He agreed that 
by the Will of Chaudhri Sarfaraz Ahmad, 
Musammat Bechan-umnisa and Musammat 
Zainab-un-nisa weie only given successive 
life-estates but he held that the bequest 
in their favour and in favour of the cl ildren 
of the latter was voi<l tor want of registra- 
tion, He then proceeded to consider 
the effect of the award and came to the 
conclusion that it confirmed the ( evises 
to Musammat Bechan-un-nisa, Musam- 
mat Zainab-un-nisa ana ti e sons of the 
latter and gave them collectively an abso- 
lute interest in the estate, and tliat, though 
the possession of Musammat Zainab-un- 
nisa was not adverse, the plaintiff was 
not entitled to go behind the award, which 
was binding on the parties to the present 
litigation. He further held that some of 
the transferees acted in good faith and 
after due enquiry an were protccte by 
section 41 ot Act IV of 1882. A question 
was also raised before him as to whether 
Chaudhri Sarfaraz Ahmad held Tali qa 
B1 ilwal as a trustee for Musammat 
un-nisa, but his finding on that point 
was that no trust was established. The 
correctne^ of the above findings is challeng- 
ed here in these appeals. 

The fi^st question for consideration is, 
whether by virtue of the Will of Cl.audhri 
Sarfaraz Ahmad anything more than a 
succession of life-estates was given to Mus<- 
ammat Bechan-un-nisa, Muiammat Zainab- 
un-nissa and the children of the latter, 
and, if so, what was the nature of the estate 
given to each and were the devises made 
valid and enforceable. In the first para- 
grapl of the Will, the testator declared 
thgt he Jiad no son but only one daughter 


CASES, 631 


Musammat Zainab-un-nisa; that Musam^ 
mat Zainab-un-nisa had a son, Rafi- 
uz-zaman, and three daughters and 
that after him the ornaments, clothes 
and cash In their possession would remain 
in their full ownership one after another 
(had ek digar). In the second paragraph 
he described his property, Taluqa Bb ilwal 
Hasanpur and Khanpur, as ancestral and 
hereditary and Sikandarpur as 0 grant 
from the Government and asserted that 
he haa under the Sanad full rights 
of transfer therein. He then proceeded 
to declare that after him his widow, after 
ler, his daughter and after her, her issue, 
whether male or female, and his brother 
Murtaza Husain should obtain settlement 
thereof in accordance with the terms of the 
Will and be considered owners (malik) 
and his successor. 

Paragraphs 3 to 7 referred to certain 
charges and other matters not relevant 
to the present dispute. In paragraph 8 
the testator imposed a restriction on the 
right of every heir and. successor of 
his to mortgage, sell or transfer the estate 
or any part thereof and enjoined every 
one of them to live on the profits and not 
to commit any waste. 

In paragraph q he referred at the com- 
mencement to the proposed marriage of 
his daughter, Musrmmat Amina, with 
Fida Husain and gave directions about 
certain Fateha offerings. Then he gave 
separate directions about every taluqa and 
the charges o\ guxara and other pa 3; men ts 
imposed separately on each. As regards 
Hasanpur Bhilwal he said that it was the 
self-acquired property of his father-in-law 
Lutfullah and that after him Its owner 
(malik) would be his wife B!bi Bechan; 
that the settlement ol the revenue and 
of the lambardari thereof shall be made 
with her and a^ter her with her only 
daughter Musammat Zainab-un-nissa; fl at 
after her her issue, male or female, 
shall be the owners and representatives, 
but the lambardari and representation 
(qaem muqami) shall be with the male 
issue and tie aaughters shall be en- 
titlea to guxara and maintenance. 
The direction r^aroing J'aluqa Khan- 
pur was ‘’After me the settlement 
of revenue si all' he with my wife and 
Murtaza Husain, my brother, Mnnzft 



632 

2A.R1F-UN-NISA Vi SHAFIQ*UZ-«AMANi 

Sharifabad and^ Allalipur with the 
villages appertaining to them si all he 
in tl e possession and control of my 
wile and after hei of her issue, eitl ei 
male or female. The Governmenl shall 
recover the fixed revenue and they 
shall live on the profits. It w^oiilci be 
better if the management of the other 
half of the faluqa also remained with 
Murtaza Husain and he defrayed Ihe 
door expenses and paid the parol debts 
appertaining thereto. Accounts may he 
settled every year. When my grandson. 
Rail -uz-zaman, attains the age of discretion 
he may manage his share of the propel ty 
himself. This (course) will be advisable 
so long as Murtaza Husain is alive. This 
is my aijvice but ultima tiely it will rest 
with the heirs to carry it out or not." 

AS regards Sikandarpnr the directions 
were: “ The settlement of Talcqa Sikancai - 
pur which is a grant from the Govern- 
ment shall be made half with my uife 
and her issue and halt with Murtaza Husain 
my brother." 

By prescribing the imer of enjoyment 
and restricting the right of transfer for 
all time to come, the testator probably 
intended to create an entailed or an in- 
alienable proprietary estate consisting 
of holders of successive . life-estates of a 
certain description. 

Paragraphs placing a restraint on the 
owner of alienation over all the heirs, applied 
equally to remote successors after the 
widow and daughter. Such an entail is 
not permitted under the Indian Law and 
would fail even if the Will had been valid 
by complying with all the conditions laid 
down in section 13 of Act I of 1869. In 
the second paragraph the testator declared 
his wife to be malik (proprietor) and qaem- 
mukam (representative) of his, and the 
words used along with the name of his 
wife, Musammat Bechan-nn-nisa, indicate 
how he desired the succession in entail 
to continue. In paragraph 9 also he 
described his wife as maUk after his death 
and subsequently detailed the succession 
in various terms. As regarc's BlJlwal he 
mentioned in the entail her issi.e, Musam^ 
mat Zainab-un-nisa and after her the <_ augh- 
ter's issue, male or female. With regrrd 
to Khanpur the words are, “ After his wife 
her issue, male ox female'* a»d in connection 
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with Sikandarpnr a general term is used, 
“ My wife and her issue." The testator 
knew well enough what words to use for 
a life estate, because certain allo>^ances 
weie granted to certain people' for lifetin e 
in the Will and the words used in 11 at 
connection were ia Jmi hay at (curing t].e 
lifetime). The testator's intention clear- 
ly was to circumscribe 11 e estate of his 
wife and his granddaughter as much as 
that of the successors to come after H em. 
He had no power, however, to create 
an entailed estate. He could give a suc- 
cessive life-estate to certain persons, will in 
the limits prescrilec ty seclicn 12 of I 
of 1869, birt the ultimr te reversion mist 
in that case be absolutely granted to a 
person or persons in existence on the ex- 
piry of tl e last life-estate ana no restraint 
on alienation inconsistent with tl e grant 
of a full estate to tl e ultimate beneficiary 
or legatee can be recognised. 

The devise must, therefore, be deemed 
to have comprised si ccessive lile estates 
to Musammai Bed an-v n-nis a am Musatn- 
mat Zainab-i n-nisa with a lull am imes- 
tiicted remaim er on tie ceatl ol latter 
in favf ur of her issue. Tl e Will defines 
the issue {a% lad) as eill er n ale or fen ale 
but it goes on to say that if there I e clilc ren 
both male and female the lambardari and 
the representation {qaem muqatni) si all 
be vested in the male issue and daughters 
shall only be entitled to maintenance and 
support [iriidstahaq guzara wa fia% ftajqa 
Mhovgi), The language used is somewhat 
unhappy and ohscure, hut reading it as 
a wliole, it is obvious that ti e testator 
did not intend to exclude the female clilc ren 
of his daughter absolutely. His intention 
probably was that the property si ould 
devolve on tlie death of his daughter on 
her children, whether male or female, but 
ff there were child ren both male and female, 
the lambardari and the succession would 
go only to the male children, ana the fe- 
male children would onl}^ be entitled to 
maintenance. A right to claim mainten- 
ance is much more limited in character 
than a right to claim accounts or a share 
of the prcJts ana, except in the manner 
above suggested, it is not possible to anive 
at any consistent intrepretation of the 
provisions of the Will in this particular. 
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According to Chaudhri Murtaza Husain, 
CbaudhriSarfaraz Ahmad was in the habit 
of studying Act I of 1869 and had always 
kept a copy of it in his basta, or bundle of 
papers, and he used to keep himself informed 
of the provisions of the Act by reading 
it and hearing it reaa out (Exhibit A59) . 
He failed, however, to realize that under 
section 13 of Act I of 1869 the registration 
of his Will was necessary unaer certain 
conditions or to take legal advice about 
the matter. Section 13 lays down that 
no taluqdar or grantee has any power to 
give 01 bequeath his estate or any portion 
thereof or an}^ interest therein to any person 
not being either a person who, under the 
provisions of the Act, or unaer the orainary 
law to which persons of the donor 
or testator’s tribe and religion are subject, 
would have succeeded to such estate or 
to a portion thereof ot to an interest th erein, 
it svicli taluqdar 01 grantee, heir or legatee 
had died intestate except by an instrument 
of a gift or Will executed ana attested 
not less than three months before the 
death of the donor or testator in the manner 
therein proviaed in the case of a gift or 
Will, as the case may be, and registered 
within one month, from the date of its 
execution. The Will of Chaudhri Sarfaraz 
Ahmad was neither executed and attested 
three months or more before his death 
in the manner provided by law nor registered 
within a month, from the date of its 
execution. Possibly, he imagined that the 
persons who were to be the objects of his 
bounty were persons who would succeed 
to the estate unaer the ordinary law to 
which persons ot his tribe and religion 
were subj'ect. But the ordinary law there 
referred to is the law governing the suc- 
cession to such estates as described by 
section 23 in contradistinction to the special 
provisions about succession contained in 
section 22 of the Act. As their Tor d ships 
of the Privy Council observed in 
Indar Kunwat v. Jalpal Kunwar (i), 
section 12 is a “most difficult section" 
and its interpretation has given rise 
to much trouble in the past. Unaer 
the Sanads granted to the taluqdar s an 

(i) 15 I. A. 127 at p. 148 15 C. 725J 12 Ind. 

Jur. 3771 5 Sar. P. C. J. Rafique & Jackson's 
P. C. NoJ 102; 7 Ind* Dec, (N. S.) 1067 C.}< 


unlimited power of disposition was granted 
to them, which but for the Sanads many 
of them could not peihaps have exercised 
unaer their personal law. The Chief Com- 
missioner, Sir Charles Wingfield, appre- 
hended that some of them in their dotage, 
yielding to the influence of their wives, 
concubines and corrupt dependents, might 
disinherit their legal heirs in favour of 
younger sons and even of illegitimate off- 
spring and devise theii property in a manner 
opposed to all public feelings, justice or 
morality. Section 13 was devised to impose 
restrictions on sudden freaks of impluse. 
It insisted upon certain formalities in 
the case of gifts ana devises and fixed 
certain lime limits for the performance 
thereof in order that the strongest possible 
proof might be available of disposing mind, 
of delibeiate intention in case the donee 
or legatee happened to be a person who 
was not the legal heir to the estate 
under the special^ rules of succession 
or the oidinaiy law applicable to such 
estates or one of his younger son s. The 
words “ ordinary law " occur in section 
13, 22 clai,se (ii), 23, 30 and 31 of the 
Act ; but while .sections 23, 30 ana 31 
deal with the question of succession to 
the estate where the special rules of suc- 
cession laid dow’n in section 22 are not or 
cease to be applicable thereto, ana section 
22, clause 1 1, deals with the rule of succession 
to the estate entered in the secona, third 
and fifth of the lists on certain contingencies, 
section 13 deals with the rules of succession 
to the estate entered not only in the second, 
third and fifth of the lists but also with 
those entered in the fourth and sixth of 
the lists above referred to. The special 
provisions of the Act embodied in section 
22, govern the succession to the estates 
mentioned in the second, third and fifth 
of the lists, while the ordinary law to which 
the persons of the donor’s or testator’s 
tribe and religion are subject govern the 
succession to the estates entered in the 
fourth and sixth lists. In the former 
class oi estates the person who 
would succeed to the estates, if the 
taluqdar or guntee were to die intestate 
would be the person to whom the specal 
provisions of section 22 would apply. In 
the latter dess of estates the person, who 
would succeed to the estate, if the taluq 
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or grantee died intestate, woula be the 
person whom the ordinar> law of H e tribe 
or religion of the ialuqd r or grantee would 
select. If the estate is one enteiec. in Lists 
Nos. 2, 3, and 5 the succession to which is 
regulgtea by promogenbure ol the special 
rules of succession laid down in section 
22, the ordinary rules of the tribe ana re- 
ligion of the taluqdar or grantee would 
obviously be inapplicable, because the 
heir to such an estate would only be one 
individual, ana the ora inary law may 
point to many. If the estate was one 
entered in Lists Nos. 4 ana 6, the oric inary 
law of the tribe and religion of the testator 
would govern the succession to such an 
estate, and the person entitled to succeed 
to the same may be one or more, but tl ey 
must be persons of equal aegree. In other 
words, section 13 provides an exce tion 
in favour of a person who woula have suc- 
ceeded to the estate, if the taluqdar or 
grantee had died intestate unaei the 
special provisions relating to succession 
embodied in the Act, if the estate was one 
to which those special provisions relating 
to succession were applicable or um.er 
the ouiinaiy Isw of the tribe ana religion 
of the taluqdar or grantee, if the special 
provisions relating to succession, so lain 
a own, were not applicable. T e person 
in whose favour the excex^lion lias been 
macie would in any case be the person who 
would have been the immec iate heir or 
the heir-at-law of the taluqdar or ■ rantee 
had the latter died intestate, according 
to the law applicable to his estate, A 
similar exception is made in favour ot the 
younger son of the taluqdar or grantee 
if the estate was one entered in the third 
or Hie of the lists mentioned in section 
8, because by the rule of premogeniture 
or impartibility applicable to .such estate, 
such a young el son would be out of the 
pale of immediate succession, and a gift 
or devise in his favour would not divert 
the estate out of the line. 

The learned Subordinate Judge, who 
decided the first of these suits, held that 
the devises in favour of Musammat Beclia n- 
un-nisa and Musammat Z&imh-nn-mse were 
not invalid for want of registration, because 
they would have succeeded to the estate 
under the Muhammadan Law to which 
Chaudhri Sarfaras^ Ahniad was subject 
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had he died intestate. But the estate 
jield by him was an estate governea by 
tie prov.sions of section 22 of I of 
1869 by which the operation of the MuLam* 
macia u Law was excluded. Musammat Bech- 
an-un-nisa and Musammat Zainab-iin- 
nisa coula not have succeeded to the es- 
tate of Cbaiidhri Sarfaraz Ahmad haa he 
( ie I intestate because im.er section 22 
clause (6) his heir-at-law or immediate heir 
vvas his brother, Murtaza Husrin. The 
learned Additional District Judge, who 
decided the subsequent suit, rightly held 
that the orainar> law of the tribe ana reli- 
gion of Ci.audhri Sarfaraz Ahmaa was not 
applicable to the estate in question. They 
were estates entered in Lists Nos. 2 and 5, the 
succession to which was governed by the 
special rules of succession laic) down in 
section 22 . The devises in f r vour of Musam- 
mat Bechan-un-nisa and Musammat Zainab- 
un-uisa and tbe issue of tbe latter must, 
llierefoie, be regarded as invalia and un- 
enforceable. 

A reference has been mac.e to a decision 
of Hiis Court in Tribhuwan Dai Ram v. 
Shamhhu Dai Ram (2) ana certain obser- 
vation in liraj Kuar v. Bacha Mahadeo 
Knar ^3) but the value of those deci- 
sions is considerably shaken ^ by the 
subsequent decisions of their ^ Lord- 
ships of the Privy Council in 
Bair a j Kunwar v. Jagaipal Singh (4), 
wheie, leferring to the exx^ression "would 
have succeeded" usee in section 14. tl eir 
Lore ships held that those wore.s mist be 
confined to persons in t];e special line of 
.succession tint woula have been applicable 
to th.e paTlicnlar case if H e aonoi or tes- 
tator liad aied intestate, and the death 
bad occurred at the date of the gift or in 
the case of a Will at the time 
when tlie succession opened. In other 
wotQS, the expression ‘ a person who 
would have succeeded accoraing to 
the x^^ovisions of the Act" was hela 
to be equivalent to tlie persons or one of 
the persons to whom the estate woula have 
aesceni-ed according to Hie provisions 


(2) Select Case No. 222. 

(3) 5 O. C. 345 - 

(4) 26 A. 393; 8 Q. W. N. 699; 31 I. A, 1321 
I A. L. J. 384; 7 Q. C 248; ij Bom, L. R. 5161 
8 Sar, P. C. J. O39 (P* C.). 
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of the special clat se of section 22 applica- 
ble to the particular case. In the course 
of their examiaatio - of the other provisions 
of the Acl tueir I^oraships refeired to sec- 
tion 13 and observea: — 

The learned Counsel for the respondent 
argued quite correctly that section^ 15 
must be read in connection with sections 
13 and 14, his content ion was that Bisheshar 
was a person who would have succee ed, 
within the jiieaning of section 14, if Pirthi- 
pal had died without having made a transfer 
of the property and intestate. The real 
question is what is the meaning of the 
words ‘ would have succeeviea' in sections 
13 and 14. Of course if Bishesliar’s case 
falls within section 14, section 15 can have 
no application to it. 

“ Their Lordships think that the learnea 
Judges in the Court of the Judicial Com- 
missioner have gone too far in holding 
as they did that any person mentioned 
in section 22 as a possible heir may be 
said to be a person who would have suc- 
ceeded accorc ing to the provisions of the 
Act to the estate, if the testator had diea 
intestate within the meaning of section 14. 
They think that the expression ‘would 
have succeeded' must be confined to persons 
in the special line of succession that would 
have been applicable to the particular case 
if the transferor or testator had died intes- 
tate and the ( eath ha a occurred at the 
date of the transfer, or in the case of a gift 
by Will, at the time when the succession 
opened. In short, they think that the 
expression ‘ a person who would have suc- 
ceeded according to the provisions of the 
Act' is equivalent to the person or one of 
the persons to whom the estate would have 
descended according to the provisions 
of the special clause of section 22 applica- 
ble to the particular case. Their Lordships 
do not agree with the view of the learned 
Counsel for the respondents that clause (2) 
of section 13 was introduced by mistake and 
may be disregarcted altogether. On the 
contrary, they think that that clause throws 
a good deal of light on the words in dis- 
pute, A younger son Qio.taluqdarm.m.t(X in 
List No. Ill or List No. V is, no doubt, amoi^ 
the possible heirs of his father, but he is 
not witliin the prescribed line of succession, 
if the father leaves an eldest son or a male 
li^ej^l dwendant of a,n eldest sop." 
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In Bhaiya Rahidat Singh v. Indar Kun^ 
war f5) their Lordshij s of the Piivy Council 
held that the word ‘intestate’ in this sub- 
section (i) meant intestate as to tl e iaiug- 
dari estate, that is, the estate as tha t 
expression is defined by the Act, the taluqa 
or moveable property to which alone the 
Act is declared to extend. It would appear 
from the decision in that case that their 
Lordships held the privileged person to 
mean the one person in the special line 
of succession according to the Act. The 
proper interpretation of the sub-section 
appears to us to be that the privilege is 
confined to the one person who would 
succeed to the tahqd r's estate iincer 
the Act and that tl.e words “uncer the 
ordinary law to which persons of 11 e ( onor 
or testator's tribe anu religion are sidject” 
govern cases falling imc er section 22, clause 
(ii) and section 23 of the Act. If there 
is a person existing, who would succeed 
under the special provisions of section 22 
(first ten clauses), that person alone would 
be the privileged person. The word “or" 
distinguishes the person succeeding uncer 
tbe special prrovisions, from the person 
succeeding unc.er the ordinary law, as 
circumscribed in the sub-section. It can- 
not be taken to have the significance of 
‘and'. If it were the desire of the Legis- 
lature to include in sub-section (j) all 
thos^ persons who would be heirs uncer the 
ordinary law, it would not l ave been neces- 
sary 1 0 enact clause (2) in favour of a younger 
son of a taluqdar or grantee, whose name 
appe^s in the third or tlu fi -tJ of the lists 
mentioned in section 8. It may he pre- 
sumed fiom sub-section iz] that a[ younger 
son of a taluqdar whose 'name jippears 
in List No. II would not be privileged uncer 
sub-section (1), so the only possible inler- 
pretation of sub-section (1) is that the 
privileged person is the heir under the 
special provisions of this Act, or the ordinary 
law applicable to that paiticular estate. 

It is interesting to note that when Mur taza 
Husain appealed to the Privy Council 
against the Civil Court decree for the filing 
of the award made by the arbitrators 
their Lordships considered the disposition 

(5) 16 C. 55 <^: P A. 53; 13 Ind. Jar. 98; 

5 Sar. P. C. J. 505; Rafiqve 65 Jacteon's P. C, 
No. no; 8 Ind, Dec, (N. a,) 367 (P. C.)| 
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in ChaualiriSaifaraz Ahmad's Will in favour 
of his wife and her successor to be invalid. 
After reviewing the facts of the Will and 
the reference to arbitration their Lora- 
ships* observed^ — In this state of things 
the brother, whose claim to inherit the 
Taluqs was liable to be defeated only by 
proof of the recognition of the grandson 

as a son was induced to enter into 

a submission to arbitration, the effect of 
which was to make his rights and the 
rights of the widow i’ eterminable accord- 
ing to the terms of the Will of the testator, 
ana, therefore, for the purposes at all events 
of that arbitration, to recognise 11 e suffi- 
ciency of the Will" (K 3 p. 274) . Obviously, 
it was taken for grantea that the bequests 
to the widow and daughter under an un- 
registered Will were not valid or that the 
Will did not stand in the way of Murlaza 
Husain's claim to the taluqdan property 
under section 22 (6) of Act I of 1869. 

In AH Muhammad Khan v. Sajjadi Begam 
[Syed Azam Shah v. Syed Ahmad Shah] (6) 
p similar view w as taken of section 13. 
In that ca sea Muhammadan had 
executed f gift of his estate in favour of 
his wife Musammat Hurmuzi Begam while 

his sons were alive. The learned Juages 
decided that Musammat KnxmnziBegQm 
was not one of the persons who would have 
succeeded to the estate, had Ahmad Ali 
Beg died intestate, without making a 
?tansfer and that, therefore, the property 
held by Musammat Hunmzi Begam was 
governed by the Muhammadan I/aw. 

It is difficult to conceive that it was 
intended to extend the exception as much 
to persons, who would have been entitled 
to inherit under the ordinary law in case 
of intestacy as if Act I of 1869 had not been 
passed as to those who would have succeeded 
under sections 22 or 23 of Act I of 1869 
because, in that event, the scope of the 
exception would be so widened as to de- 
feat the very object of the provision itself. 
It is noticeable that clause (2) of section 13 
excludes from its operation I/ist No. II alto- 


Kunwar v J agatpal Singh 4 ), the expression 
“ ‘a person who would have succeeced 
according to the provisions of the Act' is 
equivalent to ‘the person or one of the 
persons whom the estate would have 
descended according to the provisions 
of the special clause of section 22 appli- 
cable to the paiticula rcase'." They are 
used in antithesis to the words “ under 
the ordinary law," the former referring 
to the specific provisions relating to suc- 
cession containea in tlie Act and the latter 
to the ordinary law made applicable by 
section 23 accorcdng as the estate which 
is the subject of devolution falls in one 
or the other of the lists. To fina the 
p.^ri-on who wouhl ha^e Micc^ed^d to the 
estate entered in the I/ists Nos; 2, 3 and 5 by 
applying the ordinary law would be as 
analogous as to find him by applying 
the special provisions of the Act relating 
to succession to the estates enteiel in 
lyists Nos. 4 and 5. The devises made in 
favour of Musammat Bechan-un-nisa, 
Musammat Zainab-un-nisa and the issue of 
the latter, so far as they relate to the 
estates enlered in Lists Nos. 2 anc 5, must, 
there! ore, be regaraed as unenforceable. 

TJi.e next question for consio eral ion is 
whether the award of the iCth March 1871 
and Ihe decree subsequently passed in 
accordance therewith has liaa the effect 
of confirming the devises made by the 
'Will and confirming successive life-estates 
oi Musammat Bechan-un-nisa and Musam- 
mat Zainab-un-nisa and whether that 
decree is binding on the parties to the 
present litigation. To appreciate the 
award and the proceedings which led 
up to it, it will be necessar}^ to examine 
the claim put forward by each of the con- 
tending parties. B> virtue of th,e Will 
certain properties were a warden to Murtaza 
Husain who would have been entitled 
to the w'hole estate of his brother, Chaudhri 
Sarfaraz Ahmad, under section 22, clause (6) 
of the Act had he died intestate; the de- 
vise made in his favour did not, therefore, 


gether because List No. II deals with family require registration. But Murttza Husain 
custom the incidents of which include was afraid that he might lose the property, 
tanistry or the selection of the fittest pei- if Rafi-uz-zaman wd:o was the son of Mu» 
son though he may be younger or junior sammat Zainab-un-nisa, the daughter of 
in the line. As thei : Lord ships say in Bair a j Chaudhri Sarf araz Ali mad, cla imed the entire 
( 6 ) 33 Ind. Caa. 5r6;jz O. L. J . 758, estate under section 221 c]aise(4j,by as- 

#^cc. 3 I, L 209— serting that he had been treated by Chan- 
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dhri Sarfaraz Ahmad in all respects as 
his own son. On the 5th August 1870 
he enter ea into an agreement with Imliaz- 
uz-zaman. the father of Rafi-uz-zaman, 
to consider the Will or Chauahri Sarfaraz 
Ah maci invalid and to divide the whole 
property with him (Exhibit A47) . Mean- 
while mutation of names had already been 
effected in favour of Musammai Bechan- 
un-nisa in respect of the entire Taluqa 
Bhilwal Hasanpur and the villages of 
Sharifabad and Allahpur of Taluq Khanpur 
ana in favour of Musammai Bechan-un- 
ntsa and Murtaza Husain jointly in lespecl 
of the remaining portion of T:Juqi! Khaiipui 
(Exhibi':s 4 and 5 ) b*t certain proceedings 
were pending in regard to Taluqa Sikandar- 
pur. On the 27th September 1870 Murtaza 
Husain fi^ed certain objections claiming th?t 
he was entitled to the entire estrde of Chau- 
dhri Sarfaras. Ahmad under section 22, 
clause (b), of Act I of 1869, and that the ill 
executed by the deceased was invalid 
and unenforceable ^Exhibit A54). The 
Deputy Commissioner of Bara Banki 
was inclined to favour the Will but the 
Commissioner disagreed and expressed 
his opinion that Rail -uz-zaman was 

entitled to the entire estate (Exhibit A51) . 
On the 7th November 1870 the Financial 
Commissioner, however, directed that 
the oraers passea by the Deputy Com- 
missioner of Bara Banki in the mutation 
proceeuings should not be interfered with 
/Exhibit A55). Subsequently, Murtrza 
Husain wrote two letters to Imtia^-u^- 
zaman, the father of Rafi-uz-zaman, ex- 
pressing his chagrin at attempts being 
made by certain persons to put Rafi-uz- 
zaman forwara as the daughter’s son, 
treated as a son by Chauahri Sarfaraz 
Ahmaa, ana to obtain mutation of names 
in respect of the entire estate in his favour 
(Exhibits A113 and A114). 

Soon after there was a conflict between 
Musammai Bechan-un-nisa and Murtaza 
Husain over the management of Taluqa 
Khanpur (Exl ibits 16 and 17) and efforts 
were made by the Deputy Commissioner of 
Bara Banki to get a compromise effected . 
On the 9th February 1871 he wrote to 
the Deputy Commissioner of Rae Bareli, 
requesting him to postpone passing final 
orders in the mutation proceedings relat- 
tii^ to Taluqa Sikaodarpur and stating 


that the parties had agreed “ to abide 
by the provisions of the Will of the late 
Chaudhri Sarfaraz Ahmad'", certain pas- 
sages of which had causea the disputes, 
and that the issue raised in respect thereof 
would be submitted to private arbitration 
(Exhibit 2). The Deputy Commissioner 
of Rae Bareli, however, refused to post- 
pone the mutation proceedings ana directed 
mutation of names to be effected in favour 
ol Murtaza Husain (Exhibit 3), Biit 
on the 14th February 1871 Musammai 
Bechau-uu-aisa and Murtaza Husain de- 
cided to lefer the matters in dispute 
between them to arbitration and executed 
an agreement (Exhibit 6), tlie material 
portion whereof ran as follows — "Whereas 
in the piesence of Mr. William Glynn, 
the Deputy Commissioner of Bara Banki, 
with our consent Chaudhri Ghulam Farid* 
t-aluqdar of Bari, Pargana Rudauli, and 
Raghunath Singh, taluq day of Pali, have 
been appointed arbitrators to settle the 
dispute between the executant (Murtaza 
Husain, and the Chaudhrain Saheba, the 
the widow of brother Sarfaraz Ahmad, 
in accordance with the provisions entered 
in his Will and about the property not 
entered in the above-mentioned Will, 
now we do hereby declare and exe- 
cute this document according to Act 
XVIII of 1869 (Act VIII of 1859} that 
on considering the terms entered in 
the Will and other matters in whatever 
way our referees will decide and settle 
our disputes we shall fully accept now 
and hereafter, and we will raise no objection 
to or resile from that decision hereafter." 
It is obvious from the agreement that the 
parties accepted the terms of the Will but 
were disagreed as to the interpretation 
of its terms and the application of some 
of the provisions thereof. There were 
also certain disputes about some other 
properties not covered by the Will. They 
wanted that the assistance of the Will should 
be invoked for tbe settlement of the dis- 
putes relating to the property covered 
thereby and they gave the arbitrators 
full authority to interpret and gonstrue 
the \Villand enforce its provisions in such 
manner as they thought proper. There 
were various statements of claim and repli- 
cation pnt in by the parties between the 
1 6th and the 19th Bebrnary 1871,- some 
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of which went beyond the Will and were 
even inc on vsi stent with it. If these state- 
ments are read serially it will be observed 
Viat, on the one side, Mnrtaza Husain went 
on urging his claim even apart from the 
Will and repelling any possible claim by 
the daughter's son, and, on the other, the 
lady insisted upon bringing Mu.rtaza Husain 
back to the Will, the terms of whic ^ he had 
accepted under the agreement to refer 
to arbitration. The lady's further pleas 
were that Btilwal Hasanpur was really 
her own property, as it belonged to her 
father, and that Murtaza Husain should 
not be allowed to manage the half share 
of Khaiipur bequeathed to 1 er by her hus- 
band. On the 19th February 1871 the 
arbitrators recorded a i:>roceeding as to 
the matters in isS-ie between the parties. 
They narrated, first, the pleadings of the 
parties and then the final statement of 
Murtaza Husain that the decision ought 
to be based on the Will and that of the 
lady that the only things to be looked 
at were the provisions of the Will. They 
then observed that the real dispute 
was over the provisions of paragrajDh 8 
of the Will, and that the other dispute was 
whether Murtaza Husain should remain the 
manager of the half share of the lady in 
Taluqa Khanpur, excluding Sharifabad 
and Allahpur. They recorded the .state- 
ments of the parties on each of those 
matters and about certain liabilities and 
assets, moveable and immoveable, not 
covered by tne Will. In the course of the 
proceedings, Safdar Ali, the general agent 
of Musamrmt Bechan-un-nisa, stated that 
the case had been refeired to the arbi- 
trators to explain the meaning of the Will 
and Murtaza Hu .sain agreed that the 
decision ought to be made on the basis 
of the Will (BxuibitS). Both of them then 
gave up the other titles set up by them 
in regard to the properties covered by the 
Will, and on the 19th February 1871 the 
arbitrators: recorded: '‘After a long discus- 
sion the parties have agreed to this tiiat they 
do not further press their different causes 
of action, namely, the claim for a parii- 
tion according to the Muhammadan Haw, 
and the inheritance based on custom and 
statutory law, but are agreed that the 
contents of the Will, in so far as they 
gire disputed by them, be construed and 


119^3 


explained, that in other respects the Will 
be upheld, but a decision be given with 
regard to such properties as aife not men- 
tioned in tl.'o Will, for instance, such villages 
as are Separate from Taluqas Bhilwal and 
Klianpnr mentioned in the Will, as also 
immoveable property in the possession of 
Chatidlirain Saheba and specification of 
debts and dastgardan (oral) liabilities be 
made to ascertain as to how much should 
be paid by each party (Exhibit 9). They 
then framed certain issues, the first two 
of which are of importance, — 

(1) Wnat is the true interpretation 
of paragraph 9 of the Will and what w'as 
the real intention of the testator, tl at 
is, whether the shares of both the parties 
.sliould be partitioned with proprietary 
powers {ma^ikana) in Taluqa Khanpnr with 
the exception of Sharifabad and Allahpur 
where mutation is made in favoui of the 
widow? (Isote that t is refers to para- 
graph 8 of the Will). Who shall bear the 

/ expenses in each case? 

(2) Whether Chaiidhri Murtaza Husain 
should remain manager of the Khanpur 
estate according to the Will or whether 
the partition of that taluqii will be to 
the benefit of both the parties ? 

The next four issues are not perliiicut 
to the present enquiry and the last and 
seveith issue was by way of test as to 
what each party would inherit under the 
Muhammadan I/aw, 

The proceedings of the arbitrators make 
it clear that, to their under .standing, tl eir 
duty in regard to the jiroperties covered 
by the Will was confined to the interpre- 
tat’on of clauses 8 and 9 of the Will. There 
were further statements put in by tie 
parties (Exhibits A57 and 10) but they 
do not carry the matter any further so far 
as the arbitrators were concerned On 
the 1 6th March 1871 the award was made. 
The decree at the end of the award gives 
in a tabular form the properties which 
were assgned in proprietary possession 
toM .rtaza l^\i^a\nan&Musamfnai Bechan- 
un-nisa, respectively. To Murtaza Husain 
were given half of Taluq.i Khanpur, half 
of Taluqa S^kandarpur and half the villages 
not covered by the Will. To Musammat 
Bcchar-un-nisa were allotted Bhilwal, half of 
Taluqa Khanpur, half of Taluqa Sikaadar- 
ptr, Sharifabad, and Alahpur, and ^ 



INBIAH OASES. 


639 


-J.75] 

ZARIIf-UN-KI^A V. SHAFIQ-U2-ZAMAN. 

half of the villages net included in the 
Will. The claims of both the paities to 
the cash and moveables were dismissed. 
Addressing themselves to the question whe- 
ther the parti ti 0x1 between Musammat Bech- 
an-uirnisa and Murtaza Husain should 
be effected with proprietary riglts or with- 
out ai y power in the capacity of munsanm 
or manager, they said that the piovisioxi 
in clause 8 of the Will, lesiraining an heir 
or successor from e^cting a transfer, 
was entered simply for the sake of the 
protection of the properh* in that Ihey 
could not accept it, firstly, because this 
wording was added, simply with a 
view to Save the property from being wasted 
by way of advice {msvhaian); secondly; 
the withholding of the power of transfer 
in respect of such ancestral properti 
as have been divided in the lifetime of 
Chaudhri Sarfaraz Ahmad between him 
and Murtaza Husain is an obvious act 
of oppression; thii dly, such a Will iri favour 
of the hcxrs is not allowed by the Muham- 
madan Law for the heir himself becomes 
the permanent owner; and, generally, ac- 
cording to the Muhammadan Law, the Will 
in favour of the heirs cannot be enforced 
without the consent of all the heirs. Refer- 
ring to clause 9 they said. “As regards 
this point that Chaudlia Murtaza Husain, 
as long ns he is alive, may remain the mun- 
sanm and when the daughter's son will 
be major he himself will look after his owxi 
affairs, we are of opinion that this wording 
is meant only lor the matagement of the 
other half of Taluqa Khanpur and not as 
affecting the title (haqvat) of any purty. 
Therefore, in our opinion, it should beparti- 
t oned with proprietary rights and the 
expenses to be incurred at the door will 
be paid by each part}." (Exnibit 12). 
There cannot be any doubt on these facts 
that the' arb irators gave proprietary poss- 
ession to each party with a full rigl.t of 
abenatiou according to their interpretation 
of the Will. Chaudhri Ghulam Farid wrote 
the judgment and the other arbitrator, 
Babu l^mnath Stiigh, appeneded a aote, 
emphasizing: “I would not have agreed 
u nder any cucu mstanc as to the proprietary 
partition of the property of the taluqa 
bat w^h a view to enforce the Will and 
in view 01 the reasons Sivea in the judg- 
m^at r a^ree with Chaudhri Ghulam Farid/' 


The learned Counsel for Mustafa Husain 
coirtends that the arbitrators had no power 
to go outside the reference and exte/id 
the estate created by the Will and that 
they could have only confirmed it. But 
the agreement gave full power to the 
arbitrators to settle the matters in dispute 
between the parties after dm consideration 
of the terms of the Will and in view of what 
the parties subsequently stated, agreeing 
that the contents of the Will, in So far as 
they were disputed by them, be construed 
and explained (Exhibit 9) the arbitrators 
mu St be deemed to have had fu 11 au thority 
to put such interpretation on clauses 8 and 
9 of the Win as they thought proper. It is 
argued that the general agent of 
Musammat Bechan-un-nisa had admitted 
that under clause 8 of the Will no heu had 
any right of mor.gage, sale or transfer 
and that his client had also no such right. 
But Murtaza Husain was not agreeable 
to that interpretation and contended 
that he was entitled to transfer as he was 
an heir and not merely a successor by 
devise. He further ton ended that he 
was entitled to manage the entire Taluqa 
Khaxipu r and to shai e i n the village Sharif - 
abad and Allahpui also. The arbitrators 
construed clause 8 as merely containing 
a direction cr advise for the legatees to 
fellow and came to the conclusion that 
each parts" was entitled to the division 
of the estate in proprietary right. In the 
view they took of clause 8 they could not 
have held it to be mandatory with regard 
to one person and directory in regard to 
another. A decree followed in accii dance 
with the award which was confirmed by 
their Lordships of the Privy Council. It 
was not then contended that the award of 
proprietary light to Murtaza Husain 
or to Musammat Bechan-un-nisa was 
beyond the jurisdiction of the arbitrators 
and ultra v^res and after a decree passed 
in accordance therewitij, no such objection 
can now be entertained. In the course of 
tne.r judgment confirming the award their 
Lordships observed. — “ They are Sensible, 
oa the one hand, of the extreme impolicy 
of allowing parties to get oat of awards 
upon objections which really do not affect 
tfie substantial justice of the case, and, 
on the other hand, they feel the necessity of 
not allowing arbitrators to act without 
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Jurisdiction by doing that which the terms 
of the submission to* arbitration do not 
entitle them to do. Upon the whole, 
however, their Uordships have come to 
the conclusion that the objection is not 
fatal to the filing of the award.'' Chowdhry 
Murtaza Hosseinv. MusammatBibi B-^chun~ 
un-nissa {7). As the award gave full pro- 
prietary estate to Musammat Bechan-un- 
nisa and to Murtaza Husain in the pro- 
perties respectively awarded to them 0.1 
what the arbitrators considered to be a 
right interpretation of clan se 8 of the Will 
it is not open to the plaintiff who claims 
to derive his title from Murtaza Husain 
to go behind the decree and impeach the 
validity of what was then granted. The de- 
cree gave Musammat Bechan-nn-nisa a 
fall tide and validated what might have 
been but for the award an act of trespass. 
She remained in proprietaiy^ possession 
thereafter in pursuance of the decree till 
her death in 1895. 

The Subsequent conduct of Murtaza 
Husain through whom one of the plaintiffs, 
Mustafa Husain, claims to derive his title, 
Confirms the same view, On the nth 
June 1878 Murtaza Husain and Musam- 
mat Bechan-un-nisa executed a mortgage- 
deed for a lac of rupees in favour of the 
Allahabad Bank, lytd., (Exhibit C5) 
out of which Rs. 20,000 were taken by 
Murtaza Husain to pay the decree obtain- 
ed by the Bank of Bengal against him and 
Rs. 80,000 were taken by Musammat Be- 
chan-un-nisa to redeem a prior mortgage 
of certain villages of the Bhilwal estate 
and to pay personal debts due by her. 
The property mortgaged comprised certain 
villages of Taluqa Khanpur belonging to 
Murtaza Husain and Musammat Bechan- 
un-nisa and < ertain villages of Taluqas 
Bhilwal and Klianpur belonging solely to 
Musammat Bechan-un-nisa, the latter being 
described as owned and possessed by 
her. On the 14th June 1878 an indemnity 
bond was executed by Musammat Bechan- 
un-nisa in favour of Murtaza Husain, 
acknowledging that she was liable for 
Rs. 80,000 out of the sum of one lac taken 


(7) 3 1 . A. 209 at pp. 216. 217J 20 w. R. 
loj 3 Sar. P. C.J. 663; Bald 861 Rafique & Jack, 
jion'i P. C. No. 431 3 Suth .P. C .J. 342 (P. C.), 
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from the Allahabad Bank, Ltd., and hypo- 
thecating certain villages of Taluqa Bhilwal 
for the discharge of any liability whi h 
Murtaza Husain might have incurred on 
acco. nt of her share of the debt, (Exhibit 
C6). In that indemnity bond the village 
vSharifabad and the six villages mortgaged 
with the Allahabad Bank, Limit ed, by 
Musammat Bechan-un-nisa v ere described as 
hei Separate property. The property hypo- 
thecated in that indemuit)^ bond consisted 
of six villa- es of Taluqa Bf il wal other than 
those mortgaged before with the Allahabad 
Bank, Limited, and among other covena^^ts 
an undertaking was given to Musammat 
Bechan-un-nisa that she shall not alienate 
or iiicumbei an}’' of the property hypothe- 
cated therein. At the time of registra- 
tion Musammat Bechan-un-nisa was identi- 
fied by Murtaza Husain, one of the present 
rival claimants. 

On the 29th May 1880 Musammat Bechan- 
un-nisa executed another mortgage for 
Rs. 1,10,000 in favour of the Allahabad 
Bank, Limited, for the purpose of paying 
the money due by her on account of the 
previous mortgage and hypothecated cer- 
tain villages of Taluqa Bhilwal and Taluqa 
Khanpur, describing the same as owned 
and possessed by her (Exhibit C29). A 
similar mortgage was made by Mustafa 
Husain and Bida Husain, sons of Murtaza 
Husain, who had died meanwhile, for 
Rs. 35,000 to pay the money due by their 
father on account of thepreviour mortgage 
(see reference in Exhibit C39). 

Musammat Bechan-u irnisa was identi- 
fied again at the time of registration b} 
Mustafa Husain. If Musammat Bee ban 
un-nisa had only a life-interest under the 
award it is hardly likely that Murtaza 
Husain would have joined hex in executing 
the mortgage-deed in favour of the Allahabad 
Bank, Limited, or obtained an indemnity 
bond from her, much less allowed her 
to describe herself as the owner and poss- 
essor^ of the villages mortgaged Mustafa 
Husain, too, would have hardly attended 
at the time of registration to help her in 
getting the deeds registeied. 

On the 2nd October 1879 Musammat 
Bechan-un-nisa applied for the partition 
of certain villages of Taluqas Khanpui 
and Sikandarpur, basing her claim on the 
award and decree confirming the sam^ 
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and describing herself as holding proprie- 
tary rights therehi (Exh7bit A67). This 
application was opposed by Murtaza Husain 
who claimed tJiat he was entitled to manage 
the same under the Will of Chandhri Sar- 
faraz Ahmad until Rafi-uz-zaman attained 
majority, but he asserted no t.tie of any 
kind in himself, vested or con ingent (Ex- 
hibit A73). He, no doubt, referred to 
the award of the ibUi March 1871 and 
mentioned that the arbitrators had no 
power to make a decision contrar}^ to the 
Will, but his Sole object in referring to that 
was to protect the interest of Rafi-uz-zamaa 
as between whom and Musammxt Bechan- 
un-nisa no decision, he .said, had been 
arrived at. The objections of Murtaza 
Husain were disallowed by the Assistant 
Comm’ssioner of Bara Banki on the loth 
January 1880 (Exhibit A75) and the parti- 
tion was eventually completed on the 15th 
February 1882 (E^diibit C4). 

\^Oii the 14th September 1885 Musmmat 
Becban-un>nisa executed a Will by which she 
devised her entire estate to Rafi-uz-zaman, 
the son of her daughter Musammzt Zainab- 
nn-nisa, (Exhibit C27) but owing to the 
death of Rafi-uz-zaman on the 9th June 
1891 she had to alter her disposition and 
appointed Musammat Zainab-un-nisa as her 
heir and successor on her death ffixhibit 
C28). 

Subsequently, Musamma.t Zaiuab-un-nisn 
gave birth to Her second son Snafiq-uZ' 
zaman. Mmammit Beohaa-un-n sa tnen 
altered her dispotJit, on again. On tne 15th 
September 1893 sne executed a Wili by 
Wii on sne dev..sed Uer en re prop rty 
intavourof S.iaJi4-uz-zamanaad Musammxt 
Za.nab- cLi-nisa for t ie r aves wtnout a iV 
poorer of a eiatiou w tn a her table and 
vested Temi nder -n a/o ir O'' t e atter 
on c e deat i the '^or ler (Exnib t Ay). 
In that sue re'’ erred ag m to tne award 
and its confir nat On by tner Lordships 
of hie Privy Council and claimed t,, have 
beeii i i proprietary possession of the 
entire estate as the sole owner with full 
power of transfer. 

Meai while, on the 3oih D c mb r 1882, 
the Co irt o: / ». i i. m-i ha.ipiri.,- 

tiidjiie ji ti* i cit, yf' 

Bijhan-an-aisa at her reqie^t for tie 
purpose of pa/ ng dent, d ,e by her. 0 .ring 
the course of tneir management the Court 

4 * 
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of Wards pa d a guzara allowance of Rs. 50 
per mensem to Musammat Manziir-un-nisa 
and Musammat Zarit-un-nisa each. These 
weiecon’ inued, ac* orduig to the evidence of 
Nisar Ahmad Khan, the husband of Musam- 
mat Manzur-un-nisa (P. W. N. . 2), even 
after the death of Musammat Bechan-un~ 
nisa and Musammat Zainab-un-nisa, and 
theie are pay bills and receipts on the 
record evidencing these payments (Exhibits 
1 * 49 . F50, F52, and F60 to F62). Some of 
the latter payments were made by Shafiq- 
uz-zaman and his trustees. If Musam- 
Bechan- un- nisa 2in^ Musammat Zainab- 
nn-nisa possessed only a life-estate the 
acceptance of a guzara from the Court 
of Wards, which held the charge of their 
estate , may be conclusive, but the accept- 
ance of the guzara from Shafiq-uz-zaman 
' whose title is now disputed and his trustees 
is not without its significance. 

The learned Additional Judge, who 
decided the subsequent suit, treated the 
awards as a family settlement. But a 
family settlement implies a mutual settle- 
ment by ceitain contending parties, belong- 
ing to the same family of some disputed 
claims and rights, and an award of arbi- 
tration is not a settlement oi that character. 
It is the decision of a tribunal constituted 
by the contending paities for the settle- 
ment of their dispu^s and, in so far as it 
a valid and lawful award, it is binding 

0 1 the parties to the arbitration proceedings 
and their privies Whether such an award 
is binding on peisons whose interests 
are a lal gou to tL -se ct the parties Jo 
the arbitrat.on p oceedings is a matter 
wlii h is .10^ capable of an inflexible answer. 

1 a each case 1 1 has t j be deter m: ne I w hetlier 
the pe’. s aa who agreed to the reference 
to arbitiat ou w'as seeking to as.seit a right 
cotiim u to h'm ei a^d others and had 
acted fnirly in n presen 1145 those whose 
in erests he Lad undcrtakui to protect. 
Musammat Beohan-u n-xpsa did not seek 
in the prv.sent ase to represent the interests 
of Musammat Zainab-un-nisa or Rafi-uz- 
zaman. There is no reference to the in- 
tercbt claimable by them in the agreement 
of refer e.iCe. Musammat Bcchan-uu-nisa 
had a eady succeeded in gettuig mi.tation 
of names efie ted m pursuance of tne Will 
in re^^ard to he property allotted to her 
except Taluqa S^kandarpar, about which 
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an appIicatio.T for mutation of names was 
pending. The daagei of z-zamau 

gettiao the cn^’i propert}’ nndar section 
, 22, danse (^)oj Act I of 1869 in defeasance 
of the Will was present and troubling 
Marta'' a Husain. Musammat Bechan-tin- 
risa was setting np her rights under the 
Will. Miirtaza Husain was deniyng the 
validity of the Will and claimmg certain 
rights independently of Chaudhri Sarfaraz 
Ahmad and also as his heir. Toi the latter 
purpose he was also anxious to show that 
Rafi-uz- 7 amau was not au heir under 
.section 22, clause (4) of Act T of 1869 and 
had no prefere itial right. He subsequent' 
ly agreed to abide by the Will in regard 
to the property covered thereby and asked 
the arbitrators to decide the mat'ers in 
difference betweci* him and Musammat 
Beehan-u n-nisa by eoiiatruing and ex- 
plaining the Will as far as it affected their 
lights. In regard to the property not 
coVered by the Will the arbitrators asked 
themselves how tlie divi.sion would have 
to be made, if the Will had been in exist- 
ence. They determined the legal shares 
to which Musammat Bechan-un-niss, 
Musammat Z'a.\nd.h'Un-ni^ and other heirs 
of Chaudhri Sarfaraz Ahmad would be 
entitled ani de.Jded to allot a half share 
to M-irtaza Husain and the remainder 
to Musammat Bschau-un-nisa after "taking 
into consideration what they had already 
received under the Will. They adm’tted 
that Musammat Zainab-un-nisa was en- 
titled to an 8-aniia share under the M iham- 
madan Taw bat they preferred to treat 
Taluqa Khanpur, including the village 
Sharifabad, as the property of Chaudhri 
Husain Bakhsh and Taluqa Bhilwal Hasan- 
par and S kandarpur as the property 
of Chaudhri Sarfaraz Ahmad and they 
awarded Murtaza Husain a 7/2oths share 
out of the former and a io/72nds share out 
of the latter, exclu sive of the property not 
coverel by the Will, in proprietary right. 
No rights were reserved in favour of 
Musammat Zainab-un-nisa. 

Musammat Bechan-un-nisa applied to 
enforce the award as if she was claiming 
a proprietary interest in the property 
covered by the Will. She ignored the rights 
of Musammat Zaiaab-u n-nisa under the 
M ihammadan Taw in regard to the prop- 
erty not covered by the Will. Before 


tire arbitrators she insisted on the rights 
conferred by the Will being considered, 
but when she sought to enforce the award 
she claimed the rights confeired on her 
by the award to the detriment of the rights 
conferred on Musammat Zainab-un-nisa 
and her issue, by the Will. The right to 
the immediate possession of the estate 
after the death of Chaudhri Sarfaraz Ahmad 
was the main question which the arbitrators 
had belore them for consideration and 
by a curious medley of the provisions 01 
the Will and the provisions of the Muham- 
madan Taw they arrived at the conclusion 
that Murtaza Husain was entitled to 
ceitain properties in proprietary right. 
By graxjting a decree for partition in pro- 
pi ietary right, the award practically ignored 
the rights claimable hy Musammat Zainab- 
un-nisa and her issue and it cannot be 
said that Musammat Bechan-un-nisa was 
representing them when she obtaii.ed a 
decree in enforcement of the award. 

It is argued on behalf of the plaintiffs 
that the right awarded to Musammat Be- 
c]ian-un-nisa by the award represented 
in a cumulative form the rights of 
Musammat Bechan-un-nisa, Musammat Zain 
ab-un-nisa and ^ the issue of the latter, 
but in the application made by her^ to 
en'^orce the award she said nothing to indi- 
cate that she was seeking to enforce 
rights common to her and to her daughter 
ana het issue (Exhibit 14). Section 11, 
Explanation VI, of the Coae of Civil Pro- 
ce Hire applies to a common right asserted 
by certain persons on behalf of themselves 
and others but not to rights which are 
not common but several and distinct as 
in this instance. Tiie validity oi the 
Will might have been an issue common 
to til e rights clai mable by Musammat Bcchan* 
Un-nisa, Musammat Zainab-un-nisa and 
the issue of tue latter, but therights a warded 
to each by tiie Will were separate anu dis- 
tinct, an I any construction placed in re- 
gard to the validity of the Will or the rights 
conferred thereby would not bind persons 
who were not parties to the litigation 
and did not derive title through them, 

Tue plaintiff Mustafa Husain, ctetivOs 
his Htle through his father, Murtaza Husain 
who would have been entitled td t^e es- 
tate under section 22, clause (6) of Act 1 
oi XS69, haa Chaudhri Satfam Ahms 4 



Vol. 751 


itolAN CASHS. 


®43 


ZA.RIF-UN-NISA V. SHAFIQ-UZ-ZAMAN. 

died intestate, Murtaza Husain accepted 
the Will an i agree J befoie tue arbitrators 
that his rights and tJiose ol Musammat 
Bechan-un-nisa, the contending claimant, 
should be determined on the basis of the 
Will, and the interpretation or construc- 
tion then placed on some of the provisions 
of the Will and the rights awarded by tue 
arbitrators are, therefore, binding on him 
and the plaintiff Mustafa Husain, who 
derives^ his title from him. 

By virtue of the VI ill Musammat Bechan- 
un-nisa was awarded an absolute estate. 
Tue plaintiff Mustafa Husain does not 
seek to claim any title through her. Musam- 
mat Zainab-un-nisa was one of hei heirs 
nnd sue anl iier heir can set up the 
award ani tue decree passe j in accordance 
with it as a bar to the determination of 
any question then decided between Musam- 
mat Becaan-un-nisa and Murtaza Husain. 
To tuat extent tue award anl tue decree 
are binding on Mustafa Husain and the 
legal representatives of Musammat Bechan- 
un-nisa. On beaalf of some of tae plainiifis 
reliance is placed on tue decision in Badar 
Bee v. Habib Merican Noordin (8), 
Hamachandr a Rao v. A . AT. S . Ramachandra 
Rao (9) ani George Henry Hook v. 
Administrator -General of Bengal (lo). In 
the case first mentioned^ tuere was a 
decision on the construction of the 
testator's Will as to tue destination of 
tue tun iS realised from tue operation of 
tue trust aOi. tuat decision was re ognisea 
or re-afiirmed by a subsequent deciee 
Wuicn was uuly served on sac., of t..e resi- 
duary legatees as were not parties to t^e 
proceeaings, aUa it was aehi in luose cir- 
cumstance^ tuat tue decision was practical- 
ly a decision inter partes anj. cannot be 
re-openea. In the secon 1 ca.se, a ecision 
in a land acquisition dispute as to whether 


(3 (1909) A. .C_di5; 78 I,. J. p. c. 161. lOi 

b. X. 16I. 

(9) 67 Ind. Cas. 40 j; 45 M. 320; 3a M. L, T. 
26 p. W. N. 713; 35 C. I,. J. 545; 16 h. W. i; 
(ijZ2) M. W N. 359; (1922) A. I. £L. p. C.) 80; 

J* 43 /• 78. ^4 Bom. b. K.. 
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Uo) lad. Cas. ..31; 48 C. 4^; ig A. I,. J. 
336; 40 M. b. J - 423; 29 b. r 33 {.gzi) 31 . W. 

3 3 ^ 33 C. b. J. ^05; 3 U. P. u R. (P, C.) 17; 

23 iiBom. U R. 548; 25 C. W, N. 915; 14 L. W, 

221; 48 I. A. 187 (P. C.). ^ 


a certain person had an absolute estate 
or a liie-intei est was held to be a bar to a 
subsequent uecision ot the same matter 
between the persons whose titles were 
so declared or tueir repiesentatives-in- 
interest. In the case last mentioned, the 
decision in an administration suit, in 
which the question of the uestination of 
the income or tiie corpus of the fund on 
the happening of a certain contingency, 
was held to bat the subsequent determina- 
tion of the same matter. Tliose cases 
bear no analogy to the present case. By 
virtue of the award Musammat Bechau- 
un-nisa was not granted a life-estote. 
vShe was granted a full proprietary titlfe. 
Tue award could be questioned by those 
who were no parties to the arbitration 
proceeviings and who denied that Musam- 
mat Beciian-un-nisa had a n> thing more 
than a life-estate under the Will, but not 
by a person who was a party to the arbi- 
tration or lo tue decree passed m accordance 
witu it or by his representatives- in-interest. 
Tue effect of the award and the decree 
is to bax any rights claimable by Murtaza 
Husain or his representatives-in - inter est 
in excess thereof. Tue property in dis- 
pute must, therefore, be deemed to have 
been held by Musammat Bechan-un-nisa 
in proprietary right ani it passed on her 
death to her heirs under the Muhammadan 
lyaw, 

Tue devise made by Musammat Bechan- 
un-nisa in favour of Musammat Zainab- 
un-nisa aua S.^atiq-uz-zi man by her Will 
oi i5tu Sex:)tember 1893 is inoperatHe 
because un.ei tue M .uammauan Taw a 
uevise in favour of one ot tue ueirs is in- 
operative without tue consent of tiie other 
heirs. Tue ueirs oi Musammat Bechan- 
un-nisa at tiiC time of uer ucatu were 
her daugater ana two resiuuaries, Ahmad 
Husain and Abdul Bazzaq. It is stated 
that tue> were present at the time the 
Will was executtd, but, as the learned 
Suboruinate Juuge who decided the 
first of tuese suits points out, the 
eviucnce pro^ucea on tuat point is un- 
trust wortny. Aumaa Husain ana Abdul 
Razzaq dia not at any time claim the es^ 
tate. Musammat Zainab-un-nisa obtained 
mil at ion ot names in uer tavoir fn respect 
of lue enuie estate ani sue remainej in 
possession thereof till her death in 1907* 



^44 INDIAN 

ZARIP-UN-NISA W. SKAPIQ-UZ-ZAITAN. 

Her possession was adverse to llie said 
residnaries and si:e will be deeraej. to 
have acquired an absolute title to the entire 
property partly by inheritance and partly 
by adverse possession for a peiioJ of more 
than twelve years at tae time of her c.eath. 

It is argued on behalf of ol tiic plaint- 
iffs that Musammat Zainab-iin-nisa was 
content to take a lite-estate in pursuance 
of the Wiil of her father Chaiidhri Sarfaraz 
Ahmad, and that she never set up any 
higher title during the period of her posses- 
sion. It appears that an application was 
made b}^ Musammat Zainab-un-nisa on 
the 22nd March 1895 on bcxialf of herself 
and her son, Snafiq-uz-zaman wherein 
she stated that lier mother, Musammat 
B chan-un-nisa, was in proprietary poss- 
ession of the property in (ispute as an 
absolute owner under the award of the 
i6th March 1871, and set up a claim on 
the basis of the Will executed by her on 
the I5ih September 1893. The Deputy 
Commissioner thereupon reported the 
facts to tiie higuer Autaorities and asked 
for their instructions before taking any 
action. On the ist April 1895 an applica- 
tion was filed by M.istafa Husain for muta- 
tion of names in uis favour in respect of 
the saaie property; but it was opposed 
by Musammat Zainab-un-nisa on the 
ground mentioned i i her previous applica- 
tion and also on the ground tliat sue was 
entitled to inherit irrespective of her 
mother’s Will (Bxuibit A 99). Tue Boaiu 
of Revenue directed tue Deputy Com- 
missioner of Bara Banki to uave mutation 
of names effected in favour of Musammat 
Zainab-un-nisa alone on the basis of the 
Will of the late Cuauduri Sarfaraz Aumaa, 
On tue 20th June 1895 the Cuief Corn- 
mss onei' of Oudb directed tuat 
Musammat Zainab-un-nisa was dis- 
jualjifiei to hold the estate and that 
the Court of Wards should continue in 
possess on of tue same as manager on 
iier oeualf. An application for mutatiOn 
of names was made accordingly by tiie 
Deputy Commissioner in Ciiarge of the 
estate on behalf of Musammat Zainab- 
un-nisa as the heir of her mother, Musam- 
mat Bechan-utt-nisa. It was opposed by 
Mustafa Husain whocontendea thAtMusam- 
mat Becuan-un-nisa had only a lite interest 

ti^it on her death the estate 
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devolved on him according to the 
custom of the family anj Act I of 1869. 
Tue Assistant Collector directed mutation 
of n: mes to be effected in favour of Musam ■ 
mat Zainab-un-nisa, holuing tbal she was 
entitled to tue said property by virtue 
Ox the Willeffectei by Ciiauahri Sarmraz 
Ahmad anl tiiat executed by Musammat 
Bechan-un-nisa in her favour. On appeal 
it was held that if the Will executcvl by 
Ciiauoiiri Sarfaraz Ahmad granting 0 
limited interest to Musammat Bechan- 
un-nisa ciul Musammat Ziiuab-uii-uisp 
was invalid, the possession of Musammat 
Bechan-un-nisa must be deemed to 
have been adverse and the claim of 
Mustafa Husain was in any event barred 
by limitation. It was also held that 
the decree passed in accoraance with the 
award was binaing on the parties fExhibil 
A102). The order directing the entry 
of the name of Musammat Zainab-un-nisa 
in the place of her deceased mother was, 
therefore, upheld. Musammat Zainab- 
un-nisa tuere liter remained in possession 
of tue estate till her death in 1907. 

Tuere is notuing in the applications 
for mutations of names male by Musam- 
mat Zainab-un-nisa to suow tuat siie claimed 
only a life-interest in tue property in dis- 
pute. Tue letter sent by the Board of 
Revenue to the Deputy Commissioner of 
Bara Banki iExuibit 316) no doubt directed 
tuat mutation of names suOiild be obtained 
in favour of Musammat Zainab-un-nisa 
on the basis of the Will of the late Chaudtri 
Sarfaraz Ahmad, but the Court of Wards 
was tuen in possession of ilie estate pend- 
ing tue decis on of tue question of title 
in the mutation procecaings, and till the 
la «y was declared to be disqualified the 
Deputy Commissioner of Bara Banki was 
'lirected to retain superintendence ot the 
estate on her behalf under sections 162 
and 165 ol the Oidbl/aud Revenue Act 
(XVII of 1876) tuen in force. Any state- 
ments male eitiier by the Deputy Com- 
missioner or by the Board of Revenue 
in derogation of her rights would not be 
deemed to have been made by them on 
her behalf or as her agent. Wnat was 
said by the Board of Revenue was, more- 
over, merely an expression of opinion 
b/ persons w 10 .ad no authority to bind 
Zainao-un-niaa at the time. 
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In the applications maae by the Deputy 
Commissioner of Bara Banki for mutation 
of names on her behalf she was only des- 
cribed as an heir of Musammat Bechan- 
un-nisa ^ (Exhibit 6). The juc’gment of 
the Assistant Collector who decided the 
mutation proceedings indicates that 
Musammat Zainab-un-nisa piosecuted the 
litigation herself through her Counsel and 
claime^ full proprietary title for herself 
ani her son ^Exuibit Ag). The or^er 
for mutatition of names contained no 
reservation that she was only to have a 
life-estate. Musammat Zainab-un-nisa all 
along asserted her title under the Will 
of her mother and under the Muhammadan 
Law. She perfected her title by adveise 
possession against her residuary heirs, 
Ahmad H isain and Abdul Razzaq, who 
ne.er claimea any share by remaining in 
possession for over twelve years. She could 
tack her possession to that of Musammat 
Bechan-un-nisa who had similarlj' been 
in possession under the awara, which gave 
her a proprietary title since 1871. 

If Musammat Bechan-un-nisa bad an 
absolute title ana Musammat Zainab-un- 
nisa had been in adverse possession of 
the disputed property sime the death 
of her mother, Mustafa Husain would 
not have any right whatever. If, on tlie 
other hand, Musammat Bechan-un-nisa 
had only a life-estate the claim of Mustafa 
Husain woula still be barred un’er Art. 
141 of the Indian Limitation Act (IX of 
1908) as he took no steps to obtain p<^s- 
ession after he failed in the mutation 
proceedings within twelve years of her 
death. Art. 144 has no application 
for as observed in Runchordas Vand- 
ravandas v. Parhatiha% (ii) that Article 
does not apply where a suit is other- 
wise specially provided for. Art. 141 
provides for a suit by a person entitled 
to possession on the death of a Hindu 
or M hammadan female, but, as explainer 
in Ghisa S.ngh v. Gajraj Singh 
(12) and Bisheshar Bakhsh Singh v. 
Rameshar Bakhsh Singh (13), it does not 


(11) *3 B. 7*51 I Bom. L. R. 6071 3 C. W. N, 
621; 26 I. A. 711 7 Sar. C. J. 543I Ind, Dec. 
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apply where the Hindu or Muhammadan 
female has been in possession of a full 
estate. 

A reference has been maae on behalf 
of Mustafa Husain to the application made 
by Musammat Bechan-un-nisa on the 23ra 
October 1889 for the release of her property 
from the management of the Court of 
Wau.s (Exl ibit 22) i n.; to a similar applica- 
tion mac.e by Musammat Zainab-un-nisa 
on the 12th April 1898 pxhibit 23), 
In the fotmer application it was statea 
on behalf of Musammat Bechan-nn-nisa 
by her Counsel that she liad presented 
0 petition on the 14th September 1882 
asking the Court of Wards to assume the 
management of her estate because under 
the Will of her husband she and her 
daughter Musammat Zainab-un-nisa had 
only a li e-interest in the sah, property 
and her grandson, Rafi-uz-^aman, was a 
minor. In the latter 1 pplication Musam>- 
mat Zainab-u.n-nisc. made a similar reference 
to the W'ill of Chauahri SariaraZ Ahmad 
and stated that the property in ques- 
tion had been beqeathed to Musammat 
Bechan-un-nisa for ler life with remainefer 
to her daughter, the petitioner, ana the 
remainder over to such issue, male or female 
of the petitioner as should survive her. 
But any a a missions of that character made 
by Musammat Bechan-un-nisa or Zainab- 
un-nisa as to the construction or tl e effect 
of the Will of Chauahri Sarfara* Alimad 
would not estop them from claiming the 
full estate, if it was subsequently discovered 
that their interpret alien of the Will was 
not correct or that by virtue of a subse- 
quent award larger rights had teen con- 
ceded. If Murtaza Husain could not 
go behind the award, his son, Mustafa 
Husain, could still less do so. An applica- 
tion was made by Shafiq-uz-zaman, during 
the lifetime of Musammat Zainab-un- 
nisa for tl e entry of Ids nr ire in the revenue 
payers n tie) lace oi Mtisc^mmai 
un-nisa m accou.ance with the Will of 
Musammat Bechan-un-nisa of tl e 15th 
September 1893 (Exhibit 195). He sug- 
gested that he wa s the holder of a n absolute 
estate under that W'ill and that his mother, 
Mufammat Zainab-un-nisa, held and en- 
joyed the property with him during the 
t me ot ter natural }ife, without any power 
ff tranifex. The Special Manega* the 
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Court of Wards called on Musammat Zainab- 
un-n‘sa to enquire wliat she had lo say 
about the matter. Her reply was lhat 
she would be pleased if the name of her 
son was entered jointly with her name 
in tlic Government a no estate ^ papers 
providcti there was no partition ot 
the estate as long as she was alive and 
that she spirit of the Will under which both 
she and her son inherited the^ property 
from Musanmat Bechan-un-nisa was 
strictly maintained (Exl.ibit C 18), On 
the 30th November 1906 the Board of 
Revenue replied that the Will of Musammat 
Bechan-un-nisa was not consistent with 
that of Chaudhxi Sarfaraz Almiad under 
which Shafiq-uz-zaman was only allowed 
a reversionary interest ana asked the 
Deputy Commissioner to intimate to Shafiq- 
U7~7aman its inability to accede to liis 
reqiest, (Exhibit 198). For the purpose 
of combating that view, Shafiq-uz-zaman 
took steps to obtain the opinion of the 
late Sir Sundar Lai, an eminent Advocate 
of ihese Provinces, in regard to his titk to 
the estate. In that opinion the late Sir 
vSun ^ar Lai, after giving a statement of ti e 
case and question submitled to him for 
opinion said:— “ Un« er the recent ruling 
of the Privy Council in the case of 
Balraj Kunwar v.Jagaipal Singh 4) the 
W411 in favour of Musammat Bechan- 
un-nisa was void under section 13 of Act I 
of 1869. Chaudhri Sarfaraz Alimad was 
a ialuqdar within the meaning of that 
Act and on his death the estate passed 
to h is brother . By the award mad e between 
the brother on the one siae am Musammat 
Bcchan-.un-nisa on the other which 
was confirmed by the Privy Co ncil, the 
lady got the property^ in dispute in ahsohde 
estate. She was not a Uduqdar and th.e 
succession to her property is governed 
by the rules of M hammadan Law. She 
could by Will dispose of this estate I0 the 
extent permitted by the Muhammadan 
Law. By the Will she has made, her estate 
is conferred on her daughter and. her daugh- 
ter’s son jointly. ^ The daughter has a 
life-estate with remainder to the son. The 
daughter’s son has no present rigi 1 in the 
estaW under the Muhammadan Law, but 
as the daughter assen+s to the estate con- 
ferred on her by the Will, there is no diffi- 
culty” (Exhibit C31). Xhi» opiftion was 
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given on the 20th October 1907. Musam- 
mat Zainab-un-nisa died on the 30th August 
1907. Shafiq-uz-zaman then got mutation 
of names effected in 1 is favour and obtain- 
ed a release of tlie estate from the Court 
of Waras by raising a loi n from the Bank 
of Ui^per Inaia, Limited, and paying the 
debt then due by the estate. 

It would be necessaiy^ to refer to the 
opinion of the late Sir Sundar Lai hereafter 
in another connection. It is sufiicient 1 ere 
to state that neither Musammat Zainab- 
un-nisa nor Shafiq-i z-zaman r eliedi at any 
time in support of her or his title on the 
W^ill of Cliaud-hri Sarfaraz Ahmad. In the 
application for mutation of names made 
by Musammat Zainab-un-nisa she relied 
on tlie Will made by Musammat Bed. an 
un-nisa and also on her right of inlieritance. 
Shafiq-uz-zaman similarly relied on ti e 
W’ill (,f Musammat Beclian-un-nisa and 
asserted his absolute title to the property 
left by her . So far as Musammat Bechan- 
un-nisa, Musammat Zainab-un-nisa and 
Shafiq-uz-zam?n were concerned, the Will 
of Chaudhri Sarfaraz Al mao was, for all 
intents and purposes, invalid unaer section 
13 of Act I of 1869 am I he must, therefore, 
be deemed to have died intestate as to 
his estate. The effect of the awara was 
to help the legatees to carry out wl at tl e 
arbitrators thoi.ght represented the wisl es 
of the testator; or, in other words, to sub- 
stitute for li e title soi gl t to be granted 
by the Will a title recognised and validated 
by the award. The arbitrators attempted 
to act in conformity with tlat Will, so far 
as they could interpret it, it is immaterial 
whether they interpreted it rigl tly or 
wrongly’. They had the authority and 
the jurisdiction to interpret tie sane 
and they gave their award in accordance 
with their interpretation of it. That 
award was confirmeu by adeciee by whicl , 
if Musammat Bechan-un-nisa ana Murtaza 
Husain were awarded absolute estates, 
the parties who claim to derive their title 
from them mtist be deemed to be bound. 
It is equally immaterial what Musammat 
Bechan-un-nisa and Musammat Zainab- 
un-nisa thought about the construction 
of tl e Will The title of Musammai Becha n- 
un-nisa rested on the award and the decree 
confirming it. Th.e award gave a pro- 
prietary light which passed Q» th^ death 
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0f Musammat Bechau-tiu-nisa to 
mat Zainab-un>nlsa, her (.aiighter, and 
on the death of the latter to her lawful 
heir, as if no M^ill of Chaudhri Sarfaraz 
^miad had been in existence. 

The consent of the parties cannot validate 
a Will, which is otherwise void or unen- 
forceable. It may create a new title 
to take the place of that which was in- 
choate, defective or imperfect. Whether 
the award and the decree created such 
a new title or merely confirmeci and valid- 
ate! the disposition made by the Will in 
favour of Musammat Bechan-un-nisa, Mu- 
sammat Zainab-un-nisa and the children 
of the latter, the claim of Mustafa Husain 
must in any event f?il. 

We now come to a discussion of the 
most difficult question in the suit filed 
by one of the sisters and the heirs of another 
sister as to the persons entitled to succeed 
to the property on the death of Musammat 
Zainab-un-nisa; in other words, whether 
Shafiq-uz-zanian was entitled to the whole 
estate on the death of Musammat Zainab- 
un-nisa or whether the plaintiffs in the 
earlier of these suits were entitled to half 
the estate under the Muhammaaan Law 
It Is ari^ued on behalf of tlie latter that 
under the Will of Cliaudhrl Sarfaraz Ahmad 
the children of Musammat Zainab-un-nisa 
were entitled to share equally, and, that 
If the Will was not operative, the bin den 
lay on the defendants to prove any custom 
varying the ordinary Muhammadan Law 
pi inlieritance. The Will was clearly in- 
operative, because of Its failure to satisfy 
the conditions Imposed by section 13 (f 
Act I of 1869. The arbitrators passed 
no decree in favour of Musammat Zamab- 
unnisa or her children. They divided 
the estate covered by the Will and that 
not coverevl by it between Musammat 
Bechan-un-nisa ani Murtaza Husain and 
directed each of them to pay half the debts. 
They refused to allow Musammat Bechan- 
un-nisa the dower-debt due I0 her which, 
even according to Murtaza Husain, amount- 
ed to nothing less than Rs. 30,000. They 
referred to the share to which Musammat 
Zainab-un-nisa would have been entitled 
under the Muhammadan Law in the prop- 
erty not coverea by the Will but they 
awarded no share to her. They awarded 
Ihe pr^ertifi allottad raaptctivdy If 


0 ASRS, 


«47 


Musammat Bechan-un-nisa and Murtaza 
Husain in proprietary rights, and as the 
Will executed bj^ Musammat Bechan-un- 
nisa was invalid, we are relegated to the 
method of succession to be followed in 
the case of a woman dying intestate in 
the family of Chaudhri Sarfaraz Ahmad. 
Chaudhri Sarfaraz Ahmad did not hold 
the Bhilwal estate as a trustee for Musam- 
mat Bechan-un-nisa. After the confisca- 
tion of Ouah the se'tlement of the estate 
was made with him and a Sanad was granted 
recognising his absolute title to it. His 
name was entered in List No. II in respect 
of Taluqas Bhilwal and Khanpur showing 
that the succession to his estate was go- 
verened by the family custom of a sin 1e 
heir success'on. By virtue of the award 
the estate passci. to a person who would 
not have succeei ea 1 o if under Act I of 
1869 aO(i the incidents of succession, appli- 
cable to the estate, as laid down by the 
Statute, ceased to be applicable to the 
estate after it passed into the hanas of 
Musammat Bechan-un-nisa . The family cus- 
toms governing the possession to the es- 
tate, however, continued to be applicable. 
Two such customs were pleaded by the 
defence (i) a single heir successipn ami 
(2) exclusion of daughters by sons. The 
custom of the family of Latf-ullah ceased 
to be applicable, because the estate was 
no longer the estate of Lutf-ullah, and 
Musammat Zainab-un-nisa, who inherited 
it in part from Musammat Bechan-un- 
nisa and acquired it in part by adverse 
possession, was not governed by it. The 
family custom of impart ibllity governing 
the estate in the hands of Chaudhri Sar- 
taraz Ahmad could govern it in the hands 
of Musammat Zainab-un-nisa. In the hands 
of the former section 8 of Act I of 1869 
raised a conclusive presumption that 
the estate was governed by the custom 
of a single heir succession. In the hanqs 
of the latter the existence of such a family 
custom could be deduced from the entry of 
the estate in List No. II, but the deduction 
would be rebuttable. In Murtaza Husain 
Khan v. Mohammad Yasin AU Khan (14) 


(14) 36 Ind. Cas. 299; 38 A. 5521 20 M. L. J. 
3621 14 A. L. J. 1083: 18 Bom. I/. R. 8841 31 M. I,. 
J. >04; (1916) 2 M. W. N. 555; 25 C. L. J. II 19 O. 
C* 290; 1 P. W. 1221 21 C. W. N. 410' 4 O. L. J. 
tS 4 L Wi *1381 4 S L m ' 
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the dispute centered round certain non- 
talnqadari properties 9 share in which 
was claimed by a younger son and it was 
hela by t]Js Court and by the Priv^' Council 
that the ^ resun ption applicable to an estate 
enter in List No. II would also apply 
to an estate not so entered but in regard 
to the latter the presumption would not 
be conclusive. We th^nk that tl;e presump* 
tion cannot be wholly done away with 
on the estate being removed from the 
provisions of the Act so long as it remains 
in the family, though it may not be con- 
clusive under section lo. From the entry 
in Fist No. II based on a specific frmih^ cus- 
tom, there arises a presumption of a pre- 
existing custom attached to that estate, on 
which the inclusion of that estate in hist 
No. II was based. 

In AH Muhammad Khan v. Sajjadi 
Begafn [Syed Azam Shah v. Syed Ahmad 
Shah] (6) it was held that the effect of a 
transfer to a third person Aas to render 
the property partible and thal the mere 
fact that the alienee was the wife of th.e 
alienor made no difEe^'m ce, I, thc' op'nion 
of the harned Judges, urrrerH’ gi\€ii to 
a woman becomes, under the Muhemmad an 
Law, an independent stock of descent anl 
the character if impartibil ty ceases t‘' 
be applicable to the estate because the 
custom is not one by which an alienee 
can be bound. In tlie present suit the 
property has come back to Ch.auahri Sar- 
faraz Alimtd's femily and we are not 
discussing succession to >Sarfara2 Al*m?d's 
wi ow. Intlie case above cited, the learned 
Judges aprlied the ordinary Mrhammadan 
Law of succession to the property lelc by 
a daughter and by a son which tl ev received 
by inheritance from tl.e w'dow Musammat 
Hurmuzi Begam. But it should be noted 
that there was no discussion there about 
the applicability of the custom of the 
family to properties in the hands of a 
daughter and a sin of Jamshed Ali Khan. 

It does net appear to have been argued. 

It may also be pointed out that the judg- 
ment was delivered a year prior to the judg- 
ment of the Privy Council in Murtaza 
Husain Khan v. Mohan mad Yas%n AH 
Khan (th^i Deegaon case) (14). There 
is also a distinguishinr featire in 
so far that Musammat Huinauzi Begam 
was a ^ansftrta g valid d^l of gi% 
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and the provisions of section 15 of the 
Act applied to her, vAiileMusammaiBechan'^ 
un-nua was not. Musammat Bechan- 
un-u'sa may properly be faid to have 
acquired the property under a decree of 
Court, a kind of transfer to which no parti- 
cular incidents are attached in the Act. 
The entail provisions of Act I of 1869 
have repeatedly been examined by their 
Lordships of the Privy Council and all 
these decisi. ns have been recently con- 
sidered in the case of Sitla Bakhsh Singh 
v. Sital S’tngh (15). That partcular case 
related to the property of a ta'nqdar in 
List Nn. Ill in whose case no presumption 
of a pe-existing custom of single heir sre- 
cess'on arose. The rule of primogeniture in 
List No. Ill was a creature of Statute Law 
and when the property was freec from the H- 
mi tati on s of the Ac t the ru 1 e fail ed 1 0 apply. 
As regards the property of iah qdats of List 
N<». II, the pre-exist: lig custom will cease 
to have applicat’on while it is in the poss- 
ession o1 a person out of that particular 
family. While it w'as in the hands of 
M usa mma t Becha n-u n-ni s a , th e lal e’ at tac h- 
ing to it of a single heir si cc ess on was 
removed, becau;e the ci ftom of Chai dhri 
Sarfaraz Abmad^s fam’ly did not apply 
to her. “If the prescribed line of si c- 
cession is broken by a transfer or bequest 
of the entailed estate to a person outside 
the xiresciibcd line, it seems not ui^Teas en- 
able tlat the fetter of the entail, sich as 
it is, should no longer apply to the 
estate'* [Balraj Kuiuaf*s case (4)], At 
the same t me the ci stem in Chai dhri 
San^araz /hmad*t family was not atrof ated 
and would attach to the property when 
it reti rned to tl^e fam y in tie lajds ol 
Za'nab-i.3i-i if a. The property 
was not an estate under the Act in the 
hands of Musammat Zainab-ni.-ni^a; and so, 
though we may not agree with the learned 
Subordinate Judge that there was under 
section 10 conclusive e\idence of the ex- 
istence of the custom which cannot be 
rebutted, [the entry of Chau dhri Sarfaraz 
Ahmad’s namein List No . 11 is afact of im- 
portarce and the evidence on the recoid 
mi ft I e txnm red fr< m tbat po i t of v:tw%. 

(15) 60 Ind. Cas. 548; 24 0 . C. 107; 19 A. L. 

J. 337; 40 M. B. J. 449; 8 O. L. J. 214; 25 C. W. N ' 
721; 33 C. 1 . J ^20; 43 A. 24i, 29 L. T. 390. 
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in the light of the presumption of the exist- 
ence of the custom of a single heii succes- 
sion, in his family deducible there- 
from. 

It should be made cl ear that the Sikandar- 
pri estate entered in I ist No. V wijl i ot be 
differently treated. On the establish- 
ment of a particular custom in Chaudliri 
Sanaraz Ahmad’s family that propeity 
also will devolve according to custom. 
When this estate went out of the limitations 
of the Act on the death cf Chaudhri 
Sarfaraz Ahmad, the rule of descent by 
primogeniture accepted b> Chaudhri Sar- 
faraz Ahmad disappeared but the family 
custom of succession remained. 

Before proceeding to consider the evidence 
adducea inthecaseit isnecessary to examine 
briefly the liistory and the viccissitu des 
the family to which the estate belonged. 
The family is desceiuied from one Khwaja 
Suleman, who had three sons, of whom 
Muhammad and Nasir had children. The 
two stocks are alluded to in the evidence 

of witnesses as Mohammadi and Nasiri {vtde 

the evidence of Fida Husain D. W. No. 8) 
Ghulam Husain, son of Khwaja Mohammad, 
is said to have founded the ialuq . He 
was succeeded by his son, Ghulam Shafi, 
who was succeeded by his son Jamal-u d-din, 
It is not clear whether Ghulam Shafi and 
Jamal-u d-din were only sons or not. A 
cousin, Mohammad Qaem, killed Jamal- 
u d-din, took over his estate and mortgaged 
it by conditional sale to Farahat-ullah, 
his iiephew. Farahat-ullah left one son, 
Nur Ali, whose widow was Musammat 
Kifayat Bibi, and six daughters one of 
whom was Bibi Barwan, wife of Imam 
Bakhsh, grandfather of Chaudhri Sarfaraz 
Ahmad. Mohammad Qaem had one son, 
Mohammad Mah, who left two widows, 
Musammat Bikani and Musammat Raji 
and one daughter, Musammat Amiran, 
who was marl ied to Mansur Ali. Chaudhri 
Sarfaraz Ahmad and his father Husain 
Bakhsh, obtained deeds from Musammat 
Bikani, Musammat Kifayat and Mansui 
Ali. These facts appear from the deeds 
of transfer and the Court proceedings 
in litigation between Hueain Bakhsh and 
Chaudhri Sarfaraz Ahmad, on the one 
side and Husain Bakhsh’s half brother, 
Azam Ali, on the other. Husain Bahhsh 


was a son of Imam Bakhsh by one wife, 
Bibi Barwan, and Azam Ali by another 
wife. The deeds of gift of Musammat 
Kifayat in favour of Chaudhri Sarfaraz 
Ahmad and of Musammat Bikani and 
Mansur Ali in favour of Husain Bakhsh, 
are of 1237 (or 1825 A. D.) 1260 

and 1266 Hijri respectively. The ear- 
liest litigation is of 1845 when the Royal 
Decree of the Nawa hi ti mes was passed. The 
Court held that except Sul emanpt’.r the rest 
of the property was not paternal ancestral 
estate of the plaintiff, Azam Ali, and that 
Husain Bakhsh had inherited the property 
from his mother. The Court, therefore, 
dismissed the plaintiff's suit except as 
regards Sulemanpur, which was ordered 
to be divided between the part.es in 
accordance with the Muhammadan Law. 
Thi judgment shows that Nur Ali survived 
his father. In this case only the office 
of chaudhri and the uankar rLht attached 
to it were claimed on behalf of the defendant 
by right of primogeniture according to 
custom. The finding of the Court was 
tliat the defendant should remain in poss- 
e sion of the property inherited from his 
mother and of the office of chaudhn and 
the nankar right attached to it, but should 
partition the village of Sulemanpur, which 
was ancestral property. After the death 
i Hu tain Bakhsh the same dispute arose 
between Azam Ali and the sons of Husain 
Bakhsh and in 1856 the matter wee refared 
to arbitration, who passed an award. 
It is mentioned in this award that the ilaqa 
ana village of Khanpur had been scattered 
like the leaves of trees in autumn after 
the death of Mohammad Qaem and that 
Imam Bakhsh, father of Husain Bakhsh, 
got the pi operty together u nder one ownei - 
ship through inheritance and gift. The 
arbitrators held that 8 villages were held 
jointly by both branches of the family 
(Mohammadi and Sulemani) and that 
they should be divided between the des- 
cendants. As regards the othei 34 villages 
they held that Husain Bakhsh was the 
rightful owner and the plaintiffs nad no 
title to it. There was also a dispute about 
the property of Mohammad Mah between 
Mohammad Mah’s son, Roshan Ali, and 
daughtei’s son, Haji Ahmad. The arbi, 
tiators ordered that the two shared ot»t cf 
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the property won Id go to Roshan Ali an^. country. The Sef^Iement Officer observed: 
one to Haji Ahmac’. No action appears ** There can be no doubt that the custom 
to have been taken on this award and in of the countiy^ as regards the possession 
the folio \ving year there was a second arbi- of the estate is as stated by the defendants, 
tration where all the surviving descendants Moi cover, the settlement was' made with 
of Mohammad and Nasir claimed their shales the defendant alone as ialuqdar without 
of the property from Chaudlui vSarfaraz any mention at that time of to-sharers/' 
Ahmad andMurtaza Husain- Tlie second Azam Ali*s suit was, therefore, dismissed 
award recites that the disputes in the neigh- and this decree was confirmed by the 
bourhood are decided on the basis of custom Commissioner. The Settlement Commis- 
and the parties to the suit are also in the sioner, however, did not depend on any 
habit of acting upon custom and are not custom of the couatr^^ but was of opinion 
acquainted with the dogmas of religion, that, according to the custom of the family, 
but in this particular case they promised the eldest so inherited the properjy while 
to abide by the decision of the arbitrators the younger sons obtained orjy mainten- 
according to Muhammadan Law. In this ance and that it was not customar}^ in 
award it was ordered that 1 6 villages shall the family for the estate to be divided, 
be divided between the parties and that In 1867 Azam Ali again essayed to establish 
Chaudhri Sarfaraz Ahmad and Murtaza title to a share in the Khanpur Tahiqa 
Husain shall remain exclusive owners against Chaudhri Sarfaraz Ahmad. The 
of the other villages. The division of the plaintiff ba-sed his claim by right of inherit- 
16 villages was left to the parties who ance as one of the heirs of Imam Bskhsh. 
agreed by mutual consent to fix their shares. The defendant raised various pleas, and 
The two awards did not have effect, be- urged 'inter alia ,' — 

cause the Mutin> followed soon after (i) that the matter was settled by the 
and the desire of the British Government Ro>al Decree referred to above, 
was to settle the property with a single (2) tl at after the Brit ish rule the dc- 
owner. Chaudhri Sarfaraz Ahmad was in fendant 1 ad obtaineci r settlement, 
actual possession and obtained Summary (j) that in the Settlement Court it 
Settlement in his favour in 1858, As regards was proved that a custom existed under 
Khanpur Taluqa Chaudhri Sarfaraz Ahmad whicl* the eldest son succeeded to the 
declared: — "This ialuqa was inthe poss- estat:^ and looked eftcr the younger 
ession of me, the deponent, since three brothers, 

years and I have got another brother Mur- (4I that the defendant inherited the 
taza Husain- No other person has been property trom the mother of lis father 
ir possession or joint. We are in possession Husain Bakhsh. 

of one village only namedLakhri." Whether ihie British Induui Association's judg- 
this was a declaration of the interest of ment reviewed the previous litigation in- 
Murtaza Husain or not the settlement cluo.ing the oraers of tl e SettlenieV Court, 
was made, with Chaudhri Sarfaraz Ahmad In that judgment is quoted a judgment 
alone. In 1864 Azam Ali again tried to oust of the Financial Commissioner to the 
Chaudhri Sarfaraz Ahmad, ^ this time effect " Wiiatever may be the plaintiff’s 
from one village Thalwara. The defence proprietary rights there is no proof of 
then put forward by Chaudhri vSarfaraz their existence auriirg the native rule 
Ahmad was that he was its owner accord- and whatever may be his rights they have 
ing to the custom of the country which been destroyed for good by the Summary 
was for the eldest brother to possess the Settlement datea 30th May 1867." As 

estate and maintain his relatives. He al- regards the custom on which the decision 

leged that Thalwara was leased to Azam of the Settlement Court was based the 
Ali by way of maintenance. As already Associr t ion observed : "But as a matter 

observed, the Lpcal Government was at of fact the ciefend,ant never proved this 

the time desirous of conserving ialuqdar alleged custom and lire Royal Decree also 
property under the belief tliat a succession does not show any clear fincing as to the 
by primogenitare was custom of the existence of any such custom in resoect 
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oi zemindariilaqa,'* The Association, how- to obtain the good \vill and ffivout 
ever, disallowed the plaintiffs claim on of the Nawabi rule. As rightly commented 
the Aground that the entire tali^qa was upon by the learned Counsel for the 
acquired by the defendants' father by right defence, one main fact holds the attention 
of inheritance through his mother who that there was always a single owner of 
was not the mother of the plaintiff Azam the ialuqa. Just as Imam Bakhsh pos- 
Ali. The only award in favour of the sessed himself of his father dn-law’s prop- 
plaintiff was that the defendant should erty in Khanpur, we have seen that Chau- 
pay a cash allowance of Rs. 600 per annum dhriSarfaraz Alimad took hold of Bhilwal, 
to the plaintiff by way of maintenance the of his father-in-law. The strong- 

er land yielding the same amount of profit, est men in the family, even though a con- 
It may be noted that before the Association nection only by marriage, succeeded to 
Chaudhri Sarfaraz Alimad filed the three a ialuqa in the pre-British times of un- 
deeds of gift as may be seen from the settled Government. This was to he ex- 
proceedings of the Association. The wajib- pected, as he would be the person most 
uUarzes of Subeha, Bhilwal and Khanpur likely to pay the revenue to the Govern- 
throw no light on the matter of any custom ment. One thing is clear, there was always 
of the family. In wajih-ul-arz oi ’Klian-' one owner and never more than one. It 
pur it is stated that the village was establish- i^iuy be conceded tiat in the Royal Court, 
ed by Chaudhri Khan Mohammad, but Husain Bakhsh based his claim on inlierit- 
no such name appears in the pedigree ance from his mother and not on single 
supplie ^ by both parties. heir succession and that the British Indian 

On the basis of this history tlie appellants* Association gave an opinion adverse to 
learned Counsel argued that no custom the establishment of such a custom. These, 
of single heir succession existea and that however, are^ not rnateiial points. The 
Chaudhri Sarfaraz Ahmad baseci his title object of a litigant is to win and Husain 
on the deeds of gift obtained from various Baklish may have considered it more ad- 
persons. On behalf of the defence it was visable to pleaa succesion to his mother's 
urged that the deeds of transfer were estate. It may be remembered that stich 
fictitious; that the awards referred to a defence would save] lim from paying main- 
above were in the nature of a co upromise tenance allowance to his half-brother, Azam 
and not really decisions of arbitrators, Ali. The opinion of the Briti^i Indian 
and that when Mohammad Qaem transferred Association may be taken as that of a 
his property to Farhat-ullah, nothing Court, which was not pertinent because 
could have remained with his heirs Mwsaw- a decree was passed in favour of Chauahrl 
mat Bikani and Munsur Ali to transfer. Sarfaraz .^lUiad on other grounas. Against 
It was also pointed out that the two deeds this opinion there is the opinion of 
of gift by Musammat Bikani and Munsur the Settlement Commissioner in favour 
Ali were subsequent to the Royal Decree of a family custom. 

which raised the piesumption that they Some stress has been laid on behalf of 
were obtained by Chaudhri Sarfaraz Ahu ad the plaintiff to the first of these suits on 
by way of precaution against attacks by the instances in certain cases in which a 
possible claimants to the property. The division was decreed in accordance with 
first deed by Bibi Kifayat gives no details the Muhammadan Daw. But, as statea 
of property and it is significant that the by Sulenian Alimad (P. W. No. 8), customs 
Nawabi Government had settled Taluqa were at tiines disregarded during the pre- 
Khanpur with Husain Bakhsh ten years British period and the rules of the Muffam- 
previously. The deed is of 1237 Hijriy niadan Law were enforced to regulate the 
and it is mentioned in the Royal Decree succession. Sometimes the parties agreed 
that the Khanpur Taluqa was settled with to waive the custom, at other times the 
Husain Bakhsh since 1227 Hijri. It is rules of the Mi ham maaan Law were forced 
obvious that Imam Bakhsh obtained pos- upon them. Ihe law did not then extend 
session of the Khanpur Taluqa with the to custom the sanctity which has now 
strong*' hana, when no one remained in been extended to it by the Oudh Laws 
tfic fanritty of !;& wife to compstt with hint ^ct (^XVni of 1876). ,awarj(^ of 
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the 2ist Arril 1865 affords an instance 
in which the custom appears to have been 
setup and waived (ExlJbit 245). It says 

Whereas disputes are often settled in 
this neighbourhood on the basis of custom 
ana these people are also in the habil of 
acting upon customs and are not aware 
of th e local a og ma s, we h esitated consiu er - 
ably; but these people insist ana promise 
lhat they will abide b^ the decision passed 
according to the Muhammadan law, even 
if it apparently hurt any of tliem. The> 
accordingly executed an agreen ent to 
that effect ana we also agree 1o aecide 
the point according to the procedure 
laid down in the law^s of Islam/’ 
In fact a reference was made in that case 
under an agreement that the dispute was 
to be settled in accordance with the Muham- 
madan Law regardless of the custom. If a 
division was accordingly directed in that 
and certain other instances in accordance 
with the Mi.hamn^adan Law by mutual 
consent, it is sufficient to evstablish either 
that no custom was in existence or that 
the custom had fallen into desuetude too. 
As their Lordships of the Privy Council 
say in Murtaza Husain Khan v. Mohammad 
Yasin All Khan (14), the use of 

the word 'ordinarily' implies that 

an occasional variation by consent 
or otherwise would not affect the custom 
of devolution The famity of Husain 
Bakhsh belonged to a family of Chaudhris, 
the eldest of whom held that office and 
used to obtain a kabuliyat for the payment 
of Government revenue in his name. The 
office was practically hereditary, except 
where superior force intervened and useO 
to devolve on the eldest son with the rights 
appertaining thereto. The Royal Decree 
of 1256 Hijn (Exlrxhit 256) reused to 
recognise the claim of Azam Ali to a share 
of the zemtndan and malguazari villages 
including the kabuhyat of Chau dhri Husain 
Bakhsh, who had succeeded, his father, 
Imam Bakhsh, in the office of the chaudhn 
of pargana Subeha on l is death in 1226 
Fasli. The orders passed in the Settlement 
proceedings referred to the existence of 
a custom of primogenituie and the refer- 
ence made to it by the entry of the estate 
in List No. II appended to Act I of 1869 
amply confirms it. 

CoBiog to tbt nttl tvidoKCt wt fsd it 
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overwhelming in favour of the defence. 
The present head of the family M staf a 
Husain, son of Murtaza Husain (D.W. 
No 33), his younger brother Lida Husain 
(D.W. No. 9), Irs son Wajid Husain (D. W. 
No. 29) and Khsan Husain, son of Lida 
Husain (D.W. No. 35) have all deposed 
in favour of single heii succession. On 
behalf of the pJaint'ff's sisters, no one of 
that standing in the family w*as pro- 
duced. Even a witness of the plaintiffs, 
Abdul Rahman, deposes that in the family 
of the parties the rule of primogenit re 
had alw^ays prevailed (P. W. 3). The 
conduct of Musammat Bechan-un-nisa 
and Musammat Zainab-ur-nisa aho 
indicates the existence of such a custom 
in the family. By the Will of it‘85 
Musammat Bechan-un-nisa made a 
bequest of her p3opert3- in favour of Rafi- 
uz-zaman and after the death of that boy 
she made a \\ ill in favour of Musamma 
Zainab-un-nisa and her son> Sliafiq-uz- 
zanmn, in 1893. In 1889 she applied 
to the Court Wards to release her prop- 
erty and make it over to Rafi-uz-zainan. 
After the death of Musammat Bechan- 
u n-nisa, Musa mmat Zainab-u n-nisa de^ired 
mutation of names both in her own name 
and in favour of her son, Sliafiq-uz-zaman, 
When in 1906 during the lifetime of Musam- 
mat Zainab-u n*nisa, Shafiq-uz-zaman ap' 
plied to the Court of Waidsfor the release 
of the property in his favour Musammat 
Zainab-un-nisa consented to the arrange- 
ment in so far that Shafiq-uz-zaman 's 
name also may be entered along with hei sell 
in the village records. The silence of 
the sisters for nearly seven 3 ears between 
the death of Musammat Zainab-un-nisa 
and the institution of their suit is another 
indication of a belief in the famil> of a 
single heir succession. When in 191?, 
Shafiq-uz-zatnan executed a deed of trust 
in favour of liis sor, Mati-uz-zaman, hus- 
band of one of the pla'ntiffs, Musammat 
Zarif-u n-nisa, was appointed one of the 
trustees and accepted the position. These 
acts of the 11 embers of the family do not 
operate b> wa> of estoppel against the 
suit of the sisters but are relevant to find 
out the belief of the members of the family 
in the e’^ isten^e of the cuftem under dis- 
cu ssi on . ^ ft er the deftth of J ta^ a Bu i a’ n, 

the names or his eldest 


INDIAK CASES. 



®53 


INDIAN OASBS; 


Vol.75] 

ZAWF-UK-NISA W. SHAPIQ-UZ-Z&M\N. 

and tile second son, Bida Hnsain were 
both entered in the village records, and 
this fact was put forward on behalf of the 
appellants to negative the custom. Mustafa 
Husain, however, subsequently sued for the 
recovery of hali of the property and under 
a compromise it was settled that he should 
be the owner of 2-3rds and Bida Husain of 
Jrd of their father's property. The Will 
of Chaudhri Sarfaraz Ahmad in favour 
of his brother was, as already pointed out, 
valid under section 13 of Act I of 1869, 
as the brother was heir-at-law under sec- 
t on 32 (6) of the Act and as the provisions 
of Section 22 would apply to the succession 
to the property of Murtaza Hu sain, no 
question of custom could arise in that 
case. A private arrangement between 
the two brothers raises no presumption 
either in favour of the non-existence of 
such a custom or the abrogation thereof. 
If is true that, with regard to small arreas 
of property and under-proprietary rights, 
there has not been a single heir succession, 
but in the nature of things, the same 
custom may not govern the devolution 
to taluqiari properties and to small areas 
of land or under -proprietary tenures, alike. 
We have formed the opinion that the custom 
of single heir succession was a custom 
observed in the fam'ly of Chaudhri Sar- 
faraz Ahmad, that it governed the de- 
volution of the property of Musammat 
Zai nab-u n-nisa and that, therefore, Shafiq- 
uz-zaman was the only heir to that 
property. 

♦ « « « 41 

It only remains to consider how far 
the claim of some of the defendants is 
barred by section 41 of the Act IV of 
1882. The Bank of Upper India, I/imited, 
acted on the faith ot the lepresentations 
made by Sbafiq-uz-zaman supported by 
the opinion of the late Sr Saniar Ual, 
the copies of certain khewats and a copy 
of the judgment of the Privy Coan-nl 
affirm ng the award, and as a business 
Loncerj it ( oiild not have co ue to a con- 
clusion different from that at which it arriv- 
ed. Mr. Goodall, the Manager of the I/uck- 
now Branch, states that he had satisfied him- 
self by enquiry that Shafiq-uz-zaman had 
a good t.tle and that though he was aware 
that he had sisters in existence, he had 
Qome to know that they were receiving 


allowances by way of maintenance from 
h'm. Raj inshore, an employee of the 
Bank, similarly states that Mr. Nasim, 
an eminent Advocate of I/Ucknow, had 
gone with Shafiq-uz-zaman two or three 
times to get loans advanced to him and 
had recommended the grant 01 those loans. 
The sisters of Shafiq-uz-zaman since tie 
death of their mother took no steps 
to get their names entered in the revenue 
papers or to enforce a payment of their 
shire of the profits against Shafiq-uz- 
zaman* They accepted the guzara allow- 
ance fixed by the Court of Wards and the 
husband of one of them agreed to act as 
a trustee when a deed of trust was executed 
by Shafiq-uz-zaman for the administration 
of his estate and the discharge of his lia- 
bilities. 

The defendant. Raja Bhagwan Bakhsh 
Singh, purchased certain villages in pnrsu 
a nee of a public advertise iient issued by 
Shafiq-uz-zaman. He had attested the 
Will of Musammat Bee han-u n-nisa and 
heard ol the award and accepted the title 
of Shafiq-uz-zaman as shown by those 
papers and the entries in the khewats 
without any warning having been issued 
or steps taken by the sisters of Shafiq- 
uz-zaman to assert their title either at 
the time of the death of Musammat Zainab- 
u n-nisa or afterwards since 1907. The 
defendant Mohammad Nasim, similarly, 
acted on the faith of the title of Shafiq- 
uz-zaman, as shown by the khewats and 
his possession of the disputed property 
supported by what some Pleaders had 
advised about the alleged title of Mustafa 
Hu sain* 

The defendants, Raja Rameshar Bakhsh 
Singh, Musammat Ashraf-u n-nisa and 
the late Bunyad Husain, similarly acted 
in good faith and with due care on the* 
basis of the ostensible title and possession 
of Shafiq-uz-zaman to the exclusion of 
his sisters who had been accepting guzata 
allowance from him as if they had no 
independent title of their own. They 
are transferees for valuable consideration 
and, having regard to the circumsiances 
above set forth, they are equally protected 
against the belated claim now put forward 
on behaU of the sisters of Shafiq-uz-zamdn. 

It is hardly necessary to refer to the 
various alternative pleas, wlaicb have been 
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set up by the Counsel on either side 
in support of their various claims. It is 
sufficient to say that neither of '♦he plaintiffs 
have proved tlieir title to the estate. House 
>10. 21 of I/ist B stands in Subeha, Taluqa 
Khanpur. Chaudhri Sarfaraz Ahmad used 
to dwell in it and it must be deem. d to be 
a part of the Edianpui estate. 

No documents had been improperly re- 
j sc ted. The other pleas taken in the Memo- 
randum of Appeal ha\e not been press- 
ed. 

The appeals fail and are dismissed with 
costs. 

Appeal dismissed, 

K. S. D. & W. C. Ab 


LAHORE HIGH COURT. 

Civil, Appwation No. 305 of 1922. 
July 24, 1922. 

Present: — Mr. Justice Broaaway and 
Mr. Justice Abdul Qadir. 
DHANNA MAH and others —Defendants 
—Petitioners 
versus 

Rai Sahib Lola MOTI SAGAR— Pe^intiff 
—Respondent. 

Civi P ocedure Code {Act V of 190S), s. no — 
Appeal to Privy Council — Suit regarding nature 
of tenancy — SuhjecUmatter^ vaiue of. 

Where the subject-matter of a suit is solely 
the nature of a tenancy, the value of which was 
Rt. 2,000, the fact that the tenancy affected 
property worth over Rs. 10,000 would not give 
a right of appeal to the Privy Council. 

Application, under sections 109 and no of 
the Civil Procedure Coue,for lea ve to appeal 
to the Privy Council, against the judgment 
of the High Court in Civil Appeal No. 924 
of 1918, dated the 17th March 1922. 

Mr, Sardha Rain, for the Petitioners. 

Bakhshi Tek Chand, for the Respondent, 

ORDER* — This is an application for 
the grant of a certificate tor leave to appeal 
to His Majesty in Council against a Judg- 
ment and decree of this Court passed on the 
17th March 1922.* 

The suit was for the ejectment of the 
present^applicants from the site, on which 
certain buildings Stood, valued at Rs. 300, 

j •St* 7« in^t if 7— 


tiga/ 

and for the recovery of Rs. 1,70a, being th^ 
rent uue for 17 months at Rs. 100 per 
mensem. Tne defence set up was that the 
present applicants were permanent tenants' 
of the site. The decision of this Court 
now sought to be appealed against was 
that the applicants were tenants-at-wdll, 
an j, thereiore, liable to eviction. The value 
of the builaings haa been estimated in the 
course of the trial to be Rs. 23,479-5-0. As 
the plaintifi expressed his willingness to pay 
for the buildings if the present applicants 
did not wish to remove them, the ax^plicants 
were given a period of three mouths within 
w]iich to decide whether they would remove 
the buildings or accept the sum of 
Rs. 23,400 as their value. The suit through 
out has been valued, for purposes of juris- 
diction ana Court-fees, at Rs. 2,00.. Mr. 
Saraha Ram on behalf of the applicants 
contended that, inasmuch as the buildings 
standing on the site had been found to be 
of the value of over Rs. 10,000, his clients 
were entitled to the certificate asked for. 
He cited Harm Singh v. Khcm Singh (i), 
Giiulam Rasul Khan v. Secretary of State 

(2) , Surendra Nath Roy v. Dimrka Nath 

(3) , Maung Bya v. Maung Kyi Nyo ^4), 
Srinath Pal v. Girindra Chandra Pal i^) 
and Sibt Husain v. Munwarulnissa ib), 
and contended that these authorities laid 
down that, for the purpose of an appeal 
to the Privy Council, the value of the sub- 
ject-matter of the suil meant the value of 
the propel ty in aispute. With this conten- 
tion we are in accord. At the same time, 
wle are unable to see that the subject-matter 
of the suit in tue present instance was otTer 
than that involved in tne decision of the 
question whether the applicants were per- 
manent tenants of the site, or mere tenants- 
at-will. Nor are we able to see that the 
decree of this Court involved directly or 
indirectly any claim or question to or 
respecting property of the value of 


(1) 60 p. R. 19J5; 150 p. E. R. 1905; Sip. 
\ R. 1905. 


W 

U) 65 Ind. Cas. 239; 2 E. 297; 26 P. E. R. 1 122; 
(1922) A. I. R. (E. .31 

(3) 35 tad. Cas. 605; 24 C. E. J. 35o; 44 

C. ii9i2i C. W. N. 530. 

(4) b6 lud. C 8. 6j6; ii B. R. 152. 

6 Ind. Cas. 594 i - • W. N. 651. ' 

(Q 16 lull Cast 431. 
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Rs. 10,000 or upwards. The plaintiff In 
this case laid no claim whatever to the 
buildings on the site. Indeed, his prayer 
was that the sail buildings should be re- 
movei. The matter in dispute between 
the parlies was solely the nature of the 
tenancy of the site. In Appala Raja v. 
Rangappa Natcker (y) it was held that 
paragraph {2) of section iio, Civil Procedure 
Code, was intended to extend tlie privilege 
given by the hrst paragraph only to cases 
where a claim regarding rights of Rs. 10,000 
or upwards in value were involved indirectly 
though not directly. The second para- 
graph meant that the suit must, to satisfy 
its conditions, involve rights and claims 
to property which rights and claims were 
worth Rs. 10,000 or upwarrls, not that 
the rights affected properties whose value 
was Rs. 10,000 or more. Similarly, in 
Manilal Jugaldar v, Banubai Framji (8) 
it was held by the Bombay High Court 
that where the subject-matter of a suit was 
an easement the value of which was less 
than Rs. 10,000, there was no right of apj^eal 
to the Privy Council, although the easement 
affected property worth over Rs. 10,000. 
Skit seems to us, therefore, that in the 
present case the value of the buildings 
cannot be considered inasmuch as the decree 
sought to be appealed against did not in- 
volve any claim relating to the buildings. 
We, therefore, dismiss this application with 
costs. 

w. c. A. Application dismissed. 

(7) 40 lad. Cas. 680; (1917) M. W. N. 4141 

6 h. W. 1213^ M. L. J. 481 . 

(8) 63 lad. Cas. 588i 33 Boai. b. R. 374. 


ALLAHABAD HIGH COtJRT: 

Second Civip Appear ho. lox of 1921, 
July 6, 1922. 

Present : — Justice Su^aiman. 

Syed ABDUL RAUF — ^Defendant — 
Appellant 
versus 

RAJU MUHAMMAD SHAH and another 
—Plaintiffs— Respondents. 
Landlord and tena t — Occupancy tenancy — 
Trees stmiing on tenancy-^Tenant, rights of. 

occupaacy teaant aciuires ao traasferable 
i^bts ia trees staa liag oa the occupaacy teaaacy, 
evea though t e tree^ were olaated by himself 
with the coaseat of th« landlord. 
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Daya Kishen v. Mohtmmad Wasdr Ahmad, 30 
lad. Cas. 565- 13 A. L- J. 833. relied oa 

Muhammad Ismail Khan v. Mithu Lai, 17 Ind, 
Cas. <556; II A. J. 649, Habtbullah v. Kalyan 
D ist 25 lad. Cas. 169; 12 A. L- J 1080 aad Muham* 
mad Yasin v. Ilahi Bakhsh, I6 lad. Cas. 455; 34 
A. 545: 10 A. L. J 73, distiaguished. 

Second appeal against a decree of the 
Additional Sub- Judge, Azamgarh, dated the 
27th March 1920. 

Mr. U. S. Bajpai, for the Appellant. 

Mr. P. L. Banerjt, for the Respondents. 

JUDGMENT. — ^This is a defendant's ap** 
peal arising out of a suit brought by a 
zemindar for recovery of possession of 
four mango trees which had been purchased 
by the defendant in execution of a mort- 
gage-decree against the widow of Dubri 
Koeri, ^ tenant. The plaintiff's case wAs 
that his tenant had no transferable right 
in this grove-land. The main plea on belialf 
of the defendant was that his mortgagor 
had the rights of a grove-holder in this 
plot and that the trees were saleable. Both 
the Courts below have decreed the suit. 

It appears that at the time of the Settle- 
ment in 1869, ^he ancestor of Dabri Koeri 
was recorded as an occupancy tenant of 
plot No. 293 which was shown as a cultur- 
able area. A portion of this j^lot seems 
to have been reserved for cultivation 
but on another portion some mango trees 
were planted. About the year 1899 f^his 
plot was divided into sub-divisions, namely, 
plot No. 293-1 and 293-2 and at the recent 
Settlement 293-1 was recorded as occupancy 
holding and 293-2 was described as a grove. 
Subsequently, this Sub-Division 293-2 came 
to be recorded as Parti Qadifn (old waste 
land). At the time of the Settlement there 
were only four mango trees on this plot. 
It is really a misnomer to call plot No. 140 
a grove. On the findings recorded by tins 
lower Appellate Court, these trees were 
planted presumably with the consent of 
the zemindar on the occupancy holding 
by the tenant. The tenant can, thereforei 
acquire no transferable right in the trees 
standing on the occupancy tenancy. This 
view is supported by the case of Daya 
Kishen v. Mohammad Wazir Ahmad (i). 
The learned Vakil for the appellant relies 
on a string of cases reported as Muhmmai 
Ismail Khan v. Mithu Lai (2), Hahihulldh 

(1) 30 Ind. Cas. 565; 13 A. L. J; 833. 

(2) 17 In i. Cas. 636; il A. L. J. 649. 
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V. Kalyan Das {3) and Muhammad Y<^sin 
V. //aAi Bakhsh (4), but in all those cases 
land had been expressly granted by a ze- 
fnindar to a tenant for the purpose of plant- 
ing a grove. In those cases trees had not 
been planted on an occupancy land. 
They are, therefore, clearly di.stinguishable 
from the present case, which is real .y govern- 
ed by the case first mentioned. The lower 
Appel'ate Court has found that the plaint- 
iff zemindar himself has been in actual 
possession of these trees and also of the 
culturable area of the land for some time 
past. The mortgagee took the mortgage 
with his eyes open and he has himself to 
thank for the consequences. The result 
is, that this appeal fails and is hereby 
dismissed with costs. 

w. c. A. Appeal dismissed. 

(3) 25 Ind. Cas. 169; 12 A. J. 1080. 

(4) 16 Ind. Cas. 4551 34 A. 545; 10 A. h. J. 
73 - 


LAHOEE HIGH COURT. 

Civile Revision No. 546 of 1922. 
January 31, 1923. 


Diwan Mehar Chand, for the Petitioners. 

Mr. Madan Gopal, for the Responuent. 

JUDGMENT.— The petitioner before nie 
filed a suit for the recovery of Rs. 273 due 
on hahi account. The loth of July 1920 
was fixed for hearing. Tne hearing was 
adjourned to another date, fixing tl-e 20th 
of July 1920, for this purpose. Tne plaint- 
iff was direded to pay fresh process-fee. 
On tlie date fixea the defendant dii not 
appear and i1 was discovered that his non- 
appearance v\as due to the non-payment 
of the process-fee on the part of the plaint- 
iff. Tne suit was accoudugly dismissed 
un ler O. IX, r. 2, Civil Procedure Code 
by hala Sawan Mai, Munsif, Hafizabai, 
District Giijranwala. On the loth of Au- 
gust 1920, an application for the restora- 
tion of the .suit was disallowet. On the 
27th October 1920, an application for 
review of the order of the loth of August 
1920 was presented to Sawan Mai. 
Tne ground for review stated in tlie peti- 
tion was that the process-fee had been pc in 
by him to the Munshi of the Pleader and 
that it was not due to his fault taat the 
defendant had not been served. I^ala 
Sawan Mai made no order on the applica- 
tion ^ He did not even issue notice to the 
opposite party. He was succeeded on his 
transfer by Tala Hans Raj who on tie 
7th February 1921 made the following 
order: 


Present .--—Mr. Justice Abdul Raoof. 
The Firm GOPAL MAL-GANDA MAL of 
FIND I BHATriAN, through GANDA 
MAL— 'Plaintiffs-— Petitioners 

versus 

HARA CHAND— Defendant- 
Respondent. 

Civil Procedure Code {Act V of 1908), O. 
XLVII, r. 4 — Review, order granting, with-- 
out notice to opposite party — Prejudice — Oppor^ 
(unity given to object — Legality of order. 

An order granting an application for review 
of an order dismissing a suit in default is not 
illegal merely because notice of the application 
was not given to the opposite party, if that party 
had been given every opportunity to raise any 
bjection that he could raise, and was, therefore, 
in no way prejudiced by non-issue of notice to 
him. 

Taj Muhammxd v. Kanshi Mai, 19 Ind. Cas 
864J 237 P* L. R. 19131 135 P- W. R. 1913, relied 
on. 

Revision against a decree of the vSenior 
Subordinate Juage, Gujranwal?., dated the 
»2nd February 1922. 


Following Janaki Nath v. Prahhashn 
Dasi fi), I hold that tinier the circum- 
stances of the case I can review the orc^er 
of my preaecessor rejecting the applica- 
tion for restoration without notice being 
given to the opposite party by my preue- 
essor under O. XLVII, r. 2. I, tiierefore, 
order tlie applicant to adduce ev uence 
in support of iiis allegation in the rev.ew 
application. ** 


On the 2 1st of February 1921, two 
witnesses we e examined on behalf of the 
pe itioner namely, S.iam Das cm Brij 
L 3 l- Tae Utter witness is tee Pleader's 
agent. He admitted that Die plaintiff 
hau hanied over the process-fpe to him 
anu that it was due to nis ne;U:»ence tuat 
the process-fee was not pai into tje office. 
Suam Dus, the other witness, appears in 
no way to be connected witn tae parties 


(I) 30 Ind. Cas. 898; 43 C. 178; 19 C. W, N, 

1077122 C. L. J. 
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but he haa been present on the occasion 
when the process-fee was ]ian..ed over by 
the plaintifi to the Pleauer's agent. Upon 
this Laid Hans Raj was satisfied that a 
good case had been made out for a review. 
Accordingly, in the inter sts of justice, he 
granted the review by auoraer, dated the 
2nd of March 1921. The case was restored 
to its original number wlien notice was sent 
to the defendant to appear. The defendant 
fiW pleas in defence of the suit anci he 
raised the question of the illegality of the 
order granting review, the main ground 
for the objection being that the order had 
been passed behind liisback and that the 
Court had acted illegally in making the oraer 
without issuing notice lequired by O. 
XLVII, r 4, Civil Procedure Code. The 
Munsii ovei ruled the objection, pioceeded 
1 o decide the case on the merits and grant- 
ed a deciee in favour of the plaintiff. 

Against the decree an ai)peal was pre- 
ferred by the defendant to the lower Appel- 
late Court, In the memorandum of appeal 
the objection as to the illegality of the order 
of review was again raised. The learned 
Judge of the Court below has given effect 
to that objection and has set aside the 
decree passed by the Trial Court upon this 
ground alone. 

The plaintiff -petitioner has come up to 
tins Court in revision and Mr. Mehai Cband 
on his behalf lias contended that no notice 
was necessary in this case because Ihe order 
dismissing the suit had been made in the 
absence of the defendant. He has relied 
in support of his contention on a Calcutta 
ruling in the case of Janaki Nath v. Pra- 
bhastm Dasi (i). It is not necessary for 
me to express any opinion as to the view 
expressea by the learned Judges of the 
Calcutta High Court in that case, for the 
case may be decided upon another ground 
on which the case of Taj Muhammad v. 
Kanshi Mai (2) was decided. 

Now, in this case, the a ef end ant did^not 
appeal against the order granting review, 
but he was allowed to raise the question 
in the trial of the suit for the very reason 
that he had had no opportunity of rais- 
ing the question. The learned Judges who 
decided the case reported as Taj Muham- 
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mad v. Kanshi Mai (2) made the foUpwfng 
observation : — 

“ Lair Sangam Lai, for respondent, urges 
that tl e application for review should 
liHve been accepted without notice to 
client under O. XLVII, 1.4, Civil ProcedWe 
Code. Tills appears to be correct, and I 
have, therefore, to consider the O^der^ 
nth May 1910, as one merely admitting 
the application lor review subject to any 
objections that might be urged."' 

Tue defendant was given every oppor- 
tunity to raise any objection that he could 
raise. He is in no way, therefore, pre- 
judice 1 by reason of the fact that no notice 
was issued to him. The learned Judge of 
the f onrt below ought to have taken into 
consideration this circumstance and ought 
not to have set aside the decree passed 
the'i'rial Court merely on the gxpund .chfit 
no notice had been issued to tl e defend^Mttt 
before granting review of the judgment. 

I accordingly accept this petition f^C^r 
revision, set asi e tl e order 01 the Ipwp*^ 
Appellate Court and remand the case under 
O. XLI, r. 23, Civil Procedure Code, wi|ii 
the. iireclion that the appeal be reinstated 
on iis original number in tpe Jegistier of 
penning apxieals and be ciisp^osea of aQcprd- 
ing to lawn Costs will abide the resqU. 

w. c. A. PeHHon 


ALLAHABAD HIBH OODET. 

Letters Patent Appeai, No. hi of 1921, 
June 23, 1922. 

Present Giimwood Mears, Kt., 

Chief Justice, and Mr. Justice P^gc54:t. 
Musammat DHOLA KUAR — Pjcaintiff^ 
appellant 
versus 

MATHURA SInGH— Defendant — 
Respondent. 

Custom — Pfoof required^Second 
of Court. 

A cnstipni is a matter which haa Po be.pfo>^ed 
with moie thoroukhiiess «i>4 greater: pre^sioii 
than a caae whiti meiely apets the patties, 

Axe -on the xeeord tmd does iK>t 
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partis who themselves are not present in Court, 
but are nevertheless interested by virtue of be- 
longing to the same community. 

In second appeal the Court should consider, 
whether the evidence that is brought forward 
to prove a custom is not only legally admissible, 
but where the sum total of that evidence regarded 
from the point of quantum is of sufficient weight 
to Justify the Court coming to the conclusion that 
the cjstom has been proved. 

I^etters Patent Appeal against the judg- 
ment of Mr. Justice Walsh, dated the 
5th July 1921 . 

Mr. P. L. Banerji, for the Appellant. 

JUDGMENT. — We are of opinion, that 
this a|)peal should bejallowed The point 
that was taken in the case was tliat, in the 
particular community in question to which 
the parties belong, the daughter of a Hindu 
did not inherit any part of the family prop- 
erty, There was a Record of Rights put 
forward in defence, wliich contained the 
following sen: enc : '*Musilman haq dukh- 
iari dete ham : Hindu nahm dete, (The 
Muha nmadans give to the r daughters the 
rights due to them, but Hndus do not)," 
Mr. Uma Shankar Bajpai has said very 
fairly that that document is his sheet 
anchor. Besides that document, four wit- 
nesses went into the witneSvS-box and de* 
posed to what they said was a recognised 
custom, to the effect that a Hindu daughter 
had no right of inheritance. That custom, 
if itex'sts, is, of course, in contravention 
of the prevailing rule of H^ndu I<aw. A 
custom is, in our opinion, a matter w uch 
has to be proved with more thoroughness 
and with greater precision than a case 
wh'ch merely affects the parties who are 
on the record and does not adversely affect 
parties who themselves are not present 
in Court, but are nevertheless interested 
by virtue of belonging to the same communi- 
iy. There is no doubt whatever that the 
view which has been taken by this Court 
is that, in second appeal, the Court may, 
and indeed should, consider whether the 
evidence, that is brought forward to prove 
a custom is not only legally admissible 
evidence, but whether the sum total of that 
evidence, regarded from the point o^uantum, 
is of sufficient weight to justify the Court 
Coming to a conclusion that the custom 
has been proved. Now, there is no doubt 
whatever that if the custom, as set out in 
the Record of Righ^ does prevail amongst 
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this community, there could have been a 
very much better quality of evidence and 
a very much greater body of evidence 
forthcoming and it behoves every person 
who is alleging a custom, and who is seeking 
for the first time a judicial decision on that 
alleged custom, to leave no stone unturned 
to prove the fact of that custom most 
definitely, most clearly, and most fully. 
TIrat has not been done in this case There 
has been, as we have said, the Wahh-ul- 
arz and there lias also been the evidence 
of four witnesses ; and though every thing 
that those four witnesses said was admissi- 
ble ic evidence we have come to the con* 
elusion that, though admissible, it was not 
of that weight tJiat is necessary in order to 
prove a custom which will disturb and up- 
set the ordinary presumption of Hindu 
Law, We do not say that a custom of 
this kind does not exist amongst th’s com- 
munity : what we are saying is, that in 
th\s particular case there has xiot been 
such clear, full and cogent evidence as to 
make it proper for us to dismiss this appeal. 
We, therefore, are of opinion that, notwith- 
standing that the Subordinate Judge came 
to the conclusion that the alleged custom 
had been proved and that a Judge of this 
Court of long experience as a Practitioner 
of the Bar thought that he ought to affirm 
the decision of the Subordinate Judge, 
we feel that it is important from a public 
point of view that it should i)e generally 
recognised that these cases of custom 
have to be proved with care and thorough- 
ness. P or these reasons we allow the appeal, 
set aside the decree of the Judge or this 
Court and of the lower Appellate Court, 
and restore that of the Court or first instance 
with costs throughout, 
w. c. A. Appeal aUowei, 
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LAHORE HIGH COURT. 

Second Civ'il A^-pkad No. 895 of 1922. 

December ii, 1922. 

Present: —Mr. Justice Broadway. 

Musammat RAKHl — D efendant— 
Appeeeant 
versus 

BAZA-- Peaintiff— Respondent. 

Custom — Will — Awans of Kot Saraug, Tahsil 
Tallagang, District Attack. 

A sonless Awan of Kot Sarang in' the Tala- 
gang Tahsil of the Attock District has no power 
to dispose of his ancestral property by Will. 

(Case-law examined and discussed.) 

The power to gift inter vivos does not necessarily 
include a power of testation, [p. 660, col. 2.J 

Secona appeal from a uecree ol tue 
District Jimeje, Attock, at Campbellpur, 
dated the 22ni Febriinry 1922. 

Mr. Badruddtn Kureshi, for Dr. Nand Lai, 
for the Appellant. 

JUDGMENT. — Baza, son of Ganian, an 
Awa'i of Kot Sarang, n tne Talagang TaUs.l 
of the Attock District, saej Musammat 
Rakai, wifeof Azim, for possession ot certain 
bnis, on tne r negation taat lie, as tue 
nearest collateral of Zaman. the fattier of 
M>isammat Rtkai, A^as entitle! to tue same. 
^It was aveire i that tne Ian i was ancestral 
anl that on Zaman's deata witaoiit male 
issue, his collaterals anl not his daughter 
succeeded . 

Tue defence was, that Z^man had left 
a Will devising the pioperty to us daugh- 
ter as khana damxd and tiiat tne Will was 
valid. Tne ancestral nature of the property 
was also contested. Tae Trial Co .rt founj 
that the property was ancestral but tnat 
the detendant had proved the execution 
as well as the validity of the Will propound- 
ed by her.^ The plrintilis' suit was accord- 
ingly dismissed anl he preferred an appeal 
to the District Court. 

The learned District Judge agreed with 
the Trial Court in hoLing that tlie property 
was ancestral anl that tne Will propoan t- 
ed was genuine and had been duly execute l 
by Zaman. He, however, i.eld tuat Zaman 
“bad not hee po’wers of testation’* 
and, accepting the appeal, decreed tte 
plaintiff’s suit. Musammat Rakhi i as come 
up to this Court in second appeal having 
obtained a certificate uuaer section 41 
(3) of the Punjab Courts Act. Tre custom, 
the valid ty of which is now in 
question, is stated in the certificate to 
)>e as follows Whether a sonless Awan 
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of Kot f Sarong, Tahsil Talagang, has 
a free power to dispose of Us ancestral 
property by Will. Tnere is practically 
no evi^.ence on tne record to support the 
contention pul forward by Musammat 
Rakjii. She only produced three witnesses, 
none of whom gives any instances, while 
one of them, Sa^Uu, states tlut no male 
in this tribe hau diea sonless. 

Mr. Kureshi, who appeared for the 
appellant, was constrained to admit that 
tne evidence on tue record was insufficient, 
but he contendea that as Awans in this 
part of tne Punjab hau large powers of 
alienation and gift they should be assumed 
to nave the power to aevise their ancestral 
property by Will and in support be cited 
certain authorities which 1 proceed to 
consider. 

Bano V. Fateh Khan (j). Here it 
was held that un .er Punjab Customary 
Law the distinction between the power 

gift inter mvos and the powers of testa- 
tion was a matter of aegree and form only, 
and Wuen tue power of gift is shown to 
exist an initial presumption arises that 
there is a co-exteusive power of testation. 
It will be seen tuat Clark, C. J., dissented 
from tuis proposition, and the danger of 
extending custom by logical processes, sucli 
as analogy, was pointed out In Bhamhul 
Devi V. Naratn Singh (2). 

In Amir A U v. Baggo (3) a custom was 
found proved by which a sonless proprietor 
coil! make a bequest ot ancestral property 
in lavojr of his daughter. Tuis was a 
case relating to Awans of the Rawalpindi 
Talisil an I vvas considered in Yakub Khan 

V. Fateh Khan (4), (which dealt with Awans 
of ti e Attock Taasd), an:l found to be of 
no assistance in cases arising in other parts 
of tJie Pr vince. 

In Al Muhammad v. DuUa (=;) the 
custom now set up was found to exisi 
amond Awaus ot the Siabpur District. 
It is, iiowever, well-known that Awans 
in tuat District have very wiuC powers 
of alienation. 

(1) 48 P. R. 1903; III P. L. R. 1903 (P. B 

(2) 29 Ind. Ca». 572; 39 P. R. 1915; 103 .). 

W. R. 1915; « P. L. R. 1916.. P. 

(3) 15 P. R. 1907; 4 P, L. R. 1908; 35 P. W4 
R. I 907 « 

(4) 20 Ind. Cas. 14; 5 P. R. ;9i4i 253 P. E* 
R. 1913; 161 P. W. R. 1913. 

(5) 26 P. R. 1901; 65 P. E. R, 190x1 
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In Nufa V, Tora ( 6 ) it was foun l l^iat by- 
custom a childless male i)ropTietor codla 
make a gift accompanied by ])osscssion 
in favour of his wife's sister’s son. This 
was a case of Awaii- of the Talagang Tahsil 
and, having regard to the decision of the 
majority in Bam v. Fateh Khan fi), wouh) 
give rise loan initial presumption in favour 
of the appellant. 

Nur Ahmad v. Ghulam Husain i'j) was 
a case among A wans of the Rawalpindi 
Tahsil, and related to the powers of ‘ sonless 
prc^rietor to alienate his ancestral prop- 
erty . 

In Kkudayar v. Fatteh (S) it was fotind 
that, among Awans of tiieTalagang Tahsil, 
a sonless male proprietor couh. mrike a 
gift oi his ancestral property in lavour 
of his daughter's son fo^ services rendered. 
Having regarcl to Bano v. Fateh Khan (1) 
his, too, is in point. 

In Nur Khan v. Sarfraz (9), a noth er cuvSe 
of Awans from the Talagang Tahsil, an 
aUenation of ancestral property by a sonless 
male proprietor in favour of a near collateral 
was found valid by custom. 

Khuda Bakhsh v. Waham AH fio) relates 
to Awrins of Tahgai^ Tahsil and lays ' own 
ttiat a male proprietor can alienate his 
aacestral property in the presence oi a son. 

In Sher Muhammad v. AH Muhammad 
(ii) Kensington, J., was obviously not quite 
convinced as to the custom applicable to 
the case, but it may be treated as autl.ority 
for the proposition that Awans of the Tala- 
gang Tahsil have vide povers of alienation. 

It seemg to me that authorities relating 
to other parts of the Province can afford 
little assistance in the present case. 

Assuming , on the authority of Bano v. 
Fizieh Khan fi), read with Nur a v. Tora 
( 6 ) and Khudayar v. Faiieh ( 8 ), that an 
initial presumption arises in favour of the 
appellant, that presumption is rebutted 
by the Riwaj-'i-am of this Tahsil where the 

(6) 46 P. R. 1900; P. b. R. 1900 p. 404. 

(7) 30 Ind. Cas. 90; 56 P. R. 1915; 135 P. W. 
R. 1915; 5r P- b. R. 1916. 

(«) S F. R. 64 P. L. R. 1906; 27 P. W. 
R. 1906. 

(9) 16 Ijid. Caff, zi; 100 P. R. 191a; 249 P. 

b. R. igiz; ^36 P. W. R. 1912. 

(10) 10 Ind. Caa. 36; 88 P, R. igji; 144 p. i,. 

R X9IZ;.zi6 P. W. R. 1911. 

(11) 25 Ind. Caa. 715? 60 P# Wi R. I9i4{ 131 
P. Xf« R; 10141 
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^ight to make a Wi’1 is clearly ed 

so far as ancestral pro} eily is coiu c uo 
Seeau'^wer to Q cs ion 8 at pageydoi Tal- 
bot's Tiibal Custom in tj.e Jbclum Id^tiict. 
A custom to be valid rtiust be ancient, 
an I at page 7 Mr. Talbot points out that 
Wills were almost unknown arid, us lar as 
known, weie almost entirely a recent 
development. 

Nor do I think that the power to gift 
inter vivos would necessarih induce a 
power of testation. By a gift the sonless 
proprietor prives himself of 1] e si hject- 
matter of the gift, while by a Icstamenlary 
disposition he is depriving 1 is ie\ef sioners. 
As a result, I hold that the appellant 1 as 
failed to prove a custom by which her latl.er 
could validly cevi.se his ancestral piorerty 
to l.er in the presence of the phintih-re- 
spoudent, an 1 I accorc.ingly dismiss ti is 
apx->eal. The res] ondent c.id not ])ut in 
any appearance ana I make no otetr nS 
to COStSf 

w. c. A. Appeal di missed. 


NAaPUR JUDICIAL COMMISSIONER’S 
COURT. 

MlSCEhLANBOUS AFPEAh NO. 26 OI 3 921. 

Seideniler 6, 3922. 

Present : — Mr. Plic]talx^ A. J. C., am Mr. 

Kotwal, A. J. C. 

CHANNULrAK and another —Applicants 
—appellants 
versus 

PUNA AND OTHERS— Non-Applicants— 
Re SI ONDENT s. 

Win— Execution^ Delay of twenty years m 
applying for Prolate — Delay unexplained, efjcciof — 
Evidence Act (i of 187 ), s 90, appheaUhty of. 

An application was made for Pu bate of a Will 
some twenty years after the “Will was alleged to 
have been executed, and the witr esses who jur* 
ported to have attc&tcd the executkn of the Will 
were dead ; no explanation was forllicrmjng m 
to the delay in 1 tinging the Vill into Court for 
purposes of Probate, nor any evidence as to the 
cuatocy pf tl e Wdll before it was produced in C< uit, 
and the psly evidence of exeeulit n offered v as, 
that of person.s who profess* d to identify the 
Mgfiftttuwi on the WlUt 
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Hold, that the execution of the Will had not been 

satisfnctorUy proved, and that the p ovisions 
of section 90 of the Bvidence Act could not be 
applied to the case. 

AIist:el!:u3eo;\s appeal against tlie decision 
of tiie Distiici Judge, JubbidiJote, c-atea 
i6ti; June 1921. 

Mr. J. C. GhorM, for the Appellants. 

Mr. G, C Ilaivnlne, fo’' h.e Res] on ents. 

T G D f M E 'n C 0 nil. lal a.n Motila! , 
fat e" o.n son ^ ? esniio t e iseb es 

as - S'! k n'h m' h e i ol of S li (rauri 
s uinke ji Pelii ai.aii ol Kaniania PLatak, 
Jubbiil])ore, aj^plici'. for the grant of Probate 
or Letters of Ac, ministration to the estate 
of one Baclicha Halwai who is said to have 
died on the ist August 1899.^ Bacheba 
is alleged to 1 ave executed the \\411 (Exhibit 
i-A-i) on Aghan Badi ii, Sambat 1945 
correspon. Jng to the nth November, 
1887. TiiC Will dedicates three houses 
in favour of the temple of Gaurishankerji 
subject to tJie couiiition that the testator’s 
wife is to enjoy the rent during her life- 
time. Alter I'.er death t]ie testator's five 
daiigliteis are to get tlie rent of one room 
duiing tuci’ lives. After giving some direc- 
tions, which needi not be particiilarisea, 
the Will recites that the possession of the 
property and worslip of the idol should 
always remain wit'u te.\tator's (fami- 

ly) and khandan (iioiise). Tue applicants 
allege that t!:ey are memhers of Bad .chi 's 
fondly uni sole Sarbarakars of the temjde 
an : executors by iniplication and are en- 
titled to Probate. In any case, they say 
they luive a right to get Letters of Aa minis- 
tration. Ti'ey allege that tlie non-applicant 
Piuia, the claugi^ter of the deceased, is 
in j)ossession of the property and is wasting 
it. Biiiia, anotjier daughter, adnuts the 
aprlicants’ claim, Male .ul, a son of 
BaChCi a's brotr.er Na' ele, is said to be 
colluding with Puna. Tiie property which 
is likely to come into the petitioner’s hands 
is described in the application as tw'o houses 
am two bagichas. Xhe application was 
contested by Musammat Puna. One of her 
pleas was that the Will was not genuine. 
Tiie apidieiiion has been ' ismissej on the 
groiin . t] ut the execution of ti e Mill by 
Bf dicha 1 as not been satisfactorily proved. 

The bo.iv of t] e M ill purports to be 
written by Mithnlal Tiwari. The attesting 
witnesses^ are Nathu Halwai, Mohanlal Br? h- 
min and Darbatilal.; All these persons 
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are now dead. Fakirchand (A. W. No. t), 
tJie son of Moluanbl, is examined to prove 
his lati er 's signature as an attesting witness. 
He states that he has no papers with his 
father’s signature on them. He identifies 
the signatures on Exldbits 1-A-2, 1-A-3 and 
1-A-4 as ids father’s. Tiielasttwo Exhibits 
are bon sir favour of A. W. No. 2. A. "W. 

N 2 i.s ;in illiterate person. He says, that 
t ey we' e.^ct il e, by Moi.anhh A. W No. 3, 
a iih-selle: , iced 27 years, professes to 
identify tie uanjwiiting of MitJuilaL the 
scribe of the Will. A. W. No. 8 professes to 
identify DarbarilaPs signature on the Wills 
A. W. No. 5 is the son-in-law of Bachcha. 
He deposes that Bachcha executed a Will of 
houses and other property 30 or 35 years 
ago in his presence in Jubbulpore at hi« 
house and gave his houses to the temple 
on the Gaori Ghat Road- He idenlifies 
Baclicla’s sing nature on the Will. He 
a f mils he is not fully literate and cannot 
read Bachcha's signature letter by letter. 
The evidence of this witness is the only 
direct evid ence as to the execution of the 
Will by Bachcha. The lower Court has 
aiscounted it on account of the witness’s 
admission that he visited Bachcha in Jub- 
bulpore eight or ten years before his death 
en.i till his death nia not meet him again. 
We see no reason to differ from the lower 
Court’s opinion about ti e weight of this 
witness’s evidence. A. W. No. 6 is the son 
of BaciicJia's daughter. He professes to 
i .enlify Bachcha ’s signature on the Wills 
He is the grani father (apparently maternal) 
of the applicant Motilal. He says that 
Bacb.cha liseo to write letters to his lather. 
A. W. No. 7 slates that Bachcha was a bit 
of a physician an wrote prescriptions for 
him. He identifies Bachcha 's singnattire 
on the Will, but produces no prescription 
or other writing of Bachcha. 

The Will purports to be executed in 1887. 
It was brought to light for the first time 
in 1907 when it was produced in a Court 
of Law. In 19T0 an application for Probate 
in respect of it was made by Chokhelal, 
a brother of the applicant Channulal, but the 
application was ultimately withdrawn. At 
that time the attesting wMness Mohanlal 
ah ne is said to have been abve. Yet 
no further attempt w'as maae to bring the 
Will into CoiLTt till some ten years later 
wl^en even that witness was dead. The 
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lower Court is of opinion tliat tl e appli- 
cation Wf s c elaye.L <. elilerately with a view 
to take advanlaye of the provision of sec- 
tion po oi the Evidence Act. We see no 
reason to hold that this opinion is not 
justified. There is no reasonable explap* 
tion about the oelay after 1910 in making 
the applicatiou for Probate. Ti ere is no 
evidence as to ti,e cuslo .y of the WiUfcefore 
1907. We fully agree with the low-er 
Court in refusing to apply the piovisions 
of section 90 in'tlis case We also a 1 ee 
with the lower Court in 1 oh irg t] at the 
evidence as to the liandwibing uf ti e scribe 
and the attesting witness is not convinc- 
ing ana falls short of the stan. ar(, which 
should be required in the circumstances of 
the present case. Even if tl.e handwiiting 
of the scribe and attesting witnesses is prov- 
ed, the execution of the Will by Bachcha 
is not proved thereby. The evidence of 
A. W. ^o. 5 is not worthanyti ing. T. at of 
A. Ws. Nos. fi and 7 wlio profess to i-^entify 
Bachcha 's signature on tl.e Will is not 
convincing. We note one point, it is that, 
wheretis at the date of the Will, accor, ing 
to the witnesses for both parties, ivuie 
N. A. W. No. i.N. A. W. No. 2 
A. Ws. No. 4 and A. W. No. 6), 
Bachcha had only four daughters living, 
the Will refers to five daughters. W^'e 
have been offered no reasonable explanation 
of this discrepancy. There is reason to 
believe that Bachcha desired to make 
a bequest in favour of the temple but tl is 
fact does not help us to conduc e that this 
particular Will was execute,, by Bad da. 
On the whole we agree with tl e low ei Couit 
in holcJng that the execution of tie Will 
by Bachcha has not been satisfactotily 
proved. The appeal is, tlierefore, dismiss- 
ed with costs. Pleader's fee Rs. 5. 

Wj c. A. Appeal dismissed. 
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LAHORE HIGH COURT. 

CTvrL Rjevisiox’ Petition No. 322 op 1922. 
July 15, 1922. 

Present. — Mr. Justice Brasher. 
ABDUL HAFIZ— Defendant- 
Petitioner 
versus 

MusammafRASUlDA KHATUN— Plaint- 
iff AND rt -MOTHER — DEFENDANTS— 
Responi KNTS. 

Punjab Courts Act (VI of 19^8), s. 44— 
" Case " meaning of. 

The word case " in section 44 of the Punjab 
Courts Act does not necessarily mean the whole 
Case, but it at least means a particular branch of m 
case for which an independent remedy or difEerent 
procedure is provided by the Civil Procedure Code. 
Consequently, where, after framing a preliminary 
issue, the Court oecides that a suit can be brought 
in the form in which it was presented, that does 
not amount to the decision of a case within the 
meaning of the section. 

Petition, unde: section 44 of Punjab 
Act VI of 1918, for revision of ar oiuer 
of the Senioi Sub-Juc.ge, Delhi, cated 
the 31st Maich 1922. 

Mr. Moii Sagar, for the Petitioner. 
Kunwar Dalip Singh, for the Respond- 
enis. 

JUEGMEKT.-TIie lover Coirtlasc'e- 
ciueci after fran.irg a prelin.inary issue, 
that the suit can 1 e ti ought in its present 
form, i.e., as a suit foi auministialion ana 
rendition of accounts. A preliminary ob- 
jection is raised tlat tl e orc.er is not one 
which is opentorevision, anc I am ol ojinion 
that this objection must be upheld. It 
cannot be said tl.at any case lias been de» 
ciue(. which woi I give 11 is Court power 
to call tor tl e tetoic. 1 m er section 44 of 
the Punjab Com Is Act. Tl e word case/’ 
as was helu in Pandit Ram Kant v. Pandit 
Rajdeo {1), does not necessar ly mean the 
whole case, but it must at least mean a 
particular branch of a case for which an 
independent remedy or different procedure 
is provided by the Code. 

In Mahtah Rai v. Kaman Lai (2) the same 
meaning was assigned to the word “ case 
end it was there held that an order over- 
ruling an objection as to jurisdiction was, 
even if erroneous, not one calling for inter - 
fe^'ence by way ot re\fision. 

X ese authorities vere followed in Sawan 
Mai V. Kanhuya Lal Gopal Das 13), where 

(1) o P. R. 1897 (F. B.). 

(2) 51 P.^R.gi899. 

(3) 59 Ittd, Cas, 40 fi Wi R? 1921,' / 
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it was held that no revision lay from a 
decision of a Court that It haa jurlsaiction 
to entertain a suit. 

In the present case, the Court has merely 
overrule! an objection by the ciefen anl 
as^ to the frame of the suit. It cannot be 
said that a “case** has been aecided, and, 
even If the aecision be erroneous, I do not 
think that therevisional powers of this Court 
should be exercised. I accordingly dismiss 
the petition with costs. 

w. c. A. Petition dismissed. 


ALLAHABAD HIGH COURT. 
Second Civil appeal No. 200 of 1921. 
July 27, 1922. 

Present : — Mr Ju stice Gok 1 1 Prasad. 

IRSHAD MUHAMMAD KHAN— 
Plaintifp— appellant 
versus 

JWALA PRASAD — Dependant — 
Respondent. 

Agra Tenancy Act {H of 1901), s. 160, suit 
under, by mortgagee in possession, whet er main- 
taincd>le. 

A suit under section 160 of the Agra Tenancy Act 
by a person who is recorded in the Revenue Papers 
a mortgagee is not maintninable, an>' ai App< Uate 
Court 8 not rmpetent 10 xo b hind such an 
entry an to find tl at, although the plaintiff-* 
name is so rec rded, he is < t artuai' i ossession. 

Dmga Parshad y. Haeari Singh, 11 Ind. Cas. 
n6i 33 A. 799» 8 A, L. J. 1025 and Ahma Said 
Khan v. Meisi Ullak Khan, 1 Ind. Cas. 9,5; 
34 A. 2501 9 A. L. J. 15 , relied on. 

Second appeal against a decree of the 
District Judge, Barukhabad, dated the 
1st November 1920 

Mr. Mukhtar Ahmadt for the Appellant. 

Mr. Gulxari Lai, for the Respondent. 

JUDGMENT.— This is a defendant's ap- 
peal arising out of a suit for recovexy of 
arrears of revenue under section 160 oi the 
Tenancy Act. The plaintiff was a usufruc- 
tuary mortgagee of the defendant's share 
under two mortgages of the 14th June 
1913 and the lath December 1913 respec- 
tively. The defendant taade a simple 
mortage of his property in the year 1324 
R&d tU BiMpk aortgagee ^aid^upithsjusu- 


^ructuary mortgage of the plaintiff dated 
the 12th of December 1913. The mort-* 
gage of the 14th of June 1913 was not re- 
deemed. The plaintiff *s name continued 
to be recorded as mortgagee notwithstand- 
ing the fact that one of the mortgages 
had been redeemed. He had to pay the 
Government revenue for the years 1324 
and 1325 Fasti. He now sues for recovery 
of the proportionate amount of the money 
which he had to pay on account of that 
share of the defendant wl ich had already 
been redeemed, the defence was that the 
plaintiff was in possession of the whole 
of the mortgaged property and the suit, 
therefore, did not lie. The first Court 
came to the conclusion that the plaintiff's 
name continued to be recorded as mort- 
gagee and, further, that the plaintiff was in 
possession and dismissed the plaintiff's 
claim. The learned Judge of the Appellate 
Court does adm’t that the plaintin s name 
is still recorded as mortgagee notwithstand- 
ing the fact t at one of Ids mortgages had 
been redeemed and then assumes that the 
plaintiff was not in possession of the property 
redeemed and gives h'im a decree for the 
Goveinment revenue which he had paid 
on account of that share of the defendant 
which had been redeemed. It is contend- 
ed 1 efore me, on the strength of the case 
of Durga Parshad v. Hajari Singh (i), that 
the name of the plaintiff being recorded 
in the revenue papers as mortgagee, the 
learj.ed Ji dge of the lower Appellate Court 
was not competent to go belund this entry 
and to fiiid thc.t, although the name of the 
plaint £f was so recorded he was not actually 
the mortgagee in possession. This argu- 
ment seems to have considerable force. 
Th's v ew of m'ne is suppoited by the case 
of Ahmad Said Khan v. Mast Ullah Khan 
(2), where this Court held that, where a 
person's name was entered as a lessee the 
Revenue Court w'as not competent to go 
behind the entry and to find that he was 
not a lessee. In my opinion, the decree 
of the first Court was right and should 
not have been disturbed. I allow the ap- 
peal, set aside the decree of the lower Ap- 

(i) II Ind, Cas. ii6j 33 A; 799: 82 A. L; J. 
1025. 

(3) 13 Ind.' Cm. 975* 34 ’ As 230: 9 A. I,. J. 
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petlatfe Coutt anti restore that of the Court 
of findt instance with costs in all Courts 
including in this Court fees on the higher 
scale. 

c, A. Appeal allowed. 


HAaPUR JUDICIAL COMMISSIONER 8 
COURT. 

Skconp civil Appeal No. 358 of 1922. 

August 14, 1933, 

Present : — Mr. Baker, A. J. C 
IBRAHIM— Plaintiff-Appellant 
versus 

Musammat SUGRABAI— Defendant 
— Respondent. 

Rtgistralion Act [X V I of 1908), w. 71; 
-2, 77 — Denied of execution-^ Refusal of vegisiraiion 

Remedy^ AppHcation under section 73, not 

filed’-^uit to compel registration, maintainabil- 
ity 0f — Appeal to Registrar, when can he treated 
05 application under s. 73 — Application, other - 
wise maintainable — Section wrongly mentioned— 
Duty of Courb — Dismissal, whether legal —Suit 
umder s.m, scope of. , ^ . 

Iti a suit to compel registration under tlie Re^s- 
tration Act, the Court has simply to determine 
the fa(^ of execution and, if a prima facie case 
of execution is made out and the requirements 
of the law complied with, to order the registra- 
tion of the document, fp. 664, col. 2.] 

Raj Lakhi Ghoset. Dehendra Chundra Mojumdar, 
24 C. 668; 1 C. W. N. 444; 12 Ind. Dec. (n. s.) 
1114 and Balwfd)al Ammal v. Arunachala Chetti, 
18 M. 255; 6 Ind. Dec. (n. s.) 527, relied upon. 

If a Sub- Registrar refuses to register a docu- 
ment on the ground of the denial of execution by 
the executant, the person seeking registration is 
bound, under the Registration Act, to make an 
application to the Registrar under section 73 of 
the Act in order to establish his right to have the 
docujnent registered, [p, 665, col. 1.] 

such an application must be in writing and 
mUst be accompanied by a copy of the reasons 
recorded under section 71 and the statements 
in the application should be verified by the ap- 
plicant in the manner required by law for the 
vetificktlon of plfidnts. [p. 665, col. r.] 

Such an application is necessary prior to a 
suit being brought under section 77 of the Regis- 
tration Aqt, and if this is not complied with the 
suit is liable to be dismissed, [p. 665, col. i.] 
«*»UdU Upadhia v. Imam* Bandi, 24 A. 402; A. 
W. N. (1902) 99, followed. 

«»An ap^al to the Registrar, if it conforms to all 
the requirements of section 73 of the Registration 
Act, mdy be treated as an application under the 
Act and it may suffice to save the suit from 
being dismissed for non-compliance with the 
provMons i(,of section^ 73*Vo^ Registration 

Act; fp. 663. col. a.] 

A Court in the administration of justice 
should not refuse an application, which on tile 


merits it ought to grant and in law can grant, 
simply because the applicant asks the Court to 
exercise its admitted powers under a wrong 
section. Regard should be had to the susbtance 
rather than to the form of tiie proceedings, [p. 
663, cols. ) & 2.] 

Bechun Sahu v. Syed AH Rasul, 16 Ind. Cas. 
614, relied upon. 

The scope of a suit under section 77 of the 
Registration Act depends upon the proved or 
admitted facts and circumstances, and not upon 
the erroneous mention of a section of a Statute 
in an application to the Registrar, [p. 665, col. 2.3 

Appeal from a decree of the District 
Judge, Nimar, dated the 22nd November 
1922, in Civil Appeal No. 180 of 1921. 

Mr. M. Gupta t for the Appellant. 

Dr. H. S. Go nr and Mr. S. B. Gokhale, 
for the Respondent. 

JUDGMENT. — ^The plaintiff brought a 
suit against the deceased defendant under 
section 77 of the Registration Act for a 
decree directiiig the registration of a sale- 
deed. The Trial Court (Tirst Aiunsif, Burhan- 
pur) passed a decree in the plaintiff's 
favour, but on appeal the District Judge, 
N^'mar, reversed the decision on the ground 
that the agreement between the parties 
made registration conditional upon the 
payment of Rs 700. The plaintiff makes 
tins see' on d ai>peal. 

The Courts below do not appear to have 
considered the law on the i^oint, and it 
is necessary to set it out in some detail. It 
is settled law that in a suit to compel regis- 
tration under the Registration Act the 
Court has simply to determine the fact 
of execution and, if a prime facie case 
of execution is made out and the require- 
ments of the law complied with, to order 
registration of the docuiuent. It cannot 
go into other considerations. A number 
of cases will be found quoted iji Desai 
Narotam'b Indian Registration Act, 6th 
Edition, page 202. I need only refer to 
Raj Lakhi Ghose v. Dehendfa Chundra 
Mojumdar (i) and Balambal Animal v. 
Arunachala Chetti (2). The* Trial Court 
found correctly on this point in issue No. 6 
aric. then proceeded to go into a number of 
other cons: derat ons. 

In the presejit case the defendant in 
his written statement liad admitted the 
execi^ton of the document and, therefore 

(1) 24 C. 668; I C. W. N. 444; 13 Ind. Dea 
(N. 8.) 1114. 

(2) m M; 2551 6 Tn l; DfC: 52 >. 
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a decree for registration would follow as 
a matter of course provided the suit will 
lie. The contemion of the respondent is 
tliat the suit wid not lie because the plaintiS 
has misconceived his remed}^ Regi strati or. 
was refuvsed by the Sub-Registrar on the 
ground of denial of execution under section 
71 of the RegivStra:ion Act. That this 
is so is shown by the ejidorsement of the 
vSub- Registrar w o'ch shows that the refusal 
was made under sectioii 37 (j) of the Regis- 
tration Rules which refers to the denial 
of execution. We ^ re not concerned to 
enquire whether this o der is right or wrong. 
It is the nature of the order that determines 
the relief to be sought agaii*st it. Lonse- 
queiply, the plaintiff was bound, imder 
the Registration Act, to make an applica- 
tion to the Registrar under section 73 of 
the Act ill order to establish his right to 
have the doaiment registered. Such an 
apjilication must be in writing and must 
be accompained by a coji}' of the reasons 
recorded under section 71. and the state- 
ments in the apphea ion should be verified 
by the applicant in the m nner required 
bv law lor thf‘ verification of plaints. That 
sucli an application is necessary^ prior to 
a suit being bmught unde" section 77, Regis- 
tration Act, has been held in U dit Upadhta 
\\ Imam Bandv (3). In the present case 
whatth ^ plaintiff did was to make an appeal 
I'll der section yj., whereas n^ such appeal 
lay, registration having been refused on 
tile ground of denial of execution. It 
ha.s been contended that the ap])eal under 
section 73 should be treated as an ax>plica- 
tmn tinder section 73. In Bechun Sahu 
V. Syed Ah Rasul (^), when registration 
was refused by the Sub- Registrar, the 
person in whose favour the document 
was executed moved the Registrai under 
seefon 72 of the Registration Act, although 
the ap])Iication was, as a matter of fact, one 
under section 73, and was accompanied 
by a (iopy ol the reasons recorded by the 
Sub- Registrar for refusing to register and 
was verified as required by section 73. 
It was held that the suit was maintain- 
able. A Court in the administration of 
justice should not^^refuse an applica- 
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tion, which, on the merits, it ought to grant 
and in law can grant, simply because the 
applicant asks the Court to exercise its 
admitted yiowers under a wrong section. 
Regard should be had to the substance 
rather than to the form of proceedings. 
The scope of the suit under section 77 of 
the Registration Act depends upon the* 
proved or admitted facts and circii in .stances 
and not upon the erroneous mention of a 
section of a Statute in an application to the 

Registrar. 

It will be observed that in that case 
the application conformed to all the require- 
ments of section 73, being accompanied 
by" a copy of the reasons recorded hy the 
Sub- Registrar, and verified as required 
by" that section. There is no evidence 
in the prcvSent case on this iioint. The 
application made by the jilaintiff to the 
Sub- Registrar is not on record. In Gauga Din 
y. Mata Dm (5), which is very" similar to 
the ])resent case, the Sub-Registrar refused 
to register because the defendant denied 
executmn. The plaint'ff appealed from 
the order of the Sub-Registrar to the Dis- 
trict Registrar, but his appeal was dis- 
misvsed on the ground tliat no api>eal lay. 
On his bringing a sint under section 77 
it was held that the suit would not lie. 
It was held in Edun v. Mahomed Sxddtk 
(()) that a person omitting to make an 
ap])lieatior to the Registrar, as provided by^ 
sect'on 73, cannot be said to have complied 
With the conditions precedent to a suit 
under section 77. In that case the appli- 
tat'on was baried by limitation. 

I'he question of limitation does not 
arise in this case. In the case quoted 
above, U dii Upadhai v. Imam Bandi 
(3), it was held that the right of suit given 
by section 77 of the Registration Act arises 
only when the Registrar on an application 
complying with the provisions of the second 
paragraph of section 73 of the Act having 
been presented to him has upheld the orders 
of the Sub -Registrar and has refused to 
direct the document to be regi.stered. It 
will be seen, therefore, that, before a suit 
under section 77 can lie, there must be 
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coH^I ince with the provisions of section 

73 * 

I do not think that the fact that the 
appeal purported to be under sect' on 72 
would deprive the plaintiff of his remedy 
if the conditions of section 73 were complied 
with. But there is nothing on the record 
to show that this is so. In these circum- 
stances, I think the case must be remanded 
for the pu’pose of enabling the plaint £C 
to produce a copy of his application to 
the Registrar in order that it may be seen 
whether the provisions of section 73 were 
complied with. If they were, the fact that 
the application was described as an appeal 
would be a mere technical defect which 
would not affect the merits of the case. 
But if the provisions of section 73 were not 
complied with, the present ap} eal would 
not lie. The case is accordingly remanded 
for that purpose ; finding to be returned 
within two months. Costs will abide the 
result. 

G. R. D.& w. c. A. Case remanded. 


ALLAHABAD HIGH COURT. 

Second Civie Appeae No. 262 of 1921. 

July 19, 1922. 

Presen t : — Mr . J usti ce Gokul Pra saci . 

TIRBBNI SAHU— Defend ANT— 
Appeeeant 
versus 

LACHMI PANDB and another — Peaint- 
iffs — Respondents. 

Agra Tenancy Act {II of 1901)1 s. 164 — 
Suit hy dispossessed mortgagee against mortgagor 
)of profits, whether maintainable. 

A suit under section 164 of the Agra Tenancy 
Act by a di^possessed mortgagee against his 
mortgagor for profits is not maintainable. 

Hanuman Din v. Ram Bisal, 14 Ind. Cas. 260, 
reli d on. 

Second appeal against the decree of the 
District Judge, Gorakhpur, dated the i8th 
December 1920. 

Mr. Kumuda Prasad, for the Appellant. 

Mr. N. Upadhiya, for the Respondents. 

JUDGMENT. — This is a defencart's 
appeal arising out of a suit for profits for 
the years 1323, 1324 dad It 
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appears tint the defendant-appellant owns 
an 8-annas share in the village and is also 
a Lumbar dar. In the year 1314 Fasli he 
executea a mortgage of a 3-annas i-pie 
out of the 8-annas share in favour of the 
plaintiffs, the plaintiffs giving them a lease 
for 7 years of the mortgaged property. The 
period of lease expired in 1322 Fasli but 
the defendant continued to make collec- 
tions and now prevents the plaintiffs from 
making collections from Ibe tenants. The 
mortgage has not yet been admittedly 
redeemed. The plaintiffs brought the pre- 
sent suit under section 164 of the Tenancy 
Act as a suit for recovery of profits. One 
of the pleas raised in defence was, that such 
a suit did not lie. Ti'e learned Assistant 
Coll ctor fixed Issue No. 3 on this point 
and came to the conclusion that the plaint- 
iffs being co-sharers, such a suit was main- 
tainable. This decree was confirmed on 
appeal after certain fim ings had been ob- 
tained on issues remitted by the lower 
Appellate Court. The defendant comes here 
in second appeal, and the firs1 point taken 
before me in appeal is, that such a suit c.oes 
not lie at all ana reliance is place on the 
case of Hanuman Dm v. Ram Bisal li) 
decided by Mr. Justice Benerji. In that 
suit his Lordship came to the conclusion 
that a suit ’ike this by a dispossessed mort- 
gagee did not lie against his mortgagor. 
That decision is on all fours with the pre- 
sent one and I see no reason to diffei from 
the conclusion arrived at by Mr. Justice 
Banerji in that case. Mr. Uma Shanker 
Bajpai on behalf of the plaintiffs-respond- 
ents contenc.ed that in that case it was 
alleged by the defendants that the mort- 
gage had ceased to exist becai\se of the 
want of possession of the mortgagee lor 
more than 12 years but I ao not see how 
this cJsrinclion will help the plainliffs. 
Mr. Justice Banerji remarks in that cfse 
as follows : — 

“The Courts below have dismissed the 
suit on the ground that this is not a suit 
for profits by a recorded co-sharer ageinst 
a Lamhardar but is in reality a suit by the 
mortgagees against their mortgagor who 
dispossessed them. No doubt, the names 
of the jilaintiffs are recorc ea in the Revenue 
papers. But the defendant fills two capa- 


(i) 14 
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Th^ plaintiff has appealed claimins^ to JRs. 450 from the stim decreed by the 
redeem for Ps. 450 only. His Memorandum lower Appellate Court as payable for 
of Appeal besrs’ a stamp on that amount redemption. 

only. Tlie preliminary objection is made Tiie first conteution 'in appeal is, that 
that Court-fee is payable on tiie difference Rs. 250 were improjieily decree as tl e cost 
of Rs. 450 and the amount cecreed by the of repairs. TJie fin im:, however, is one 
Court below as the price of redemption. of fact that repairs of ti is value were effect- 
This objection must be uphelu- ‘Ti-e ca anl the ( ee pro\'i es lor lie cost of 
case is exactly similar to Civil A])pcnl such 1 e>>ai’ slo 1 e recove^c ’ nt ’e en]tion. 
No. 3433 of 1915, repottea as Lekh Ram T .e * econ, ol jeclion is n inst 1 C( e('’ee 
V. Ramji Das fi). That judr^menl cites for payment ol inlet est lo' 41 sears. T is 
the authorities for the applicability of point is covet et by wj at 1 as heen Ifd, down 
Art. I, Scleottle I of the Court-Tees in tlie recent Fail Bend decision Molan 


Act to cases such as this a nd . for the reasons Mai v. Muhammad Bakhsh (y) . 
given in it, I refuse to gran‘s the appellant i j ave rea 1 the mor trace-deed and I 
time to make up the deficiency unier sec- agree with the lower Appellate Court that 
tion 149, Civil procedure Code. Thecppel- its terms indicate an intention by the 
lant's attention w&s drawn bv the Court parties that, sh.oiild there be no foreclosure 


office to the fact that his Memoranuum 
of Appeal was insufficiently stamped at 
the time wlien it was ]>resented^ ^ His 
Counsel refused to pay anv a(iaitional 
Court-fee, asserted that Chum Lal \. Bcli 
Ram (2) quoted by the office was distinguish- 
able and incorrect, and auoled in rejoin er 
a Bombay ruling, Umarkhan v. Mahomed- 
khan (3), which does not apply I0 the 
facts of the present case anl another rtdin; 
Pirbhu Narain Siny^h v. Sita Ram (4), 
which has been disapjuovea in a subsequent 
judgment of the sauie Court. Tu.c lea.rned 
Cotltisel for the appellant is quite unable 
to explain to me liow^ Clnmi Lai v BeJi 
Ram (2) is distinginshable, anl in h^s seaich 
foi ruilngs to justify his position I e must 
have come across another Punjab ruling 
Banwdri Das v. Nathu Shah (5) ani also 
Nepal Rai v. Deh{ Prasad ^6) which ('iffered 
from Pirbhu Narain Singh v. Sita Ram 
(4). Th^re was, in my opinion, no bona 
fide mistake about the Court-fee and tlie 
omission to pay the full amount was 
deliberate. 

In these circumstances, the appeal can. 
only be taken as one for reduction of 

(i) 57 Ind. Cas. 215; 3 T. b. J. 370 J i T. 234; 
144 P. h. R. 1920. 

(a) 30 Ind. Cas. 104; 58 P. R. 1915; 166 P. 

W. R. 1915I 58 P. I/. R. 1916. 

(3) 10 B. 4115 Ind. Dec. (n. S.) 411. 

(4) 13 A. 94J A. W. N. (1890) 231; 7 Ind. Dec. 
(H. s.y 59. 

(5) 9 Ind. Ca*. 6761 5 P. R. 19111 4 ® P- R* 
19111 59 |P* W* R. 1911. 

(d) 17 A; 4471 2 A. I<. J. 105J A. W. N. (1905) 


by sale, interest w^ouhi continue to be paid 
up to the date of redemption. Even if this 
were not so, there is notiJng al out tlie 
case to take it out of wjut is laiM down 
in Mot an Mai v. Muhammad Bakhsh (7), 
as tl-e oruinary rule that a mortga' ee is 
entitled to post diem ( amnee at ti e rate of 
inteiest s^ipulatoi in tj;e insBumenl of 
mortgage anl for tl e wl ole I'ciio,’ dm ing 
which tlie principal sum las remained un- 
paid. 

Cross -obiectioiis are file,! against the 
refusal of t e lover Appellate Court to 
allow interest on t] e cost of t opr us. Tl ere 
is no provision such interest in the 
mortgage-(’eeJ and I see no reason why 
it should he given. Conru’cl for the ‘re- 
sponr eut has quoted Radha Kishen 
Muhamdti (8), but this qricstioii has to be 
decidrd with reference to tl e tenus of 
the particular contract unucr consiuer 
atioD. 

I oisniiss both the appeal anr. H e cross- 
objections. Ti;e appellant will pay the 
respondent's costs. 

w. c. A. Appeal dismissed. 

(7) 66 Ind. Cas. 771; 3 L. 200; (1922) A. I. R. 
(D.) 254; 4 U. P. L. R. (h.) 55: |2 P. b. R. 1922 
(P. B.). 

(8) 57 P. R. 1888? 


40 - 
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office to the fact that his Memoranuum 
of Appeal was insufficiently stamped at 
the time wlien it was ]>resented^ ^ His 
Counsel refused to pay anv a(iaitional 
Court-fee, asserted that Chum Lal \. Bcli 
Ram (2) quoted by the office was distinguish- 
able and incorrect, and auoled in rejoin er 
a Bombay ruling, Umarkhan v. Mahomed- 
khan (3), which does not apply I0 the 
facts of the present case anl another rtdin; 
Pirbhu Narain Siny^h v. Sita Ram (4), 
which has been disapjuovea in a subsequent 
judgment of the sauie Court. Tu.c lea.rned 
Cotltisel for the appellant is quite unable 
to explain to me liow^ Clnmi Lai v BeJi 
Ram (2) is distinginshable, anl in h^s seaich 
foi ruilngs to justify his position I e must 
have come across another Punjab ruling 
Banwdri Das v. Nathu Shah (5) ani also 
Nepal Rai v. Deh{ Prasad ^6) which ('iffered 
from Pirbhu Narain Singh v. Sita Ram 
(4). Th^re was, in my opinion, no bona 
fide mistake about the Court-fee and tlie 
omission to pay the full amount was 
deliberate. 

In these circumstances, the appeal can. 
only be taken as one for reduction of 

(i) 57 Ind. Cas. 215; 3 T. b. J. 370 J i T. 234; 
144 P. h. R. 1920. 

(a) 30 Ind. Cas. 104; 58 P. R. 1915; 166 P. 
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(5) 9 Ind. Ca*. 6761 5 P. R. 19111 4 ® P- R* 
19111 59 |P* W* R. 1911. 

(d) 17 A; 4471 2 A. I<. J. 105J A. W. N. (1905) 


by sale, interest w^ouhi continue to be paid 
up to the date of redemption. Even if this 
were not so, there is notiJng al out tlie 
case to take it out of wjut is laiM down 
in Mot an Mai v. Muhammad Bakhsh (7), 
as tl-e oruinary rule that a mortga' ee is 
entitled to post diem ( amnee at ti e rate of 
inteiest s^ipulatoi in tj;e insBumenl of 
mortgage anl for tl e wl ole I'ciio,’ dm ing 
which tlie principal sum las remained un- 
paid. 

Cross -obiectioiis are file,! against the 
refusal of t e lover Appellate Court to 
allow interest on t] e cost of t opr us. Tl ere 
is no provision such interest in the 
mortgage-(’eeJ and I see no reason why 
it should he given. Conru’cl for the ‘re- 
sponr eut has quoted Radha Kishen 
Muhamdti (8), but this qricstioii has to be 
decidrd with reference to tl e tenus of 
the particular contract unucr consiuer 
atioD. 

I oisniiss both the appeal anr. H e cross- 
objections. Ti;e appellant will pay the 
respondent's costs. 

w. c. A. Appeal dismissed. 

(7) 66 Ind. Cas. 771; 3 L. 200; (1922) A. I. R. 
(D.) 254; 4 U. P. L. R. (h.) 55: |2 P. b. R. 1922 
(P. B.). 

(8) 57 P. R. 1888? 
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on the 26th August 1918 it was found to 
contain only two pieces of tweed and one 
dozen Jharans. O .e piece of Kashmira 
and one dozen Jharans were evidently 
found missing. 

The question for consideration is, whether 
limitation should be competed in these 
circumstances from the 26th August 1918 
when the plaintiff ascertained the loss 
and the delivery was not made, or from the 
loth August 1918 when the parcel first 
arrived. The parcel was short in weight 
when it came ; but the right to claim com- 
pensation for the loss of the goods accrued 
when, on the parcel being opened, it was 
fmind that ceitain articles were want- 
ing. T'he occurrence of the loss could not 
have been definitely ascertaiued or broright 
home before the 26th of August 1918 and 
the claim of the plaintiff was, therefore, 
within time. As the suit was decided b_v 
the Courts below on a preliminary point, 
the appeal is allowed and the suit remanded 
to the Court of first instance with dir--'(- 
tions to reinstate it under its original 
number and to dispose of it aftei deter- 
mining the other points involved in the 
manner provided by law. The costs here 
and hitherto will abUe the result. 

.yy, c. A. Suit refmnded. 


PATNA HIGH COURT. 

Betters Patent Appeae Inc.. 31 of 1922. 
August 16, 1923. 

Pre$ent:-~Six Da vso 1 Miller, Kt., Chief 
Justice, and Justice Sir B. K. Mullick, KT. 
Mahafuja Bahadur KESHO PRASAD 
1 SINGH— DE . ENDAN T— APPEEEANT 
versus 

BHAOWaT SARAN PANDE— 
PEAINTIFF— respondent. 

32, 105, 


109 — Suit for abmtement of rent — Plnintiff, what 
must prove — Question of determination of area, 
whether can be gone into in civil suit. 

In order to succeed in a suit for abatement of 
rent, brought under section 32 of the Bengal 
Tenancy Act, the plaintiff must show that there 
has been a diminution of area in the land held 
by him at the date of the suit. [p. 671, col. 1.] 

In order to assess a fair rent upon a holding 
it is necessary for the Settlement Officer to 
ascertain what is the area held, and for this 
purpose he may either accept the area entered 
in the Record of Rights, or alter it after taking 
evidence. It is not necessary that a direct 
issue should be raised as to the area of the 
holding, [p. 671, -'ol. 2,] 

As the question of the determination of the 
area held forms the subject of proceedings taken 
before the Settlement Officer, under section 105 
of the Bengal Tenan y Act, the question of 
area cannot be again raised in a Civil suit. jp. 
671, col. 2,] 

L-tteis Patent Appeal against the 
judgment (f Mr. Justice Das in Seccnd 
Appeal No. 911 of 1920, dated the loth 
July 1922, publishe.' as 67 Tnd. Cas. 710. 

Mr. Nirsu Narain Stnha, foi the Appel- 
lai t, 

Mr. Siva Nandan Roy, for the Respond- 
ent. 

JUDGMENT. 

MolUck, J. — The plaintiff alleges that h - 
took settlement of 3 bighas 3 kathas and 16 
dhurs of land from Gover ment at a rent of 
Rs. 5 per higha and that he has ac- 
quired occupancy rights therein- The pro- 
prietary rights in the land w re subsequently 
sold by Government to the de endant, 
the Maharaja of Dumraon, who is now 
the plaintiff's landlord. 

At the last Cadastral Survey the area 
of the holding was entered in the Record 
of Rights as 2 Ughas 3 kathas and 4 dhurs. 
Thereafter, an application was made under 
section 105 oi the Bengal Tenancy Act 
by the landlord for the settlement of fair 
and equitable rents in the mouza with 
the re ult that the Settlement Officer raised 
the plaintiff's rent as recorded in the Re- 
cord of Rights from Rs. 15-15 -o to 

Rs. 17-13-9, 

The present suit is brought under section 
52 of the Bengal Tenancy Act for abate- 
ment of rent on the ground that there 
has been a diminution of area from 3 
hishas 3 kathas x6 dhurs to 2 btghas 3 kathas 
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on the 26th August 1918 it was found to 
contain only two pieces of tweed and one 
dozen Jharans. O .e piece of Kashmira 
and one dozen Jharans were evidently 
found missing. 

The quevStion for consideration is, whether 
limitation should be compited in these 
circumstances from the 26th August 1918 
when the plaintiff ascertained the loss 
and the delivery was not made, or from the 
loth August 1918 when the parcel first 
arrived. The parcel was short in weight 
when it came ; but the riglit to claim com- 
pensation for the loss of the goods accrued 
when, on the parcel being ojiened, it was 
found that ceitain articles were want- 
ing. The occurrence of the loss could not 
have been definitely ascertaiued or brought 
home before the 26th of August 1918 and 
the claim of the plaintiff was, therefore, 
within time. As the suit was decided b_v 
the Courts below on a preliminary point, 
the appeal is allowed and the suit remanded 
to the Court of first instance with dir-^c- 
tions to reinstate it under its original 
number and to dispose ol it aftei deter- 
mining the other points involved in the 
manner provided by law. The costs here 
and hitherto will abi <e the result, 

w. c. A, Smt remanded. 


PATNA HIGH COURT. 

Eettbrs Patent Appeae Isc^si of 1922. 
August 16, 1923. 

Present: — Sir Davsoi Miller, Kt., Chief 
Justice, and Justice Sir B. K. Mullick, Kt. 
Maharaja Bahadur KBSHO PRASAD 
iSINOH— D efendant— Appeeeant 
versus 

BHACJWaT SARAN PANDB— 
PEAiNTiFF— R espondent. 

Wenftd V III 0/1885),$#. 32, 105, 


109 — Suit for abmtement of rent — Plniniiff, what 
must prove — Question of determination of area, 
whether can he gone into in civil suit. 

In order to succeed in a suit for abatement of 
rent, brought under section 32 of the Bengal 
Tenancy Act, the plaintiff must show that there 
has been a diminution of area in the land held 
by him at the date of the suit. fp. 671, col. 1.] 

In order to assess a fair rent upon a holding 
it is necessary for the Settlement Officer to 
ascertain what is the area held, and for this 
purpose he may either accept the area entered 
in the Record of Rights, or alter it after talcing 
evidence. It is not necessary that a direct 
issue should be raised as to the area of the 
holding, [p. 671, -'ol. 2,] 

As the question of the determination of the 
area held forms the subject of proceedings taken 
before the Settlement Officer, under section 105 
of the Bengal Tenan y Act, the question of 
area cannot be again raised in a Civil suit. [p. 
671, col. 2,] 

L-tteis Pateut Appeal against the 
judgment (f Mr. Justice Das iu Second 
Appeal No. 911 of 1920, dated the loth 
July 1922, published as 67 Ind. Cas. 710. 

Mr. Ntrsu Naram Sinha, foi the Appel- 
lat t, 

Mr. Siva Nandan Roy, for the Respond- 
ent. 

JUDGMENT. 

MnlUok, J. — The plaintiff alleges that h- 
took settlement of 3 bighas 3 kathas and 16 
dhurs of land from Gover ment at a rent of 
Rs. 5 per bigha and that he lias ac- 
quired occupancy rights therein. The pro- 
prietary rights in the land w re subsequently 
sold by Government to the de endant, 
the Maharaja of Da mi aon, who is now 
the plaintiff's landlord. 

At the last Cadastral Survey the area 
of the holding was entered in the Record 
of Rights as 2 bighas 3 kathas and 4 dhurs. 
Thereafter, an application was made under 
section 105 oi the Bengal Tenancy Act 
by the landlord for the settlement of fair 
and equitable rents in the mouza with 
the re ult that the Settlement Officer raised 
the plaintiff's rent as recorded in the Re- 
cord of Rights from Rs. 15-15-0 to 
RvS. 1 7-13 -9, 

The present suit is brought under section 
52 of the Bengal Tenancy Act for abate- 
ment of tent on the ground that there 
has been a diminution of area from 3 
hshas 3 kathas 16 dhurs to 2 bighas 3 katfias 
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4 dhurs. The Mu isif decreed the suit a ad 
allowed au abatement of Rs. 5-12-4 per 
annum. That decision was affirmed by 
the District Judge in appeal and also by 
a learned Judge of this Court in second 
appeal. The present I^etters Patent Ap- 
peal is preferred by the landlord. 

The learned Judge of this Court, finding 
that the District Judge had committed 
an error of piocedure in relying only upon 
the pleadings for the purpose of coming 
to a decision on the question wliether the 
oiiginal settlement made with the plaintiff 
was for a consolidated rental of Rs. 15-15-0 
irrespective of the area held cr at a rental 
of Rs. 5 per btgha on the area actually held, 
heard the second appeal before him as a 
first appeal and examined the evidence him- 
self, and he <.ame to the conclusion that 
the land was settled with the plaintiff 
at the rate of Rs. 5 per btgha. 

In my opinion it is not necessary for 
our present purposes to follow the procedure 
of the learned Judge and to examine the 
correctness of the learned Judge's finding, 
for the plaintiff must fail upon a question 
of lavv. 

In order to succeed in his suit the plaint- 
iff must show that he was paying a r^nt 
of Rs. 17-13-9 ^pon 3 btghas 3 kathas 16 
dhurs and that the land now in his pos- 
session according to the same standard of 
measurement is 2 btghas 3 kathas and 4 
dhurs. Now there is no finding that there 
has been any diminution of area since 
the Settlement Officer settled a fair rent 
for the holding. The learned District Judge 
does find that the standard of measurement 
at the inception of the tenancy was the 
same as that in the Cadastral Survey, bul 
this is directly in conflict with the ^ding 
of the Assistant Settlement Officer who 
finds that the standard was a pole of 5i 
cubits in the Cadastral Survey and 5 cubits 
at the inception of the tenancy. The 
Record of Rights shows 2 btghas 3 kathas 
4 dhurs as th," area of the holding and from 
the Assistant Settlement Officer's judgment 
it would seem that, in his opinion, there 
had bee 1 no change in the quantity of land 
held by the plaintiff and that the difference 
was due to a difference in the two standards 
of measurement. It doe^ not appear that 
in the Courts bdow regard hasbeen paid to 


the recessity for finding what was the area 
in respect of which the Settlement Officer 
made his assessment. 

The next point is, that section 109 is 
a bar to the present suit. Section 105 
requires the Revenue Officer to assess a fail 
re^t upon the area actually held by the 
tenant, and section 105 (A) empowers 

him, either at the instance of the parties 
or of his own m )tion, to raise certain issues 
regarding the area and other matters. 
In order to assess a fair rent upon a holding 
it is necessary for the Settlement Officer 
toasceitain what is the area held and for 
this puip6se he may either accept the area 
entered in the Record of Rights or alter it 
after taking evidence. In the present case 
the Settlement Officer did not disturb the 
entry in the Record of Rights as to the 
area, and the question is, whether the deter- 
mination of the area is a mattei which has 
already been the subject of an application 
made in the suit instituted or proceedings 
taken before the Settlement Officer under 
section 105. In my opinion the answer is in 
the affirmative. It is not necessary that a 
direct issue should have been raised ns 1 0 the 
area of the holding. If it was impossible for 
the Settlement Officer to assess a fair rent 
in respect of the land held by the tenant 
without ascertaining the quantity, then the 
question of area was one of the mattei s 
which was the subject of the proceedings 
under section I05. In my opinion, there- 
fore, the question of area cannot be again 
raised in the present civil suit. 

It is contended that there can be no appli- 
cation of the rule of res judicata by an'ilogy 
and the reliance is placed upon Nawab Baha* 
dur of Murshtdabad v. Ahmad Hussain (i) 
and A'purha Krishna Roy v. Syama Char an 
Pramantk {2). In my opinion these < ascs 
have no applicaion to the facts bef >re us. 
There is no question at all of applying the 
rules of res ludtcata by analogy. The sole 
point is, whether section 109 of the Bengal 
Tenancy Act, which is couched in very 
wide language covers the piesent case. 
It is contended by the respondent that 
in the present case the Assistant Settle- 

(1) 35 Tnl. Cas. ^95; 2I C. W. N. 1004; 25 

C. I<. J. 556; 44 783* 

(2) * 54 Ind Cas. 9521 24 C. W. N. 2*3. 
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ment OflScer never applied liis mind to 
the guestion of area and tliat wa- only 
considering wliethei any enhancement conU 
be allowed on the ground of a rise in prices 
upon the rental entered ii the Record of 
Rights, viz,, Rs. 3.5-15-0. It it, urged that 
a decision on a point which was nev’.et 
raised is not res judicata mereb’' because 
it might have been raised- It is difficult to 
see how the landlord could have raised 
the point as his case was that there had 
been no change in the area The tenant 
certainly would not have raised it if he 
thought that his area has diminished 
from 3 highas j kathas 16 dhurs to z btghas 
3 kaikas 4 dhurs. But whether the tenant 
or the landlord raised it or not, it was the 
duty of the Assistant Settlement Officer 
to raise it in order to a^-^ess the rent. The 
contention that the Assistant Settlemejit 
Officer merely considered how mai y a».nas 
per rupee were to be allowed as enhancement 
on the ground of rise in prices and 
that he did not consider the question 
of area at all implies that the Assistant 
Settlement Officer n^dected to perform 
his duty, and it cannot be accepted without 
proof. It may be that every entry in a 
Record of Rights need not be the subject of 
a proceeding under se^^tion 105, and that 
in respect of some rnatters a subsequent 
suitieither under section 106 of the Bengal 
Tenancy Act before a Revenue Officer 
ox an ordinary title suit before a Civil 
Court would not be barred. It is not 
necessary for our purposes to examine that 
question. It is sufficient to say that in 
tha present case it has not been shown 
that there has been any diminuation in the 
area on which rent was last assessed, 
and that: no suit for abatement can lie. 
The appeal is, therefore, decreed with 
costs to the appellant in all Courts. 

Jffilto, 0. J.--I agree. 

deateed. 


ALLAHABAD HIGIH COURT. 

vSkcond Cmn Appeal No. 752 op 1921. 

January f), 1023. 

PresoJ.:- Mr. Justice R>ves and 
M.r. Justice Daniels. 

Sahu BISHRSHAR NATH and ANOTHER 
Pr,AINTIFFS~ APPEEEANXS 
versus 

aBDUTv WAHID- - Defendant— ' 
Kespondent. 

Second appeal — Finding fop fact — Adverse 

possession, finding 1 on question of. 

A finding on Ihe question of adverse posses- 
sion is a finding of far t, and cannot be questioned 
in second appeal. 

Jat Chand v. G invar Singh, 5-i Ind. Cas. 306; 41 
A. 669; 17 A E. J. Si }, distinguished. 

vSecon 1 npjieal j>gpiust a decree of 
ti.e Sub-j tidge. Moradubau, dateci the 3rd 
X^ebruarv jojt. 

Ml. iv N. Katju, loi tiie Ajipellants. 

JUDGMENT. -Tills w’as a suit foi ]>oS“ 
session oi a house situated in the town of 
Bijnor oi whicii the plaintiff is zemindar. 
Xjie plaintiff’s case was that the house 
w'as occupied b}^ tJie delendant’s father as 
tenant. 

The defendant’s case was that 1 is taiher 
occupied it adversely. 

The lower Appellate Court finds tual the 
defendant's father occupied the Louse 
adversel.N more than twelve years before 
the suit. This finding is fatal to the 
yipeal. The ruling in Jat Chand v, 
Gtrwar Singh (i) which has been refer* 
red to, does not apply to the facts 
of this case. The appeal fails and we 
accordingly dismiss it. We make no 
order as to costs as the respondent is 
not represented. 


w. c. A. Appeal dismissed. 


(i) 52 lad. Cm. j6f>, 41 A. 069; 

814. 


* 


W. C. A. 


17 A. L. Jj 



673 


V#l. 75] INDIAN CASEBj 

MAJRTI SUBBIAH & CO. V. TKTLKY & WHlTl^y. 


MADltAS HIGH COURT. 

OkIGINAI. nSidE iVPPKAI. No. 51 OF 1922. 
Marcia 23, 1923. 

Present: — Sir Walter Scliwabe, 

Kt., Cbie^ Justice, and Mr. Justice 
Rattle sam. 

M\J En SUBBIAH AND Co., -Pi^aintiffs 
— ^Appei^IvAnts 
versus 

Messrs. TETI^EY and WHITLEY— Be- 
FENDANis- Respondents. 

Arbitration Act [IX of 1899), 5. 19 — ’■Contract, 
construction of — Dispute to be referred to arbitration 
— Damages, claim for, whether can be referred — 
Stay of suit — Discretion of Court. 

A contract for delivery of go ids provided that, 

" should any disputes arise as to the interpretation 
of the contract or any matter in connection there- 
with or the carrying out thereof, the same shall be 
submitted to arbitration : " 

Held, that claims for damages for breach of 
contract were not excluded under the clause. 

A suit for damages for alleged breach of amtract 
can be stayed by a Court in a proper case pending 
reference to arbitration. 

But it is open to the Court to decline to sta>' the 
action either by reason of the fact that there are 
charges of fraud, or by reason of the Court coming 
to the conclusion that in arbitration complete 
justice cannot be obtained between the parties, 
or for some other proper cause that the matter 
should be kept in Court rather than be referred 
to arbitration. 

WciUis V. Hirsch, (1857) 1 C. B. (n. S.) 316; 26 
B. J C. P. 72; 140 E. R. 131; 28 L. r. (o. s.) 159; 
107 R. R. 677 and Piercy v. Young, (1880) 14 Ch. 
D. 200; 42 E. T. 710 28 W R.845, referrelto. 

Nobel Brothers Petroleum Production Co. v. 
F. :^tewart and Co., 11890), 6 T. E. d. 370, dis- 
tinguished. 

Appeal from the jiilgmeat, dated the 
3otj Eebruary 1922, ot M^ Justice Kamara- 
sw.my Sistd, piSiel iu t xe ^Kercise of 
tie Oliatry Odgintl Civil Jads .ictioa of 
the Higa Co art in Civil Sail No. 1150 
of 1921. 

Mr, P. V enkdtaramzna Rao, for the 
Appellants. 

lifessrs. Short, Bernes & Co., for the Re- 
spon ients. 

JUDGMENT. 

Skdiwabd, C* J .—In this case the dis- 
pute arises unler a contract as to whether 
the^ ven <ors had broken the contract by 
failin’ to deliver at the proper time, and 
whether the purchasers were entitled 
to sie in respect of tae allege! breach 
ani, if so, whether tae/ are entitled to 
any anl w'mt d'm.ges 
43 


|From the correspondence it would a p- 
pear that there niight be a counter-claim 
also n the ground that the vendors allege 
that the purchasers failed to take ana 
pay tor the goo s as they were bound to 
do unler the contract. The contract con- 
tains an arbitration clause. Art. 12, in 
the following terms: ^ “Should ^ any dis- 
pute arise as to the interpretation of fjiis 
contract or any matter in connection tUere- 
with or witii the carrying out tliereof, 
the same shall be sfibmitted to arbitration/' 
and it gives the merdiants an option as 
to tlie form of arbitration. An applica- 
tion was made to stay the suit pending 
reference to arbitration under Art. 12 
of tiie contract. The learned Judge stayed 
the action and this is an appeal from that 
order. 

It is argued before us that the learned 
Judge had no power to stay the action, 
because the claim made, as appears from 
tiie plaint, was for damages for breach 
of the contract, and it was argued that, 
unler sach an arbitration clause, claims 
for damages lor breach^ of the contract 
are e cel aided. I asked, in the course of 
the argument, if such claims wet e excluded , 
and I received no answer. Authority for 
the proposition there is none. Reference 
to arbitration under similar clauses in 
respect of breaches of contract is of dail}" 
ocjLirrence in England and, as far as my 
experieice goes, no on? ever ventured 
to suggest to the Court there that there 
was no power to refer i .i matters of breach 
of contract, the real reason being that it 
is oaly in respect of breac es of contract 
t lat references arise. Tuere noay be ques- 
tions of interpretation of contract not 
involving a breach wliicii would also be 
covered, but these must be very rare. Tie 
ordinary scope of such a clause is that the 
oruin ry commercial disputes which al- 
most always involve an alleged breach, 
on one siie or the other should be referred 
to a Tribunal chosen by the parties, namely, 
arbitration, instead of going to Court. The 
learned Juage puts the test in lliis way: 
“Tue tes: is whether the claim is made in 
respect of a contract which parties de- 
clare bin ling on them or in respect of a 
matter arising de hors the contract^ in a 
caus2 of actio 1 based or its invalidity.*' 
I do nit know where those words come 
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from, but I ILin : tLey are quoted from 
some leacing aiit],o:it an^j, at any rote, 
in my j ogment, correctly state tLe posi- 
tion in law. If ti e case is on a matter 
arising out of tl.e contract, t];c most usial 
instance of tl at being case of biescb of 
contra* ct like tie present, there is no uuubt 
whatever ti at tnere is power in tl e Court 
to refer t * arbitration. It is t. ue t: it in 
certai 1 c^ses tne Court will not exercise 
that power. Ti ose are cases w. ere, eit] er 
by reason of the fact tj ct t ere are cl aages 
of fraif , or by reason of 11 e Court coming 
to Ij.e co icl' sion h at iti arbitration com- 
plete justice cannot be obtained between 
the parties, or for some ohher proper cai se 
that Die matter s. o do be kept rn Cor it 
than be referred to arbitiation, the Coi it 
can decline to stay tie action. The.e 
is nothing of that sort in t] is case, r m’, 
in my judgment, the learncvl Juoge \vas 
perfect! • correct in starving tiis action. 
Tnis appeal must be dismissed with costs. 

Bamasam, J.— I agree . Wallis\ Hirsch, 
(i) is a crse in which a (luestion of frauo 
was raised an- ' the 1 earned J rUiges r efused 
to exercise their cjscretion in referring 
the case to arbitr.ation and .staying all 
proceedings Nohcl Brothers Petroleum Pro- 
duct on Co. V. P. Stewjrt & Co. (2) c oes 
not kelp the appellant, as the facts ore 
n.ther peculiar. But, apart from tlis, tj e 
case seems to be one cd -loubtful : uthorily 
an) very near tl.e line. Tue i.eeisior 
in Pierry v. Young (3) states t,.e principle 
correctly and it is clear tj .at tie ap- 
j^ellant has no case. 

V. N. V. Appeal dismissei. 


(1) (1857) I C. B. (N. s.) 316; 26 L. J.’ C. P. 721 
140 E. R. 131; 28 I4. T. (o. s.) 159; 107 R. R. 677. 

(2) (1890) 6 T. L. R. 378. 

(3) (1880) 14 Ch. D. 200; 42 I4. T. 710; 28 W. R. 
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LAHORE HIGH COVBT. 

Second Civie Appeae No. 2077 
OF 1922. 

IViay 16, 1923. 

Present:— Mr . Justice Moti Sa^ar. 

TARA CHAND and another - 
Defendants— AppeeeanTvS 
versus 

RAHMAN SHa H and others— 

Fuai V . I ff DefenE) ANTS — Respondents. 

Custom — Alienation — Necessity — Necitals in 
deed, evidentiary value of. 

Recitals in deeds cannot by themselve.s 1 e 
relied upon for the purpose of proving the assertions 
of fact which they contain, but when a long lime 
has elapsed between an alienation and the suit 
challenging it. and when all those who could have 
given evidence on the relevant points have growm 
old or have passed away, a recital in the deed of 
transfer, consistent with the probabilities and 
circumstances of the case, assumes greater im- 
portance and cannot lightly be set aside. 

Nanda Lai v. Jat^at Kishorc Acharjya, 36 Ind. 
Cas. 420: 44 C. 186. 20 M. b. T. 33.5, M. E. J. 
503; U9ib) 2 M. W. N. 336, 4 b. W. 

E. R- ; 08 , 14 A. E- J. 1103: 24 c. E J. 48;; 1 T. 
E. W. i; 21 C. W. K. 225 10 Bur. E. T. 177* 43 

1 . A. 249 fF. C.), followed. 

Se(:v>j.d apjK'ai from a decree of the 
I) Mr cl Ji dgc, Rav\al]ri dg dated the 28th 
Aprd 1922, nKuidyijg that of the Jij;U;r 
Subord natc Judge, Raua^liij.di, dated 
the 23rd December 1921. 

Mr. D. C. Rath, foi the App. IMuts. 

M'i'.’k Muhammad Tofatl, for the 

Rcspoidleut^. 

JUDGMENT.— On the 27th of April 
1898, Musammat Khanam Ji, widow of one 
Fateh Shah, sohl 62 kanals, 5 marlas of 
laud in Mauxa Dheri Shajian in Fateh 
Jang TahMi of the f ampbellpore District 
b> o.\o Sh 1 kar Da,^ for Rs. 800. On the 
28th of Apxd 1899 fold ar.uthei plot 
of 8 ktimils of ^ai.d in the same village to 
Bhagw’aa Das and otheis for Rs. 96 . 
In June 1920 the plaintiff.s brought t„is 
suit foi possesskni alleging that they were 
the reversioners of Fateh Shah, the hus- 
band of Musammat Khanam Ji; that the 
land was ancestral, and that the aliena- 
tion was without considerat on and legal 
necessity. The defendants repudiated these 
allegations and, contended, that the land 
was the self-accpiired property of the de- 
ceased; that the alienation was for considera^ 
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tion aad iicjessity^ and that in the pre- 
sence of dad.ghtors the plaintiffs had no 
right to maintain the suit. The Trial Couit 
found in favoui of the defendants- vendees 
on all pohits and di.sm'ssed the plaintiffs’ 
suit. On appeal the learned D strict Judge 
upheld the finding of the Trial Court in 
so far as the first deed of 1898 was concerned 
but came to a contraT3^ finduig on the 
quest^oji of tlie pla'nbffs’ locus standi 
to mauita'n the smt and also with legard 
to the nature o? the property which he 
found to be aucestrah He further held 
that no lie. ‘ess ty and cojis'clerat oii had 
been establi.sJied lor the second sa’e-deed 
of 1899, and he ajcordhigly passed a decree 
i 1 favour of the plahitiffs for possess’on 
of the land covered by that sale deed. 

Agahist this decisn n a second appeal 
has been i>referied to tins Court by the 
defend ant- vendee, and it has bee i con- 
tended on h’s behalf that the finding of 
the learned District Judge as to the secon»-l 
sale-deed not being for necessity and 
consideration is not very clear and definite 
and that it should be set aside, a jirc- 
liminary objection is raised on behalf 
of the respondents that the finding is one 
of fact and canno* be impugned in second 
appeal. In my opinion there is no force 
in the respondents’ objeefon, and it must 
be overruled. The consideration, as 
recited in the sale-deed, was made iip cf 
the following three items: — 

Rs. a. p. 

(1) Due on account of a decree 

for arrears of rent . . 71 13 o 

(2) Paid cash for registration 800 

(3) Dae on account of the 

price of con. by the vendor 16 3 o 

Tv tel . . 96 o o 


It has been held by the Judicial Committee 
hiNanda Lai \ . J agat Kishore Acharjya (i) 
that ref itals in deeds cannot by themselves 
be relied upon for the purpose of proving the 
assertions of fact winch they contain, but 
that, when a long period has elapsed bet wee j 
the alienation and the suit to set it aside, 
and when all those who could have giv^en 
evidence on the relevant points have growi. 
old or have jiias.sed away, a recital consistent 
with the probabilities and circumstances 
of the case assumes greater importance 
a-.d cannot lightK be set as’de. This 
authority is exactly in point and I do not 
think that in this case the recitals in the 
sale-deed, which are clear evidence of 
the representations that must have been 
made to the vendee, can be disregarded 
after such a length of time. The learned 
District Judge adm'ts in his judgment 
that the mortgage- deeds (D. 15 and D. 17), 
dated the 9th of January 1880, executed 
Nigah Ali Shall, the father of Patch 
Shah, in favour of Prabh Dial, the father 
of Tara Chand, and of Bhagwan Das, vendee, 
show that there minst have been dealings 
between Nigali Ali Shah’s family and the 
famdy of the vendee. Thi^ circumstance, 
coupled with the recitals in the sale-deed, 
is quite sufficient to support necessity 
for the deed, and I do not see any sufficient 
reason why the alienation in question 
should be set aside. 

I accept the appeal and dismiss the 
plaintiffs’ suit with costs throughout. 

2'. Appeal accepted. 


(0 36 Ind.Cas. 420; 44 C. 186; 20 M. b. T. 3351 
31 M. It. J, 563; (1916) 2 M. W. N. 336: 4 b. W. 
458; 18 Bom. b- R. 868 I4 A. b- J. 1103; 24 C b. 
j. 487; I P. b- W. i; 21 C. W. N. 225; lo Bur. L 
T . 177; 43 I. A. 249 (P. C.). 
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The learned District Judge does not 
definitely ^d that there was no decree 
in existence on account of which Rs. 71 -13-0 
were paid by the vendor. His finding 
only amounts to this that the recital in 
the sale-deed has not l^en sufficiently 
corroborated by other evidence on the 
record. But it should be remembered that 
the sale-deed was effected in 1899 
^nd that the original vendee is now dead. 
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ALLAHABAD HIHE COURT. 

I^iRST CiVii. Appeal No. 25 of 1921. 

February 26, 1923. 

P/'esn/Z Mr. Justice Raliaue ana Hr. 

Justice Iyin!say. 

RAM LAL RAI— Plaintiff— Appellant 
versus 

Musammat MURTA RUHR and another 

— D EFEND ANTS —RESPONDENTS . 

Limitafton Act {IX i>/ 1908), Sch I, Ay(. iiS 
--^Suit for declaration that adoption invalid — 
Linixtation, terminus a quo 

Tiie period of limitation for a suit fora declara> 
tion that an adoption by a Hindu widow is invalid 
and for a further declaration that the plaintiff is a 
reversiouer of the husband of the widow, commences 
to run, under Art. 118 of Sch. I to the Limtation 
Act, from the date of the knowledge of the alleged 
adoption. 

Fust appeal against a decree of the 
Subordinate Judge, Gazipur, dated the iith 
December 1920. 

Mr. TJ, S, Bajpat, for the Appellant. 

Mr, M. L. Agarwala, for the Respondents. 

JUDGMENT.—This appeal arises out 
of a suit brought by the plaintiff-appel- 
lant for a declaration that the adoption 
of Bisbunath defendant No. 2, by 

Musammat Murta Kuer, the widow of 
Basudeo Rai, on the 24!! of January 
1908, unler a registered -deed was null 
and invalid for reasons given in the plaint 
and for a furtier declaration that he, the 
plaintiff-appellant, was a reversioner of 
Basudeo Rai. A similer su.t, it seems, 
was brought by the plaiotiff-pppellant 
in 1912 which lie withdrew w.th leave 
to bring a fresh one, if so advise i , One of 
t le objecPons taken to the present suit 
was that the cliim was barred under Art. 

1 18 of the Indian Limitation Aci.^ 

The learned Subordinate Ju'^ge in whose 
Court the suit was file I on ti e 8tb of 
December 1919 allowed the plea of limitation 
anj dismissed the claim. In appeal be- 
fore us it is contende l on behalf of the 
plgiialiff-appellani thit the view of law 
taken by the Court below is not sound. 
It is argued that, if the adoption is void 
ah initio. Art. 118 would not apply. We 
ate unable to accede to this contention. 
Tee language of Art. 118 o’ the Indian 
Lit^itatiott Act is quite dear. Time be- 
gins to run from the date of the knowledge 
o: the alleged aaoption. Had the plaintiff 
been suing for possession on the ground 
tha" he was the rev«rflo«(tr of Basudeo 
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Rai, and haa he further allegea that th® 
adoption of Bas ideo Rai was invalid uncie^ 
the Hindu Law, Article ii8 woula not have 
been applicable and the jilaintiff would 
have had twelve years within which to 
sue. Tiie present suit is merely for dec- 
laratory relief and Art. 118 is clearly 
applicable. 

The appeiil, therefore, fails and is dis- 
missed witix costs including fees in this 
Court on tue higher scale. 

Appeal dismissed. 

W. C. A. 


PATNA HIGH COURT. 

Miscellaneous Apirals No-. ri2 Toj^iM 
OF 192 1 . 

February 7, 1922. 

Present:— Mr. Justi e Jwala Prasad. 
JAGDHARI RAI and others — Decree- 
holders— Ap» ELLANTS 
versus 

LANGAT OOPE and others— 

Res ondents. 

Bengal Tenancy Act {V 1 1 1 of 1885J, •s. 170 (2) 
— Decree for arrears of rent, sale held in execution 
of — Application to set aside sale, after holding 
knocked down to auction-purchaser, competency cf 
— Order refusing to set aside sale — Second appeal, 
wheiher lies. 

Section 170 (<i) of the Bengal Tenancy Act 
operates as a bar to an application by the 
holder of a decree for arrears of rent to set 
aside a sale held in execution of that decree on 
the ground that the decree has been satisfied 
out of Court, when such applijation is made after 
the tenure or bolding has been knocked down 
to the auction- purchaser. 

An order rmusing to set aside a sale held 
in execution of a decree for arrears of rent Is 
not opiMi to second appeal. 

Messrs. Rai T. N. Sahay and Anand 
Prasad, for the Appellants. 

Messrs. L. N. Singh and Rui Bepin Be- 
han Saran, for the Respondents. 

JUDGMENT,— These second eppeals 
arise out of sales held in execution erf rent- 
decrees obtained by the d ecree-h older s- 
appellants. Tne sales were held on the 
9th of August 1920 . The case of the decree- 
holders is that, before the sales were held, 
their Pleader told the Natir not to 
hold the sales inasnuch as petitions 
of satisfaction of the decree were going 
to be ^ed and the Netzir assured him 
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tbc'l the siles would not be held. At 
1h?t time, i1 is the Presioing Officer 
was in 1 is Chamber and consequent 
the api)iications were filed, after became 
out of his Chamber. Tl e Naztr w^as exam- 
inea in this case and he stated that 
no doubt the Plecder ol the decree-holders 
told him not to fold the sales, but 
at that time the sales had already taken 
place. 

We find in the order- sheet two orders 
of the qtli ol August, namel>, Nos. 3 and 4. 
Ill Order No. 3 the Court lecorded the 
following order: 

“Sale held and the property purchase 1 
by J ago ip Singh, other than the deciee- 
li 'Ifler, for Rs. 21. Earnest-ruoney deposit- 
eh The balance of tl e purchase-money 
to be deposited within 15 days. Pul up 
on 26th August iQ2o for further orders.” 

Oraer No. 4 runs as follows: 

“Atlei wards the decree-holders fileci a 
petition certit>ing full satisfaction 01 the 
decretal money. Put up in the presence 
of the Pleaaers."' 

On the loth August the auction-pur- 
chaser filed a petition opposing the pe- 
tition of satisfaction filed by the decree- 
holders. This also was ordered to be 
X)ut up in the presence of the Pleaders con- 
cerned . 

On the nth August the decree-holaers 
filed a petiiior staling that the sales 
were held after a petition oi satisfaction 
had been filed ana prayed 1 hat the sales 
may not be accepted. In view of the differ- 
ence between the parties as to when 
the petition of satisfaction w^asfilea by the 
decree-liol(.ers an', as to whether there 
was a real bona fide petition of satisfaction, 
the Court took evidence onbelialf of both 
tlie parlies in support of their respec- 
tive cases. 

On the 7th September the Munsif 
hell that the petitions of satisfaction were 
not bona fide, and tuat the decrees were, 
as a matter of fact, not satisfied. In his 
view it did not matter whether the peti- 
tions of satisfaction were filed before or 
after the sales had taken place, inasmuch 
as the intimation to the Nazir not to bold 
the sales was not vaUa unaer O. XXI, 
r.^ 69, which requires that a sale l^eld 
within tl e precincts of the Cout -house 
shall not be adjournecL Tvithout the Jeave 
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of the Court, and the Nazir who was con 
ducting the sales had no right to adjourn 
the sales. 

On appeal by the decree-holders the 
learned Subordinate Judge differed from 
the view of the Munsif that the petition 
ot the decree-holders was not fit to be 
entertained inasmuch as the petitions 
of satisfactions were not bona fide, ^ He 
was of opinion that it was not the business 
of the Court to make any enquiry as 
to whether the payments had actually 
been made to the dccree-liOhiers or not, 
01 whether the petitions of satisfaction 
filed by the decree-holders were n^ala 
fide or bogus. According to him, after 
u petition of satisfaction is filed by t] e 
decree holder, wl ether bona fide or mala 
fide, the sale coulu not take place. In 
his view he is supported by the case cited 
by" him in Nawab Haider Mtrza v. 
Pandit Kaila^h Naratn Dar H). The learnt 
e,:i Subordimte Judge is also supported 
in his view by section 170 of the Bengal 
Tenancy Act though he does not express- 
ly refer to it. This section seems to have 
been lost sight of by the Munsif for 
he c.oes not refer to it in his judgment. 
Clause 12) 01 thft section clearly provides 
for a decree-hold c-r to make an application 
for a release of the teuure or holding on the 
ground lliat t];e decree has been satisfied 
out of Court. Upon such an application 
the tenure or holding shall be released 
from attachment provided the appli- 
cation is mao e before the tenure or hold- 
ing is knocked down to the purchaser. 
Un er that section no enquiry is 
needeu as to wLetl er the application is 
bona Ude or not. The only condition laid 
dowr is that the application should 1- ave 
been mac. e before the tenure orholcJngis 
knocked aown to the auction-purchaser. 
The evidence of the Nazir was that the 
decree-holder's Pleader askea him not to 
holo the sales after He sa^es Lad taken place. 
Tue Orders Nos. 3 and 4 in the oTaer-sheel 
of the Munsif referred to above f cleaily 
show that the aecree-b cider's petition 
certifying full satisfaction of the decretal 
money was made after the sales were held 
and the property was purchased^ by the 
auction-purchaser and earnest -money was 
deposited. In Order No. 3 the Court, 
tueieioie, Lau alieady acceptec the gale. 

(I) 47 Ind, Can, I 77 J 5 O. L. J. 482. 
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The petition filea by the decree-holders 
was, therefore, a Httle too late. None 
of the Courts has come to a definite find- 
ing as to whether the verbal intimation 
to the Na^Ar was niaoe before or alter 
the sales luvj actually taken plrce. The 
parties were at variance on this jjoint. 
If it weie helu that the intimation was 
given to llie Naztr of full satisfaction of 
the ( ecrees and, therefore, not to hola the 
sales, perhaps tJie Nazir woul- ' not have been 
justiheu to persist in knocking Ciown the 
hoi' ings in question, tor section 170 ot the 
Bengal Tenancy Act does not require either 
a written ax>plication or that an applica- 
tion for release of the tenure or 1 oh ing, 
on t he gi oil n 1 that tl e d ecr ee ha s alrea c > 
been satisfied out of Court, shouh be niac.e 
tothe Court and not to the Officer conduct- 
ing the sale. I(0 not agree witi 1J;e view 
of the Courts below tliat O. XXI, 
r. 69 bau any application to the pre- 
sent case if in fact the intimation of satis- 
faction ol the r ecree was given to tl.e 
Naztr befoie ti e sales ha^ taken place, 
r^igafe. being had to the fact that the 
presiding Officer of the Com 1 was in Cl am- 
ber anu it was almost physically impossible 
to make the aj^jhication to ti e Comt, 
though, as the Munsil says, ti.ere was 
nothing to prevent the decree-1 older s' 
Pleader coming into his Ci; amber ; but 
that wouli have been an unusual tl ing 
and the decree-hole ers' Pleaf er migl t or 
might not have like ’ to go into the Ci am- 
ber. Haa the matter restec ti.e^e, I would 
have considered it to be a case of ihegal 
sale in contravention of .section 170, clause 
(2) of the Bengal Tenancy Act; but it 
appears from the orcers referred toaboA^e 
that the appliertion by the (iccree-j oh er 
certifying 'full satisfacton of tie decrees 
was made to tlie Court after tl.e Court 
had accepted the sales. Presumably, 
tie orc.er accepting the sales wassignea 
when the Presiding Officer came out of 
iis Chamber and sat on 1 is Ijlas, in the 
absence of any proof that Orcier No. 3 
was signed by the PresieJng Officer in 
his Chamber. In this view, the applica- 
tion of the (iecree-holo.er was mac-e after 
the sales had taken place anu the bid 
was accepted by the Court fnot only 
hy the Nazir), ana, therefore, the sales 
cannot be set aside on account of the 
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application made by the 0 ecr ee-b old el's 
for the release of the tenure or holding 
on the ground that the decrees were satis- 
fied out of Court. 

Udien the case was first argued before 
us there was a talk of compromise, and 
the Vakil on behalf of the uecree-holdeis 
offered to pay 5 per cent, of the purchase- 
money as compensation to the purchaser, 
Tue compromise, liowever, ullimately failed 
anj the case had, therefore, to be 1 errd 
again. Considering that the ca.se was a 
hard one, I was myse'f inclined to think 
tl.at this was a fit case to be compromised . 
At that time my attention wasnotdmwn 
to section 170, Bengal Tenancy Act, and 
in fact neither the Courts below nor tfiC 
learned Vakils appearing on belialf of the 
pal ties in this case crew my attention to 
that section. On a fuller consic'eralion 
of the case I hold thai section 17a, Bengal 
Tenancy Act, bars th.e application of the 
c’ecree-hdlders toha\e the sales set asicje. 
Inf act, no jiroper application for having 
tj^e sales set asb e was niaae un er O. 
XXI, r. 9c. of tlie CoU.e of Civil Procec ure 
on the ground of iriegulnity in publish- 
ing or couc.ncting tl e sales. TJ e 
ap' licaiion ot the 9ti\ of Aiyust was an 
a})plication 'or ^^ltib actual of t] e 
(.ecree. Ti.e apidication of Uie nth Augusi 
was an application asking tie Court 
n^-t to accept the sales. Obviouslv, tie 
c.eciee-liolc.ers treatec. the sales as being 
wholy without jinisciction. 

It appec^rs to me that second appeals in 
this case from the ore er ot tl e Court be- 
low are incompetent. The learned Va- 
kil on behalf of the appellants asked me 
to convert t] e appeals into applications 
for revision. Even if lus request isaccec ed 
to, it has air eat been sliown that 11 ere 
is no want of jurisc iction or any illegality 
or irregularity in the or(_er of tie Court 
below ana consequently this Court will 
not Lave power to revise the ord.eT of the 
Coi rt below . 

Tne result is, that the appeals are dis- 
missed. In view of the circumstances 
of the case, I woulci make no order as to 
costs. 

w, c. A. Appeals dismissed. 
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MAHAPEO V, RAM BHAROSE. 

ALLAHABAD HIGH COURT. 

Second Civie Appeal No. 399 of 1921. 

November 15, 1922. 

Present : — Mr. Justice Stuart. 
MAHADEO— Defendant— Appellant 
versus 

RAM BHAROSE and another 

—Plaintiffs — Respondents . 

Landlord and tenant — Tenant's houie falling down 
— Test for determining whether site reverts to land- 
lord — Abandonment, what is. 

The test for determining whether, when the 
house of a tenant falls down, the site reverts 
to the landlord, is whether the tenant has abandon- 
ed the premises. The mere fact that he has not 
re; aired the premises for a considerable time is 
no proof of abandonment. 

Secon^i appeal against the reciee ol the 
Additional vSubor inate Jidge, Banda, 
dated the 2211-] December 1920. 

Mr. N. Upadhiya, for the Appellant. 
Messis. K. N. KcHju ana H. A. Kaul, 
ior the Respondents. 

JUDGMENT.— Ti e iacts of 11c suit out 
6f whicn tills ap’ o 1 . lisesare tht S' 

Ram B'iarose an] C! :ikkoo were the 
owneis of house an' chanfal in tl.c vil- 
lage ot Mark'd in the Band a Distiict. Some 
8 or 9 years ago ti e 1 ouse fell u’owii.^ The 
land was not cleared and tl e dilapidated 
house remained in posses.sion of the plaint- 
iffs. TiiC defen- ’ant opened a door in his 
hoJ.se Wi icli aj. joins, facing on tl e dilapi- 
ciated house in a manner which wouM 
interfeie witl, ti e privacy o' ti e occi pants 
ot tlie house wuen t].e Louse was re-built 
and again tecame occupied. Ti.e plaint- 
iff’s case IS that in 1920 the}" commenced 
torepaii theuilapidate ^ house. Thei.efend- 
ant interfere,; w th their possession of the 
house ana chiupal'.l^n e^ the suit for 
possession of the ailapiu.ated house and 
chaupal and for the closing of tie c.oox. 
Tue Munsif found th.al as the Louse hid 
fallen down, the plaintiffs had lost all title 
therein, the ruin and the site having es- 
cheated to the zemind /r ; an i he, therefore, 
dismissed t],e suit in respect of possession 
of theailapidated house and the closing of 
the dOor, b\ t as he found that the plaintiffs 
had good title I0 the chaupal, he decreed 
the suit for possession of tie chaupal. 

The Additional Subordinate Judge found 
that the dilapidated house was still a house; 
that the plaintiffs had title to it which 
they had never lost ; that the defendant 
had interfered with their possession both 
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over the house and the chaupal, and that the 
opening ot the door w. s prejudicial to Ihe 
plaintiffs’ title. He, tlierefore, decreed the 
claim in full. The defendant comes here 
in second appeal. 

Tue main x>oint takeu by his learned 
Counsel is that, wlien a tenant’s house tabs 
(iown the site reverts to the zemtnlar. I 
cannot accept th’s conclusion. If it were 
accepted, tite consequences would be some- 
wJiat siirxjrising, for there is not a yeai in 
tills Province wlien a large number of ten- 
ants' houses { o not faU uown. In a 
year such as the juesent, in which theiains 
liave been ver} intense for a short peiiod» 
in man\ villages the greater x^art of the 
tenants’ houses have practically melted 
awa\", anj if it were aeciaeci that tliis cir- 
cumstance involve,! the escheating of the 
site to the zemindar, a large number of 
agri- nHutal tenants would be homeless 
at tiiC x^^csent moment. There is no 
autiiority for the view propounded. The 
real te.st is t] is Has the tenant abandoned 
the liouse ? A tenant is not expected, to 
keep his J'ouse up to any x^articulat standard 
of repair. If he lets the roof fall in and 
chooses to resi le in a roofless building he 
cannot be ejecte 1 for the reason that he lias 
allowe ! the ' isrexjoir to get beyond a certain 
point. Ti.e txiiestion is, have the premises 
been aban’.onea? And on the learned 
Suborc. inate Judge’s finoing it is qu te 
clear tj.at th ese pi emises were never a ba naon- 
ej.. Tue x^b^iutiffs have certainly taken 
a considerable time for repairing them 
but ti ey are at liberty to repa r them now. 
It is to be noted that no claim has been 
asserted by the zemindar in the matter. 
I, therefore, find tiiat the learned Subordi- 
nate Judge was right. The plaintiffs have 
gool title to the dilapidated premises as 
well as to the chaupal. They iT.ve every 
right to repair those premises. The open- 
ing of the door interferes with their user. 
I, therefore, dismiss this appeal with costs, 
w. C. A. Appeal dismissed. 
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WAI,1 MUHAMMAD V, FATEH KHAN. 

LAHORE HIGH COURT. 

Second Civil Appeal No. 964 of 1922, 
December 8, 1922. 

Prese4it .*- Mr. Justice Broadway. 
WALT MUHAMMAD- PlainTiff- 
AppEllanl 
versus 


PATKH KHAN and another— Defend- 
ants— Respondents. 

Custom-^ A Uenaiio n — Necessity, presumpHon. 

to—Lapse of time— Question of proof. 

A male proprietor is not entitled to anticipate 
necessity for an alienation; nor cen such necessity 


be presumed. , , , , ^ 

Khazan Singh v. Suhel Singh, S 4 Jnd. Cas. 923; 
IS6 P R 1910 Miran Bakhsh y. Goude Ram, 
I. Ind. Cas. 556189 P. W. R. 1912. followed. 

Mere lapse of time does not remove the 
need for provinj^ necessity although it may render 
the quantum of proof comparatively small. 

Second appeal from the decree of the 
District Judpe, Hoshiarpm . dateci the 19th 


January 1922. . ^ 

’ Mr. Mehr Chand, for the Appellant. 

Mr B. N. Kapur, for the Respondents. 
JUDGMENT.- On the nth September 
jno5 one AU Bahhsh sold certain land 
to Fateh Khan for Rs. 1,20 ;. Mutation 
was effected on the 7th July 1907. On 
the 2ist June iQ2o, Wall Muhammae, 
son of Ali Bakhsh, instiluied a sub for 
possession ox tjie land, sold alle^iii^ 
that it was ancestral ana that the sale had 
been effected without consideration and 
necessity. The venaee contested the suit 
pleaaing both consideration a no. necessity, 
and also that the plaintiff was a major 
at the date of the sale and by woro and act 
haa waived his right to contest the transac- 
tion, and the suit was barred by time. 
TheTiial Court held that the plaintiff was 
a minor-at the date of the sale and tl at 
the land was ancestral. Ti.e sale was then 
found to have been effected for consideration 
and necessity and the plaintiffs suit w^s 
dismissed without any discussion or decision 
of the remaining issues. The plaintiff pre- 
ferred an appeal to the District J udge attack- 
ing the finding of the Munsif on the question 
of necessity. The consideration was 
made up of the following iteuis:— 
(a) Due to the vendee on a xjrevious 
mortgage, Rs. 200. (h) Due to Jemal 

Khan, previous mortgagee, Rs. 300. ic) 
q'o be taken in Jeth Samhat 1963, Rs. 400. 
id) Registration and other expenses, 
Rs. 24. Paid before theSub-R^istrar, 
Rs. 276* 




The learned District Judge has treated 
the case in what he terms a spirit of com- 
mon sense," and has found that it was 
difficult for the vendee to '^how after this 
lapse of time what the actual necessity 
for the alienation was. He has not dis- 
cussed the items of Rs. 200 and Rs. 300, 
but apparently the arguments before him 
cental eel round the items of Rs. 400 and 
Rs. 276. There appears to he no evidence 
wliatever relating to the necessity for this 
sum of Rs. 400 which was to be paid ffind 
was apparently paid) on tl\e 20th May 
1906. It has been laid down in Khazan 
Singh V. Suhel Singh D) that a male pro- 
prietor is not entitled to anticipate necessi- 
ties. The mere lapse of time cioes not 
remove the neea for proving necessity al- 
though it may render the quantum of 
jnoof comparatively small. Qua these 
Rs. 40D theauthority cited above 8pj)ears to 
me to be conclusive. Qua the item of 
Rs. 276 there is no evidence on the record 
from which necessity can be gatherea. 
It certainly cannot be presumed*” vide 
Miran Bakhsh v. Goude Ram ^2), These 
circumstances appear to nie to prove that 
the decision of the lower Appellate Court 
on the question of necessity is erroneous. 
Mr. B. N. Kapur for the responciCnt wished 
to go into the question of limitation but 
this point was specifically left unaecided 
by the Trial Court and I am unable to see 
that there is any n'aterial on the record to 
enable me to come to any definite conclu- 
sion as to it. 

I, therefore, accept this appeal and return 
the case to the Court of first instance for 
disposal of the remaining issues in the case. 
Costs in this Court will follow the event. 


w. c. A. Appeal accepted^ 


(1) 54 Ind. Cas. 923; 156 P. R* 1919. 

(2) 13 Ind. Cas. 556; 89 P. W. R* 19x2. 
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PATNA mOH COURT. 

Misecixaneous First Civit Appeal 
No. 21 1 OF lc,22. 

March 12, 1923. 

Present:— Mx . Justice Das and Mr. Justice 
Kulwant Sahav. 

NRTPHNDRA NATH CHATl^ERJl and 
others— Appellants 
versus 

JHUMAK MaNDER and others— 
Respondents. 

Practice— Paper-book — Appeal in execution 

proceedings — Papers to he printed. 

Where the question in appeal was whether a 
decree was capable of execution and the Registrar 
refused to get the decree and the agreement 
on which it was passed printed on the ground 
that they were not exhibited, though they 
formed part of the record: 

Heldf that the decree should be printed in 
the paper-book, but as regards other papers, if 
they formed part of the decree, they wiould be 
printed, otherwise not. 

Application against an order of the Re- 
gistrar, dated the i6th February' 1923. 

Messrs. Jagannath Prasad and Subal 
Chander Maznmdar, for the Api)ellanls. 

Mr. R^asut Hussain, for the Respondents. 
ORDaR. — This application is airected 
against the order of the learned Registrar, 
dated the i6th of February 1923, declning 
to print cei tain papers in the paper-book. 
The petition upon vvhicl t]ie application 
was maae admitted that the ‘^papers 
were not formally exhibited though the 
Court was requested to do so/' It sets 
out the fact that, though these papers 
were not exhibited, the Court treated the 
papers as part of the recoro end has 
even mentioned tho.se papers in its judg- 
ment . On these facts it was quite im- 
possible foi the learned Registrar to accede 
to the application of the applicant. 
But it now appears that the papers, 
which the petitioners want to be print- 
ed in the pa per- book are, first, the decree 
passed by the Court and, secoudl}', the 
agreement between the paities upon which 
the decree was passea and which forms 
part of the decree. Tiie appeal is from an 
order of the learned Subordinate Juage 
refusing to execute the ciecree. It is ob- 
vious that the uecree is part of the re- 
cord ana it was not necessary for the 
applicant to tender the decree formally 
in evidence. The whole question in 
appeal \vill be whether the decree 
is capiable of execution# That is the 
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question which the learned Subor- 
dinate Judge has decided ana the appel- 
lant will contend in appeal th£.t the decree 
is in fact capable of execution. 

These facts were not placed before 
the learned Registrar and the resuF' was 
that the leame 1 Registrar refusea ti e 
application of the applicant. 

We direct that the decree be printed 
ir the paper -book. Astegargs the other 
papers, if they form pait of the decree, 
then they will be printed; if not, then they 
will not be printed. 

M. D. j. Order accordingly. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 465 of 1921. 

November 22, 1922. 

Present /— Mr . J ustice Stuart . 
KANDHIYA and another- Defendants 
— Appellants 
versus 

Musammat RAJ RUP KUNWAR— 
Plaintiff — Respondent. 

Agra Tenancy Act {II of 1901). ss. 57, 63 
— Hindu widow's estate^ what is-^Widow^ aliena- 
tion by — Suit by reversioner for ejectment^ whether 
maintainable. 

A H ndu widow's estate is not a life-estate, nor 
is it an estate held in trust for reversioners. The 
widow represents the estate and has the power 
to make alienations subject to the right of the 
reversioner to have the alienations set aside 
if they are found to he either not for legal necessity 
or rot for the benefit of the estate ; intil such 
alienations are set aside, they do not cease to be 
operative, and operate as a bar to a suit by a 
reversioner for the ejectment of the alienee. 

Second appeal against a decree of the 
District Judge, Benares, dated the 23rd 
December 1920. 

Mr. K. Verma, for the Appelknts. 

Mr. G. Banerjee, for Mr, L. Bamrjee, 

for the Respondent. 
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JUDGMENT.— The facts of the suit out 
of which this arises ate as follows I 

A certain ladv, called Aswanieah Ktier, had 
what appears to have been a Hindu widow’s 
estate in a certain village. She gave 
perpetual lease of certain plots to one 
Gopal. Under this perpetual lease Gopal 
1 ad power to transfer his rights The plots 
were agticullural land. After the lady’s 
(,eat]i Gopal transferred these plots to 
Kandhaiyo and Gaw^al, defen ants-appel- 
hnts. The lady was succeeded by the 
present plaintiff -respondent, Musammzt Raj 
Rup Krnwar. 

The ciefendants-appellauts constructed 
a house upon these plots and planted trees. 
The plaintiff -respondent sued to eject them 
under sections 57, 03 ih). The Assistant 
Co’lector permitted the ejectment subject 
to a i^roviso that it the defer dants paid 
Rs. 50 compensation and removed the house 
and' trees they should be pemitteci to 
retain possession. Tiie learned District 
Jnage in appeal set aside the latter portion 
of the oruer and uecreec'i unconditional 
ejectment. Tiie aefenciants appeal here. 

The plea taken on then belialf niust, I 
think, succeed. The suit, as brought, was 
prematiiie. There is noti.ing to si ow i] at 
the laay who granted the })errTanent lease 
had an estate otl er than a Him u wi ow s 
es^a^e in the jmopert^' in question. It 
appears to have bten founu by tj e learned 
District juc.ge thit she had such widow’s 
estate. Now that estate is not a life- 
estate, and it is not an esl'de 1 ek in trust 
for revel sioners. Si e i epresentea li.e esl ate 
and had power to make alienations subject 
to the right of the reversioners to have 
those alienations set saside if 11 ey were 
founa to be either not for le^al necessity 
or not for the benefit of the estate, but until 
Such ilienations are set asic.e they c o not 
cease to be operative. Tue cefenrants- 
appelk nts are in the same position as Gopal 
ana it was necessary for the jdaintiff- 
respondent to set asicic tl e alienation 
which 1 he laay had mace in favour of Gopal 
as preceaert to instituting a suit for the 
ejectment of the defendants-appellants 
through the Revenue Courts. I, therefore, 
allow this appeal and dhect that the suit 
of the plaintiff-respondent be dismissed. 
The plaintiff respondent will pay his own 
costs and thos% of the aofendents-appellanti 


in all Courts. These costs will includa 
in this Court fees on the higher scale, 
w. c. A. Appeal alloiifed. 


CALCUTTA HIGH COURT. 

Appeal from Order No. 9 of 1921. 
CIVIL Rules Nos. 49 and 140 of 1921 
AND No. 593 M. OF 1922. 

Tebruaiy 8, 1923. 

Present:- -Vb: , Justi e C. C. Ghose and 
Mr. Justice Pant on. 

HEMANGINI DASSI and othp:KvS— 
Plaintiffs — ^Appei;lants 
versus 

BHAGWaTI vSUNDARI DASvSI and 

OTHERS— Defendants — Respondents. 

Minor — Compromise on behalf of minor — Court, 
duty of — Opinion of next friend or guardian, whe- 
ther can be ignored — Guardian acting improperly 
— Procedure, 

It is settled law that, although the Court can 
and must approve of a eomproinise on behalf of 
infants, it cannot and will not force one upon 
them against the opinion of their next friend or 
guardian ai litem in the action, [p. 085, col. 2.] 

Jn re Birchall, Wilson v. Birchcdl, (1882) lO Ch, 
B. 41; 44 L. T. 113; 29 W. R. 27, followed. 

If the Court finds that a guardian or nex 
friend is acting improperly and against the in- 
fant’s iuterevsts in refusing to assent to an arrange- 
ment which appears clearly beneficial to them, 
steps may be taken to remove him and substi- 
tute some other person, [p, 085, col. 2 ] 

Appeal agauibt the ordei of the vSubordi- 
aate Judge (J Rajshahy dated the 
15th of December 1920. 

Babus D. N. Chakra barfy and Jatnuira 
Mohan Chowdhury, for the Appellants. 

Babins Mohendra Nath Roy ai-d Phanindra 
Lai Moitra, for the Respondents. 

JUDGMENT. — The facts which have given 
rise to this appeal, ndtot ecoin.ee ted Rules, 
riiortly stated, are as follows:- One Moumohan 
Das, who was possessed of considerable 
properties both moveable and immoveable 
died on the 2 ad March 1908 leaving him 
surviving Ins two widows, Hemangini Bassi 
and Bhagbatti Sundari Dassi, and a son, 
alleged to be of unsound mind, named Gobind 
Cliand Dassby the said Srimaii Bhagbati 
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Supdari Dassi, a deceased daughter's 
son and two Uiamaiiied dauglittrs nained 
INanibala and Khudibala by the said Bhag- 
bati vSundari and Hetnangini respectively. 
Tie said Kliudibala died unmarried some- 
time iji 1320 B. S. Gobind Cliand Dass died 
on the loth Ap^il 1908 without any issue 
leavii g him surviving his widow SrimM 
Buiideswan Dassi. Manmohan Das left 

a \ in by which he appointed six executors 

and the Will directed that, in the event of 
there being difference of opinion between 
t e executors in resi)ect of any matter relat- 
ing to the estate of the testator, the 
opinion of the majority should pievail. 
Application having been made by the said 
six executors for Probate of the said 
Will, the said two widows intervened and 
ai)plied to be appointed as executrixes 
ontheground that they had been appoint- 
ed impliedly so undei the said Will. On 
the i8tl January 1909, probate of the said 
Will was granted by the District Judge of 
Rajshahi to the said s’x executors and to 
the said Dvo wi d - < ws. vSometime in 1 912 — -13 
tw<; out c'f the Saul six executors died 
and therealter the estate was administered 
by the surviving executors and b;^ the two 
widows. In 1319 ISianibala was married 
to one Dalit Mohan Podder and a diS2)ute 
subsequently aiose between the two widows 
regarding the adoption ol a boy named 
vShyamapada Das as a son to the testator. 
This dispute was com])romiscd some time 
in Ashar 1325, when it was settled 
betwee.. the parties that the accumulations 
of the income of the estate amounting 
to Bs. 77,000 should be divided between 
t he t wo wn do ws , a n 1 bal a a n d t he grand son 
(Sachiudra) of tne testatoi in tertam j^ropor- 
tions and that Hemangini Dassi should exe- 
cute an ekyar iji favour of her co- widow 
a( kaowledgiiig the validity of th? adop- 
tion b> 1 er of tie sa’d SI yamapada Das. 
In Kartick 1325 the adojited son Shyama- 
pa da Das died. In 1919 Hemangini 
Dassi who had 1 )t been paid her portion 
of the said accumulations instituted a suit 
being vSuit ]No. 361 of 1919, for construction 
of the sa’d Will and for administration of 
the estate of the sahl testator. The defend- 
ants in that si it were no less than fourteen 
in number, t.e., the four suiviving original 
executors and certain other parties, the 
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Dassi. 

relationship between whom appears from 
the following gencological table: — 


MOHAN DAS 


Bhagabati, Hemangini, 

(defendant No. I ) plaintiff. 


Gobinda Jogmaya. Nanibala Sachi Mohanlal, 
Das. defendant vSundari adopted 

No. 6. (died) son 

1 defendant 
No. 14. 


Budheswari, Madan Dalit 

defendant Mohan, Mohan, 

No. 6. defendant defendant 

No. 3. No. 12. 

Sachindra Nath, 
defendant No. 9. 


Dhirendra Nath, 
defendant No. 10. 


On the i6th September 1920, the plaintiff, 
Hemangini, ii^ed a petition prayng that the 
suit may be disposed of ij accordame 
with certain terms of compromise arrived 
at betw^een ber of the one part ai d three 
of the executors, namely, defendants Nos. 
2, 4 and 5 of tie otler part. One cf the 
terms of the said compromise was that 
a sum of Rs. 24,500 should be paid out ot 
the estate of the sa'd testator to H man- 
gini in accordance with the terms of Settle- 
ment of Ashar I ^2^. Along with this petition 
of comprom'se, an affidavit by one Rakhal 
Cha/idia Das was filed in which it was jioint- 
ed out tin t although the proi>()sed compro- 
mise was beneficial to the infant defendant 
No. 14 the defendant No. 1 as the guardian 
ad litem of the sail infant had refused 
to give her consent to the said settlement 
and that in the circiimTances it was neces- 
sary that defendant No. i should be remov- 
ed and another person, namely, one Girish 
Chandra Das,the natural father of the infant, 
should be ajipointed guardian ad htem 
in place o' the defendant No. i Srimati 
Bhagbati Dassi. The defendant No. 14, 
it may be noted here, was adopted as a 
son by Snmati Bhagbati after the death 
of Shyamapada Das who has been referred 
to above. On the i8th September 1920 
the said Girish Chandia Das filed a petition 
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praying that he may be appointed guardian 
ad litem of the minor defent ant ISio. 14 
in place of Srimati Bhagbati. By the 
terms of the proposed compromise the 
junior widow, i.e., the plaintiff, relinquished 
all claims to the estate of the said testator 
and admitted the validity of the second 
adoption recognising the minor adopted 
son of the senior widow namely, the defend- 
ant N 0. 14, as the sole heir to the said estate; 
but these adm ssions and the withdrawal 
were made co .ditional on the payment 
to the plaintiff of the saMsumof Rs. 24,500. 
The applications referred to above were 
vigorously contested by the other widow 
Sreemati Bhagbati and the dissenting exe- 
cutor Madan Mohan Das before the Subordi- 
nate Judge before whom the admhiistra- 
tion suit was pending; but, meanwhile, a 
separate application had been brought 
by the plaintiff before the DivStrict Judge 
for permission to compromise the said suit 
in terms of the draft petition of the com- 
promise filed bsiore the Subordinate Judge 
and foi sanction tj the payment of 
Rs. 24,500 out of the said estate to the 
plaintiff. The District Judge called 
for a report from the Subordinate Judge. 
The latter reported on tKe 7th October 
1920, that the petition of compromise 
should be appro vea of by the Court ; 
but in disposing of the application filed 
by the plaintiff he recorded tha follow- 
ing order on the yth October 1920 
in the order-sheet of the said Suit 1 st. 361 
of 1919: — “ An application has been made 
before the Distiict Judge for permission 
to compromise this suit according U> the 
draft Solenama filed before me and f >r 
sanction for the payment of Rs. 2.^ ,500 
to the plaintiff. The District Judge has 
called for my report which will be submitted 
to-morrow. It is not desirable and proper 
that final orders should be passed by this 
Court in the matter until the application 
pending before the District Judge is dis- 
posed of. It is necessary that the matter 
should be re-considered in the light of the 
01 der passed by the District Judge. Plaint- 
iff is directed to file a certified copy of the 
District Judge's ordei. Put up on the 
29th Isovember 1920 for further hearing." 

It appears that the learned District Judge, 
after perusing the report of the learned 
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Sibordinate Judge, expressel himself in the 
following manner on the 8th Octe ber 1920 
against the acceptance of thacompromise:-— 
"Circumspection is very nee essary o\\irg 
to the charges of maladministration urged 
hy the junior widow herself as plaintiff. 
I also do not feel safe ir expressing approval 
of the terms — the pay^ment ol Rs. 24,500 
for which a somewhat dictatorial demand 
is made, such that it looks as if this were 
the raison d'etre ol the Solenama. The 
questionably advisable payment of 
Rs. 24,500 will not save the estate from 
litigatioi, and the .safest coui.se is to seek 
for a surer basis in the determination of 
the administration suit in regular course." 
Thereafter, afresh application tc compiomise 
the suit on the terms which had already 
been mentioned to the Court was filed 
before the learned Subordinate Judge on 
the 4th December 1920, on behalf of the 
plaintiff and defendants Nos. 2, 4 and 5, 
containing, among others, the following 
prayers: — That an or.’er may be passed 
that the defendant No. 1 may be removed 
from the gu radian ship of the minor defend- 
ant No. 14 in connection with this suit for 
the reason of her offering opposition to the 
amicable settlement against the interest 
of the said minor defendant No. 14, and 
that the aforenamed Girish Chandia Das, 
the ratural father of the ni'nor defendant 
No. 14, ruay be appointed his guardian 
ad litem." 

On the 15th December 1920, the Sub- 
ordinate Judge, by his order of that date, 
h?ld that there were not sufficient grounds 
for the removal ol defei^dant No. i and for 
the appointment of Grish Chandra Das 
as guardian ad litem 01 defendant No. 14 in 
plae*^ of defendant N). i. lie further held 
that, inasmucl as b secend suit lor admiris- 
tratio: Ox the said estate had already been 
commenced by the defendant Nj. i on 
behalf uf herself and as next of • er 

alo])ted s)n and by the dis.'-.enting executor, 
the proposed compromise even if given 
effect to, would not end the litigation re- 
lating to the estate and he accordingly 
dismissed the plaintiff's ajrplication. 
Against this last mentioned order, the pre- 
sent appeal from Original Order has been 
preferred by the plaintiffs and the defeird- 
ants Nos. 2, 4 and 5, The Civil Rule No. 
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49 of 1921 is directed against the order 
or the District Judge, dated the 9th October 
1920, refusing permissiorr- to make over 
War Bonds of the value of Rs. 15*000 
to the plaintiff in part satisfaction of her 
claim for Rs. 24,500. The Civil Rule No. 
140 of 1921 which was obtained by defend- 
ant No. lo, who is the husband of the said 
Nanibala, is directed against Order No. i78 
in the or der- sheet dated the 15th December 
1920 by which the nriiiie^ of defendants 
Nos. 10 and 12 were expunged from the 
record of Suit No. 361 of 1919. Dastly, 
the Civil Rule No. 593 M of 1922 was ob- 
tained by the defendant No. J Sreemati 
Bhagbati Dassi calling upon the plaintiff 
and the said defendants Nos. 2, 4 and 5 
to show cause why a Receiver should not 
be appointed of the estate of the said 
testator pending the hearing of the said 
appeal from the Original Order No. 9 
of 1921. 

On behalf of the plaintiff and the defend- 
ants Nos. 2, 4 and 5, who are the appellants 
before us, it has been contended, in the first 
place, that the findings of the Court below 
are inconsistent with its own findings con- 
tained in the rei)ort submitted to the Dis- 
trict Judge on the 7th October 1920, and, in 
the second place that the Court below 
ought to have held on the facts on the 
record that the defendant No. i was acting 
frauduleiitly in opposing the said com- 
promise and that accordingly the Court 
below should have lemoved the defend- 
ant No. I from the guradianship of the 
infant defendant and should have appoint- 
ed Girish Chandra Das or some other per- 
son as guardian htem of the infant defend- 
ant in place of the defendant No. i. 

As regards the first contention, we do 
not think that the learned Subordinate 
Judge was precluded from re-considering 
the matter by reason of what he had said 
in his r-port to the learned District Judge 
on the 7th October 1920. There may, 
perhaps, be room for criticism as regards 
the terms of the order made by the District 
Judge on the 8th October 1920 ; but it 
must be remembered that that order wa> 
invited by the applicants themselves on 
their application made to the District Judge. 
There may also, perhaps, be room for cri- 
ticism of the terms in which the order 


of the 7th October 1920 was expressed by 
the learned Subordinate Judge ; but, after 
all said and done, what was there on the 
record which tied down the learned Sub- 
ordinate Judge to the opinion which 
he had expressed in his report to the learn- 
ed District Judge ? It was, no doubt, irri- 
tating to the appellants when they lound 
that in his final order, dated the 15th Decem- 
ber 1920, the learned Subordinate Judge had 
expressed an opinion contrary to that con- 
tained in his report to the learned District 
Judge, but, in law anc 01 the facts of this 
case, the learned Subordinate Judge was 
free to change his opinion as often as he 
liked until he had definitely mar’e a final 
order, which, as will be seen from the ab^ve, 
was not male till the 15th December 1920. 
There is, theieloie, no substance in the 
appellant's first ( on tent ion an i it accord i^gu 
Mis. 

As regards the second c enter tion, it 
settled law that, although the Couit can 
and must approve of a compromise on behall 
of infants, it cannot and will not force one 
upon tl em against the opinion ot their next 
freird or guardia., ad htem in the action, la 
the case of In re Btrchall, Wilson v. Bxrchall 
(i) (wheie Jessel, M. R., stated the p^acticf 
adopted by himself and his predecessoi 
Lor I Romilly, M. R.) it was definitely ruled 
that no compromise can be enforced upon 
infants against the opinion of their guai di in 
or next friend. No doubt, if the Couit 
f'jur-d that a guardian or next freind was 
acting improptily and ..gainst the infant'^ 
interest in lefusiii^ to assert to an airange- 
ment which appeared clearjy benefi ial to 
tl em, steps might be taken to remove him 
and substitute some other person. These 
being the principles to be borne ir mind, 
can it be said in this case that the action 
of the learned Subordinate Judge in refusing 
to remove the defendant No. i and in refus- 
ing to appoint Girish Chandra Das in place 
of tie defendant No. i is unsustainable ? 
We have anxiously considered the whole 
of the record and we have come to the con- 
clusion that it is impossible for us to say, 
a t this stage of the litigation, that the terms 
of the proposed compromise are so entirely 

(i) {1882) 16 Ch. D. 41} 44 L. T. 1 13; 29 Wi 

R, 27. 
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for tbe benefit of the minor that no further 
encinii^y should be made into the validity 
of the plauitiff's claim for Rs. 24,500 and 
that she should straight away get a decree 
for Rs. 24,500 to be paid out of the estate 
of the testatoi. Biuther, as has been point- 
ed out by the lower Court, this compromise, 
even if given effect to, will not end the liti- 
gation relating to t^e estate of tie said 
testator, lor important qitestions,of construc- 
tion of tne Will o- tne said testator have 
been raised and^ whether in this suit or 
in the suit started by the defendant No. i, 
they will have to be determined by the 
Court, It IS said, however, that the second 
suit for administration at the instance of 
the defendant No. i is a mala fide suit ajid 
has been instituted only with a view to pre- 
vent the compromise, referred to above, 
being saucbored bythe Court. It is siiffi- 
cie? t for us to observe that allegation 
is not proof and that on the materials 
on the record at this sta e it is difficult 
to express an opinion on the merits cf this 
accusation. We have not seen the Will 
of the testator, nor have we heard any 
argument before us as regards the rights 
of the various parties iu this case in and 
to the estate of the said testator : the 
matters alleged by the plaintiff in para- 
graphs 9 t J 13 of her plaint clearly call for 
investigation: we ha\'e no materials before 
us winch enable us to say that an enquiry 
into these rnattets should now be burked 
and tire di^pates adjusted in the manuei 
proposed by the plaintiff . Kor th^se reasons; 
in our opm.on, the second contention 
is equally untenable. The appeal fic,m 
Origimd Order No. 0 in 1st, therefore, be dis- 
missed. W;tli it mist also fad Civil Rub 
No. 49 oi J921, As regards LAdl Rule No. 
593-M of 1922 ii ; orders are now necessary. 
iW regards C vil Rule No. 140 of 1921 the 
order co nplairied of was one under O. 
I, r. 10, Civil Procedure Code, and, in our 
opinion, it does not come within the purview 
of section 115, Civil Procedure Code. The 
result, tlerefore, is that appeal from Original 
Order is dismbsed with costs which we assess 
at five gold mohu/s. There will be no order 
lor costs as regards Civil Rale No. 49 of 
1921 and Civil Rule No. 593'M ol 1922. The 
Civil Rule No. 140 of 1921 is di.scharged with 
costs which we assess at two gold mohurs, 
g. c. M. & K. s. D. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

vSbcond Civil Appeal No. 1626 of 1920, 
July 4, 1922. 

Presen t Mr . J u stice S tue 1 1 . 

BADRI PRAS ad- Defendant— 

Af PELLANT 
rsiis 

RAJ KUNWAR— Plaintiff- 
Respondent. 

Construction of document — “ Construction, " 
meaning of — Second appeal — Decision as to meaning 
of words, whether can be challenged in second ap- 
peal. 

The expression “ corntruction ", as applied to 
a document, includes, first, the meaning of the 
words used in the document ; and, secondly, 
their legal effect, or the effect which is to be given 
to them. The former is, in all cases, a question 
of fact, while the latter is a question of law-. 

Chatenay v. Brazilian Submarine Telegraph 
Co , (1891) I Q. B. 79 at p, 85; 60 L. J. Q- B. 295. 
63 L. T. 739; 39 W. R. 65, relied on 

A decision, therefore, as to the meaning of 
words, and apart from their legal effect, used in 
a mortgage-deed describing the property transferred 
cannot be challenged in second appeal. 

Second appeal against the decree of 
the Suboruinate Judge, Moi'adabad, 
dated the bth July 1920. 

Mr, Durga Prasad, ior the Appellant. 

Mr. P. L. Bancrjee, for tlie Re.spoiidcnt. 

JUDGMENT. — This appeal arises out 
of a .suit for a declaration brought by a 
ven.jee of T'lropeity at a sale in execjtion 
of a f ecree ti,at the i>ropeity in question 
was not coveic ' by a certain mortgage. 
Tjie Courts below have foun i tl^at the mort- 
gage in quesUon oid not affecl tjmt properly 
an I that the property could not be and 
has not been transfen e:; by a sc le in execu- 
tion of a decree obbineu upon tiiat mort- 
gage. The appeal questions tjjat decision. 
It appears to me that sucii a point cannot 
be raised in secon I appeal, lor tne plea 
challenges a question of fact . It challenges 
the decision as to the meaning^ of the 
worcis used in the mortgage describing the 
pr ope’ ty transferred. It hoes not challenge 
the legal effect of the worc’s. I need only 
refer to the decision of Uinuley, U- J.. in 
Chatenay v Brazilian Submarine Tele- 
graph Co. (t): "The expression 'con .true- 
tion,’ c.s applied to a document, st cJl events 
as used by English lawyers, includes two 


{£) (1891) I Q. B. 79 at p. 851 Go Li J. Q. 

2 95J 63 L* T, 7391 3J W. R* 65 . . 
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things: first, the meaning ol the words; 
and; seconll>, their legal efiect, or the 
effect which is to be given to ihem. Tl.e 
meaning of tiie words I lake to be a ques- 
tion of fact in ill cases, whether we are 
dealing with a poem or a legal aocum.nt. 
Tne effect of the woro sis a question of law\'* 

I, therefore, consider that, on the findin s 
of the Courts below, the appeal must fail. 
I dismiss it witn costs, which include fees 
on the higher scale. 


W. c. A. Appeal dismissed. 


NAaPOR JUDICIAL COMMISSIONER’S 
COURT. 

Second Civih appeae no. 273-B of 1921. 
August 14, 1923. 

Present: — Mr. Kotval, A. J. C. 
ZUGI/AI— Defendant no. i — appellant 
versus 

RaTan and others — Defendants nos. 2 
AND 3 AND Plaint ff — Respondents. 

Construction of document — Will or gift. 

A document which was throughout called a Will 
began by reciting that the executor's death was 
drawing near and he was too weak to go to the 
Office of the Sub-Registrar and that, there- 
fore, he executed the Will in presence of the Pun- 
ches. It also recited : “ While I am alive out 

of the entire lands mentioned in this Will I have 
given forthwith half to my younger brother:" 

Held, that the words " While I am alive" 
and " forthwith " did not imply a gift in praesenti 
and that the document was a Will. [p. 688, 
eol. 2 .] 

Appeal from the decree of the Additional 
District Judge, Amraoti, in Civil Appeal 
Isi. 43 of 1921. 

Mr. R, R. Jaiwant, for the Appellant. 
Messrs. S. C. D. Chaudhury and M. R. 
Dixit, for the Respondent. 

JUDGMENT. — The plaintiff's claim is 
based on the allegation tiiat his brother 
Tukatam, who died on the 31st August 
1 917, had given "to him the property in 


s lit which consists of a joint half share 
in some fields and a house by a deed of 
gift 00 the 24th August 1917, and that 
when he went to take possession in 
April 1918 the defendants obstruct- 
ed him and did rot deliver possession 
to him. The plaintiff claims joint 
po.ssession* The defendants are the widow 
of Tukaram and hrr lessees. Defcidant 
No. I, the widow, pleaded that Tukaram 
was lying unconscious for 15 days h fore 
his death; that he did not execute the al- 
leged deed ol gift; that the deed itself 
states that it is a Will and that it is not 
properly registered and is, therefore, void. 
The document purports to be endorsed by 
the widow and, in view of tbisfact she plead- 
ed that her thumb-mark was forcibly taken 
by the j^laintiff on a piece of paper a 
few days before 'Tukaram's death and the 
Will is probably written on that paper. 
Defendants Nos. 2 and j, who are lessees 
for a year only, adopted the defence of de- 
fendant No. 1. In reply, the plaintiff pleaded 
on the loth September 1919 that the do- 
cument was validly registered and was 
a gift as possevssion wjs immediately 
to be taken and given. On the 23rd March 
1920 the plaintiff pleaded that the trans- 
action was intended by Tukaram and under- 
stood by the plaintiff to he a Will but 
that, when the dociDUent was presented 
to the Sub-Registrar^ he construed it as a 
gift and charged stamp-duty and penal- 
ty. Therefore, the defendajits pleaded 
that it was a gJft-de.d. It was adm tted 
that it was the intention of Tukaram to 
gi e possession and this is what was ex- 
p essed in the document hy the words 
miyajala lagahch dtli (I have given him 
forthwith) it was pleaded that some 
of tiie fields w^h^'ch were in possession 
of Bataidars could iiot be given into the 
plaintiff's possession physically and that 
Tukaram neither told the plaintiff to take 
possession imm diately nor to recover 
crops ani rent from the lessees nor were 
the tenants sent for. Inirther on, the 
plaintiff pleaded that two or t'.ree days 
after the deed was executed Tukaram 
told the plaintiff to take rent and crops 
and possession and that both Tukaram 
and plaintiff thought at the time of the 
execution of the deed that the directiou 
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about the immediate delivery of possession 
would not change a Will into a gift. The 
defen Ian t then admitted that the deed was 
a gift-deed as it transferred immediate 
ownership to the plaintiff. They also ad- 
mitted that the property was in posses- 
sion of lessees as alleged by the plaintiff 
and that anotl er field T\o. 25 was also 
in possession of a lessee. 

The Trial Court found that lukaram 
executed the document in favour of tl e 
plaintiff Maroti while in his senses, and 
that defendant No. I’s t’umb-mark 
was not taken forcibly on a blank paper 
but that she attested the document 
with full knowledge of its contents. It 
held that as the document was register- 
ed after Tukaram's death in the absence 
of his legal representative Ziiglai, defendant 
No. I, and on a false reprcvSentation by 
the plaintiff that he was himself Tukaram's 
representative and on his admission of 
the execution by Tukaram the registra- 
tion was invalid and the deed void 
as a gift-deed. It also held that the gift, 
if any, not being completed by delivery 
of such possession as was possible under 
the circumstances was void. However, 
the Trial Court h-ld that the document 
was really a Will and did not recpiire regis- 
tration and decreed the plaintiff's claim. 
The lower Appellate Court held that the 
document was a Will duly executed b> 
Tukaram while in his proper senses. It 
further held that, even if the document 
was a gift-deed, the registration was valid 
since the plaintiff as the assignee of T‘ ka- 
ram was the proper person to admit 
execution of the document. It confirmed 
the Trial Court's d-cree. Defendant 
No. I appeals. 

The only point argued in appeal is, that 
the document is a gift-deed and is invalid 
for want of proper registration. 

There can he no doubt that the docu- 
ment is badly worded and the pleadings 
on behalf of the plaintiff have furnish- 
ed ground for arguing that it is a gift. 
The plaintiff has explained how he came 
to call the document a gift. He himself 
was uncertain as to whether it will be 
construed as a Will in his favour and has 
made apparently disingenuous pleas which 
might support a gift in case it was held that 


[1923 

the document was a gift-deed. I am not pre- 
p^red tolaynwelr stre»o®rthfs fact. On 
tl e whole, it appears t' at the document 
was meant to be a Will'and iiot a gift-deed. 
It is tyoughout called a Will. It begins 
by reciting that the executant’s death 
is drawing near and that he 1 as grown 
very weak and is unable to go to the office 
of the Sub- Registrar, and that, therefore, 
he executes the Will in presence of the 
Panchas. Thfse recitals indicate that 
the testator was thinking of how his prep- 
erty was to be disposed of after his death 
and of the way in which it could be dis- 
posed validly without having to go to the 
Sub- Registrar. Stress is laid on the pas- 
sage translated '‘While I am alive out 
of the entire land mentioned in this Will 
I have given forthwith (lagalich dill) half 
to my younger brother Maroti." I do not 
think that the use of the words "WhTe I 
am alive {mi jiwaM ast'*) and “forthwith' 
(lagalich) imply a gift in preesenti. Read- 
ing the document as a whole, the words 
seem to be used not to imply that the 
transfer was made at the very time 
but to show that by the very document 
that was being executed the property was 
to go to the plaintiff. Agreeing with the 
lower Courts that the document is a Will, 
I dismiss this appeal, but in view of the nn- 
sat sfactory way in which the plaintiff 
made his pleas I direct that the i)arties 
pay their costs thro.ighout as incurred. 


G. R. D. & w. C. A. Appeal dimissed. 
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LAHORE HIOH COURT. 

Criminal ArPKAL No. 869 of 1922. 

December 22, 1922. 

Present . Justice Scott-Smith ana 
Mr. Justice Zafar Ali. 

DARAZ— ^Convict— -Appellant 
versus 

EMPEROR— Respondent. 

Penal Code [Act XL V of i860), 300, 304 

— Culpable homicide, when murder. 

Culpable homicide is not murder unless the 
act by which the death is caused is done with the 
intention stated in one or more of the clauses 
of section 300. Where the question is, whether 
the injuries caused are sulhcient in the ordinary 
course of nature to cause death, the nature of the 
weapon used and of ttie injuries caused must be 
taken into consideration, [p. 690, col. i.] 

Accused assaulted the deceased and inflicted 
no less than fifty injuries, but no blow was inflicted 
on any v ital part with sufficient violence to cause 
serious damage, such as fracture of the skull ; 

Held, that the case fell under the second clause 
of section 304 of the Penal Code, [p 691. col. i.j 

Criminal appeal from a , or^er of tj.e 
Sessions Judge, Jneluni, dated the 31st 
July 1922. 

M'. Niaz Muhammad, for the Appellant. 

Mr. Des Raj Sawhn y, for tue Respondent. 

JUDaMENT.— Tue two brothers, Daraz, 
appellant, and Bata, were charged unu.er 
section 302, Indian Penal Code, with tire 
murder of their third brother Niaz, and 
on trial in the Court of Session at Rawal- 
pindi, the former was convicte ^ an ^ sentenc- 
ed to transportation for life, waile tue latter 
was acquitted of murvier but convicted of 
simple hurt under section 323, In thm Penal 
Co .e, and sentenced to rigorous imprison- 
ment for si V months. He Jias not appeale i. 

Tiiat the appellant attacked Niaz aul 
caused injuries to aim is not aenie l before 
us, nor is tuere any contest witu regard 
to tue main facts as tuey appear in the 
account of tue assault given by tne prosecu- 
tion witnesses. It is, tuerefore, not neces- 
sary to state these facts at .^reat length 
and we summarise them as below, — • 

Some turee years before the event, the 
two convicts, Bata and Duraz, purchased 
48 kanals of land for Rs. 2,500 and haa it 
mutatca in their names. Niaz was at that 
time in service out of the village, but 
claimed to have remitted to his brothers 
his quota of cue purcuase- money. He left 
service am came back to uis village an I 
hal been cultivating tue Ian I for about 
pne year jointly with bis brother But a 

44 


when Daraz, who had for the whole of this 
year been ab ent in Rawalpindi, came back 
at h.euarvest time, only eigut (da^'s fief ore 
the fateful uay. On timt ('ay, wiichwas 
tJie 8tu May last, ti.e Wee brothers with 
tiieir wives, mother and farm labourer 
Raushan, wereat tlieir tJjreshing floor in the 
Ian; in question, at ii a. m. Wheat had 
already been threshed, and was lying tlicre. 
Dara^ claimed his sliare and wanted to have 
it divided there and then. Niaz demuned 
to it saying tliat it should be carried hc;me 
an .ivi ,ej t]\ere am not before ids name 
was en:ere in tue levenue papers as a co- 
owuer of tue Ian i. T..is le.i to an ilterta- 
tiou anl assault upon Niaz by Daraz and 
Buta. Niaz was fe leu to the ground and 
given a pyrolonged beating b> Daraz with 
a fnungh or cu>.gel. His mother a id the 
farm labourer Raushan and P'azal Hal i 
Mochi, Wiio had come up, en_,eavourerl 
to rescue him but in vain. Tiien his wife. 
Musammat Fatto, fled towai'cis the village 
foi help. On the way she met the Patwari 
and told him that her husband was being 
beaten by his brothers. On reaching the 
V! lage she g ve infuim'itio . 1 - M saiib 
Khan, lambardar,wlio at once rode to the 
spot where he found Niaz and his mother 
both lying injured.. Tne eye-witnesses were 
Musammat Fatto, wiuow of the deceased, 
Musammat Karam Bibi, the mother of the 
turee brothers, Rausnan. h eir farm labourer, 
and Fazal Ilani Mochi (P.Ws. N s. 3 toO) who 
deposed to tue facts state,, above. Further , 
tiiere was the evidence of tue Patwari who 
procee e 1 to tue spot imme„.iately anu on 
arrival tnerefoimi Niaz lying on tue ground. 
He called to uim am enquired what had 
bappenei to him. It was with <iifficulty 
tuat re replied tuat he had been beaten 
by lis brotneis. Tuey, too, were still 
there with their wives and mothers. 

As tuere could be no more trustworthy 
anl reliable witness than ihe motlier of 
tire appellant who ucpose ^ that Niaz was 
killed by him and es tue appellant himself 
stated that the fight took place between 
him anl the deceased anu that Buta did not 
take part in it, the learned Counsel aid not 
think it proper to contest the fact that Niaz 
was killed by Daraz and confined his argu 
meats to saoving that the oifence com 
mittea was not murder and that the sentence 
was excessive. 
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Tlie learned Sessions Judge founa that 
‘'the assault was absolutely unpremec.ilat- 
ed, that there was a sudden quarrel 
and that the deceased was attacked and 
beaten in tlie heat of passion anu that there 
was no intention to cause death, but 
convicted the appellant of nuirc^er, arguing 
that “ any person who beats another so 
mercilessly and with such utter disregard 
for the consequences must be deemeci to 
have haa the knowledge that death was 
likely to result from the effects of Ihe in- 
juries caused by him, and to Lave inflicted 
them with the intention set out in clauses 
secondly and thirdly of section 300, Indian 
Penal CocJe/’ But even if, as helc b^’ 
the learned Sessions Ju(i,ge, tl^e aj^pellant 
had the knowledge that aeath was likely 
to result from the effects of t{,e injuries 
caused by him. he was guilty not of mure er 
but of culpable homicide only. Accorc.ing to 
clause (2) of section2 pq, Indian Penal Co('e, 
** whoever^ causes c eath by doing an act 
with the intention of causing sucli bocily 
Injury as is likely to caiuse death commits 
the offence 01 ^ culpable homicide, and 
culpable homicide is not murder unless 
the act by which the death is caused is 
done with the intention stated in one or 
more of the four clauses of section 300. 
These four clauses are to be interpreted 
In the light ox the four illustrations appenaea 
to ft-— one for each clause. Now, if clause 
(2) be reaa with illustration (^>) it becomes 
deal that it does not apply unless the 
offender knows “that the particular person 
injured is likely either from peculi rity of 
constitution or immature age or ohier 
jip^ial circumstances to be killed by an 
injury which would not or^ inaiily cause 
death. Clause (3) does not apply unless 
the bodily injury intenuea to be inflicted 
is sufficient in the ore. inary course of nature 
to cause aeath, and illustration (c) si ows 
what sort of injury is sufficient in ti e orc i- 
mar\ course of nali^re to cause death, “a 
swoTi -cut or club-woiiiio sufficient to c-nse 
the c eath of a man in the ore inary coirse of 
nature/' Therefore, the question is wl e- 
ther the injuries caused in this case were 
sufficient in the ou inary course of nature 
to cause death. To answer this, we have 
to take into consideration the nature of 
fi) the weapon used and (2) the injuries 
caused!! Unfortunately, the we%bt of the 
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weapon was not ascertained and proved 
as it ought to have been, an:' we are, there 
lore, unable to juc.ge exactly the effect 
with which it woulu be use^, though we 
know the effect thoi it actuady pr Deduced, 
l! it was so light that even i used with suffi- 
cient violence, no letjul blow could be 
inflict ea witli it, it voula follow 11 at it 
was used to give a thrashing £na not to 
inflict fatal or aangerous injuries In this 
connection, we may invite tj e attention of 
the learned vSessions Jut.ge to the Rules 
and Ort.er of the Chief Court, Volume II, 
page 162, paragraph 33, accoti ing to 
which the weight of the weapon ought to 
have been proved. 

As regards the injuries, they were numer- 
ous accotuing to the evi,. ence 01 the me, ical 
witness wlio mace 11 e post mortem examina- 
tion, but were all simple with the excep- 
tion of three which, were fractiire of fi) the 
right eiglitli rib, {z) right ulna bone auj 
(3) lourth metacarpal bone. “Tie cause 
of death was sliock from multiple injuries 
on various parts of tlie body." Tl ese 
injuries were described under 27 heac.s. 
Among the simple hurts there were three 
conlusea wounris, one on the head am one 
on the right shin, a tooth bite and tw'o 
punctures. The rest were all contusions 
but some were so large as to inc.icate that 
each was the result of several blows, for 
instance the following : — 

No. 16 a broad contusion on the right 
buttock 6" by 3 1''. 

No. 19 i contusion 8“ fejy s*' on the back 
of the right upper arm. 

No. 27 a bioaci contusion on the back 
12 by 9". 

These in iiries si ow that the number of 
blows given were not less tl an 50, I ut no 
blow was inflictec on any vital part with 
sufficient violence to cause seriois carnage 
such as fractuie of the skull. It cannot 
be said that the injui ies which tl e appellant 
intenc eu to inflict were sufficient in tie 
odrinaiy course ol nature to cat se t eath. 
All tpit can be inleired rom Lis act of 
polom ec I eating is tl at 1 e knew tl at the 
injuries that he was inflicting might cause 
death. 

Where the prisoner asstuHccl a tlief 
so scvcjreJy tlat marks of fcparat# 



tm>lAKGA0£(S. 


V0I.75] 

RAMA CHANDRA RAO, In 

blows were found on bis body and several 
of Ills ribs were broken, and he died, 
Queen v. Man (i) where the busbana and 
the taUier of a womni, who baa been 
enticed away, laid in wait for the ofEender 
and fell upon bhii when he came up, beat 
him unmercifully with sticks ana broke 
several of his ribs causing injury to his 
lungs, and be died from the effects of the 
injuries [Faqir Muhammad v. Empress^ I2)] 
and where a man killed his wife by a single 
blow, it was hela that they bad committed 
culpable homicide and that their offence 
fell unaer the latter part of section 304. 
Similarly, in Reg. v. Govinda fS), in which 
the prisoner knocked his wife down, put 
one knee on her chest, and struck her two 
or three violent blows on the face with the 
closed fist, proiiicing extravasation of blood 
on the brain, and siie ctien in consequence, 
it was held tJiat there being no intention 
to cause death, and '•'he bo.aly injury not 
being sufficient in the ordinary course of 
nature to cause death , the offence comimtled 
was not murder but culpable homicide. 

In the present case the cudgel used by the 
prisoner does not appear from the sketch 
of it which is on tiie record to be a formia- 
able weapon, and tuough a few blows were 
intlictea on t e heici, taey were not ciCalt 
witii any gr ea t violence beca use they ca used 
simple hni t s onl} . Tuerefore, we are of 
olpnion, tliat t!ie case falls under clause ^2) 
of section 304, TmJ n Penal Co.^e, and 
accordingly we accept tj e appeal so far as 
to alter the conviction to that imder 
section 304, Part IT, and reduce the punish- 
ment to rigorous iniprisomuent for ten 
years. ^ 

W. C. A. Appeal accepted. 

(1) 5 N. W. P. H. C. R. a35. 

(2) lo P. R. 1890 Cr. 

(3) I B. I ind. Jur. 378; I Ind. Dec. 
(N. «.) 228. 
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MADEAS HIGH COURT. 

Criminal Revision Case No. 954 of 1922 . 
(Criminal REVi.sion Petition No. 794 of 
1922). 

August 17, 1923. 

Present /—Mr. Justice Krishnan. 

In re K. V. S. RAMA CHANDRA RAO— 
Accused —PExaTioNER. 

Madras District Municipalities Act {V of 1920), 
s. 24<^, 3 eh. V, cl. (q) — " Likely to be dangerom 
to human life, health or property,’' ii.terpretd- 
tion of— Machinery — Presumption of danger — 
Conversion of paddy into rice, whether industrial 
purpose. 

The expression ' ' which is likely to be dangerous 
to human life or health or property" occurring 
in Schedule V, clause {q), of the Madras District 
Municipalities Act must be read as qualifying 
not only the last clause "'any industrial put- 
pose” but has to be read with each one of the 
preceding clauses, [p. 692, col. i.] 

Ordinarily, any large machinery is dangerous 
to human life, but this cannot be presumed with 
reference to any particular machinery, such m 
a rice mill for converting paddy into raw rice, 

692, col. 1.] 

The conversion of paddy into rice is an indust- 
rial purpose within the meaning of claiise (a) of 
Schedule V in Madras Act V of 1920. tp.69*, col. i.J 

Petition, timer seel ions 435 ano 439 
of the Code of Criminal Proceauie, 1898, 
praying the High Court to revise 1 le judg- 
ment, dated the 27th July 1922, of the Court 
of the Joint Magistrate, Rajamundiy, 
in Criminal Appeal No. 12 of 1923, preferred 
against the judgment of the^ Court of the 
Second Class Bench Magistrate, Raja- 
mundry, in Bench Case No. 254 of 1921. 

Mr. P. Venkataramana Rao, for the 
Petitioner. 

T .e Public Prosecutor, tor the Crown. 

ORDER.— Tuis case raises the question 
of the construction of section 249 of Maaras 
District Municipalities Act, V of 1920, 
taken with clause (g) of Schedule V. The 
accused keeps a rice mill for conveiting 
paddy into raw rice, within three miles 
of the Municipal limits of Rajamundry. 
A Notification was issued under section 
2 9 of that Act and as the result of that 
the parties doin^ anythi^ for one or 
more of the purposes specified in S-hedule 
V were obliged to takj out licenses from 
the Chairman. The accused has been con- 
victed for not taking out a license accord- 
ingly for this rice uiill within the time 
allowed • 

It b argued before ’ue that the conviction 
is wfo«g> is aceueed'i niill was a«t usea 
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for any of the purposes mentioned .in Sche- 
dule V. Ti.e point turns on how clause (q) 
of vSchejule V, is to be construed, par- 
ticularly whether the last words of it 
w} ich is likely to be dangerous to huivan 
life (^r health or property"’ are to be read 
as qualifying the last clause “any inhus- 
tiial proces ” or a.re to be read wit], each 
of ti e clauses preceding it beginning 
with “storing any explosive or coiiibiistibk 
material/’ Some clue I0 t e constri ction 
of this clause is given in tl.e proviso 
to it wrerein the wor('s “for j)iivate use" 
have to be clearly read witli each one of 
the preceding" wofc.s as otherwise it will 
be a direct c mtradiction of cla'ire (n) above. 
It seems to me reasonable to rtad “likely 
to be dan erous to human life, health or 
property" as quali‘yin each one of the 
previo s cla’ ses in '‘q” and not merely 
the last. The o' je t seems to me to bring 
under Kunicipal control by the method 
of issuing licenses the keeping or using 
of thin s which are dangerous to human 
life, health or property. To hold otherwise 
will be to give undue extension to the 
clauses dealing with the using of fuel or 
machinery for industrial purpose-. The 
purely grammatical construction of the 
language of clause would seem also 
to suggest that the last clause qualifies 
all the previous clause^. 

In the view taken by the 1 ower Courts 
the question whether the machinery^ used 
by the accused was dangerous to human 
life, health or property has not been con- 
sidered. Ordinarily, any large machinery 
is dangerous to human life, but we cannot 
presume it with reference to any parti- 
cular machinery. Tuecase must, therefore, 
go back to the T^ial Cotrt tj be re-tried 
in the light of the above observations. 

It may be stated in concl sion that I 
do not accept the argument that the conver- 
sion of paddy into rice is not an industrial 
purpose. It is clearly one. 

The conviction is set aside and the case 
lemandcfi to the Bench ^Magistrate for^a 
fresh trial and disposal. Tne fine, if paid, 
will be refunded. 

K. V, ConvicHon sei aside. 

Case remand ei. 


LAHORE HIGH COURT. 

Criminai, Revision Petition No. 934 
OP 1923. 

Jniie 22, 1923. 

Present : — ^3Vir. Jiistice Moti Sagar. 

MUNSHI ANl) ANOIHHR— ACCUSED 

—Petitioners 

versus 

KMPBROR— respondent. 

Criminal Procedure Code {Act V of 1898), ssi 

514— Security to keep the pe^e-^ Conviction 
for rioting — No order as to security-— ^Proceeding, 
separate, for confiscation of security, validity of. 

If a Criminal Court, knowing that a person 
charged before it is under security to keep the 
peace or to be of good behaviour, in sentencing 
that person in the case before it makes no reference 
to the confiscation of that security and takes no 
steps towards its confiscation, it is not competent 
for that Court or any other Court in a subsequent 
and separate proceeding to take such steps. 

Emperor v. Mawaz, 18 Ind. Cas. 403; 13 P. R. 
1913 Cr.; 7 P. W. R. 1913 Cr.; 14 Cr. D. J. 67; 39 
P. I4. R. 1913 (F. B.), followed. 

Peidiou, under sectioji 439, Crimiiial Pro- 
ccdiue Code, for revision of an order of 
the District ^Magistrate, Ludhiana, dated 
the 8th January 1923, affirming tlial of 
the Honorary Kagistrate, First Class, Rai 
Kot, District Lndhic'na. 

Ml. R, C. Som, tor the Petitioners. 

JUDGMENT.— O . the ist of Odobei 1918, 
the petitionei Kunshi was bound down 
to be of good behaviour for one year in 
the sum of Rs. 500 with one surety under 
sc'.tion 107 of the Criminal Procedure 
Code. Before the term of the bond had 
expired, be was convicted of rioting and 
sentenced to six months’ rigorous imprisou'- 
m^nt and a fine of Rs. 50 under section 147 
of the Ijidian Penal Code. On appeal 
to the learned Sessions Judge the convic- 
tion was maintained, but the sentence was 
reduced to three ninths’ rigorous imprison- 
mmt and a fi le of Rs. 30 only. An appli- 
cation for revision was made to the High 
Court, and the order as to fine was set 
ande. With regard to the scxrtence or 
imprlsonm^ it it was observed by the learned 
Jv^ge that there was n a clear ground for 
interference in revision inasmuch as the 
sentence of imprisonment had already 
expired. Subsequently, proceedings were 
taken against the petitioner and the surety 
far the forefeiture of their bonds under 
s-cion 5x4 of the Criminal Procedure Code. 
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On the 21 st of D<;cember 1922 the petil lon- 
er's bond was forfeited and an order passed 
to the effect that Ram Kishen, who had 
stood surety for him, should forfeit his 
security to the extent of Rs. 300. An 
appeal against this orcei was preferred 
to the District IViagistrate bit dismissed 
on the 8th of January 1923. 

The petitioners lave now come up in 
revision to this Coirt, ai.d it las teen 
contended on their behalf that the order 
passed by the Courts below wilh regard 
to the forfeiture of the bond and the security 
is illegal and should be set aM'dc. It is 
pointed out that the District IVlagistrate, 
who convicted the accu ^ed of ri Dtirg t-ndei 
section 147 of the Indian Penal Code, knew 
that he was under sect nty and yet d'd not 
take any steps towards its confiscation, 
liay attention has been drawn to the state- 
ment or Gopal Das, a witness for the de- 
fence, who deposed to the effect that he 
and Munshi had both been bound down 
together, and reliance is placed on Emperor 
v. Mawax (i) in wliich it has been laid down 
that if a Criminal Court knowing that the 
person charged before it is under security 
to be of goo '1 behaviour, in Sentencing that 
person in the case before it makes no 
reference to any confiscatioi of that se- 
curity and takes no steps towards its con- 
fiscation it is not competent for that Court 
or any other Court in a subsequent and 
separate proceeding to take such steps. 

This ruling, in my opinion, is exactly 
in point and applies fully to the facts of 
the present case The order passed by 
the learned Magistrate in taking action 
for the forfeiture of the bond and the se- 
curity is clearly illegal and must be set 
aside. I accept the revision and order 
accordingly. 

z. K. Revision acsepted. 


(i) 18 Ind. Caf. 4031 13 P. R. 1913 Cr.j 7 P. 
W. R. 1913 Cr.j 14 Cr. I#. J. 67J 39 P. I/. R. 1913 
(F. B.). 


LAHORE HIGH COURT. 

CniMiNAn Appeai. No. 868 of 1922, 
December 30, 1922. 

Present ! — Mr. Justice Scott-Smith and 
Mr. Justice Zefar Ali. 

GULAB— CoNvici>— Appeelant 
versus 

EMPEROR— Responden'’'. 

Eviderce Act ( I of 1872), s. 25, scope of^ 
Murder — A ccused indicating spot where body buried, 
effect of. 

Section 25 of the Evidence Act lays down that 
a confe.ssion to a J dice Officer shall rot 1 e used 
as against the person making it, it[does not say 
that such a confcvss on shall 1 e inadmissible for 
all pur] OSes, Such a confession may he used 
for the purpose of arriving at a conclusion whether 
a subsequent judicial confession should be believed 
or not. [p. 694, cd. 2,] 

here in the case of a murder a person gives 
infoimation which leads to the recovery of the 
dead body, that fact alone would not he sufficient 
to connect him with the murder, [p 695, col. i .] 

Criminal appeal from an orcer of 11 e 
Sessions juege, Rawalpinci, dated the I7lh 
August 1922. 

Mr. Niaz Muhammad, lor tl.e Appellant. 

Mr. Des Raj tiawhny, Public Prosecutor, 
for the Respondent. 

JUDGMENT. — ^This is an appeal by 
Gulab from the order of the vSessions Judge 
of Rawalpindi convicting him of the murcier 
of Fazal Haq on or about the 9th March 
1922, and sentencing him to transportation 
for life. 

We have already passed orders accepting 
the appeal, acquitting Gulab, and directing 
his release, and wc now proceed to recor,' 
our reasons. 

Tl e facts are iully stated in the juegnent 
of the Court below acc need not I e repeated 
at length. The motive lor the mitrdei 
is^ said to he that ti e deceased hao inlin acy 
with one Musamniat Blari, who is the wife 
of a relation of Gulab, and that Gulab also 
had intima^ with her. The evicence as 
to motive is extremely slenaer but it is 
unnecessary for us to refer to it in detail 
as we consider that the eviuence connecting 
the accusedlwdth the murder is insufficient 
to support the conviction. Fazal Haq's 
wife had disappeared from home some 
time before the occurrence and Fazal Haq 
had been in the habit of leaving his house 
to search for her. He left his house on the 
early morning of the 19th March, and as 
hf had returned by the a7th Alaf, th^ 
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brother of the appellant, and others re- 
portea his disappearance at the Police 
Station. The Police went to the spo', 
find mi the 2n(] April, the api elh i.t is s- id 
to have given information which led to the 
discovery of the dead bociy ol Fazal Haq 
which was buried some lo feet below tl,e 
surface of the ground under the bank of 
a field belonging to the appellant himself 
and not very far from the village. On the 
same day the Head Constable sent a mkka 
(Exhibit P. C.) to the Thavta, which has 
been treated as the First In fottraticn 
port i nthe case and i^vhich contains the coi:- 
lession of Gulab made to the Police. This 
confession, ha\ing regard to section 25 of 
the Indian Eviaence Act, cannot be proved 
as against Gulab. On the 8th April, Gulab s 
confession was recorded by a First Class 
Magistrate. On the 30th April, an applica- 
tion was made by a Pleader on behalf of 
the appellant to the effect that he had 
made the confession in consequence of a 
proi^se that i e would be examined as 
an approver in the case. The conviction 
is thus based upon a retracted confession 
together with the evidence that the appel- 
lant pointed out the place where the de^d 
body of Fazal Haq was buried. Bostan 
Khan, Fatwari, (P. W. No. 0) wi stheperson 
who persuaded Gulal) to make his con- 
fession to the Police, He haa "omitted 
that he held out some im u cement to Gulab 
and the learned Sessions Juage remarks 
that it is plfin that the promise mac e by 
the Patwan referred to the cl arge against 
the accused person, and that it was .suffi- 
cient to make it appear to him that by mak- 
ing it, i.e., the confession, le would gain 
some advantage or avoid some evil of a 
temporal nature in reference to the pro- 
ceediixgs against him. The learned^ Ses- 
sions Judge, however, was of opinion, 
that this only applied to the confession 
made to the Police on the 2na April, ana 
that the influence brouglit lo bear i pou 
Gulab by the Fatwari was no longer effectual 
at the time when he made a confession 
to the First Gass Magistrate on the 8th 
April. It is strongly urgeu on behalf of 11 e 
app^ant that after he made the confes- 
sfoii on the 2nd April, under the influence 
of some indueement' it is not at all likely 
that this influence baa ceased to affect 
him on the 8th April. In our opinion, 


tw 

there is a good aeal of force in this argu 
ment and we doubt whether it would be 
safe to hold, under the circumstances, tl at 
the confession of the 8tli April was a volun- 
tary one.^ Tl e main argument, IjOvvevet, 
urged against it was that it differs material- 
ly from that made to the Police on tlie 2na 
April. The Public Prosecutor wb.o appear- 
ed for the Crown objected to any use what- 
soever being made of the confession to the 
Police. He referred section 162 of the 
Criminal Froceaiue Code which lays (.own 
that no statement made by any person 
lo a Police Officer in tl e cour.se of an in- 
vestigation unuer Chapter XIV of the 
Code of Criminal Piocec ure shall, if 
taken down in w'luing, be signed b)' the 
person making it, nor s] all such waiting 
be used as evidence. Now, this argument 
has no force, hecat se at the time when the 
appellant niac.e his confes.sion lo tl e Police 
there was no investigation heimr hela 
into any offence un. er Ci.apter XIV of the 
Code. At that time the Police were merely 
investigating tlie alleged risappearaace of 
Fazal Haq ana there was no eviaence that 
any offence had been committed. The 
Public Prosecutor also referred to section 
25 of the Incian Evidence Act which re- 
quires that DO confession made to a Police 
Officer shall be proved as against a person 
accused of any offence. Now% all 11 at 
tljs section Irys down is that snch a con- 
fession shall not be used as against a person 
making it. It does not lay aow^n that such 
a confession shall be inac.missible for all 
purposes and in Wood r off e and Ameer 
All's Law of Fvidence, 7th Edition, a1 
page 267, the learned comnientalors 1 oint 
this out and say that the confession may 
be proved for other purposes. We lave 
no doubt at all that the confession may 
be used for the purpose of aiiiving at a 
conclusion as to whether the subsequent 
juc icial confession of the 8th April shoulo he 
believed or not. Now, in the confession 
made to the Police Gulab mentionecl Fazal 
Karim, the hushah ' of Musammat Bhaii 
aforesaid, Qaim Din and Sardar as his 
accomplices, whereas in the judicial 
confession he mentioned Alaf, his brother 
an(' one Muhammad, a stranger, as his 
accomplices. In the Police conlessicn 1 e 
said that he was holding the. legs of Fazal 
Haq at 11' e time of the mur(,ei wl.ilst Qalni 
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Din Sat on ids chest, whereas in Ihe judickl 
contession he s?ys that 1 e himself sat on 
Fazal Haq's chest and ( id not say that any 
one held Ids legs. In the Police confession 
he states that after tlie mur(i.er Fazal Karim 
and Qaim Din carried the corpse whilst 
he himself carried a whereas in the 

judicial confession he said that he and Alaf 
Din carried the cor])se. In th,e Police con- 
fession in which he named Qnim Din, a 
stranger, as his accomplice, he says that 
after the burial of the corpse all his com- 
panions went straight off to their own 
houses. In the judicial contession he said 
tliat Muhammad wd,o was a stranger came 
back with him ancc stayed in his house till 
the morning. These discrepancies show, at 
all events, that one of tlie two confesssions 
is certainly not a true contession. Un^er 
these circumstances, we llduk ti^at it would 
be extremely unsafe to put mucli reliance 
on tlie confession of the 8th April. 

Tiiere is wdiat aj.'pears to be fairly reliable 
evi euce that Gulab gave the information 
which led to the discovers of the < ead 
bo.ijd Ti.ere is, however consiJreable 
force in Connser.s argument that certain 
in :epen .enl witne.sses who are saiu to l.ave 
been present at the time l.ave not been 
])ro uce.. in Court. It is stated that 
MiiLammac, Hussain CP. W. No. 4), Yusuf 
fP. W. No. 7) ani Mul.nmiuact Ilald 
fP. W. No. ij) I ug up ti e earth at the 
place of burial after tliat place hau been 
pointed out hy Gulab. Ti est persons, 
however, have ill unanimously cieposed 
that it was not Gulab but the Police 
w^l.o point ej. out the place to them. 

Their evidence ten Ns to throw some 
doubt upon ti.e story of Gulab ijointiug 
out the plact of burial, but even if we l.olu 
it to be satisfactorily provec, tiu,t Gulab 
di : give tjie information whiclj leu to 'he 
recovery of the dead boly, that fact alone 
would not be sufficient to connect him 
with the murder, because a person may 
very well know where the boJy of a murdered 
man has been burieh- without lJujseh leaving 
joined in committing the inui'cier. 

As we are iinalle to rely iipon the rc- 
tractea contession ot Gulab ti.eie is no 
sufficient evidence in support of his convic 


tion. His appeal Is, therefore, accepted 
an I he is acquittcf . 

w. c. A. Appeal aooepted. 


MADRAS maH COURT. 

Referred Triae No. 175 of 192:2. 
Criminal Appeals Nos. 1848 and 1849 
OF 1922. 

March 6, 1923. 

Present : — Justice Sir Wilham Ayling, Kx., 
and Mr. Justice Odgers. 

If? re THACKROTH HYDROSS and 
oxHERS — P risoners. 

Criminal Procedure Code {Act V of 1898), 
ss. 154, 157, 162, 342, 540 — Local inspection hy 
Magistrate, when permissible — Results, whether can 
he embodied in the testimony of witnesses. 

It is competent to a Magistrate to make a local 
inspection for the purpose of enabling him to under- 
stand better the evidence which is laid before 
him and to use the evidence of his own eyes to 
test the truth of what the witnesses have deposed 
to, and it is immaterial that the result of such 
inspection is not at once put on record and laid 
open to the scrutiny of parties; nor is it necessary 
that the accused or their representatives should 
invariably be present at a local inspection, [p. 
697, col. i.j 

Where, after a local inspection, the Magistrate 
re calls the prosecution witnesses under sec- 
tion 540, Criminal Procedure Code, and really 
embodies the results of his in.spection in the ex- 
amination of such witnesses on re-call and the ac- 
cused are afforded a full opportunity of cross-ex- 
amining them with reference to the facts then 
elicited, the procedure adopted is not illegal 
nor prejudicial to the accused, [p (97, col. 2.] 

Queen- Empress v. Manikam, 19 M, 2O3; 6 M. 
E. J . 143; 2 Weir 725; 6 Ind. Dec. (N. s.) 888; Bahbon 
Shaikh V. Emperor, 5 Ind. Cas. 365; 37 C. 340; 
14 C. W. N. 422; II Cr. L. J. 121; II C. I/. J. 335; 
In the matter of ihe petition of Lalji, 19 A. 302; 
A. W. N. (1897) 52: 9 Ind. Dec. (n. S.) 198; Sudhama 
Upadhya v. Queen- Empress, 23 C. 328; 12 Ind. 
Dec. (N. s.) 219; Alia Rai v. Jhingur lewari, 13 
Ind. Cas. 844; 39 C. 476; 16 C. W. N. 424; 15 Ca 
E. J. 403; 13 Cr. E. J. 156, considered. 

Action 342 of the Criminal Procedure Code 
docs not msdie it legally incumbent on a Magis- 
trate to further question the accused with re- 
ference to the evidence elicited from the prosecu- 
tion witnesses after the framing of the charge 
when they are re-called by the Magistrate under 
section 540, Criminal Procedure Code, though 
it is highly desirable that he should so question 
the accused if the evidence contains any 4^new 
matter of importance, [p. 697, col. 2.3 

Referred Trial 160 of 1922. followed. 

A Deputy ASuperlntendent of t Police is an 
officer legally competent to inytotigatf the fact* 



INMAN CASES. 


[ 19*3 


696 

THACKROTH HYDROS^!, In re. 

of offences of murder and dacoity within the 
meaning of section 157, Indian Evidence Act, 
and a statement of a witness recorded by such an 
officer is not inadmissible merely because it was 
not recorded as required by section 154, Criminal 
Procedure Code. [p. 698, col. 2.] 

Trial referred by tlie Court of the Special 
Judge, Malabar, Calicut, for confirmation 
of the sentences of death pas.sed upon the 
said prisoners in Special Judge Case No. no 
of 1922. 

Appeal by the first prisoner and by the 
second and third pn’sonors, res^ ecti\ ely, 
against the said sentences. 

Messrs. R. N. Atyengar and P. Govinda 
Menon, for the Accused. 

Mr. J. C. Adam, Public Prosecutor, 
for the Crown. 


JUDGMENT. 

Aylin®, J* — The three accused in this 
case have been convicted of dicoiting 
the house of one Ktishnan Nair of Olavatoor 
and murderiiig him by beating h mto death. 
The oSence was comm'tted on the night of 
34th October 1921 in the course of the Moplah 
Rebellion. The prosecution evidence tends 
to show that about nightfall a band of some 
25 armed rebels attacked a small hamlet 
consisting 0 about five houses of wlich, 
Krislinan Nair's was one. All were looted; 
the inmates of these houses escaped but 
Krishnan Nair was caught and beaten 
twice, the second time with fatal results 
and his body thrown into a well. The well 
is said to have subsequently been filled 
lip and the body has not been found, but 
in the light of the evidence in this case 
we see no reason whatever to doubt that 
Krishnan- Nair was killed that night in 
the course of the dacoity. We have th? 
evidence of four of the inhabitants of t! e 
hamlet who depose to this occurrence 
and to having seen the three appehants 
who were well known to them, beat Krish- 
nan biair and throw his body in the morn- 
ing into the well. 

Before discussing the merits of the case, 
I shall deal with two prelimbiary objec- 
tions taken to the procedure of the Special 
Judge. It appears that when the first 
accused was examhied under section 342, 
Criminal Procedure Code, he asked that 
a p'ari should be prepared of the scene of 
the offence. This was not done, but tfi^ 


Speral Judge personally visited the scene 
of offence, 18 m’les from his headquarters, 
with the prosecution witnesses, and observed 
for Irmself the relative positions of the huts 
and the places from which the witnesses 
claim to have seen the acts deposed to by 
them. After this, acting under the powers 
vested in lum by section 540, Criminal Pro- 
ce lure Code, he re-called these prosecution 
witnesses, or rather three of them, and 
examined them in such a way as to put 
on record the most important points 
which he had observed at his personal 
inspection. The witnesses were then cross- 
examined by the defence. It is argued 
Uiat the Special Judge’s procedure has 
been illegal in two paiticulars and that 
on that ground the conviction should be 
set aside. It is contenced first that he was 
not entitled to use the results ol his personal 
inspection to test the truth of the prose- 
cution witnesses' story, and, next, it is 
contended that it was his duty to again 
fjuestion the accused under section .342, 
Criminal Procedure Code, with re^eience 
to tie evidence which the prosecution wit- 
nesses gave, when re called as stated above. 
As regards the first point we have been 
referred to sever;'.] rulingvS by the learned 
Counsel for the fi st accused, the most 
important of which is Queen-Empress 
V. Manxhim (i). In that case, as I under- 
stand it, two le rned Judges of this Court 
laid it down that the accused are entitled 
to have notliing stated against them iri 
the judgment which was not stated 
o.i oath in their presence and which 
they have had no opportunity of testing 
by cross-examination and of rebutting. 
At the same time they say that 
a Magistrate may make a local inspection 
for the purpose of enabling him to under- 
stand better the evidence which is laid be- 
fore him; but forno other purpose. The dis- 
tinctir^n seems to be between enabling 
a Magistrate to undestand such matters 
as the description of the locality which 
may be confusing or obscure, and enabling 
him to test the truth of the witness's 
statement of a physical fact by the Magis- 
trate’s own ocular observation. I think 


(i) 19 ]V 7 263; 6 M, E. J. 

6 Iiid. Dec, (N. s.j 888. 


143; 2 Weir 


72 
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this distinction is also brought out in a 
Calcutta case Babbon Shaikh v. Emperor 
{2) but two ot th? learned judges who dealt 
with that case, WoodrofEe and Chatterjee 
JJ., seem to have held that it was open 
to the Court to use its local inspection 
also to test the sworn testimony on 
record by the light of its own observation. 
This is also the effect of the judi?ment of 
Sir John Kdge, C. J. in In the matter of the 
petition of Lalji {^) a. very high authoiit}^. 
The learned Public Prosecutor has referred 
us to a case reported as In re Davaraja 
Nayagar (4) in which Sir Arnold White, C. J. 
of this Court, declined to follow the 19 Mad- 
ras ruling [Queen- Emperess v. Manikam (i)] 
on the ground that it was no longer app- 
licable after the amendment of the Code 
affected in 1898. Speakii,g for myself, 
I should be inclined to agree with the 
ju^ment above quoted and to hold that 
it is ope 1 to a IViagistrate to use the evidence 
of his own eyes to test the truth ot what 
the witnesses have deposed to and that 
in the present case the Special Judge has 
made no improper use of his local 
inspection. 

But it is objected that he has failed to 
observe two precautions which two o' the 
learned Judges in Babbon Shaikh v. Emperor 
(2) have held to be necessary. 0,e is that 
the result of the inspection must at once 
be pat on record and laid open to the 
scrutiny of the parties. Chatterjee, J. 
says: — ''*To spring such opinions or inferences 
upon the accused at the time of pronouncing 
judgment is an error of procedure that 
may have materially prejudiced the accused, 
and they are quite justified in complaining 
that they have not had a proper trial. 
It was further stated by the ju dgment 
in Queefv- Empress v. Manikam (i) that 
when any inspecton is made, the Magistrate 
should invariably be accompanied by both 
parties or their representatives. It is 
stated that this was not done and that the 
accused were not represented at the inspec- 
tion in the present case. Sir John 
Edge in the 19 Allahabad case [In 

(2) 5 Ind. Cas. 365* 37 C. 340J 14 C. W. N, 
4221 II Cr. I<. J. 121; II C. I/. J. 335. 

(3) 19 A. 302} A. W. N. (1897) 52J 9 Ind. Dec. 
(N. s.) 198. 

(4) 2 Weir 728. 


the matter of the petition of Lalji 
(3)] on the other hand, is at pains 
to point out that it is not necessary that 
the accused or their representatives should 
invariably be present at a local inspection 
and he says nothing whatever about the 
necessity of making a note 01 record at 
once o^ what the Magistiate has seen^ 

In the present case, as I have already 
stated, the Magistrate has really embodied 
the results of his invspection in the examina- 
tion of the prosecution witnesses on re-call 
ana the accused have had a full opportunity 
of cross-examining them with reference 
to the facts then elicited. 

The fact more pressed by the argument 
that the accused per sot. s were not affoided 
an oppoitunity of being represented at 
the local in spec tio a and before deciding as 
to the effect 01 such an omissim we deemed 
it best t") call f >1 a special repoit fiem the 
Special Judge as to his procedure, hrom 
this it appears that the argument is based 
oo no feundation. Previous intimation 
of the inspecticn had been given to both 
the defence Vakils ; and one of them, Mr. 
T. M. Krishnaswamy Nedungadi, 'was 
actually present on behalf of all three appel- 
lants. Oa the whole, I dc not think that 
the Specif! Judge in this case has used 
his local inspection illlegally or in such 
a way as to prejudice the accused. 

As regards tie point based on section 
342 it has been held in a recent case. Re- 
ferred Trial !No. 160 of 1922, in wlich I 
was one of the Judges, that section 342 
does not make it legally incumbeat 
on the Magistrate to further question 
t» e accuse > with reference to the evidence 
elicited from the prosecution witnesses 
after the framing of the charge when they 
are re-called b> the Magistrate under sec- 
tion 540, Criminal Procedure Code. It may 
be highly desirable that he shouh so ques- 
tion the accused if the evidence contains 
a new matter of importance, but after 
carefully scrutinizing the evidence in this 
case elicited on re-call I do not think it can 
be classed in that category. The learned 
Counsel for the appellant has referred us to 
three passages in the re-call evidence of the 
most important witness P. W. i. One is 
** As there were thicker jungles on Krish* 
nan Nair*s side of the paddy fidd, I went 
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there. The jungles on Krishnan Kair's 
side of the paddy field are thicker than 
those on my side. The .second is ‘"The 
pUce where P.W, No. 5hi:l was only 10—15 
feet jiom wheie I was, but I never saw 
him at the time/' The third is, ''I .say 
that the well of the deceased's house is 
visible from my house. I could ahso 
see persons drawing water from that well 
from my yard." None of these passages 
appear to me to contain such a new and 
important matter that it could be said 
that the accused were prejudiced because 
th.ey were not asked what they had to .say 
with respect to them, especial!}' if it is 
remembered that tuey were defended in 
the lower Court. As regards the latter 
two points the Special Judge in paragraphs 
Nus. 17 and 18 of his judgment has recorded 
that he thinks that P. Ws. Nos. i and 5 
must have seen each other although they .say 
tley did not, and he feels very doubtful 
whether P. W. N <. i could have witnessed 
f romhis house next morning the dragging of 
the deceased to the well. As regards the 
thickness oi the jungle all he says is; ‘‘There 
is a thick jungle to the . oi th and west of 
the house. At night time it would be .safe 
enough to hide where the witnesses say 
they did, ana to watch what was liappen- 
iug." I do not think that any of thes^ 
points aie points on whic ) it was impera- 
tively n^ces.sar^ to iirther question tie 
acci sed. I world dismi.ss both tlie.sf legal 
objection.s lor the trial as untenable. 

Passing to the merits of the case, I may 
observe that the important question is 
whether the statements of P. Ws. Nos. 1, 3, 

5 and 7 that they observe d the three appel- 
iauts either among the daccits or taking part 
in the actual m irder of Krishnan Nair and 
dispo.sing of his body can be accepted. One 
of the witnesses, P. W. No. i, i s said to have 
made a statement to the Deputy Superin* 
endent of Police at Calicut five days after 
the offence, in which he gave an account of 
what occurred and named six persons includ- 
ing the three appellants as among the 
koplahs who looted the hou ses and murdered 
Krishnan Nair. It has been objected that 
this statement. Exhibit a, is not admissible 
in evidence. The Deputy Superintendent 
of Police is an officer legally competent 
to iiivestigate the facts of the murder 


\vm 

and dacoity within the meaning of section 
157 of the Indian Evidence Act — vide 
section 551, Criminal Procedure Code. The 
requirements of section i57 are, therefore, 
complied with, and I cannot accept the 
contention that Exhibit a which records 
the statement taken down by tie officer 
is iuadm ssible because it was not recorded 
as required by sectio . 154, Crimt al Pro- 
cedure Code. At the time when it was 
made the Rebellio waa i > full j^rogress, 
and it was impossible to fulfill the require- 
ments of section 154. The statement ix: 
question was undoubtedly the F.ist Infor- 
mation given to the Police oi the commission 
of this crime and it is not affected by any 
such provision ot law as is contained in 
section 162, Criminal Procedure Code, 
which renders statements of witnesses to 
a Police Officer in the course of an i -vesti- 
gation inadmissible in evidence. It is 
admitted that it Would have been open tc 
the Deputy Superintendent to give oral 
evidence of vvhatP. W. No. i told him and 
even to re fi esh his memory b a reference to 
Exhibit A, and, in the absence of a specific 
legal prohibition, I am prepared to hold 
that it was open to the Court fi, take in 
evideive his written record of what P. W. 
No. lactinlly said to 1 im. The inclusion of 
the names ol these appellants in a state- 
ment made so early after the crime (ha\ing 
regard to the conditions of the country) 
seems to be an iinj)ortant ^nece of corrobo- 
ration of the identification of the ai>pel-- 
lauts by witnesses in the Jspecial Court. 

I feel, hovvever, ex>usiderable doubt as 
to whether we can accej)! the evidence of 
P. Ws. Nos. 5 and 7 as to the .second beating 
of Kri.slinau Nair by the appellant which 
is said to have caused his death. The 
Special Judge himself seems to entertain 
some doubts as to whether the witnesses 
have not to some extent added to what 
they saw, and it is curious that all the four 
witn sses with one accord ascribe to these 
three appellants before us all the actions 
leading up to or connected with t.e death 
of Krishnan Nair. It is these three men 
and oneoffier absent man, named Aidmman, 
who are said to have beaten him w'hen they 
first came to his house, to ave dragged him 
out at midnight and beaten Hm again 
and caused his death and lastly to have 
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dragged his body to the well in the morn-* 
ing. It would seem as if none of the < ther 
22 rebels took any part in any of this. I 
doubt very much whether the mhlnight 
beating was watched by any of the neigh- 
bours and I cannot agree with the Si^ecial 
Judge ttat it is likely thotP. W. No. 7 would 
have ventured to come down out ot the 
jungle and penetrate into the compound 
ot Krishnan Iviair to see the final act of 
the murder. The preliminary beating clearly 
did not can so the man's death, aiid it cannot 
be.snd that, because the appellants dragged 
the body to the well in tlie morning it 
must be taken that it was they who beat 
him to death at midnight especially in view 
of the number of the gang. Nor do I think 
it can be said that the murder of Krish- 
nan Nair is shown be j^art of the common 
intention of the dacoits so that all the 
m mbers of the dacoit gang could be con- 
victed jf the murder. 

X think that the conviction for murder 
must be aside, as regards the con- 
viction for dacoity, 1 see no reason what- 
ever for doubting tl at these appellants 
took part in the dacoity an d were recognised 
by the wdtnesses. The allegation of enmit} 
and the (dibi evidence adduced for the 
defence have been dealt w’-ith by the Special 
Judge. I would set aside the convn tioi s 
for murder, coufiimuig those tor dacoit}^, 
and ill place of the sentence of death, 
sentence eacli of the three appellants to 
transportation for lif. . 

Odgers, I. -In tliis case two preliminary 
points 1 ave been taken on l^elialf of the 
accused, cither of wdiich, it is said, amount 
to an illegality and w.uild, therefore, vitiate 
the trial. Tlie first is that the Special 
Judge mtde an inspection ol the locality 
where the crime is said to have been commit- 
ted ana, further, that he testen tin statements 
of certain of the prosecution witnesses 
by’' 1 is personal observation of the spot. 
The Second point is that he failed to examine 
t.e accused under section 342, Criminal 
Procedure Code. 

To deal with the first point, the trie! ol 
the case began on the 9th of September 
1922. The inspection by the Special Judge 
is said to haye taken place during the trial. 
Section 55 ^^ Criminal Procedure Code. 
Explanation, lays down that a Judge or 


IVlagistrate shall not be deemed to be a party 
or personally interested, within the meaning 
of the section *‘by reason only that he has 
viewed the place in which an offence is 
said to have been committed ♦ * ♦ * 
and made an enquiry in connection with 
the case." Tliere are certain authorities 
which have been cited to us in support 
of the Contention taken for the accused. 
The most important, from our point of view, 
is that contianed in Queen-Empress v. 
Manickam (i) where it was held that a IVtagis- 
trate's view of the locus in quo was what 
influenced him in finding that the com- 
plaint of actual damage Icing caused 
was true aud that the ce fence 

that no damage was caused was false. 
The learned Judges there hsay: '' We 
are satisfied that such inspection si ould 
ojih' be made for the j^^rpose of enabling 
the IViagistrate to understand the better 
the evidence which is laid before him, 
and it must be strictly confined to that. 
To this we would add that where any 
inspection is made with the object stated, 
the Magistrate .should invariably be accom- 
panied by both parties or their represen- 
tatives." This view finds support in 
Sudhamci Upadhya v, Queen-Empress 
(5) wdiere the in\’estigations ot t^.e Police 
preliminary to a trial had been directed 
to a considerable degree by a Magistrate. 
That was 1 eld to disqualify tt’e Magistrate 
fromtrydng the case. Bahbon Shaikh \\ Em- 
peror (2) where the two learned Judges who 
originally heard the the petition differed 
vStepheii, J., was of opinion that the Magis- 
trate may visit the scene of an alleged 
offence in order to test the evidence he has 
heard on a question of fact. Woodioffe, 
J., on the other hand, held that, as it was 
a matter of speculation how far the 
Magistrate was influenced by what he .saw, 
as distinguished from what was deposed 
to, tbe trial was vitiated. The third Judge 
Chatterjee, J., agreed with Woodroffe, J,, 
on the ground that the Magistrate had done 
more than merely view the place for the 
purpose of following and understanding 
the e\ddence and testing it. The Magis- 
trate had imported into his judgment 
matters of opinion and that was an erroi 
or procedure, that might have prejudicially 
ip) 23 ,C, 328* 13 In. Bw. (H. a) 819^ 
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a ffected the accii sed. In Alia Rai v. Jhingur 
Tewdfi (6) where the question was somewhat 
different, namely, the effect of the failure of 
the Judge to place on record ti e results 
of a local investigation, the learned Judges 
held that a IV^agistrate may view the place 
of occurrence in order to follow or under- 
stand the evidence. On the contrary, 
there is the opinion of an Bx-Chief Jus- 
tice of this Court, Sir Arnold White, in In re 
Davaraja Nayagar (4) where he was of 
opinion that the amendment to the Kx- 
13lanation of section 55 ^, Criminal Proce- 
dure Code, was apparently made to meet 
the decision in Queen-Empress v. Manikam 


locus tn quo. Again the learned Judge did 
not ' 'spring any pinion of his own" nor any 
facts observed by him in his local investi- 
gation upon the accused, who, as stated, weie 
defended, for the first time in Ids judgment, 
for he re-called as Court witnesses the pro - 
secution witnesses, who had previously 
described the hiding places they took up 
and ’rom which they alleged they witnessed 
the stages of the crime. These witnesses 
on re-call b3rthe Court were further cross- 
examined by the (lefence, so that any opin- 
ion that the Judge had formed from the 
local ijispection came through the prose- 
cution witnesses as Court witnesses. Prom 


(i) and that the judgment of a IVjagistrate 
is not vitiated by t he fact that he inspected 
the locus in quo and stated in his judg- 
ment what he saw there. 

Sitting as a Single Judge, Sir John Edge, 
C. J., in Tw the matter of the petition of Lalji 
(3) said, ‘rt is highly convenient that a 
Magistrate should go and see the locality 
for himself if the 'evidence is conflicting 
or if the guilt or innocence of the party 
depends upon local peculiarities of situation 
which can> ot be understood except by the 
Magistrate seeing the place himself." Ti e 
judgment is illustrated with special refer- 
ence to a dacoity, which is also the subject 
of the pres.nitcase before us. There seem 
to me strong grounds for the opinion that 
the amendment of the Explanation to sec- 
tion 556. Criminal Procedure Code, was 
devised mainly to overcome the ruH gs 
referred to above in Queen-Empress v. 
Manikam (1) and Sudhama Upadhya 
V. Queen-Empress (5) and that, if this is 
so, the authority of Queen-Empress v. 
Manikam (i).mast be taken to have been 
shaken. Holding then, as I do, that tiie 
learned Judge did net disqualify him^lt 
from trying the ease by reason of his having 
held an inspection of the spot, the question 
arises whether any material prejudice has 
arisen sufficient to say that a failuie of 
justice has occurred. 

We have called for a report from the 
vSpecial Ju dge as to whethei or not tl e Vakils 
for the defence were present at his local 
enquiry and the answer is in the afiirmative 
anc’ the fSpacial Judge also reports that 
he gave previous notice to the Vakils for 
the defence of his intention to inspect the 

(6) 13 Ind. Cfti. 8441 C. 4761 16 C. 

4 a§t IS Ci Ifi Ji 4031 i| ill Xfi Ji 


these considerations 1 am unable to say 
either that the Judge acted illegally or 
that any mateiial irregularity resulted 
to the prejudice of the accused. 

The second point under section 3^2, 
Criminal Procedure Code, can be very shortly 
dealt with. In my opirion, this case does 
not fall within the Phill Bench judgment 
recently delivered by this Court in 
Criminal Revision Case Pjo. 384 of 1922 
\In re Varisai Rowther (y).\ There the 
learned Chief Justice says: “In my judgment 
the words ' after the prosecution witnesses 
have been examined ' (citing the words 
of section 342) "mean 'after the prose- 
cution has finished calling evidence.* ** If 
fresh evidence is called by the prosecution 
after the charge has been framed, then 
on the termination of that evidence the 
accused must be examined under the 
section. The short answer to the objec- 
tion reall}^ is that the prosecution here 
called no fresh evidence, the i^rosecution 
witnesses, as stated above, having been re- 
called by the Court and re-cross-examined 
by the defence. On the same question of 
prejudice to the accused, it is pointed out 
that there are three important points 
on which the Court si ould have questioned 
the accused. They are all contained in the 
re-examination of P. W. No. i b}^ the Court. 
They are as follows: (i) "as there were 
thicker jungles on Krishnan Nair’s side of 
the paddy field I went there." (2) " wIen 
the Court inspected the place, P. W. No. 5 
showed the Court where he hid. That 

(7) 73 Ind. Cas. 1631 44 M. L. J. 5 ^ 7^17 ^' 

W. 7221 32 M. h . T. 3 5:46 M 4491 (1923) M. W. 
N. 477; (1923) A. I. K. (M.) 609; 24 Cr. J 
547 {S. B.) 
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place was only 10 to 15 feet from where 
I was but I never saw him at the time.” 
(3) '‘I say that the well of the deceased*s 
house is visible from my house. ” as before 
stated, the Witnesses were re-cross-examined 
by the Vakil for thede'ence and it cannot, 
in my opinion, be said that the interests 
of the accused in any way suffered by tie 
accused not being re-examined under sec- 
tion 342, Criminal Procedure Code. This 
disposes of the preliminary objections. 

With regard to the merits, I do not pro- 
pose to say more than that I have had 
the advantage of reading the judgment 
of my learned brother and I agree with him 
as to the view he takes of J^xhibit A and of 
the rest of the evidence adduced in this 
case. On the whole, I think it would be 
unsafe to act on the testimony of the 
prosecution witnesses as to the identifi- 
cation of the actual murderers of the 
deceased. I agree with the conviction 
and sentence proposed. 

V. N. V. Sentence altered. 

W. C. A. 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 

Criminai, Appeai, i^o. 52 -B of 1923. 

Jul3 21, 1923. 

Present :—Mx . Pndeaux, A. J. C. 

Musammat RADHI and another — 
Accused — Appellants 
versus 

KKPRROR— OPPosn e Partv. 

Evidence Act (/ of 1872), s. 30— Co«- 
fession, whether evidence against co-accused. 

A confession made by an accused person can 
be taken into consideration and used as evidence 
not only against himself, but also against a co- 
accused tried jointly with him for the same offence, 
[p. 702, coh 2. 3 

Emperor v. Kehri, 29 A. 434; 4 A. L. J. 310J 
A. W. N. (1907) 140; 5 Cr. L. J. 3^* followed. 

Appeal against the judgment of tho 
Sessions Judge, Akola, in Sessions Trial 
Imo. 10 of 1923, dated the 12th May 1923, 

Mr. G. P, Dick, for the Crown. 

JUDGMENT —This judgment also 
disposes of Criminal Appeal Iso. 53-B of 
1923- The two appel v^ntsMusammat Radhi, 
wife of Ragho, oad Shripati, son of Ganpati* 
have been foa id guilty by the Sessio s 
Judge, Akola, of the offence of murder and 
en fenced each to transportation for life, . 


The facts found are these. One Ragho, 
who lived at Ctichamba, is the husband 
of the female accused. He married I:er 
some 2j years ago and their married life 
does not appear to have been particularly 
happy. The womans story is that her 
husband kept a concubine and, t-.erefore, 
beat her. She had a son by him, called 
Ananda, aged 8 months at the time of his 
death. On the Sunday preceding the death 
of this infant Radhi's mother a-companied 
by Shripati went to Radhi's house at Chi- 
chamba and in the absence ox ler husband 
brought the woman back to her parent’s 
luuse at Risod. Ragho appeared theie 
tl e same .^vening and took away his wife 
next morning. On the f blowing Tuesday 
Rad li disapi)eared from home takfi^g her 
son Ananda with her. There is ample 
evidence to sliow that she was seen hi some 
bushes near a well in the jungle of Risod 
on the Tuesday and Wednesday. On the 
Tuesday night Narayan (P. W. No. 12) says 
he saw Shripati, who was a servant of the 
same^ master as JiimseJf, sleeping in the 
field in his hut with the woman Radhi and 
the child. Next morning one Rtishnappa 
(P. W. No. 7) saw the woman standing 
near the well of Gulab Rao. Radhi ’s husband 
had been making enquiries as to his wife’s 
wheieabouts and went to Risod in search of 
her. Krishnappa, therefore, told Gopal Rao, 
who is an Honorary Magistrate of Risod! 
Gopal Rao wmt with others and questioned 
the woman, found the dead body cf the 
child in the well, and the woman told them 
that Shripati had taken tie child from 
her and thrown it into the well. PJice 
investigation started and resulted in the 
two accused being put on trial for murder 
with the result already stated. 

The offence took place on the 14th 
March last. The woman's confession was 
recorded by the Sub- Divisional Magistrate 
Basim, seven days later. It has been 
translated thus : — • 

'' My husband has kept a woman. Por 
her he beats me. I ran away from his 
house. Shripati said to me 'Stay with 
me. I shall maintain you at Rise d. ’ I 
ran away to Risod. The next day my 
husband and Rama Boradia came in search 
of me. Shripati said (we two shall run 
away). I refused. Shripati asked me again 
and again to ran away but I refuged 
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do so. My child was ending and so Shripati 
took it from me and threw it in the well 
I have to say nothing besides this. ** 
Beftre the Committing IVjagistrate the 
woman V statement runs as follows; — 

“He always beat me. I took my child 
An an da to Risod. It was aged 8 months. 
1 stayed i’l the hut in Shiipati's field. At 
that time' vShrii^ati was in that field That 
nigl t I stayed in Shiipati's hut The next 
morning I concealed m3' self in the bush 
pointed out by the wit i esses at the instance 
of Shripati. The field containing that 
hush adjoins the field in which I passed the 
night. Thereafter Shripati came tome i ncl 
said ‘your husband and some other persons 
are searching you and they wdll come healing 
the cries of your child, het us. therefore, 
throw that child into water.' I then made 
over that child to vShripati with this object 
that he should throw it into water. Then 
Shripati threw that child into water. At 
that time we were near the well." 

Before the Scvssions Judge the female 
accused denied these previous statements 
but eventually .stated 

'‘Shripati came and said to me ‘Your 
husband has come in your search and so 
we shall throw the child into water.* On 
my asking him the reason he said that he 
would hear his crying. I refused to do so 
saying that I had brought up the child for 
g or 9 months. In the meantime, Shripati 
forcibly snatched the child from me and 
then threw it into water. But I do jiot know^ 
where he threw it. At that time I was 
not near the well.*' 

And again : — 

''When Shripati snatched the child from 
me I began to cr>^ and so he gagged me with 
^hoit and struck me.*' 

She admits that the body found in the 
well was that of her son Ananda. 

Against the woman there are her own 
statements and it has to be noticed that 
in the Magistrate's ^urt she admitted that 
she gave up the child to Shripati with the 
object that it should be thrown into the 
well. That she was seen with Shripati 
the previous night is proved by the testi- 
mony of Is arayan (P.W. No. 12). There is 
no reason to disbdieve this witness. That 
she was found near the well in some bushes 
tha fdUowiiig morniiig k clear from thi 


statements of Krishnappa (P. W. No. 7), 
Bhayylal (P. W.No. 8). Balaji.(P. W. No. 9) 
and 'Gopalrao (P. W. No. i^). Krishna (P.W. 
No . 1 1 ) saw her on the pre vioii s day with the 
child at that place and she told him that 
Shripati had told her t(j stay there. This was 
some 800 feet from the well. It is also 
proA^ed that she told the witnesses who 
found her near the Inishes on the morning 
of the murder that Shripati had taken the 
child from her and thrown it into the weH. 
I find it established that she left her 
husband's house with the intention of eh^p- 
ing with Shripati; that she went with him 
to Risod; that hecojicealed her on the night 
of the 13th March, and that oj I the i.|th the 
child was throvvji int ) the w^ell. An infant 
of 8 months could not well fall into water 
by mistake. Her own statement that she 
made over the child to Shripati to throw 
into the well is corroboiated lyv the fact 
that she ratsed no alarm when the child was 
thrown into the water. Unless she has 
been a part)' to her lover's act, she would 
have xai;sed an a^arm but it seems that both 
were apprehensive that creung of the infant 
might lead to their discovery by the hus- 
band. The evidence oji record, together 
with the woman's (»wui statements, justify 
the conviction. I confirm in her case con- 
viction and sentence and dismiss her appeal. 

With regard to vShripati, the principal 
evidence against him consists of the various 
statements of the female accused. These 
statements can be taken into consideration 
and used as evidence not only against the 
person making them but also against the 
person tried jointly with the confessing 
accused of the same oflence : see Emperor 
V. Kehrt (i). And as regards such co- 
accused though corroborative evidence 
should by itself be suflicient to support a 
conviction, the evidence of Narayan (P. W, 
No . 12 ) conclu si vely proves that Rad hi spent 
the previous night with the accused Shripati, 
His going to fetch her with her mother tl: e 
previous Sunday shows that he was ac- 
quainted with the woman and there is little 
doubt that the woman's statement that he 
wished to elope with her is true. The two 
were together the previous night some eight 

(1) 39 A* 4341 4 A; If! h 3 »oi A; W; N. (1907) 
14^ 5 Cn Iri Tl 3 ^ 
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or niae hundred feet from the well iii which 
the chtM*s body was subsequently found. 
It is extremely unlikely that, except oa 
pressure from her lover, the woman would 
have consented to the murder of her infant, 
and it is unlikely that she would herself 
comm t the murder, though a party to it 
and being present makes her punishable 
as the principal. Taking the facts of the 
case, together with the confessions and 
statements of Musammat Radhi, I have 
no doubt that Shiipati took an active part 
in the murder of Ananda and that he was 
present at it. I confirm his conviction and 
sentence and also dismiss his appeal. 

Appeal dismissed. 

J. R. V. 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 

Civil, Revision N'*. 68 of 1923. 

June 20, 1923, 

Present:— ‘Mr. Biker, Ofig. J. C. 

FARM aN AND PARWAR— A ppWv ant 
versus 

KARTAR NATH~Non-Appi,ic.ant. 

Criminal Procedure Code (Aci V of 1898), 
s. 195 — Sanction for prosecution — Evidence in 
original suit — Court, whether can ^0 beyond. 

In giving or upholding a sanction under sec- 
tion 195 of the Criminal Procedure Code a Court 
is not restricted to the evidence recorded in 
the original suit. It has inherent power to 
take such steps as may be necessary to enable 
it to discharge the duty imposed upon it 
under sub-section (6) of the section. 

In re Paree Kunhammed, 26 M. 116; 2 Weir 
189. dissented from. 

Budhu Lai v. Chatiu Gope, 39 Ind. Cas. 4651 
SI C. W. N. 269 at pp. 279. 280; 25 C. L. J. 193; 
18 Cr. L. J. 497; 44 C. 816, relied on. 

Revision from an order oi the Districl 
judgf, Saugor. 

ORDER.-- Parmanand Parwar and Panna- 
lal Parwar, applicants, have filed these 
two applications in revision against the 
order of the District Judge, Saugor 
sanctioning prosecution of the applicants 
Under section 193, Indian Penal Code, for 
giving false evidence. The facts are as 
follows:-— 


The applicant, Parmanand, is a dealer 
in saltpetre at Khurai in the Saugor Dis- 
trict. He bought some bags of saltpetre 
at Sujatpur on the East Indian Railway, 
but these bags were not delivered at Khurai 
within a reasonable time and Parmanand 
brought a suit against the Bast Indian 
Railway for damages and obtained a decree. 
The applicant Pannalal, who is Parmanand's 
munim, was examined as a witness and 
stated that he had gone himself to Sujat- 
pur and purchased the saltpetre at 
Rs. 47-12 a Diauud. After a considerable in- 
terval the Sub-IuvSpector of Police suspect- 
ing t lat the suit was a false one made an 
application for the prosecution of the 
applicants for making a false claim under 
si'ctiou 210 and for giving false evidence, 
u der section 193, Indian Penal Code, 
The Munsif refused to grant sanction un- 
der either section, but on appeal the Dis- 
trict Judge, Saugor, while upholding the 
order refiusing to grant sanction under 
section 210, granted sanction against both 
the applicants for giving false evidence 
under section 193, Indian Penal Code. 
Hence the present applications for 
revision. 

The statements in respect of which the 
sanction has been granted are as regards 
the purchase by Pannalal personally of 
the saltpetre at Sujatpur at Rs. 47-12 
a maund, there being documentary evi- 
dence from the applicant Parmanand's 
own books that the original price paid was 
Rs. 13-8 a maimd, and the Police being 
prepared to produce evidence that 
Pannalal never went to Sujatpur at all, 
the goods b^ing sent by V. P. P, 

It has been contended on behalf of the 
applicants that there is no evidence what- 
ever on the record in support of these allega- 
tions and that the Court could only decide 
the question on the evidence on record 
in view of the ruling In re Farce Kunham-' 
med (i) in which it was held, *'that it is 
the duty of the authority giving sanction 
or upholding it, under section to go 
into the merits of the applications for 
sanction, with reference to the evidence 
befoi e it, which is relied on as justifying 
the according of sanction." I do not 

(I) aa Ut 11612 WtU 189. 
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think that this ruling can he held as res- 
tricting the Court to the evidence record- 
ed in the original suit. A s a n atter of fact, 
the District Judge when he gave sanction 
relied on the plaintiff's accounts before him 
in which there was an entry of the purchase 
of the saltpetre in question at Rs. ij-S 
a niaiind, and in any case the case of 
Budhu Lai v. Chatiu Gope (2) is an autho- 
rity for holding that the Couit had in- 
herent power to take such vsteps as may be 
necessary to enable it to discharge the dut}. 
imposed upon it under section 195 (6) of 
the Code of Crimh:ial Pioceduie. In addition 
to the plaintiff’s accounts, the District 
Judge had before him an affidavit from 
the Sub-Inspector that he was prepared 
to produce the evidence of the vendors 
of the saltpetre atSnjatpuras to the i^rice 
paid and the manner in which the trans- 
action was effected. 

It is argued that there is no evidence 
to show that , the applicant Parmanand’s 
statement that he was told by Pannalal 
that the price paid was Rs. 47-12 per maund 
is false, that would be a matter for the 
Trying Court to consider in view of the en- 
try in his account-books. It is contended 
that the statement in question was not 
material to the case since the only import- 
ant issue in it was the price at which 
saltpetre could be sold at Kburai on oi 
about the date on which the goods ought 
to have been delivered by the Railway 
Company. Hence it is argued that the 
question of the price paid for the salt- 
petre was perfectly immaterial to the case 
and still more was the manner in which 
the purchase was effected. The plaint does 
not refer to the price paid for the saltpetre. 
The rate at which damages were asked 
for was Rs. 1-5 per seer which comes to 
Rs. 52-8 per maund and this amount he 
obtained. The Judge who tried the case 
is unfortunately dead. The statement re- 
garding the price of the .saltpetre atSujat- 
pur was made in answer to the questions 
put by tl e Court and while, in the ab- 
sence of the Judge, it will not be passible 


to say what his object in putting these 
questions was, it seems very probable that 
his view as to the rate of the saltpetie 
may have been affected by the price alleged 
to have been paid, namely, Rs. 47-12 
a n:a und. The difference between the price 
actually paid, i.e., Rs. 13-8 a maund, and 
the rate at which damages were claimed,/.^., 
Rs. 52-8 a mauinl, that is, very nearly four 
times as much, is very great. I will admit 
that the question as to whether the goo Is 
were purchased personally by Pannalal 
or were ordered to be sent by V. P. P. 
.see r,s at first s/ght immaterial, since the 
Railway Company acknowleges the receipt 
of the goods, but there is a primi, jacte 
case that the statements both as to the 
price and the manner in wJiicli the go ds 
Were bought are fahse, and the plaintiff 
who is a regular trader must have brought 
the case after consulting his books; and 
could not be under any m’sapprehen- 
.sion as to the real state of affairs. In these 
circumstances, it seems very probable that 
the value of the goods when purchased 
was overstated with a view to the claim 
for damages, and as evidence is available 
to prove the overstatement, and the 
depositions of both Parmanand and Panna- 
lal on this point apparently are false, I 
agiee with the learned District Judge that 
this is a proper case for sanction and I, 
therefore, confirm the order of sanction 
and dismiss both the applcations. 

Applications dhmissed, 

G. R. D. 


(2) 39 lud. Cas. 465; 21 C. W. N. 269 at p 
279, 280; 25 C. I/. J. 193; 18 Cr. L. J. .j9 44 C 

8x6; 
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Bsath Ref :kence No. 15 op 1923 with 
Criminai, Appeai< no. 92 OF 1923. 
Criminai,AppealNo.2 of 1923, (Cuttack.) 

June 27, 1923. 

Present : — Justice Sir B. K.Mullick, Kt., 
and Justice Sir Jolin Bucknill, Kt. 
BUKA RAUT and another— Accused — 
Appeeeants 
versus 

EMPEROR— Respondent. 

Evidence Ad {I of s. 30 — Confession of 

ca-accused — Substantial self-implication — A dmission 
of actual guilt, whether necessary — Confession, 
retracted, value of — Corroborative evidence. 

All that is required to make the confession 
o£ an accused person admissible against a co- 
accused under section 30 of the Evidence Act 
is that the confession shall substantially impli- 
cate its maker in regard to the offence with 
which he and his co-accused are charged. It is 
not necessary that there should be anadmissir.n 
of actual guilt. The admission may establish 
constructive guilt only. [p. 71 1, col. 2.] 

Empress of Ind<,av. Ganraj, 2 A. 44414 tnd. 
Jur. 581; 1 Ind. Dec. (n. s.) 851 and Empress oj 
India v. Mulu, 2 A. 6/j6: 5 Ind. Jur. 263; i Ind. 
Dec. (n. S.) 991, explained. 

A retract^ confession ought to be viewed 
with the greatest suspicion even as against the 
maker himself, but where the corroborating evi- 
dence is clear and convincing there is no reason 
to discard it. [p. 712, ool. i.J 

Criminal appeal from the. decLion of 
Sessions Judge, Cuttack, dated the 23rd 
May 1923. 

Mr. B. P. Jamuar, lor the Appellants. 

The Assistant (Tovemment Advocate, 
for the Crown- 

JUBGIIIENT. 

Ml^Ok, J.— The appellants, Suka Rant and 
Jhulau l^iul,have been sentenced to death 
for having abort 6-30 p. M. on the 15th 
March last murdered Eoka Rant at Mauza 
Uttarpratap in the District of Cuttack. 
Suka is about 30 years of age and Jhulan 
about 25. As is usual with the inhabitants 
of Orissa, Suka went in search of work to 
Calcutta at an early age and comes home 
from time to time on occasional visits. 
Three or feur years ago he married and he 
has now a child 14 months of age. Helast 
returned from Calcutta about oae-^nd-a-hnlf 
months before the murder. Eoka who was 
abcmt^Z4 years of age was his youtigest bro* 

41 


ther and was a pupil at a Day School in 
Mauza Eahangapatna about quarter of a 
m le south-east of his house. From Suka*s 
statement it would seem that he was not 
on good terms with his father Jagi^ Raut, 
and that he suspected him of relations 
with his w'fe, a td that he had been 
anxious to remove from the family bouse. 
On the 14th March Suka lodged a com- 
plaint before the manager of 1 is zemin- 
dar (the Raja of Madhnpur)alleging that his 
father was favouring his other brothers 
and was not making suitable provision 
for his maintenance. Tie manager sent 
a peon to Jagu Raut directing him 
to appear at bis office on the 23rd March. 
The arrival of the peon on tie morning 
of the 15th led to a quarrel between Suka 
and his father with the result that Suka 
was turned out of the house and he and 
his wife and child took shelter in the house 
of a neighbour, named Bhikliari Palai, 
bat later, owing to the intervention of 
Banchanidhi Raut, Jagu relented and 
Saka’s wife and daughter came back to 
the house in the course of the afternoon* 
The evidence vsbows that Suka also came 
back but only for a short time, fiis 
father was then away from home aad 
Banchanidhi says that he saw Suka 
going towards his house about i ghari 
before sunset and told him that the next 
day he would get his father to pay him 
bis fare to Calcutta which was about 
Rs. 4. Between that time and 9 p. m., 
when he confessed to his father and a 
number of other villagers that he had 
klled Eoka, we have no information as 
to Sdka's mov^emenls except from his con- 
fession. 

The events wlicli led up to this confes* 
s on are as follow?. lyoka had come home 
from school at midday for his meal as 
usual. He went back again about 4 
o'clock aud would, in the ordinary course, 
have come about 6. Owing to his fail- 
ure to return, his father, his cousin Kelu, 
his brother Parikhit and others began 
to make a search. They went to the 
school and were told that the boy had left 
in company with some school-fellows 
about sunset add had last been seen 
going towards a deserted garden known 
as Madhei Sahu's Bari through which his 
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way home would lie. It is said that, 
while the search for the boy was j?oing 
on, Keln received information from a 
goldsrn’th named Brinda that Suka had 
been to him a little earlier in the evening 
and had tried to pawn two silver bangles 
and a waist chain. Jagu had jnst befoie 
t'jis seen vSuka sitting in the yard of 
Bhikhari Palai and he went straight to 
Suka and brought him to a Khamar 
{zemindar* s home farm) neai the garden. 
Suka at first denied that he had seen 
I/oka but when confronted with Brinda 
he confessed that he and Jlulan had 
killed the boy and robbed lim of his 
jewellery and that he had last seen lim 
in the Bari when going away to pawn 
the silver trinkets. On being taken to 
the garden and finding that the body 
was not there be said tl at Jbulau had 
told him tlat if he found that the boy 
was not dead he would throw lim into 
the wellintho garden* A visit was then 
made to the well but the garden being 
thought to be haunted and it being night 
no body was willing to enter the water. 
The Chat*kliay*s brother was tlen put 
in charge of the well and Jagu and th^ 
villagers returned to the Khamar with 
Suka. At this stage Jhulan appeared 
at the Khamir. There is some conflict 
.as to whether he was fetched or whe- 
ther he came of his own accord, but the 
learned Sisfijns Judge finds that he came of 
his own accord. On being questioned, he 
denied having seen I/oka but he and 
Suka were both taken by Indra Mullick 
Chaukidar to the lhana which is three 
m les off and which was reached about 
2 A M. The Sib-Inspector was awakened 
and Jagu Raut's iuformataon was record- 
ed. The Sub-Inspector then searched 
Suka’s person and Suka gave up an 
Anta Suta (waist chain) which was his 
own and Rs 1-3-5 in cash. Jtulaq 
was next asked to si ake his dhoti 
and as soon as it was loosened two No- 
lls and one Fasia belonging to Ivoka fell 
pn the ground. Early tbe following morn- 
ing the Sub-Inspector arrived at Madhei 
Sahu's Bari and searched the well and 
the body of Eaka was recovered from 
the bottom. The body was naked but 
a gamoha With a heavy stone about 20 
seers in weight was tied round the middle. 
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evidently for the purpose of preventing 
it from floating. Round the throat 
and over the mouth there was another 
gamcha. tied tightly and it was obvioiis 
that the boy had been either throttled 
or sti angled to death. Later in the day, 
Banchu, the brother of the goldsmith 
Brinda, handed over to the Sub-Inspector 
one waist-chain and two silver bangles 
belonging to Loka, which, he said, had 
been brought to him for sale about 7 
o’clock the previous night by the accused 
Suka, who wanted to sell them as he was 
leaving for Calcutta the following day. 
Banchu further told the Sub-Inspector 
that he covld not fix the price without 
testing the metal and that Suka thereupon 
humed oil saying that he would call 
for them the next morning* 

Ou the 1 8th Maich Suka was placed 
before a Magistrate and was asked 
whether he desired to make any state- 
ment. His reply was that he knew 
nothing. 

Acomm'tmenfc inquiry was then begun 
and both accused were examined by the 
Magistrate under section 209, Criminal 
Procedure Code, on the 7th April. Suka 
who by that time had apparently re-con- 
sidered his position then made a long and 
detailed statement describing how he 
and Jhulan had attacked and robbed 
Loka while returning through Madhei 
vSahu’s Bali, but he attempted at the 
same t me to exculpate himself to some 
extent by saying that he tried to prevent 
Jh ilan from killing Loka and that he 
was driven away by Jhulan and Jhulaa's 
father Nra, as to whose complicity no 
hint had been given in the coufession of 
the 15 tl March, Jhulan, on the other 
hard, stJl protested his innocence and 
sa d that he had been working in the Kha- 
m \r unt.l 2 gharis of the night with a 
number of labourers; that, shortly after 
he had gone home, Suka's brother came 
aud informed hjm that Suka had thrown 
Loka into Madhei Sahu's well, that he 
camr at ou'^e to the Khain%‘^, that he was 
there questioned by Dinabandhu Sabu, 
a id that m spite of his protestations he was 
taken to the T ham- He denied that any 
gold ornaments were found on him. 
In the Sessions, Court Suka made a 
still further variation. He admitted 
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making the statement which the Commut- 
ing Magistrate had recorded, but he add- 
ed that it was his father who had kill- 
ed Hoka in order to revenge himself a ~ ainst 
Jhiilan and INira and that he had been 
tutored by his father to accuse Jhulan 
falsely, with whose family his father had 
been quarrel ing for about four years about 
a wall and a fence. He also said that 
he suspected his father of tampering with 
lis wife, Jhulan *s statement was 

practically the same as that made be- 
fore the Committing Magistrate and he 
still denied that tlie No lis and the Fi^sia 
were found in his possession- 

Agreeing with the three assessors as 
regards Suka and disagreeing witli them 
as regards Jhulan, the Sessions Judge has 
Sentenced both appellants to death for 
an offence under section 302, Indian 
Penal Code. 

Now, the cavse against Suka i^resents 
no difficulty. His movements between i 
ghart before sunset and 9 p. m. on the 
I5t’i March can only be ascertained Irom 
his confession before the Commit- 
ting Magistrate. His account is that, after 
he went back to his father’s house with his 
whe and child, he waited some time 
at the house but was not given aa^^thjng 
to eat. He then went to the Khamar 
and found Jhulan and his father there. 
With regard to what followed. I qu ‘te his 
own words: “Jhrlan then sad 

‘'Do they not give yoj anytuing to eat? 
Have you g-t mo^ey w ta you ?” I 
said “No”. He said “You had two rupees 
With you.'" I said “I have spent a part 
of that money in fiiiig the applicat on 
there isaba’ance of Rs. 1-3-0.” Jhulan 
then said "What more v tyotdo--your 
brother I/oka has gone to Chatsa i (Pat 1- 
sala). As there is .to money we shall 
take bracelets and wa st cha n from h m 
and by that money we shall goto Cal tt 
He next proceeds to relate how Jnu au’s 
father Niraal n worked ipon -his fee mgs 
and advised him to go the fo lowng day 
to the zemindar* s Kachahn. After tn s 
he wa ted till dusk at the Kh mar and 
saw his brolur Hoka com g from school 
whereupon Jhulan said “He is go ng by 
that road. Het u go by this way 

Catch hold of him.” The confesuon then 

proceeds as follows: “ I went and caught 


hold of his hand and pulled him in tlrat 
Bari. There is a Sahara tree there which 
was in darkness then. He cried, Jlv lia 
put his hand in his mouth and thrusting 
his hand from the side of his legs car- 
ried him to Madhei Saliu*s Bari. I took 
off his bracelets and waist chain. He 
took off his Nolls (ear rings) witl the help 
of his nails. As the Fada did not come 
out he |)ulled it. While he was taking 
off these articles he put a cloth in his 
mouth and pressed him with his knee. 
Ivoka was throwing about his legs. Af- 
ter taking out the Noli and Fasia Jhu- 
lia began to strangle him. He was hold- 
ing his neck. I pulled out his hand and 
said “He is my brother he will die, I 
shall not be able to bear it.” He said 
“What do you know — you keep quiet. 
We shall kill him. You are taking Ihe 
waist chain and Khadu. Your fatl er 
and mother will let you off. Ihey will 
arrest me of theft. We shall kill him. 
I am tying his hand and feet; you go 
to the goldsmith’s house and come back 
after selling the Khadu and Suta,** He 
tied the legs with a red napkin and tfe 
face with the i ld one and said “ I am 
now going to the Khamar; I was working 
there; I shall ascertain if there is work 
for to-morrow. You go to the Baiua’s 
horse; I shall come back just now. 
If 1 shall see that he is dead then al- 
right. otherwise I shad throw him into the 
we.” I .c-d to tne Ba 4a’s house and 
he to the Khamjrgarh, When I went 
towards tue road my conscience pricked 
me (or I l^et uneasy). I thought, wiiy 
should I ki 1 ii m I came back and un- 
tied the leg and was about to untie ti e 
face when J u dia and his father arrived. 
I put ' ft the cloth from the mouth 
and ra'sed h m and made him sit. He 
sat.NiraRait sad “Wny d^d you make 
him s t ? The Sala is half dead. Why 
do yo I make uim s.t ? I^et us kdl h.m.” 
I sad “No, we shad not kdl him.” He 
sa d ‘Sa a, what do you know? I married 
tvvo w ves, Ikhed tlie first wife. As Soon 
as c.he d ed I put some Torani (rice 
water). All knew that she died oi M^idan 
(diarrhoea or cholera); who could know 
that? D.d the Police catch me we sliall kill 
him in the same way. You go away. 
Dout* tell this to any one.” I was driven 
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out, I fled away keeping my eyes over 
them at times. I went to a distance and 
from thence I looked at them. Isira 
Rant and Jhulia said “Why are you 
standing on? Oo away/* I went away to 
Banias house. I took the articles 
to Brunda ;lBania*s house. He said 
“I have no I money.’* Then I went to 
Banchu Bania and said to him “Will you 
take the Khadu and Anta Sutd** He said 
“Why not*? I then said "What will you 
pay for each Vari.'* He said "I shall pay 
II annas for each Vati^ let the articles 
remain here till to-moirow morning when 
you will eome and have them weighed 
and take the price.’* I then came away 
from that place and sat in tjie Gonda’s 
.house. father went there to call me. 
-With him I came to tlie Khamar. There 
I confessed everything. Gentlemen say 
that I stated that I killed him which is 
not so. I stated “We left pim ^t that 
place." 

There is no foundation for the suggestion 
that this statement was inspired by the 
appellant’s father. On the other hand, it 
is difficult to follow tlie workings of the 
appellant’s mind and to explain his con- 
duct, first, before the villagers, then be- 
fore the Magistrate on the 17th March 
and then before the Committing Magis- 
larate on the 7th April and finally before 
the Sessions Judge on the nth May. 
Thete can be no doubt that, as soon as 
he was taxed by his father and his co- 
villagers regarding the disappearance 
of Loka, he made a clean breast of 
the whole affair. This is proved by Jagu, 
I^inabandhr, Kelu, Giridhari, INarain, 
Dhruba and Brinda. The reason for this 
confession at least is clear for he was 
confronted with Brinda to whom he had 
just taken the two bracelets and the waist 
chain and he evidently had not the pre- 
sence of mind to concoct any plai^sible 
explanation. The evidence of Hina- 
bandhu on thi>s point seems to me to be 
perfectly straight-forward and reliable 
and I quote the material portions of it 
in his own words: — 

"Jagu Raut said thathis boy v as not 
found and asked wlat he shoi*ld do. 
We asked him to search in the village, 
and just then Kelai Raut, Jagu ’s nephew^ 
arrived and said that Trunda Maha- 




rana was saying at the Khamar that Suka 
had taken bangles, waist chain to him for 
sale. Kelu asked Jagu to see where Srka 
was. Jagu and Kelu went to fetch Suka, 
Jagu having iseeh Suka at Bhikhari Palai’s 
house. They asked us to go to the Kha- 
mar as Brinda was there. So we went 
to the Khamar. Brinda was sitting there- 
Padmalabh the man in charge of the Kha- 
mar was not there. We spoke to 
Brinda and Jagu and Kelu arrived there 
with Suka. I asked Suka saying that 
Brinda was saying that he, Suka, has 
taken bangles and waist chain to him. 
Suka denied it. I said that Brinda 
was no stranger to him and had been 
sa^dng it, Suka after saying that Brinda 
might be saying it and ftiat he (Suka) 
could not prevent it, kept quiet for some 
time. Then he said that he had taken 
the ornaments lo Brinda. I then asked 
him what he had done with hisbrotlier 
Loka; now that he admitted taking ti e 
ornaments to Brinda, S' ka said notlir.g. 
Then he said **Marj Pakaichht” (I lave 
killed him). We were disgusted, and he 
said that lie had left Hoka in the Bari 
oi Madhei Sahu. We thought tlat the 
boy might by seme chance be alive, aad 
we Aantel to hmiy to the sjot and 
get up whe:^ Kelu sjzed tie Bafua, 
Exhibit I, from Suka’s waist. Hhruba 
Raut asked Kelu what was the point 
of taking the Batua. Kelu said that 
the silver ornaments had been taken to 
the goldsmith but the gold ornaments— 
Noli and Fasia— may be in the Batna. 
Suka said that Jhi la had taken the gold 
Noils and Fasta. I asked Suka why 
Jhula had taken those things and Sika 
said that he and Jhi la together had 
killed Hoka. He added that after kill- 
ing him they had left him tied inMadhei 
Bari, and that Jhula had said to him " 
take silver ornaments to a Bania and sell 
them. Het the body remain here. As 
I have been working at the Khamar, 
I will go and see the Khc^mar people. 
I will cojne later on and see the tody. 
If I find life gone, well and good, other- 
wise I win throw h^m into the wejJ.’ 
So we all went to Madhei Sahu’s Pari. 
There I asked him to point out the place 
where the body was left. 1 asked him 
why it was "not there, and he said that 
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Jhiila mfst have thrown it into the well. 
We tried to look into the well with 8 
lantern, hut as it was night, nothing could 
be seen. So we came out of the Bari 
and sat on the road in front of the Bari; 
that road is called the Kodigna Padia 
(a fallow where transactions in Cowries 
nsed to take place). Banchu Raut was 
sent to fetch the Chaukidar Indra Mallik 
with his brother. Suka was with us, and 
I asked Suka how he had killed Loka 
and Suka said that Jhula had seized 
Eoka by the l“gs, that 1 e (Suka) had lied 
a cloth over his mouth and neck tightly, 
that after throwing l oka in that condition 
Suka had gone to the Bania, and that he 
could not say what happened after that. 
Then the Chaukidar and his brother 
Narsing Mallik arrived; they had not come 
when Suka told rs how he had tied his 
brother, S )on after, the Chauk>>dar came 
Jhulan. He had not been sent for at all.*“ 
While the statement before the Commit- 
ting Magistrate is obviously incorrect in 
So far as it seeks to reduce Suka's guilt 
there is, in my opinion, no doubt that the 
above confession made to tlie villagers 
was a true and accurate account of the 
events that happened. Prom the 17th 
March Suka was in cUvStody in Jail and be- 
tween that date and the 7th April he had 
ample time to prepare a carefully consider- 
ed defence. In my opinion the skill 
displayed in the preparation of the state- 
ment of the latter date makes it quite 
impossible to accept the suggestion that 
S.ika is a person of weak intellect and 
that he was coerced into joining in the 
robbery under the influence of a stronger 
mind. As for tlie statement made be- 
fore the Sessions Judge about a month 
later, it clearly bears evidence of both 
malice a,:.d cunning. There is no evidence 
whatsoever tliat Jagu Raut, the old maa, 
was carrying on an intrigue with the appel- 
lant's young wife, and as for the sugges- 
tioii that Jagu Raut killed i.is own son, 
wl 0 was the youngest child and the fa- 
Vviurite of the famtl^g not only 
is there no evidence but the motive is 
wholly ii.adequate. It seems that two 
years before the occurrence there was a 
ciimiial case about a fence between Jagu 
Raut and h«ira wHch was con^iomised 
and^ shortly before the 


Nira had beaten one of Jagu Raut's sons 
in the course of a quarrel about a boundary 
and that the two families were not on 
good terms, JSTira suspecting that Jagu 
had esUanged Jhrlan from him It 
further appeals that ISjira and Jagu had 
not been on speaking terms for three or 
four years; but, all the same, these disputes 
and quarrels do not to my mmd afford 
a si-fficient motive for Jagu's killing his 
own son in order to fasten a false charge 
upon Jhulan; on the contrary, the sugges- 
tion is that Jagu was siting with Jhulan 
against Tsira; At the same time, the 
statement before the Sessions Judge shoWs 
that Suka had a very lively appreciation 
of the situation created by his confessions 
and that he folly realised the necessity 
of ne^itralizing their effect. It is true 
that in his petition to the Zemmdaf on 
the 14th March he said that as he was not 
more intelligent than his other brothers 
his father was insulting him in various 
ways and was unwilling to allow him his 
proper share or to give him access f 0 the 
house. This admission of intellectual 
inferiority is counter-balanced by the 
assertion that he was earning more money 
than his brothers, and I can find nothing 
on the record to .show that the appellant 
is of such weak mental capacity that it 
would be unsafe to rely upon anything 
that he has said. 

The medical eviderce also corroborates 
the story told by him. It discloses the 
following injuries upon Eoka: 

(i) The eyelids ofbotT eyes ecchymosed* 
one small Jaceiated wound J" skin 

deep below the lower eyelid oh the 
light side— the bridge ot the nose also 
ecchymosed. 

(z) Three snull ecchymoses with swell- 
ings on the forehead one at the middle 
y' hy one by J*" on the left side, 

another by on the right. On incision 
extravasation of blood found in the tissnes. 

(3) One scralfch mark on the right side 
of neck just behind the ai^le of jaW 1 J'' j[y 

probably caused by finger nails. An- 
other on the right cheek J" fey J'* probably 
caused by finger nails. On iilcision eXfera- 
va'^ation of blood found on all ecchyifloses. 

(4) Two small scratch marks one on the 
right arm above elbow on the otifsid^ 
probably caused by finger hails. ‘ : 
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(5) E&ceration of the left ear-lobe from 
the tipper bore for ornaments: a portion 

in le gth completely torn. 

Death was due to asphyxia, probably 
caused by snflocation and no sig of drown- 
ing was present. In the opinion of the Snb- 
Assistant Surgeon tfe above superficial 
injuries were not sufficient in themselves 
to cause death. The ecchymoses 
on both eyelids and tie bridge of the 
nose and the condition of the conjunc- 
tivae show that something was tied round 
the face and the small scratches on both 
arms, the neck and the cheek indicate a 
stri^ggle an i the use of finger nails. This 
evidence, in my opinion, stioigly corro- 
boiates the account given by Suka to 
Dinabandhu and I have no doubt that 
I/oka was throttled or strangled to death. 

Theie is yet ano'lher piece oi evi- 
dence which corroborates tl e confessions 
and tl at is tl e delivery of the two bi ace- 
lets and waist chain to tie gtldsmith 
Banchu aften the murder. On this point 
we have the evidence of Biinda and Ban- 
chu. It was possibly owing to the 
confusion following the discovery of the 
murder that Banchu was not examined 
that night, and apparently the firsi 
thought of the villagers was to hurry 
Suka and Jhulan to the Police Station. 
It was not till the following day that 
Banchu produced this jewellery, but there 
can be no reason whatsoever for dis- 
believing his evidence and that of liis 
brother Brinda as to Suka's part in the 
matter. Suka offered the jewellery first 
to Brinda and finding that Biinda had 
not the money he went to Banchu who 
old him he would keep the ornaments and 
give him the money the next day a^er 
ascertaining their weight. The evidence 
of Ankuri Sahu and Sura Sahu establish fs 
the fact^ that^ these articles were made 
by them‘ for Jagu and Jagu's evidence 
shows that they were being worn by 
Loka on the day of the occurrence. Tl ere 
can be no doubt that Suka was speaking 
the truth when he stated before the vil- 
lagers and 'repeated in the Committing 
Magistrate's Court that he robbed Eoka 
of tiiis jewellery and disposed of it in the 
manner alleged by Banchu. 

A point has been made Uiat the evidence 
of the wbo support the cou- 


hg2S 

fession in the village cannot be accepted 
because, if Suka bad in fact confessed, 
an attempt would have been made to 
search the well that night. The expla- 
nation is that nobody was willing at that 
hour to enter tbe well. The well was 
carefully guarded the whole night and ti e 
discovery oi the body in it also corrobo- 
rates the confession. 

Suka's statement botli before the vil- 
lagers and in the Committing Magistrate's 
Court that he was not present wl en the 
body was actually thrown into the wdl 
may be true but probably it is not. One 
reason for doubting its truth is that the 
body was weighted with a stoiie weighing 
about 20 seers; as the distance from the 
place, where Eoka was killed, to the well 
(according to his own statement) was 
about 5 yards, it would have been diffi- 
cult, though not impossible, for one man 
to carry the body that d stance and to 
throw it witli sufficient cj[are into the 
well so as not to touch the sides; from the 
state of the body it would seem that care 
was taken to see that the head did not 
strike the brick work inside the well. 

I am satisfied tl erefore, that Srka was 
one of tie persons who caused the in- 
juries from which Eoka died and I do not 
believe his later statement that he made 
an effort to save Eoka. 

The only inference that can be drawn 
from his conduct is, that from tbe outset 
bis intention was to kill and even if le 
went away to the Bania's shop to pawn 
the things after tie assarlt, he had no 
intention of averting fatal coi sequence; 
either Loka was dead wher; he went 
away or he was nearly dead and Suka's 
statement to Dinabandhu that' Jhilan 
said, "If I find on my return that he is 
dead, all right, if not, I will throw him 
into the well" demonstrates hey ond dou bt 
that Srka made 1.0 ef 01 1 to undo what 1 e 
had cone. Tie probability is that bblh 
he and bis actcmpHie threw tbe bedy ii to 
the well and tbe absence of signs of drown- 
ing shows that life was then extinct. 

The learned Counsel for the appellants 
urges that the motive disclosed is wholly 
inadequate. Now, the evidence shows 
that Suka .had quarrelled with his father 
and that he was anxious to leave on the 
to ‘Calcutta. lie had appal* 
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rently no money to pay the fare. He 
had a sum of Rs. 2 out of which he spent 
7 annas for the petition to the zemindar 
and he had the balance in his possession 
when searched at the Police Station. He 
required about Rs. 4 for the Railway fare 
to Calcutta and, in my opinion, his object 
in killing his brother was robbery. There 
may possibly have been some idea of revenge 
against his father also but the principal 
motive was undoubtedly to get the money. 
The total price of the jewellery taken 
is said to be ? lillle over Rs. 25, the golden 
ornaments, that is, the Fasia ana the two 
Nolts which are said to have been taken 
by Jhulan were worth about Rs. 15; 
Siika’s share, therefore, amounted to about 
Rs. 10 which was ample for his expenses 
to Calcutta. So small a sum might seem 
an inadequate motive for fratricide, but 
murders have been committed even 
for less adequate motives and the in- 
sufficiency in the present case is not, 
in my opinion, a ground for disbelieving 
the evidence. 

1 have already declined to accept the 
plea that Suka was incapable of forming 
any intention of his own and was complete- 
ly unier the will ana influence of some 
superior mind, ana to my mina the crime 
offers no redeeming features. Suka had 
been earning his own living in Calcutta 
for 15 or 16 years, and there is nothing 
to suggest that he was not fully capable 
of realizing the nature of his act. In 
these circumstances, no sentence other 
than death will, in my opinion, be proper. 
His appeal is, therefore, dismissed. 

Ths case against Jhulan is more diffi- 
cult. We have no inf or mat on at all of 
his movements on the day of occurrence 
except from the statements of Suka and the 
first question is, whether the confessions of 
Suka can be received as evidence against 
him. It is contended that the state- 
ment before the Committing Magistrate 
certainly cannot be admitted inasmuch 
as Suka exculpates hiniseh and throws 
the whole blame of the murder upon 
Jhulan. The law on the subject is con- 
tained in section 30 of the Indian Evidence 
Act; ana if Suka's statement before the 
Committing Magistrate can be regarded 
^s a confession,, then it is permissible to 
. take it into conisiaeiation kh 


co-accused. The statement is certainly 
a confession as to the robbery. Is it 
necessary that in order^ to be capable of 
being taken into consideration against 
Jhular there must also be a clear and 
unequivocal admission of murder ? Va- 
rious authorities have been cited before 
us to show that, unless a confessing pri- 
soner implicates himself as fully as his 
co-accused, the statement will not be aamis- 
sible, the principle being there is no gua.ran- 
tee that th e maker of the confession is speak- 
ing tie truth; and reliance is placed upon 
Empress of India v. Ganraj (i) and Empress 
of India v. Mulu (2). In my opinion no 
general rule can be laid aown and each 
case must be decided on its own facts. 
All that is required is that the confes- 
sion shall substantially implicate its maker 
in regard to the crime uith which heanc 
his co-accusea are charged. It is not ne- 
cessary that there should be an admission 
of actual guilt. The admission may es- 
tablish constructive guilt ana the question 
in the present case is, whether Suka’s 
statement to the Committing Magistrate, 
taken with the fad that the body was 
found in the well, would be sufficient 
to raise an inference that he and his accom- 
plice 1 aci the common intention of killing 
the deceased and that the act which caus- 
ed death was done in furtherance of that 
intention. In my opinion the answer 
to this question is in the affirmative and, 
therefore, the statement is admisible in 
evidence. 

But the prosecution are on firmer 
ground when they urge that, whatever may 
be said of the satement to the Commit 
ting Magistrate, the statement to the 
villagers is certainly a clear and direct 
admission of guilt and as such it fully 
complies with the strict rule laid down 
by the Allahabad and the Calcutta High 
Courts. I have alreaay referred toDina- 
bandhu’s evidence which proves that 
the confession was made by Suka as 
soon as he was confronted with Brinda. 
Jhulan was not present, but the con- 
fession has been legally proved and, there- 
fore, it is admissible even tiough it was 

(1) 2 A. 444; 4 Ind. Juf. 581; I Ind. Dec, (n.s.) 

851. 

(2) a A. 646? 5 Ind. Jwr. ^63; i Ind. (n, s.) 

m ' ' 
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made ia hJs tibsence. In that confession 
Suka used the words “I have killed him/* 
He also aimitted that jhiilan had seized 
Lolca by tJie lejjs, that he (Suka) had tied 
a cloth over his mouth ana neck tightly, 
that after throwing I<oka down in 
that state he had gone to the Bania, 
and that he could not say what happened 
after that. He fiiitlicr said that, .after 
killing Loka he and his companion had 
lett liim tied in JVbidhei Bar^ and that 
Jhuli • then said : “Take the silver orna- 
ments to a Bania and se'l them. Let tlie 
boay remain here. As I have been working 
at the Khamar,lwi\\ go ana see the Kha- 
fmt people and ascertain whether there 
is work for to-morrow. You go to the 
Bania’s house, I shall come back just 
now. It I shall see that he is dead, then 
all right; otherwise, I shall throw him into 
the well.” Tiiere can be no doubt that 
these statement^ constitute a full and com- 
plete admission ot the otfence of murder 
and there is no reason why it should not 
betaken into consideration against Jl-ulan. 
It is true that tliis confession was par- 
tially varied in the Committing Magistr? te s 
Court ana completely retracten in tl e 
Sessions Judge's Court, it is neec les'- 
to observe that relractec confessions 
ought ^ to be vieweci with tj;e greatest 
suspicion even asagain.st the maker him- 
self, and in the present case, if there had 
not been any corroborating evidence 
against Jiudan, I qo nol tliink \t would 
have been safe to convict him; btit the 
corroborating evidence is clear ana con- 
vincing and, in m> opinion, the learned 
Sessions Judge was right in disagreeing 
with the assessors as to its value. 

I refer to the fact that two Nolis and 
one Fasia were found upon the person 
of Jhulan at the Thana when he was search- 
ed. The evidence of Parikhit shows 
that he got these ornaments made in 
Calcutta two years before the occurrence 
and that he gave them to his father 
who proves that Loka was wearing them 
on the aay of the occurrence. As Jhu- 
lan denies that the ornaments were 
found on lis person an in eec that they 
were foun i at all at the Th ina, it is nec- 
cessary to examine with some core the. 
evidence bearing upcm this p^t of the 
cue. It appews that at a a. *, Jhuktf 


and Suka had arrived at the Thana in 
tlie cLStody of the Cha%.hidar Inara Mallik 
and of Jagu, Kelu am? Bandliu. The 
Sub-Inspector^ Akhar Khan, was asleep, but 
on being awakenec» he caused two inde- 
pendent persons namea Sirajucdin, a cul- 
livator, and SadJuicharan Das, a stamps 
vendor, to be fetched. These persons 
were present when Jagus first information 
was recorded auci the Sub-Inspector 
took the precaution of taking their sig- 
natures upon it. At that time the Sub- 
Inspector was sitting in the verandah 
of the Police Station with Sirajucdin and 
Sadhu. According to the evidence of 
Sadhu, the two accused were about lo 
cubits to the left of the vSub-Inspector 
near lie ena of the veranaah. Jagu 
and his co-villagers were immediately 
below the Sub-Inspector in the yard 
before the First Information was 
recorded, but he came up afterwards. 
Near the accused there were some Cons- 
tables, but they were below in the yard. 
The Sub-Inspector had a lantern, the 
Constables had one or two Ian' erns and 
the villagers had brought a lantern of 
their own so that there seems to have 
been sufficient light. After recording the 
First Information the Sub Inspector re- 
corded the statements of two or three 
witnesses; he then called the accused up 
to him and recorded their st tements; 
he next asked Suka to loosen his dhcH\ 
Suka did so, and he gave up one Suia 
and some money, and nothing else of im- 
portance was found upon him. Accord- 
ing to the Sub-Inspector Jhulan was next 
made to stand up and to .diake his dhoti 
and as soon as he did so two Nolis and a 
Fasia feU on the floor of the verandah 
about one cubit from Jhulan. A Cons- 
table then picked up the ornatoents. 
Jagu immediately identified them as be- 
ing Loka's. Saahu’s account is a some- 
what fuller one, but I do not think 
there is any material difference between 
it and the Sub-Inspector’s, and 

wherever there is a discrepancy 

I prefer to trust to Sadhu *s memory* 
Sav.hu states that just before Jhulan 
an. Suka were orcered to stand up, 
two Constables were callea from the yard 
up to tue verandah and tl at vSnka gave 
'4e tnd H e naist chain to the 
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Constables. With regard to Jhulan, Spdhu 
stated before the Committing Mrgistrate 
that 9 Constable untied Jhulan’s cloth 
and in explan^ttion of this statement 
he said in the Sessions Coiot that as 
Jlmlan hesitated a little the Constable 
put his hand on Jhulan's dhoti ana that 
Jhulan shook it after the Constable had 
untied it. The Constable picked up the 
jewellery and banded it to the Sub-In- 
spector. The vSiib-Inspector deposes that 
be asked Jhulan where he had got the 
ornaments and tJiat Jiiulan replied that 
he had got them from Suka; but there 
is no corroboration on this point. 
deed Sirajuddin is positive no one asked 
him any question on Ibis point. On 
other points his evidence generally 
corroborates Sadhu. 

In these ^ circumstances, it does not ap- 
pear that it WPS possible tor any of the 
prosecution witnesses or Suka to make 
the ornaments fall out Jhulan's dhoti. 
To any one familiar with the way money 
ana small articles are rolled up in tl e 
folds of the dhoti at the waist it is clear 
tl at the only person who could have done 
it was the Constable who is alleged to lave 
untied the dhoti\ but in order to fasten 
the act upon hitu, it woula be necessary 
to show that he was in j^ossession of the 
N olis a,na the Fascia. There .s, howevei^ 
no reason for behev ng that any of the 
prosecution witnesses brought these 
articles to the Thanaand. after waras hand- 
ed them to the Constable in oroer to create 
evidence against Jhulan and the evidence 
of Sirpjuciciin ana Sa<Uni Charan who are 
abs )lutely disinterested witnesses is whol- 
ly destructive of the theory that there 
has been any manufacture of false evi- 
dence in this connection. It is difficult 
to conceive that a wickedly malfcious 
conspiracy of this nature between the 
prosecution witnesses present at the 
Thana Police could have been car- 

ried out without detection by these two 
persons. On the other hand, it is contended 
by the learned Counsel that it is equally 
inconceivable that Jhulan shoula have 
kept the spoils of his crime upon his per- 
son so long. ThisJ point has (|certainly 
to be ^^met ana we have to | inquire 
how it was thatle came.Jto the Khamat 
at ail after the murder. Jagu laid in 


had confessed, he and his co-viJJI^gers 
went to Jhtilan's houses and questioned, 
him, but he gave no answer rnd that 
Suka then took his co-villtagers to, the gar- 
den and showed them the w^ll info which 
Loka’s body was tlvrowu. The evidence 
given at the trial shows that this state- 
ment was incorrect. Having regard to. 
the fact that tlie pirsttl Information was 
recoracii at 2 A. M. the error, in my opinr 
ion, is intelligible. Jagu now oenied 
that he went to Jlndan's house apd says, 
that he cannot say whether any onft 
brought liim to the Kharmf, DinabandJ;LU.'«; 
evidence, however, is quite clear and he is 
certain that Jhulan was not sent for at 
aU ana that he arrived shortly , after 
the Chaukidar, and the learned Sessioasi 
Judge is also of this opinion. Jbuilan 
himself stated before the Committing. 
Magistra t e th f t he was a t h ome r ead ing , 
a sa cr ed book wh en one of S-uka \ br ol I 
came and told him tl'at Suka hao thrown, 
hoka into the weli and that he at oncje 
came to the Khanm, and it would seem 
that his case is that he arrived after vShka- 
had made his confession and pointed 
out the well. I think t..is is correct^ ana : 
we can only speculate as to Jbulan's rea- 
son for carrying the ornaments noponbis, 
person. It may be that as he had gone 
to the length of risking his life for the 
sake of the ornaments, the desire toxgr 
tain physical possession of them over- 
powered the dictates of ordinary prudence* 
He might certainly have thrown away 
or hid^ien the ornaments, but^ it if? possi-t 
ble that so completely dominateo' was 
he by the feeling of greed that be was 
not willing to relinquish hi« cuftoay of 
the articles even for one moi^t. It 
is true that the value of the artides w^s 
only about Rs. 15, but as in tie 
of Suka the smellness olthe value is iwb 
material. It may also be that JhnlaA 
dfa not know th' t he hitd boenaequsea 
by Suka or that, if he did know, iv| 
intend eu to brazen out the accusftil}«P. 
He may have thought that be wquld 
be able to deny successfully that 
articles belojftged to I^oka if thisy wef^^ 
found in his possession at ‘the Kkanmf 
or that nobody would have the eontfgf 
to search^ him against hia will. In^thfi^ 
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last suimise lie was certainly right, 
because, as a matter of fact, he was not 
searched till he got lo the Thana. 

lam, therefore, not much pressed with 
what men of ordinary intelligence would 
have done under similar circumstances. 
If Suka was capable immediately after 
the murder of pawning the silver orna- 
ments with the goldsmith Banchu in utter 
disregard of the fact tl al he would cer- 
tainly be caught as soon as the disappear- 
ance of Loka became known, it is scarcely 
surprising that Jhulan should have 
comm tted the iadiscretion of carrying 
about the stolen property upon his 
person. 

It is next urged that Jhulan could have 
thrown them away on the way lo the 
Thana) but the evidence is that he was 
tied with a rope and that his hands were 
not free. Inceed, after his arrival at the 
Khamar he had no opportunity of 
posing of the ornaments. He asserts 
that he was not' tied anl the prosecution 
witness Bhruba supports him on this 
point, but this witness was not present 
when the villagers stirted with Jhulan 
for the Thana. On the other hend, the 
Chaukidar Inder Me llik, Bandhu and Jagu 
all depose that Jhulan was dead ani,in 
my opinion, their evidence should be 
accepted . 

it may be asked why Jhulan was not 
searchea. Brom Dinabandhu’s eviaence 
it would appear that he w^^s not quite 
certain that Jhulan ought to be sent to 
the Thana and that, when Jagu }'t ©tested 
that Jhnlan ought not to be left behind, 
Dinabandhu said that the Chaukidar was 
to decide.. This may explain why Jhu- 
lan was not searched by his co-villagers. 
Or it may be that there is really no ex- 
planation to give. As the villagers did 
not take the precaution to search Suka 
who was confessing, there was perhaps 
nothing strange in their omitting to search 
a man as to whose guilt there was 
glome doubt. 

Finally, there is evidence of associa- 
tion between Jhulan and Suka. Jagu 
states that he believes that Jhulan 
ana Suka Jwork together at the General 
Post Office I in Calcutta.Sfe There is also 
a somewhat curious statementJjDy Suka 
ihhis confession which points to sn inti- 
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mate connection. From his confession 
it would appear that Jhulan knew that 
Suka had Rs. 2 in his possession and 
questioned him about it shortly before 
the murder. It is not likely that this 
part of the confession was pure invention 
and, in my opinion, it is established that 
Jhulan and Suka were close friends. 

With regard to Jhulan's father Nira, 
tlierc was no mention of him in the 
confession to the villagers, and it does 
not appear that he took any part in the pro- 
ceedings at the Khamar I.efore Jhulan and 
Suka were sent to the Thana. His name was 
introduced by Suka for the first time in the 
Committing Magistrate's Court and it is 
probable that Suka's object was to ac- 
count for the disposal of the body. He 
had realized that it would have* been 
difficult to make people believe that, 
weigl ted witli a heavy stone, it was re- 
moved by Jhulan alone. 

It is unnecessary to discuss the evidence 
of the defence witnesses called by Jhulan. 
They seek to prove that he was working 
in the Khamar at 6-30 P. m. but their 
evidence is incohclusive. 

The result, therefore, is that, in my opin- 
ion, the learned Judge was right in find- 
ing that Jhulan took part in the murder 
and that he has committed an offence 
under section 302, Indian Penal Code. 
There are no extenuating circumstances 
in the case. The (offence was committed 
in a cruel and callous manner and with 
a rlisregard for consequences verging 
on contempt. In my opinion, death is 
the only proper penalty in the circum- 
stances ana the sentences passed by tie 
learned vSessions Judge upon bo'h appel- 
lants will be affirmed. 

The appeal of Jhulan is also dismissefl. 

Bucknill, J.— I agree. 

M. P. J. 

Appeal dismissed 
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for the defence were examined. The 


CALCUTTA HIGH COURT. 

Criminal Revision No. 262 of 1923. 

May 21, 1923. 

Present: — Mr. Justice Rankin, Mr. Justice 
Buckland and Mr. Justice Cuming. 
DIBAKANTA CHATTERJBE“ 
Accused— Petitioner 
versus 

GOUR GOPAE MUKERJEE— COM- 
peainant—Opposite Party. 

Criminal Procedure Code {Act V of 1898), 
s. 342 — *' Examined,*' meaning of — Examina- 
tion of accused after cross-exan ination of prosecu- 
tion witnesses, whether obligatoiy. 

The word *' examined " in section 342 of the 
Criminal Procedure Code does not merely refer to 
the exam nation-in-ch ef of the prosecution witnes- 
ses but includes their cross-examinat on and re- 
examinat on. [p. 719, col. i ] 

Mazahar Ah \. Emperor, 71 Ind. Cas. 662; 
27 C. W. N. 99; 36 C. 1 . J. 417; 24 Cr. E. J. 198; 
(1923) A. 1 . R. (C.) 196; 50 C. 223, followed. 

1 er Buckland, J . — In all cases, whether addi- 
tional witnesses have been called after a charge 
has been framed or not, the obligatory exami- 
nation of the accused under section 342 of the 
Criminal Procedure Code should take place after 
all the witnesses for the prosecution have been 
examined and cross-examined and before he is 
called on for his defence, [p. 717, col. i.] 

Per Cuming, J. {dissenting ). — ^The expression 
“examined" used in section 342 of the Criminal 
procedure Code does not include cross-examination 
or re-exami atioi;. [p. 717, col. 2.] 

Rule agi'inst ai) order of the Deputy 
Magistrate, Hughly, dated 15th November 
1922. 

Baku Narendra Kumar Bose for Bahus 
Manmatha Nath Mukherjee and Jajneswar 
Mazumdar, fur t].e Petilirne^s. 

Baku Dehendra Naih Mctidol, fur the 
Opposite Party. 

JUDGMENT. 

Buckland, J. lAprtl i gth . 1923) .—The point 
inVvjlvea in this Rule has come kefoiethe 
Court recently cn several occasions, and it 
arises upon the interpi etation to he given to 
section 342, Criminal Procedure Code. The 
complainant anci five! witnesses for tl e pro- 
secution were ebcamined-in-chief rn the 
yth July 1022, On the 20th Jul> 1922 
five other witnesses for the prosecution 
were examine* -in-chief. Tl e accused 
was then examined unc er seclioi: 342. 
On the 7th August a charge was framed. 
No further witnesses fur the prosecution 
w^erc examined -in -chief, kut on that and 
on subsequent dates the witnesses f^r 
the prosecution were cross-examined. 
On tbe i8th September six witnesses 


question is, whether or not the obligatory 
examination of the accused under section 
342 of the Criminal Procedure Ccc.e should 
have taken ylace after the witnesses for 
the prosecution haci keen cross-examined. 

It has been submitted to us that, 
ill smuch i s there was r o exami- 
nation of the accused under that 
section after the witnesses fer the pro- 
secution had been cross-exa mined and be- 
fore he w'as called upon, to enter upon his 
oefei-vce, the provisions of the section have 
not been complied with. In point of fact, 
the accused was examined after the wit- 
nesses for the prosecution had been exa- 
mined -in-chief ai*d before he was called 
on for his defence. But the contention 
is that the wurd “examined’' in 
section 342 includes cross-examination 
and that, in consequence, the provisions 
of tlie section have been contravened. 

We have been rei erred generally to re- 
cent decisions of this Court and parti- 
cularly to the judgment in Mazahar 
Ah V. Emperor (i) in which the learned 
Chief Justice referring to the words 
of the section said : “Th^ 1 must mean after 
the witnesses fc r the prosecution have been 
examined, and after the cross-examination 
and re-examination, if any, cf such wit- 
nesses, for oroinaiily the accused is not 
called on for his defence until the case for 
the prosecuticn is closed.** Ido not under- 
stand that by this it is necessarily meant 
that th e word ‘ ‘exa mined ” ii. eludes cr<. ss- 
examination and re-examination if any. It 

seems to me that the decision is based 

upon broader grounds, for a few lines 
earlier in the judgment I finu it stated: 
**In my judgment it is clearly indicated hi 
that part of the section that the time at 
which the Court slall^ question the ac- 
cused geneialty on the [case, is, after the 
prosecution case is completed and before 
the accused person is called on for his 
defence.” 

I agree with this ccnclusicn aid I de- 
sire | to state my reasons with reference 
to the procedure laid down in Chapter 
for the trial of warrant -cases. Seclicn 
252 provides for the eJ^aminaticn oi the com- 
plainant and of witnesses for the prose- 

(i) 71 Ind. Cas. 662; 27 Q. W. N. 9( ; 36 C. 
El J; 417; 24 Cr. E. J. 198; (1923) Af K. {QA 
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cution in the first instance. As regards 
them it is open to the defence to cross- 
examine them if they choose to cl ^ s^ as 
they are called ^ >r to reserve the cross- 
examination until the opportunity pro- 
viviaed later. When those witnesses 
have been examinee or at any previous 
sta^.?e of the case, which means before 
lliey have all been examinee, the Magistrate, 
under section 254, is entitled to frame 
a charge k) writing against the accused. 
The charge is then read and explained 
to the accused ana he is asked to plead 
to it. Then, if he aoes not pleaa guilty or 
has to be tried, the accused is given an 
opportunity of cross-examining the wit- 
nesses for the prosecution whose evidence 
has already been tiiken, anci after those 
whom he desires to re-call for that pur- 
pise have been cross-examined and re-exa- 
mined they are discharged. Next, the evi- 
dence of the remaining witnesses for the 
prosecution is taken and after cross-exa- 
mination 3 rd re-examiuation they too are 
discha^rgeci. There the case for the prose- 
cution closes and it is at that stage and 
before the accused is called upon ii enter 
on his defence which is the next stage 
that the obligatory examination of the 
accused under sectiot 34 ^ should take 
place. 

There xnay, theref ore, be cases where all 
the witnesses f u the prosecution are 
-examinel before a charge is framed and 
they are only cross-examined thereafter 
ana cases where additional witnesses are 
called for the prosecution after a charge 
has been framed- 

With regard to trials in which such 
additional witnesses are called for the 
prosecution, in my opinion, which I might 
have to re-consiaer if the point directly 
a ose fo decision at any further time, 
such additional witnesses for the prose- 
cution should he cross-examined anc- re- 
examined one by 3 ne as ihey are called; 
As regards witnesses called before a charge 
is framed an opportunity is provided to 
them for cross-examination but there is 
no such prevision as r^atds the additional 
or remaining witnesses for the prosecution. 
Failure to observe this procedure is one 
source 1 of error with regard to questioning 
a!! SprisonerJ under J seqtiop 342, Crimi- 
oftl ^broc^ute Bnt if thf additional 


witnesses for the prosecution are exa- 
mted-in-chlcf, cross-examinea and re-exa- 
mined ot eby one then, asa matter of course, 
it will follow that the stage at which the 
Court shall question the accused generally 
on the case will be after the prosecution 
case is complete ann before the accused^ is 
called on for bis defence and no auestion 
can possibly arise as to whether the word 
“examined" in section 342 does cr does 
not include the word “err ss-examined". 

In cases, however, where n^ aacJtinial 
witnesses are called after a charge 
has been framed, err )rs ir the observance 
of section 342 ate even more frequent. 
As to these cases the procedure laid down, 
even if followed with the utmost preci- 
sion, does ic'l lead with the same direct- 
ness to the poir.t of which sight car not 
be lest at which the obligatory questioning 
of the accused must take place. The 
reason for this is that, if the accused is 
questioned after the witnesses for the prose- 
cution have been examined-in -chief, but 
before the\ ere cross-examiueo, ana also, 
of course, before he has been called on for 
his defence, the terms )f the seclicn so 
far as they rec^uire him to be questioned 
“after the witnesses for the prosecution 
have been examined and befc»re he is call- 
ed on for his defence" 1 ave been complied 
with lu less the word “examined "is held 
to include “cross-examined". But this is 
not all that the section says. The woras 
quoted indicate that the accused is to 
be questioned at least after all the witnesses 
ter the prosecution havebeen exp mined -in - 
chief, and I knew of no case where it has 
been argued that the section is t contra- 
vened if witnesses for the prosecutln are 
examined -in-chief after the accused has h( on 
examined ^ ard he is not again questioned 
bef or e h e is ca lied on f or liis d er eii ce . The 
sectior also provides that tl e accused shall 
be questioaea “generally on the case" and 
to h(,ld that to questi ,n li'm before the 
witnesses for the prosecution have been 
cr : ss-examined is sufficient is to lose sight 
of this very important phrase. For it 
may well be that circumstances demanding 
explanation' have been elicited^ by the 
cTC'SS-examiriation, andP^ whetl\ei flat is 
So or not it cannot by any stretch of langtmge 
be said that to questhjii| 11 e accused for 
the pnipo^ bf enabli^ him to explain 
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the examination in chief but to give him 
no opportunity tc expla in a y or even o: ly 
apart of the cr-jss-examination cf the wit- 
nesses for tbc prosecution is to question 
him generally on the case. This reasoning 
applies equally to cases where aacii- 
fioaal witucsses for the prosecution are 
callei after a charge has been fra rued 
but for reasons which I have given its 
application to such cases should be unne- 
cessary. 

For these reas.is I am of opinion 
that, in all cases, whether adcitional 
witnesses are called after a charge has been 
framed or not, the obligatory examination 
of the accused Uiider .section 342 should 
take place after all the witnesses for the 
prosecution have been examined and 
cross-examined and before he is called on 
for his defence. 

Before I conclude 1 should say that my 
judgment is not intended by such general 
observations as I lave made to suggest 
that where in his discretion the Judge 
or Magistrate rigltly permits a witness 
or witnesses for the prosecution to be 
called or cross-examined after the accused 
has been called on for his defence a fur- 
ther examination of the accused under 
this section must take place. The sec- 
tion only deals with an obligatory exami- 
nat on of the accused before leis called 
on for his defence, and should any such 
question arise hereafter the point will 
the i have to be decided. 

Iii my ju dgmeut this Rule should be made 
absolute and the order of the Trial Court, 
dated the 15th November 1922, should be 
set aside and the trial should be resumed by 
the Magistrate from that point at which 
the obligatory examination under section 
342 should have taken place. 

As my learned brother dissents, the 
case will have to be referred under sec- 
tion 429, Criminal Procedure Code. 

Cmning, --(April 1923).— I would 

discharge this Rule. The Rule was granted 
on the ground tliatin the absence of exanu* 
nation of the petitioner according to the 
mandatory provisions of Section 342 of 
the Criminal Procedure Code the convic- 
tion of the petition cannot be sustained. 
Brotu the body of tie petition it appears 
that it is alleged that lie provisions of 
ti c Fection were net < rirplied with, in 


that the accused person was not examined 
after the cross-examination of the 
prosecution witnesses and it word d appear 
from tie order -sheet that this was so. 
It appears that after the examination 
of the prosecution wituesses-in-chief the 
accui^ed was examined and the prosecu- 
tion witnesses were subsequently cross- 
examined. In my opinion and with great 
respect to the learned Judges wlo decided 
the case of Mozahar Ali v. Emperor 
(i) this was a si^fficient compliance with the 
provisions of the section. Section 342 
states : "For the purpose of enabling the 
accused to explain any circumstances 
ai)pearing in the evidence against him, 
the Court may at any stage of any enquiry 
or trial without jireviou sly warning the 
accused, put such questions to him 
as the Ci>urt considers necessary^, and 
shall, for the purpose aforesaid, question 
him generally on the case after the wit- 
nesses for the prosecution have beeu exa- 
mined and before he is called on for his 
defence.*' As I read the section, the ex- 
pression “examined** means examinatihn- 
in-ciiief and does not include cross-exa- 
mination or le-examinatlon of the prose- 
cution witnesses. A perusal ol the Code 
will show that the Code apparently con- 
templates three distinct stages in the 
examination of the witoess — his exa- 
mination, his cross-exami nation and his 
re-examination, and where the Codeudes 
the expression examined' in section 342, 
it seems to me that the Code intended 
to refer to examination and not necessarily 
to cross-examination or re-examination; 
in other words, the expression '*ea«amined" 
as set out in section 342 does not include 
cross-examination or re-exaaitination. My 
reasons are these. Consider, for instance, 
the sections dealing with the trial of 
warrant-cases. 

Section 252 provides that the Magistrate 
will hear ^e complaindqt and take all 
the evidence which maybe produced in 
support of the i^roseeution. Aflfer tiMng 
their evidence the Magistrate exasniiled 
the accused under section 253. The 
Magistrate may thejj either discharge him 
or frame a charge. The charge (iould be 
framed previously at any stage ur^der section 
254 but as soon as the charge 'h framed 
the a^tti^d is eallid crom'eKadjiiit 
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the witnesses for the prosecutiorj who have 
already been examined. Th^y are then 
re-examined if necessary and discharged. 
The remaining witnesses foi the prose- 
cution are then examined, cross-examined 
and re-examined; the accused then is call- 
ed on to enter on his defence. Section 257 
provides for the accused re-calling aud 
cross-examining prosecution witnesses 
after he has entered on his defence. 

It will be not'ced that the different 
stages, examination, cross-examination 
and re-examination may take i)lace at 
different times. These sections set out 
the procedure to be followed in warrant- 
cases and after section 253, which alone 
provides for the examination of the accused, 
no mention whatever is made of such exa- 
mination. No doubt the Code contemplates 
in certain cases trrther witnesses for the 
prosecution being examined after the 
charge, and reading section 342 which 
is in the general provisions for trials, tire 
accused must also be examined after these 
witnesses have been examined in order 
that he may explain anything that may 
appear against him in their evidence. Now, 
if the object of the examination is to 
allow the accused to explain anytlung 
which may appear against him in the evi- 
dence of the prosecution there would 
be no necessity to examine hi in after the 
cross-examination, for the object of the 
cross-examination is, I understand, to des- 
troy the evidence for the prosecution and 
in itself to explain awa^' facts which m'ght 
appear against the accused. I arn, there- 
fore, of opinion that the expression ex- 
amined"'- in section 342 refers to the exa- 
mination-in-chief of the prosecution wit- 
nesses and does in t include theii cross- 
examination or re-examination and that, 
therefore, in the present case the require- 
ment of the Code have been complied with. 

EanMn, 3.— {May 21st, 1915) -In 

this case the accused person was 
standing bis trial in a warrant -case 
on a charge under section 500 of the 
Indian Fenal Code. After the prosecu- 
tion witnesses had been examined-in-chiei 
the accused was questioned generally 
on the case by the Magistrate. Thereafter 
cxoss-examination of the posecution wit- 
nesses took place and the objection now 
under conaderation is this: That 


342, Criminal Procedure Code, was not 
complied with as, after the cross-exami- 
nation of the prosecution witnesses, the 
accused was not again examined generally 
on the case in terms of the section. The 
view taken by Mr. Justice Br ckland, follow- 
ing the decision in Muzahar AH v. 
Emperor (i), was that in those circumstan- 
ces the provisions of section 342 had not 
been complied with, the requjiements of 
tfie section being that after the witnesses 
for the piosecution have been examined 
in the sen.se that the examination, cross- 
examination and re-examination have 
concluded, the accused is entitled to the 
advantage of being called upon to ex- 
plain any matter against him. Mr. Jus- 
tice Cuming has taken the view that, upon 
the wording of the section, the words 
‘'after the witnesses for the prosecution 
have been examined" do not mean more 
than that the witnesses for the prose- 
cution have been examined-in-chief. 

To begin wit! , in this reference thelearn- 
ed Vakil for the complainant has drawn 
my attention to sections 255, 256 and 289 
of the Code of Criminal Procedure. He 
has contended that the words of section 3 42. 
“and before he is called on for his defence" 
mean the same thing as the expression, 
"shall be asked whether he is guilty or 
has any defence to make", and that they 
do not mean the same thing as the words 
in section 256 wdiere it says that the 
accused "he shall then be called upon 
to enter upon his defence and pro- 
duce hi** evidence," In like manner, 
he distinguishes the language of sec- 
tion 342 from the cone uding words of 
section 289 "the Court shall call upon 
the accused to enter on his defence." Now, 
it is quite true that the phrase "before 
he is called on for his defence" is slight y 
different from the phrase "called on to 
enter on his defence" but in u.y judgment 
they mean exactly the same thing and 
the reference at the end ol the first sub- 
sectio of section 342 is to the same point, 
or tu the same matter as is dealt with 
at the end of the first sub-section of sec- 
tion 256. Section 255 deals with plea. 
The question is not one of calling on 
the accused for his de ence or of entering 
upon a defence btt only of ascertaining 
whether thereis any defence or not. If there 
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!s a plea of guilty, it will not be necessary 
to hear further |,^evidence*l forUthe prose- 
cution In most cases the stage in the 
case pointed out by the first sub-section 
of 255 will not immediately be followed 
by the accused person entering on his 
defence or being called upon for his 
defence but will be followed by the pro- 
secution proceeding to prove their case. 

The next point taken is that, if one looks 
at various sections of the Code, one will 
find ji that examination, cross-examination 
and re-examination are used in contra- 
distinction to one another. It is, however, 
quite clear that examination-in-chief, 
cross-examination, and re-examination 
are different sub-species of what is called 
more broadly examination. A witness 
is said to be examined when the whole 
process has been completed. In this 
connection I will refer to section 2$^ oi 
the Code. It seems tome that it is quite 
clear that the word ‘"examine" is tl ere 
used in the larger sense and flat it would 
cover cross-examination. In the same way 
it seems to me that tl e frame of section 
342 must be considered. A particular 
stage ol the trial is indicated by saying 
“after t le witnesses for the prosecution 
have been examined and before he is 
called on for his defence." Does that 
mean ttat the witnesses for the prose- 
cution have been completely heard and 
finished and the evidence for the defence 
is about to begin, or does it mean that 
the witnesses lor the prosecution have 
been part heard, have been examined- 
in-chief and that at any time during tl e 
succeeding stages but before the accused 
is called o 1 to enter on his defence the 
accused is to be examined by the Court ? 
In my judgment the end of sub -section 
(i) of section 342 indicates a perfectly 
definite stage, namely, after the prosecution 
case is finished and before the defence case 
is begun* It is diffiicvlt in along Code to 
maintain a special meaning foi ordinary En- 
glish words, and in section 342, just as in sec- 
tion 231, the word "exmined"* is to be taken, 
in my judgment, in the ordinary English 
sense in which it covers all kinds of exa- 
mination including cross-examination 
and re-examination. Tie language of 
aection 137 of the Indian Evidence Act 
shows the primary meaning of the .word 


because it says that the examination 
of a witness shall in some circumstances 
be called examination-in*chief in others 
cross-examtnaticr.s and in others re-exaihi- 
nation. 

For these reasons I am of opinion that 
the judgment of Mr. Justice^ Buckland 
and the order propose^ by him is right and 
the judgment of Mi. Justice Cuming dis 
sen ting from it ought not be upheld. 
I propose in this case to make tl e same 
order as Mr. Justice Buckland proposed 
to make, namely, to make the Rule abso- 
lute, to set aside the order of the Trial 
Court and direct the trial tc be resumea 
by the |Magistrate from that point at 
which the examination under section 
342 should have taken, place- 

K. s. D. Rule made absolute. 


PATNA HIGH COUET. 

Government Appeai, No. 2 op 192— 
March 9, 1922. 

Present: — Sir Dawson Miller, Kt., 

Chief Justice, ond Mr. Justice Ross. 
GOVERNMENT ADVOCATE, BEHaR 
AND ORISSA— Appeeeant 
versus 

GANGA PRASAD— Accused. 

Bengal Municipal Act {III of 11^84), s. 356, 
Sch. I V — Distress Warrant — Constituent oftegmar 
service — Omitting to specify date ofretum^ effect of 
-opened Code {Act XLV 0/1860), s. 21 (ro)~- 
Public Officer--^Tax Collector of Municipality — 
Criminal Procedure Code {Act V 0/1898), s. 195 
— Sanction to prosecute — Public Officer^ complain- 
ant — Sanction, whether necessary. 

Where service of a Distress Warrant, issued 
under the Bengal Municipal Act, cannot be 
effected personally on the Addressee, the. fact 
that it is left at his home and presented to an 
adult male member of his family co]i$titutes 
regular •crvice nndex section 356 of the A«t. 
Ipi yao, col. 2} p« 72^, coi^ 1.} 
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The m«re omiuion to specify the date of 
letnrn 'in a Distress Warrant Isfoted in the pro- 
per idtai provided by the Bengal Municipal Act, 
34 di. IV, does not render dhe warrant illegal. 
If©. 7®!, fol. 

A person employed hy a Munid^llty tor the 
purpose of collecting taxes is a Public Officer 
under section '21 (10) of the Penal Code. [p. 
721, cot I.] 

The sanction of a Public Officer for a prosecu- 
tion under section 195, of the Criminal Procedure 
Code is not necessary in a case #fiere the com- 
•inantishiinsdf the Public Officer concerned. 

. 721, nbl* 2*] 

Appeal from au order of the Honorary 
Magistrate, Second Class, Sadikpur 
dated the 23th October 1922. 

The Oovernmeitt Advocate, for the Crown. 

Mr. S. IMyak fcr the Accused. 

JUDGMENT. 

Millert C. J.— ^his is an appeal ^ from 
an acquittal by an Honorary Magistrate 
of the Second Class of the Sadrhpur 
Bench in Patna on the 25th October last 
year. The complainant is a Tax Collector 
employed by the Municipality of Patna. 
The accused is ii* occupation of a house 
within that Municipality. The name 
of the accuseti is Ganga Prasad but the 
house is entered in the name of his brother, 
Tulsi lal, who appears to be the actual 
owner of the house. Ganga Prasad, how- 
ever, is in occupation ana the taxes, although 
levied on Tulsi I^ai, have hitherto been 
collected from ^ Ganga Prasad. The 
offences with which the accused is charg- 
ed are offences under sections 504 ana 186 
of the Indian Penal Code. Section 504 
refers to intentionally insulting or giving 
provocation to a person intending or 
knowing it to be likely that such provo- 
cation will cause a breach of the peace 
or tOMie other bffence. Secticui t 86 re- 
fers to volttiltarily obstructing a public 
servant in the disciiarge of his public func- 
tions. It appears thdt on the X4th July 
^kist proceeded to the 

house in^Uiiltior with a distress warrant 
in order to attach -the property in the 
heute by re^n of a default m payment 
ofthe taxes due. The tax due was a 
itonE idm of Es. 1-14^0 or thereabouts. 

A deuxaiid ndtke haa pfevioU% been 
served ; no payiuent had been made 
and cofiieQUeutly ‘ something mote than 
a month dieter the distress warrant 
iaavIngLiiiutd was given to the com- 
pUhmt, who to the > 3tox«Cettet# or em- 


ployed^ by the Municipality, In order to 
serve it. What happened has been des- 
cribed by the complairant himself and 
by four or five other , w itnesses. He went 
t-j the house occupied by Ganga Prasad 
and when Ganga Prasad appeared be 
presented the warrant with the result that 
he was callea filthy and abusive names 
and Ganga Prasad apparently got angry 
and went for a stick which he brought 
out and he chased the complainant 

away threatening and abusing him. 
I ought perhaps to add, before 
this assault took i)lace the complainant 
upon being refused the amount of the tax 
had ordered his peon to attach two 
of the chairs in Hie house and P was upon 
the peon's attempting to do so that the 
accused was guilty of the offences charged 
against him. The evidence given by the 
complainant is supported in its main in- 
cidents by Gopi, the peon, and by one 
Chhotto, a toddy seller, hy Ganga, a Tele- 
graph peon, and by Ivelloo Ram, a Ccllec- 
trate peon, and by l/uchmi Prasad, a Water - 
wotks tax collector in Bankipore also em- 
ployed by the Municipality. There can be 
no doubt, if the evidence of these witnesses 
is relied upon, that the accused not only 
thredttoed the complainant and chased 
him ^th a slick but also used extremely 
abusive and insulti^ language to him such, 
that it was certainly very likely, unless 
the complaiimnt showed great restraint, 
as to result in a breach 01 the peace. 

In answer to these charges there Is not 
a scrap of evidence given on behalf of the 
defence. The learned Honorary Magis- 
trate b^ore whom the case came dis- 
missed it ujjon three grounds. He said, 
that as the distress warrant was addressed 
to Tulsi I<al in whose name the house 
stood ill the Municipal Register and 
as it was served merely at . his 
bouse or upon the accused Ganga 
Prasad there was, therefore, no proper ser- 
vice of notice. ^He was clearly wrong in 
this because, under the Bengal MuniSpal 
Act 1884, section 356 provides - that every 
odtice, summons, or other* demand under 
this Act may be served personally on or pre- 
sented to the person to whom the same is 
addr eased or may be left at his usuOl pkee 
of abode with some adult male member or 
servant of his family. Now, what was 
dons lir^tlijf|cnie at 
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Tulsi lyal's h3use a ad was presented to 
an adnlt male member of h^s family, vh., 
his brother. There can be no doubt, 
therefore, in my mind as to the regular 
service of the r()tice. 

The second point upon which the 
learned Honorary Magistrate dismissed 
the suit was, th?t the distress warrant 
Was illegal inr smuch as there was nd date 
of return mentioueti L the sgici warranc. 
I am unable to imagine under what law 
the lea );ed Honorary Magistrate consider- 
ed Ilia t it was necessary to have any date 
mentioned for the return of the warrant. 
It was issued in the prrjper form pro video 
ir vScliCdule IV of the Bengal Municipal 
Act and that form does not require tj)a 1 
any date sh(,uld be put in tlie warrant 
for return and tliis is hardl> surprising 
when one Considers that the warrant 
is merdy an orner directed to the 'lax 
Collector, or wh(( ever may be the proper 
person to serve it, dite.tiug him that if 
the tax cannot be lecrverea^ he should 
attach the pro erty belonging to the 
defaulter. Tliereux^on, armed with that 
Warrant, the Tax Collector proceeds to the 
house and endeavours to carry out the 
dut}^ enj(»iued uiron him. 

The next ground upon which the learned 
Honorary Magistrate , thought 'that tlie 
case should be dismissed was that the 
complainant was not a public servant. 
The complainant is undoubtedly a person 
employed by t]ie Municipality for the 
purpose of collecting taxes and has been 
So emjdoyed for some time. Under sec- 
tion 21 of the Indian Penal Coue it is 
distinctly provided in the loth clause, that 
the word. "Public Berv.iut" shall apply 
to every officer whose duty it is, as such 
officer, to take, receive, keep or expend 
any property, to Uiake any survey or assess- 
ment or to levy any rate or tax for any 
secular common purpose of any village, 
town or district. It seems quite clear 
that the learned Honorary Magistrate 
did not have liis attention properly drawn 
to the law upon this subject. Another 
matter which he considered was fatal 
to the present prosecution was that no 
sanction had been properly accorded for 
the prosecution in this case under 
section 195 of the Criminal Procedure 
Cod e . Aga in , th e learn ea Hon ora*ry Mag is- 


trate's law is at fault . Had he taker the 
trouble to consider the matter in the least 
and read the section in question it would 
have been at once manifest to him 
that sanction was not necessary in a case 
where the complainant was himself the 
public officer in question. 

Therefore, in so far as the learned Magis- 
trate has acquitted the accused upon 
these grounds of law, hisl judgment cannot 
possibly stand. Tb.e learned Honorary 
Magistrate did not in his judgment find 
that the facts upon which the charge 
is ba.sed had not been j^roved although 
he Said there were certain discrepancies 
in the evidence and, therefore, we are uji- 
able to say whether, if he had not mis- 
directed himself as to the law, he would 
have convicted the accused of the offencCs 
charged. Jn ai^peal before us to-day the 
law laid down hy the learned Hono- 
rary Magistrate has not been suxipcrted, 
but it has been contendea that upon the 
evidej'.ce given we ought to come to 
the concUisuui that nothing of the sort 
occurred as is alleged by the witnesses. 
The account given is, as I said at the be- 
ginning, an account which Shows not only 
an attack and threats but also very 
abusive language used against a phblic 
officer in the attempted discharge of his 
duties. But it is saVi that there are cer- 
tain discerepaucies ii- the evidence givCn 
by these witnesses which ought to leaid 
us to the conclusion that none of the evi- 
dence can be accepted, I am entirely 
unable to come to that eonclusioh. It 
is quite true in a case of this sort, as so 
frequently happens where you get accounts 
given by different witnesses, there are some 
discrepancies. The main discrepancy whi^^h 
has beexi relied upon is that Tabatak 
Hosain, the compla inart, stated in hfis 
cross-examination in one place that on 
the day of the occurrence he wei.t to 
accused 01 13 with a warrant peon. It 
appears from his evidence, however, a 
little later on, also iix cross-examination, 
that when the i.cidehls which are com- 
plained of took iDlace Unclfmi Prasad 
and several others were present at or very 
near the house when the acchsed thr^t- 
ened to beat him. The evidence giVeh by 
lyuchmi, It is ?aid, in conflict with this. 
What Uuchmi said w^as that he had gone 
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the same morning to the same house 
to try an^d collect the water -tax but had 
been unsuccessful, but later in the day he 
met Tabarak Hosain also on his way to the 
house of the accused and he went back 
with him thinking perhaps he might have 
better luck that time. He was outsiae 
iliehouse at the time when the occurrence 
took place ard he corroborates the other 
witnesses as to the assault and the bad 
language used. 4^iie nily idiscrepancy, 
if it be a discrepa ncy at all, is that, whereas 
Tabarak IHosain said he went to the ac- 
cused only with a warrant peon, the other 
witness, l/uchmi, says he met him before 
he got there. Now the complainant cer- 
tainly does in his evidence also say that, 
Lachmi and other men, some of whom have 
given evidence, were present when the 
occurrence took place. I do not think 
myself that there is an(y real aiscrepancy 
in the evidence. It may well be that when 
he gave the first part of his evidence 
he was referring to the time when 
he actually began to proceed to the house 
to collect the debt. 

Another matter which has been drawn 
to our attention is, that Gopi, the warrant 
peon, who accopaniea the complaii.ant 
says that when they went to the house 
there were two boys reaaiag iii the dalan> 
and he askea them to call Tulsi I/al which 
they did, ard accused thei. came out 
whilst Tabarak, the complainant, does 
notL met refer to these boys being 
there at all. He certaiuly aoes not contra- 
dict the evidence but he has omittea the 
incident altogether. What he says is, 
“I went to the h^use of the accused at 
10 A. M. ana aemanuca taxes which he 
refused to pay. I informed and showed 
him the warrant'' and so on. There is, 
no real aiscrepancy there. It merely 
means this Uiat, whereas Gopi had gone 
into evidence which was really not ma- 
te ial leaaing up to the actual assault, 
the complainant had not consiaered it ne- 
cessary to give all these details but has 
gone straight to the material points. I 
can find no discrepancies in the evidence 
such as would lead us to reject the whole 
of it and consiaer that the whole case was 
got up for some ulterior purpose. ^ 

A suggestion has beeii made in the 
written statement that there was enmity 


between the complainant and the accused 
because the accused had threatened to 
charge him with committing a nuisance 
by going to the house, of a prostitute at 
night somewhere in the neighbourhood 
of the accusea's own house, but there is 
not a word of evidence in support of this 
charge and I thiiak it may at once be dis- 
missed as altogether unfounded. 

The result is, that we have come to the 
conclusion that the charge in this case 
has bee i made out. It is essential that 
people in the positioii of Tax Collectors 
who are always very unpopular shoula not 
be s.ibjected to insults and annoyance 
by those who are by law bouiio to pay thfeir 
taxes and we think, therefore, that some 
puijishme.it should be inflicted upoii the 
accused. Fortunately, no damage was done 
and, although the complai a l t was threat- 
ened, 1 . e was not in fact beatexi. We think, 
ill the circumstances of the case, the accused 
should be fined a sum of Rs. 50 or in ds.fa It 
one month's simple imprisonment for the 
offence under section 504. We also cOx,- 
s der him guilty under the other section 
but we do not pass any separate sentence 
under that section. 

Ross, J. — I agree. 

w. c. A. Order reversed. 


CALCUTTA HIGH COURT. 

C'RtMINAI, revision No. loo5 OF 1923. 

January 4, 1923. 

Present: — ^Mr. Justice Newbould and 
Mr. Justice Suhrawardy. 

JAGAT CHANDRA GHOSE— PETITIONER 
versus 

EMPEROR — Opposite Party. 

Legal Practitioners Act {XVIII of 1879), 
s. 36 — Touts, publication of list of — Fourth Presu 
dency Magistrate, jurisdiction of. 

Inasmuch as the Court of a Fourth Presi- 
dency Magistrate is subordinate to that of 
the Presidency Magistrate, the presiding officer 
of that Court has no jurisdiction to publ sh 
a list of touts applicable to Courts, other than 
his own, which are not subordinate to his 
Court. 

Missr-i. Santosh Kumar Bose, Santosh 
Kumar Pal and Amulya Chandra Sen, 
for the Petitioner. 

JUDGMENT. — This Ride is directed 
against an order passed under section 36 
of the Legal Practitioners Act including 
the petitioner's name in a list of touts. 
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It appears that the order for the inclusion 
of t^e petitioner’s name was passed by 
the Fourth Presidency Magistrate and on 
this order the petitioner’s name was added 
to the list of touts for the Court at Joraba- 
gan. It appears, however, that the Court 
at Jorabagan is vsubordinate to the Chief 
Presidency Magistrate and consists of 
Several Courts presided over by several 
Presidency Magistrate^, one of whom is 
the Fo irth Presidency Magistrate, Mr. J. N. 
Sarkar, who passed this order. But, the 
powers of a Presidency Magistrate to 
publish list of touts is limited by section 
36 to his own Court and the Courts 
subordinate thereto. The list in which 
the petitioner’s name has been ijublished 
is applicable to Courts other than that in 
wHoh the Fourth Presidency Magistrate pre 
sides and those Courts are not subordinate 
to his Court. We mr st, therefore, hold that 
the order was bad as having been made 
without jurisdiction. 

We accordingly make this Rule absolute 
and set aside the order of the Fourth Pre- 
sidency Magistrate directing tlat the peti- 
tioner’s name be included in the list of 
touts for the Jorabagan Court, 
w. c. A. 

Order set aside. 


PATNA HIGH COURT. 

CRuyfiNAiy Revision Petition No. 4^5 
OP 1923. 

August 9, T923. 

Present: — -Mr . J ustic K il wa nt Sahay . 

Shaikh AMJAD Alyl— P etitioner 
versus 

EMPEROR-^Dpposite Party. 

Cfiminal Procedure Code [Act V of 1898), 
ss. no, 1 17 — Evidence of mere suspicion, value of 
•^Prosecution, duty of~— Evidence of giod repute 
—^Court, duty of — Powers to be exercised with cau- 
Hon — Joint trial, objection to, when should be taken. 

Evidence of mere suspicion of a person having 
taken part in certain crim nal offences is not 
evidence of general repute with n the meaning 
of section 117, clause (3), Crim nal Procedure Code, 
[p. 726 col. 2,] 

Raham Ali v. Emperor, 20 Ind. Cas. 231; n 
A. ly. J. 461; 14 Cr. E. J. 407, referred to. 

In order to bind a person down in security to be 
of good behaviour under sect on no of the Crimi- 
nal Procedure Code, there should be evidence in 
which the accused is proved to have been con- 


earned in certain criminal cases, or some direct 
evidence to establish his complicity in such cases; 
the evidence ought to be of such a nature as to 
lead to a reasonable and definite ground for 
coming to the conclusion that the accused is a 
habitual thief, [p. 726, col. 2.] 

When proceedings under section no are taken 
against a person and he is able to produce wit- 
nesses on his behalf to speak of his good character, 
the Court ought to pay particular attention to 
such evidence and should find substantial reasons 
for not believing the evidence before it makes an 
order, [p. 726, col. 2; p. 727, col. i.] 

Hakim Singh v. Emperor, 31 Ind. Cas. 826; 
13 A. E. J. 1055; 16 Cr. E. J. 810, referred to. 

The powers ^ven to ajCourt by section no of 
the Code should be exercised with extreme caution 
and with very great discretion, [p. 727, col. 1.] 

An objection to the joint trial of accused 
persons ought to be taken at the beginning of the 
trial, or, at least, at an early stage thereof. Such 
an objection taken after ilie witnesses on both 
sides have been examined and when the case is 
btiug argued, cannot be entertained, [p. 724^ 
col. T.] 

Revision from the decision of the District 
Magistrate, Purnea, dated the 9th June 
1923, conlirming that of the Sub-Divisional 
Magistrate, Kishenganj, dated the 29th 
March 1923. 

Mr. Muhammad Hasan Jan, for the Peli 
tioner. 

JUDGMENT. — ^The petitioner has been 
ordered to execute a bond of Rs. 200 
with two sureties of Rs. loo each to be 
of good behaviour for a period of one year 
under section 118 of the Criminal Pro- 
cedure Co^e by the Sub-Divisional Officer 
of Kisaenganj. He was trieu along with 
anotiier person namea Kalu who was also 
o'dered to execute a similar bond to be 
of goo be tavioar for one year. Tuey 
appeale., to tue District Magistrate of 
Parnea wuo v^iscuargCv* tue or^^er as against 
K du bat affirmed the order as 
against the petitioner, Shaikli Amjad. 
Tue petitioner has filed the present appli- 
cation in revision against the said order 
of tue learned District Magistrate. The 
procee ings against the petitioner as well 
a- against Kilu were druwn up unuer 
clauses {a), (b), id) and (/) of section iio, 
but the prosecution only trieu to prove 
that the accused persons were by habit 
house-breakers an^ thieves. Tue petition- 
er objectea to tue joint trialanu thelearned 
District Magistrate agrees with the Sub- 
Divisional Magistrate that the petitioner 
has not been prejudiced by such joint trial. 
He says that if the petitioner had really 
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apprehended prejudice, he could have ob- 
jected to txic joint trial at tUe beginning 
of tiie proceedings, but ue did not ao so. 
It has been contended by tne learned 
Vakil for tue petitioner that ii was not 
possible for him to ooject to the joint trial 
at t le oeginning before the nature of the 
evi fence abduced in Court was known 
and it Was only wuen the eviuence was 
given in Court for the prosecution that 
he was in a position to object to the joint 
trial. Tuere is some force in the aigument 
of the leamca Vakil, but, having regard 
to the circumstances of the case, tuis ground 
by itself is not sufiicient to set asiue the 
oraer. Tue petitioner knew from the pro- 
ceedings drawn up by the learned iSub- 
Divisional Magistrate what the nature of 
the case of tue prosecution against him 
was and he ought to have maae iiis objec- 
tion, if not at tue beginning, at least 
at an early stage of tue trial. The objec- 
tion, as a matter oi fact, was taken only 
after all tue witnesses lor botu siues uau 
been exumineu, anu wuen tue case was 
being argued by tue leameulVakil for tue 
petitioner. lam, therefore, ol opinion that 
this objection on the grounu ol joint trial 
is not sufiicient to set asiue tre oraer. 

JJi Wining to the merits of tfie case,. the 
learned District Ma^jistrcttc holasthat the 
evidence of general repute proaucea in 
the case was not in uis opinion particulariy 
Strong. On going tuiougu tue evidence 
he found tuat a great many men only be- 
gan to suspect the accused of being thieves 
and badmashes alter tue present proceed- 
ings hadjbeen started- He, therefore, aoes 
not rely ..upon tue evidence of general re- 
pute. He ouserves that “ the prosecu- 
tion in this case stanus or falls not so much 
on proof of general repute of the accused 
as on proof of specific instances in which 
they were suspected on reasonable grounas 
or actually uetectea in the commission of 
crimes." He aiviues tlie evidence upon 
which he r^ies ana x^o which he attaches 
great weight, under two heaas. The 
hrst head consists of eviuence furnished 
by records oi information given to the 
Police and written in the form of station 
diary enuies, First information reports, etc. 
Xne second ueaa consists of the evidence 
of specihc instances in wiiich crimes were 
committed regarding which m statements 
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recorded by the Police had been filed in 
Court, but which have been sought to be 
proved by evidence of^witnesses. Under 
the first head the learnea Magistrate ob- 
serves that there are seven Eiiibits, but, 
as a matter of fact, two duplicate copies 
of the same documents haa been admitted 
in evidence ..nu, therefore, there weiereelly 
five documents of the nature aescribed 
under- the first head. Of these five docu- 
ments, three relate to the present peti- 
tionu, narix.dy, Bxhibifs^^i, 4 ana 6. 

Kxuibit I is a slip of paper containing 
a statement made by one Gouri Natl* Das 
regaraing a burglary in his house. Gour i 
Nath did not see the burglars, but sus- 
pectea Amjad as being one of them, his 
reason being that Amjaa was kirowu to 
make money by thefts ana burglaries. 
Tie Magistrate does not apparently rely 
upon this Exhibit. The witness examined 
in support of this Exhibit was prosecu- 
tion witness No. 7, Ghoglm baixO, who 
referred to a burglary in his house ano 
said that he gave a slip to the Sub-Inspector, 
prosecution witness No. 92, aua the Srd.- 
Inspector proauced the slip in Court wljch 
is marked Exhibit 1. But this slip, Ex- 
hibit I, is signed by Gouri Nath Das and 
refers to a burglary in Gouri Nath’s house 
attd Gouri Nath was not proauced as a wit- 
ness in this case. The leaineu Magistrate 
remarks that it is not clear from the uocu- 
ment itsell that it has any connection 
with the case of Ghogha ano he observes 
that the prosecution ought to have ex- 
plained the matter or to have prouucea 
the writer of the slip. This document, 
Exiiibit I, therefore, is not of any impor- 
tance in the present case. 

The second document against the peti- 
tioner is Exiiibit 4-a, First Informal ion 
keport of one Jafar Ali,aatea the 1st October 
1921, relating to aacoity in his house. 
Jafar could not recognize the (xacoits. 
but at the end of the First Information 
Report it is stated that he suspected Amjad 
ana several others because tliey were 
men of bad character. Jafar Ali was 
eauimined as a witness in this case and 
he stated that a slip was written out giving 
the names of the daedits recognized at 
the tune. This ^lip is said to have tech 
written by Mabua who is i^rosecution 
witness No, 30. The list is alkgeo to have 
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included the name of Amjad. This list, 
however, has not been produced and the 
explanation eiven for its non-prodiiction 
is tt^at it was taken away from the hand 
of Jafar by the ChauMdar Che^ltroo on 
their way to the Thana. It appears that 
the ChauMdar Chethroo was prosecuted 
under section 201, Indian Penal Code, 
for causinj.^ disappearance of this list con- 
ta miner Ihe names of the dacoits, anu the 
findint^^ of the learned Magistrate in tliat 
case was that there was no evidence that 
any dacoity had, as a matter of fact, taken 
place anM the accused ChauMdar was 
acquitted.. Prosecution witness No. 29 was 
examined as a witness in that case against 
the ChauMdar and a copy of his deposition 
in that case is Exhibit B in this case. This 
witness is the fath.er of Jafar Ali and the 
list is said to have been written by prosecu- 
tion witness No. 30 at the dictation of 
witness No. 2 q. In tliat deposition the 
present witness No. 20 stated that he could 
not i ’entify any of the dacoits, he merely 
suspected Amjad. Therefore, the list of 
the names in that slip contains the names 
of persons who were suspected and not 
of those achially seen in the dacoiW. In 
the present case, however, witness No. 20 
says that he i^'^entified Amjad omoncst 
the dacoits. Having recratu to the.se cir- 
cumstances, I do not think it safe to at- 
tach mtich mportance to this document, 
Exhibit 4. 

The last document is Exhibit 6-a First 
Information .i^ivenbv Sheikh Dilkliosh re- 
prar^inp: a d^colty in bis house. This 
document does not contain the name of 
Ami ad amonerst the list of persons given 
by Dilkhosh as having taken part in tl e 
dacoity, but Dilkhosh, who is prosecution 
witness No. 4 in the present case, stated 
that Amjad had come to his house the 
previous day and this gave some ground 
of suspicion against Amjad. To my mind 
this evidence Is of no value. Tliis disposes 
of the evidence under the first head. 

Turning to the evidence under the second 
head in which there are no records of state- 
ments, but which consists of instances where- 
in the present petitioner was suspected to 
have taken part in dacoities of thefts. 
There is evidence of ten instances in which 
the present petitionerlfwas so^ suspected . 
The first is a dacoity in the house of one 


Dadni of Baldlaghat. Dadni is prosecu- 
tion witness No. 10 in this case ana he 
.^ays that he told the vSuh-Tnspector that 
he suspected Amjad. Proseention witness 
No. 59 has also been examined in connection 
with this matter. He is a Tahsildaf Punch 
and he states that he was coming from 
Kharudih on the night of the ciacoity. 
He heard the vioces of some persons in 
the garden and got smell of cigarette smok- 
ing. At that time Amjad was a Dafadar, 
The witness was coming on a pony and 
Amjad obstructed his way and asked him 
who he was. On his answering, the two 
recognized each other and the witness 
was allowed to go. Wiiile going, he turned 
round and saw that Amjad entered the 
garden. It appears that Amjad was a 
Dafadar of Circle No. 30 of Tslampnr 
Thana in the Sub- ’ivision of Kishenganj 
for about two years-and-a-half and tlie 
suggestion in the cross-examination of this 
witness is th.at Amjad was on his rounds 
in the usual disci arge of his duty; that 
he Was in his uniform anff as 1 e saw a man 
going in the dark near 11 ec-jirden h e accosted 
him. Tte evie’ence of tl is wilness is not 
sufficient for tl e purpose of coming to p 
finding that tl e petih'oner is a habitnal 
thief. Tl e seconri instance consists of a 
dacoity at the 1 oiise of Cl and Bnx. The 
leained Magistrate remarks that t] e pro- 
secution witness No. 11, Chand Bux, saw 
a man like Amjad .vearing a rec' 
am one tl e dacoits, bn1 Ih.is is not what 
this witness states. W 1 at ] e says is, that 
there was a docoity in his house in Chait 
and certain articles and cash were taken 
by the (^acoits; that he wa s severely beaten 
and when he recovered his senses one Totgb 
Ali informed him that a tall man with 
ree pugri was among the dacoits. Now 
this witness expressly says that he did 
not see the tall man with the ren ptfgrL 
He, moreover, says that he did not know 
the accused persons in the dock ana the 
learned District Magistrate appears to be 
under a misapprehension when h e says that 
the witness saw a manlike Amjad amongst 
the dacoits. Torab Ali is witness No. 12 
in this case and he says that be 
noticed a man of the stature of Amjad 
amongst the aacoits, but that he coiild. 
not say definitely if the accused Amjad 
was the man whom he saw on the night 
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of the dacoity. The third instance is 
that of a theft of buffah es of one Cl hag 
Ali. Chirag Ali is p osecution witness 
No. 15. The learned District Magistrate 
observes^ that Anijad had wanted to take 
away this man's buffaloes for grazing and 
he approached him for the purpose. On the 
sa me night the witness missed his buffploc s. 
Prosecution witness No. 16 was sent to 
search and found the buffaloes with Anijad. 
Now, turning to the evidence of these two 
witnesses we find that Chirag Ali has stated 
that he had asked Amjad to take his buffaloe 
for g azing, not that Amjad had asked 
him as put by the learned Magistrate. 
It may be stated here that Amjad takes 
leases! ot lands for grazing purposes ano 
is in the habit of taking charge of cattle 
of other people oin payment of some fees 
for grazing on those lands. Prosecution 
witness No. 16 states that he found the 
buffaloes tied ih the Hat and Amjad was 
standing at some distance and that there 
was no man near the buffaloes. The fifth 
instance is that of theft in the house of 
Sahabu, prosecution witness No. 17. This 
witness did not suspect any one as a suspect 
before the Police who came to enquire 
about the theft and the reason assigned 
is that he was given an assurance by Idar 
that his property would be restored to him 
if he did not do so. This man now says 
that he suspected the two accused. Very 
little reliance could be placed on fhe deposi- 
tion of this witness. Next instance is 
that of an attempted dacoity at the bouse 
of one Sheikh Gaisal, prosecution witness 
No. 18.^ The only reason for suspecting 
Amjad in this attempted dacoity, as stated 
by this witness, is that Amjaa haa been 
to his house just before the occurrence 
and questioned him about his arrangements. 
The next instance is that of burglary in 
the house of one Rasik Dal, prosecution 
witness No. 27. This man laid an informa- 
tion before the Police, but did not name 
the petitioner though he says he suspected 
the petitioner as having takdn part in 
the burglary. The last instance is tliat 
of the burning of the houses of Amrit and 
Dabukant two days after these two wit- 
nesses had deposed against the petitioner 
bef or e the Police in the present proceedings. 
The learned Magistrate remarks tliat 
this seems tQ him to be % clear case ef ter- 


rorism, and, although there Is no direct 
evi( ence to connect tl e present peti- 
ti ner with this affair, the inference drawn 
by tl e learned Magistiate is tl at it is al- 
most inevitalle that one or loth of the 
accused persons in the present case had 
a part in it. 

Now, this is all the evidence inti e case 
referred to by the learned Magistiate as 
against the present petitioner. The evi- 
aence at the most discloses merely a case 
of suspicion. Tl e evic ence is of a very 
vague nature and tl e evidence of mere 
suspicion of a persoh laving tahen jart 
in certain criminal offences is not an evi- 
dence of general repute within tl e mean- 
ing of section 117, clause fa), Criminal Pro- 
cedure Code. In the case of Raham AH 
V. Emperor fi) Mr. Justice Rafique ob- 
serves that, “ evidence as to cases in which 
the applicalnt w^as suspected cannot he 
said to fall within the meaning of general 
repute urn er section 117 of tl e Code of 
Criminal Procediire " These are instances 
of mere suspicion which, to my mind 
are not sufficient in order to hind’ down a 
persontobe of gooci behaviour rm er section 
iio. The evidence in such a case must 
be evidence in which thepetitionei is proved 
to have been concerned or some direct 
evidence to establish the complicily of the 
petitioner in such cases. The evidence 
ought to be of such a nature as to lead to a 
reasonable and definite ground for coming 
to the conclusion that the petitioner is a 
habitual thief. Such evidence is want’ng in 
the present case. Moreover, the petitioner 
has exatninen no less than 1^5 witne'^ses 
inhis favour to testify tohisgood character 
Of these 145 witnesses, 24 witnesses belong 
to his own village and they all come and 
bear testimony to the good character of 
the petitioner. The learned Magistrate does 
not consider this evic ence at all. As w^s 
laid d ownb> the Chief Justice of 11 e Allal a- 
bad High Court in the case of HaMm Singh 
V. Emperor (2), where proceedings under 
section IIO are taken against a person 
and he is able to produce witnesses on 
his behalf to speak of his j2ood character, 
the Court ought to pay particular attention 
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to such evidence. By this it was no 
doubt not meant that the Court must 
necessarily believe those witnesses, but 
the Court should find substantial reasons 
for not believing the evidence before it 
makes an order. Powers given by the 
Code under section no should be exercised 
with extreme caution and with very great 
discretion. A person must be found upon 
evidence to have habitually committed 
or attempted to commit offences before 
he could be bound to be of goood behaviour. 
Such evidence is, to my mind, wanting 
in this case. I have gone through some 
of the evidence in this case as I was invited 
to do so by the learned Vakil for the peti- 
tioner on the ground that ti e evidence 
had been misapprehended by the learned 
Magistrate and on going through the evi- 
dence referred to by the learned Magistrate 
I am bound to say that, in my opinion, 
that evidence is^ not sufficient in order 
to require the petitioner to furnish security 
to be of good behaviour. The order passed 
by the learned Sub-Divisional Magistrate 
must be set aside. If the petitioner has 
given any security such security will be 
cancelled. 

K. S. D. & w. C. A. Order set aside. 


OUDH JDUICIAL COMMISSIONER’S 
COURT. 

Crxminai, Appwcation No. 79 of 1923. 

September 20, 1923. 

Present:— Mx. Dalai, J. C. 

DAi, CHAND — Complainant— Appucant 
versus 

ram; dal and others— Accused- 
Opposite Party. 

Pnml Code {Act XLV of i860), s. 494 
— Cede of Criminal Procedure {Amendment Act 
XVIII of 1923). Sch. II, cl. XX— First Class 
Magistrate — Jurisdiction — Order of discharge after 
defence, value of. * 

Under the Code of Criminal Procedure, as modi- 
fied on the ist of September 1923, a Magistrate 
of the First Class has jurisdiction to try an offence 
imder section 494, Penal Code, and dispose 
of the same without committing the case to the 
Court of Session, and an order of discharge passed 
by the Magistrate in such a case, after the accused 
had been called upon to enter on his defence, is 
tantamount to an acquittal. 

Application against au order of the Sessions 
Judge, Sitapur, dated the ist February 
1923, upholding that of the Magistrate of 
the First Class, Kherfi dated the i6th 


Mr. MoHLal Saksena, for the Applicant. 

Mr. Ghulam Hasan, for the Opposite Parly ^ 

ORDER. — ^No sufficient cause appears 
for interference. The complainant. Dal 
Cband, instituted a complaint so far back 
as 1st July 1922 against a woman whom 
he called his wife, for a bigamous marriage, 
and against her father ana her present 
husband anci a go-between who brought 
about the present marriage, for abetment 
of the offence. The proceedings were held 
before a Magistrate who was a Hindu 
gentleman presumably well-acquianted 
with marriage ceremonies among Brahmans 
to which caste the parties belong. He 
recorded the evidence both of the com- 
plainant and of the accused and then 
refused to commit the case to the Court 
of Session. Under the Code of Criminal 
Procedure, as mo'iified on the ist Septem- 
ber, the Magistrate himself would have 
jurisdiction. This is a leleva/it fact at 
presei t v. so fai tb t, if fhe Magistrate he 
h'ld 1oba^e juiis(’ii 1 ioi to dispose of the 
matter, his order of discharge would betanta’^ 
mount to an acquittal, because he had put 
the accused to the trouble of entering on 
their defence. The matter depends upon 
oral testimony and, as I have pointed out, 
the Magistrate who heard the evidence 
was in a good position by the fact of 
himself being a Hindu to adjudge the 
value thereof. My attention was called to 
bona, Exhibit A, alleged to have been ex- 
ecuted by the giiT*s father for a sum of 
Rs. 98 in consideration of marriage fixed 
on 23rd June 1922. This bona executed 
nine days prior to the aate fixed for the 
marriage does not raise a presumption 
that the marriage did take place on the 
date stated in the bond. It is quite 
possible that the girPs father, Ram Dal, 
was either making a fool of the com- 
plainant or broke his promise on ais- 
coverning that his daughter was market- 
able at a higher price. I also think that 
the Criminal Daw affords a quick remedy 
by creating offences relating to marriage 
some of them unknown in other countries. 
I do uot think that tbe Criminal Daw is 
meant to apply to a litigation like the 
present so long drawn out. Having 
regard to all tht circumgtances of the 
case I refuse to interfere and dismiss this 
^pplicntiom 

ts li H Iff A; 4p0$ati<m 
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In ihe maU 0 of narbnbra nath roy# 

PATNA HIGH COURT. 

MiscjEfi^i^AN^ous JuDiciAi, Casej No. 55 
OF 1923. 

July 16 1923. 

Present /—Sir Dawson Miller, Kx., 
C'lief Justice, Mr. Justice Kelwant 
vSaliav au(j Mr. Justice Foster. 

In the matter of NARFNDRA NATH 
R07, PlyEADFR— APPEU.ANT. 

Legal Practitioners Act {XVIII of 1879), 
ts. 13 (6), {/), 14 — Jurisdiction of Subordinate 

Judge^to "f order enquiry — Pleader ashing Bench 
Clerk before judgment is pronounced as to what is 
the trend of judgment — Professional misconduct, 

A Subordinate Judge is quite competeut, under 
section 14 of the I^egal Practitioners Act, to order 
an enquiry into the facts and circumstances of a 
case whether it comes imder clause ( 6 ) or whether 
it .comes under clause (/) of section 13 of the Act. 
[p. 729, col. 2.3 

No Pleader, standing, as he does, in a fiduciary 
position towards the Court, is entitled either out 
of motives of curiosity or still less out" of other 
less excusable motives to endeavour to find out 
before judgment iv^ delivered^ or* when the judg- 
ment is written or partly written what in fact 
is the effect of it. Such conduct although in 
some cases it may be innocent enough, in other 
ci^es mav lead to most improper practices, 
amounts to professional misconduct, [p. 729,00!. 2.] 

Messrs. Hasan Imam anu G. C. Pal, for 
the Apppellant. 

The Government Advocate, for the 
Crown. 

JUDGMENT. 

Miller, C. J. — This is un applicaHon 
on behalf of Nr- rend ra Nath ^ Roy, 
a Pleader, pn ctising at Ranchi, asking us 
to qu?sh proceed bigs wl ich have been 
instituteil against him by the vSubohi inate 
Judge of Ranci i under seciioa 14 of the 
Legal Practi^ ioners Act. Tiie facts of the 
cose may be shortly stated. The petitioner 
was engaged as Pleaacr for the defeiidi nt 
in a suit for d^itti/iges. On the QtJi May 
this year the hearing of the case was con- 
cluaed and judgment^ was reserved. The 
case against the peliJoner is that on the 
14th May, before the judgment was delivered 
in Court, he went to the Subordinate Judge's 
Bench Clerk and asked him how far the 
judgment bad proceeded and what the 
trena of it wag and the sngges'ion is that 
tins was done with an improper motive. 
Oil the following da >, th<' i5th Ma> judg- 
ment was pronouncea in open Court de- 
creeing the plaintiff's suit. . Bje-pre the 
judgtan t was pcoaioifnced; it ap- 


pears that an «application was made to 
the learned Judge by the defendant himself 
asking for stay of judgptent and further 
proceedings pending an application to the 
Judicial Commissioner at Ranchi to transfer 
the whole case from the file of the Sub- 
ordinate Judge to that of the Judicial 
Commissioner. The grounds of that appli- 
cation which has been put before us, were 
entirely trivial and it h* s been described 
by Mr. Hasan Imam who appeared on 
behalf of the present applicant as a per- 
fectly insane applicalion. It may or may 
not be that the endeavour, if he did cn- 
dea voi’r, on the part of the petitioner to as- 
certain from the Bench Clerk what was 
likely to be the effect of the juogment was 
directly connected with the appli,cation to 
remove the case from the file of the Judge to 
that of the Judicial Commipsioner . There is 
no direct evidence before ns nor im^eed 
are we concerned at present w.th the evi- 
dence which may eventin' lly be put forward 
connecting the action of the petitioner 
with the applicalion for transfer. The 
leirned Subordinate Judge refused the 
application for stay and, in my opinion, 
quite rightly and p-'onounced ]a gment 
on the 15th May. It transpired subse- 
quently, a fact which was not known to 
the Subordinate Judge • ^ time, that 
the application for transfer hac already 
been presented to the Judicial Commissioner 
on the same morning and. hgdj been rejected 
by h.ini. That, however, is not a material 
facto) in considering this case* The fact 
that the peHtioner had. endeavoured to 
ascertain from th.e Bench Clerk wh.at was 
likely to be the effect of the judgu'ent 
was brought to the notice of the 
Subori’inate Judge a few days later. He 
then apparently wrote a letter on the i8th 
or 19th May asking the petitioner for an 
explanation of his conduct. No reply 
appears to have been received to that letter 
until the 24th by which time the Subor- 
dinate Judge had drafted an order direct- 
ing an enquiry into cenduet of the peti- 
tioner under section 14 of the ,ligal 
Practit on rs Act. The order was withheM 
c'lS on that day the petitioner app:iently 
wrote a lett r in ■ pi 3" in wli ch he ciici not 
deny tha t lie had asked the Bench Clerk when 
the jua gment would be ch iveied but he did 
d.ny that he had tuqur^d tjie 



V*L 75] 

In ihemetUerof narendra faTH rot, 

purport of it wa^^. TJiis e^i^ple nation 
apparently did not satisfy the learned 
Su botdina te J ncige who still considWd that 
it was a matter f or enquiry. He had , on the 
one hand, a direct statement by the Bench 
Clerk that the petitioner had enquired 
what ti e purport o' the ijudgnieiit was 
or what it was likely to be; he ha* on tJie 
other hand a (’eni^l by the x^etitioner. He 
accordingly frame! a charge wlich was 
delivered to the petitioner calling ux-)on 
him to show cause wJiy he shoul i not be 
dedt Avith for an offence committe within 
the meaning of section 13 clauses ih) and 
if) of the I/|egal Practitioners Act. 

The present application is one asking 
us to quash those procecv ings. No vers 
precise ground has bee. niged before us 
^or exercising our powers in tliis case ex- 
cei)t that it was suggested that the offence, 
if it were an offence, was in any ase of a 
very Iriviul natuie an-^ t at the jietitioner 
was a young man on tie very thresl hold 
of h^'s career, and even if a judicial en- 
quiiy should take x^cce with the result 
that he should be acquitle.. thaf would, 
nevertheless b'e a serious delerinient to 
him in the practice ot his x^ofession in 
the future. It was also argued, although 
I tliink under a misconception, that the 
learned Subordinate Judge in acting uiiuer 
section 14 of the Legal Practitioners Act 
was restricted in ordering j n enquiry 
to offences mentioned unuer clauses {a) 
and ib) only of section 13 an ■ that he coulo 
not order an enquiry i|n respect of any 
offence coming under clai se if). In sup.- 
port of that contention he relies upon a 
oictum of Mr. Justice Hill in the ruse of 
In the m^Utcr oj Puma Chunder Pal 
(i) the passage in quesiion being 
l^age 10 i. In that cjise Mr. Justice 
Hill, relying upon a ’ecisim of Hxe 
Privy Council in In the matter of 
Southekal Krishna Rao (2) , decided in the 
year 1887, took the view that the Subordi- 
nate Court acting unoer section 14 was 
only entitled to holcj an enquiry in respect 
of offences coming witlim clauses (^) a 11^ 


(I) 27 C. 1023; 4 W. . 389; 14 liid. Doc. 

(N. S.) 671. 



(b) of Section 13* That dictum, however, 
was referred to and exi^lainef by Mr.' 
Justice Mukerji in the case of In the 
matter of Rasik Lai Nag (3), where 
he jfointea out lhat at the liiue' when 
the Privy Council decision was given the 
clauses of section 13 were equivalent to 
what are now clauses <a) and ih) of tj at 
section, but that die section had since been 
aniciid.ed and the other clau^'es (c) {d) 
(e), auti ( ) hat, subsequently been acided. 
Tuat exxihi nation dearly shows d at Mr. 
Justice prill wi s i cting um'ei a misap. 
luehension ani| in any event it seems to 
me that ti,e view l-e took witl regard to 
tlie Jnterpietation of th.e x^^'esent sections 
of llie Legal Practitioneis Act was an 
extremely narrow view and unjuslifia b!e. 
I have -no doulti there L>re, that i he learned 
Suboroinete Judge was quite competent 
to order an enquiry hit o the facts and cir- 
cus instances of the present case whether 
it came unaer clause (b) or whether it came 
under clause (/) ol section 13 of the Act. 
In my opinion, therefore, this apidication 
ought to be rejected. 

The matter is one clearly for enquiry. 
It may be or it nia y not be that the petitioner 
did in fact askthe Bencl Clerk what was 
tlie ^rena of the juctgment. If ho. did So, 
that wasinitself, toiny mind, cle. rly profes- 
sional misconduct on H.e pc'rt of Ihe Pleader. 
No Pleader, standing, as he does, ijn a fidu- 
ciary position towards the Court, is entitled 
either out of motives of curiosity or still 
less out of less excusable motives to en- 
deavour to fina out before judgment is 
delivered or when the judgment is written 
or partly written what in fact is the effect 
of it. It is obvious llmt. suchi conduct 
althougl.i in some cases it may be innocent 
enough in other cases may leid to most 
impro{)er practices and, therefore, it is 
the class of conduct which clearly ought 
to be taken notice of and ceitainly should 
be stopped. The question is really one 
of fact whetlier the -Pleader is accurate 
in saying that lie did not make the en- 
quiry wldch he is alleged to have maue 
or whether t’.o Bench Clerk i? telling the 
truth wJen .e 3 a a ■ taat the Plea der did 
in fact ern e voti.t io fin out what the 
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tretid of the .luagment was. In so far as 
the gravamen of offence is concerned 
that of course must ( epend upon what 
the object was, if in fact the enquiry was 
made/ in making it. If the object was on 
finding that the judgmei.t was against 
his client to assist his client in preparing 
an application for transfer, then I think 
the offence must be considerea a grave 
one. If, on the other hand, assuming that 
the offence was committed out of pure 
curiosity in oraer to ascertain what he was 

not entitlea to know until juf’gmentwas de- 
liver ea then the offence was clearly not of 
such a grave character, but in either case 
these attempts to endeavour to find out 
what until it is disclosed ^ ought to be 
kept secret are matters which the Court 
cannot but look upon as professional mis- 
conduct. We are not in a position to 
judge one way or the other in the present 
case as to the facts or as to the con uct 
of the petitioner or as to the gravamen 
of the offence if in fact it was committed. 
At the same time, I think this is a case 
ia v^hich we ought not at this stage to 
stay the proceedings. In these circum- 
stances, it seems to me that this applica- 
tion must be dismissea. 

Knlwant Sahay, J.— I agree. 

Foster, J.— I agree. „ , , 

p A.ppiif'Utiofi disfftisscd^ 

M. D. J. 


ALLAHABAD HIGH COURT. 

CRIMlNAb REimRENCE NO. 171 OF I923. 

May 16, 1923. 

Present: — Mr. Justice Kanhaiya Lab 
CHUNNI LAL ANB ANOTHER— 
Applicants 
versus 

BALDBO— Opposite Party. 

Criminal Procedure Code {Act V of 1898), 

g ^22 Criminal trespass, convictionfor — Criminal 

force, use of, absence of — Restoration of possession, 
order for, whether can be made. 

Petitioners were convicted of an offence under 
section 447 of the Penal Code by reason of their 
having continued to cultivate certain fields 
in spite of their ejectment. There was nothing 
to indicate that the offence waP attended by the 
use of er|ii4n4 ^orce| 
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Held, that an order under section 522 of the 
Criming Procedure Code directing the restoration 
of possession of the fields to the complainant, 
could not, in the absence of a finding as to the 
use of criminal force, be made in the case. [p. 731, 
col. 2.] 

Criminal reference made by the Distiict 
Magistrate, Aligarh, dated the 21st 
Bebruary 1923. 

REiFERRING ORDER. — This is an ap- 
plication for revision in connection with an 
Older passed by the Honorary Magistrate 
of Sasni under section S22 of the Code 
of Criminal Procedure. 

Jlie facts are as follows — A complaint 
was filed against the applicants, Chimi 
Lai and Indra, as well as two others, undei 
sections 447 and 323 of the Indian Penal 
Code. It was alleged that the two applica- 
cants had been lawfn IJy ejected from certain 
fields, but that, in spite of the ejectment, 
they still continue to cultivate the fields 
and when the complainant remonstrated 
with them, they ordered the other two 
accused to give him a beating. On October 
the i8th 1922 the two applicants were 
convicted under section 447 and fined 
Rs. 5. each. But the Honorary Magistrate 
disbelieved the story of any beating, and 
held that only an altercation had taken 
place. There was, therefore, no conviction 
under section 323, and the other two accused 
were acquitted. 

On October the 24th the complainant 
filed an application before the Court 11 nder 
section 522, and on December the 14th 
1922 the Honorary Magistrate allowed this 
app ication and passed orders directing 
delivery of possession of the fields to the 
complainant. 

I have heard and considered the argu- 
ments of both parties in this matter. It 
has been pointed out that the action of 
the two applicants in stiJ retaining pos- 
session of the fields, in spite of their con- 
viction under section 447, amounts to a 
species of contempt of Court. It has 
been suggested tliat the two applicants 
being admittedly rank trespasseirs, are 
entitled to no consideration at the hands 
of the Court. They did not even appeal 
against their conviction under section 447* 
I have gluo been asked to 
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is likely to liappen if possession is restoied 
to the two applicants, the srggest^on keij f 
that a riot is likely to take place over the 
crops standing in the fields. It see me 
to me, however, that if any violence' is likely 
to be used at all, it is just as likel^^ to be 
used if possession is not restored to the 
applicants, as it jeems clear from the argu- 
ments before me, that the standiig* crops 
must have been sown by the applicants 
themselves. The applicants urge that these 
crops are worth Rs. ^co, though this is 
no doubt a considerable exaggerat^'on. 

I do not think, however, that I am at 
present concerned with any of the above 
matters. The qucvsticn is. whether or not 
the order passed by^ the Honorary Magis- 
trate w’as a legal one. There are many" 
rulings to the effect that an efsential ij,- 
gredient of section 5*2 of the Code of Cri- 
minal procedure is that the offence of which 
the person concerned is convicted mu it 
have been attended by criminal force, 
or, at the very lea^t by the show^ of crimii.al 
force. An almoft parallel case is to be 
found in fact in Chufatnan v. Pan lal (i). 
It is impossible to go behind the findij.g 
of the Honorary Magi.strate himself to 
the effect that no offence under section 
323 of theindian Penal Code wascommitted, 
and that an altercation was all that took 
pace. In the circumstances. I am of 
opinion that section 522 did not apply, 
and that the order passed was, therefore, 
an illegal one. Two remedies were open 
to the complainant he could either have 
filed another comilaint under section AAy 
against the applicants, or eke he could 
have sued for their ejectment in the Civil 
Courts. What was not open, to lum was 
to apply for delivery of j ossession under 
section 5^3 of the Code of Criminal 
Procedure, 

Under section 438 of the Code of Crimii al 
Procedure this case will accordkgly be 
reported for the orders of the Hon'ble Hgh 
Court, with the recemmendation tlat tie 
order passed by the Honorary Magistrate 
unde section 522 should be set aside, and 
that possession should be ordered to be 
restored to the two applicants. 


The Assistant Government Advocate, 
for the Crown. 

JUDGMENT.— Tie leaned District 
Magistrate finds tlat the aj^plicants, Ciu.nni 
Lal and Indra, were convicted oi an offence 
under section 447 of the Indian Penal 
Code by reason of their having continued 
to cultivate certain fields in spite of their 
ejectment and that theie was nothing 
to indicate that the offence of criming 
trespass was attended by the use of the 
criminal force. Section 522, Cr m^'ial Pro 
cedure Code, cannot, on these facts, apply 
and the order of the learned Honorary 
Magistrate directing the delivery of pos- 
session of the fields in question with the 
crops standing thereon to the complainant 
cannot be sustained. The Reference 
is, therefore, accepted and the older of the 
Honorary Magistiate pas? t cl undci section 
522 of the Code of Criminal Procedure 
is set aside. It is open to the compjjiipnt 
to seek any other rcmeciy open to him 
in the manner provided by law. Let 
the record be retur-ed. 
z. K. Reference accepted. 


LAHORE HIGH COURT. 

CiimiNAn Revision Pemjci^ No. 256 
OF 1923. 

May 5, 19^3. 

Present: — Mr. Justice Zafar Ali. 
ALLAH DaD and others— Petitioners 
versus 

EMPEROR— Respondent, 

Penal Code [Act XL V of i860), ss. 147, 353 — 
Rioting and assault on public servant^ Illegal 
attachment^- Resistance — Offence— Chatge in case 
of rioting— Common object, proof and specification 
of. 

A bailiff, acting under an illegal warrant of 
attachment, seized the cattle of one of the ac- 
cused and was proceeding to remove them, where- 
upon the accused resisted the removal and in doing 
so inflicted slight injuries on the companions of 
the bailiff: 

Held, that the accused were not guilty of any 
offence under section 147 or section 353 of the 
Penal Code. 

Bisu Haidar v. Emperor, 11 C. W, N. 836J 
6 C. L. J. 1271 ^ Cr. L. J. 38, relied on. 

Before a conviction can properly be maintained 
fQt the o£Effic« et xiotiag it it scctssftt^ tbat 


(I) 25 A. 3-)i( A, W, W.J1903) 59j 
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shouM be a clear finding as to the common object 
of the unlawful assembly; and also that the common 
object so found should have been clearly stated 
in the charge so that the accused person ini,ghtt 
have an opportunity of meeting it, 

Sabir v. Queen- Empress, 22 C. 276; ii Ind. 
Dec. (N. s.) 1S5, relied on. 

Petition fci revision, under sections 435 > 
43Q of the Criminal Procedtue Code, of an 
order of the Sessions Judge, Gtijranwala 
D Vision, dated tlv- irth January 1923, dis- 
m'ssing the appeal and confirming an 
order of the Magistrate, First Class, Gujrat, 
dated 2 rxd Decemhei 1922, 

Mr. AbM Latif, for the Petitioner. 

— Crimmal Revisions Nos. 
256 and 672 of 1923 arhe out of the same 
case and both will be disposed of by this 
judgment. The petitioners, fifteen in number, 
have been convicted under sections 147 
and 353 coupled with section 149, Indian 
Penal Code, of rioting i nd assault on a 
public servant, /. e., a bailiff. It appears 
that Adah Ds^d, L^fnbardar, petitioner, was 
the sapHrdar of the attached property 
of a judgment- deb tor, but failed to deliver 
it when called upon to do sc. The Execut- 
ing Court, therefore, issued a warrant ot 
attachment of his moveable property a id 
with this warrant the bailiff alorg with 
some seven men went to his residence 
and there attached his cattle. As he was 
proceeding to remove the cattle a number 
of men appeared on the scene and rescued 
the same. 

The bailiff was not hurt but his compa- 
nio^ns received slight injuiies. 

One of the grounds of appeal was that 
the warrant of attachment was illegal; 
bot this is not touched by the harned 
Sessions Ju,(tee \yho throughout his ju^dgr 
meat speaks of Allah Dad as judg®tient- 
debtor. It is clear that the Court executing 
the decree was not competent t( issue 
a warrant for the attacliment of the property 
of the sapwda^- A sapurdsr is not a Rer 
ceiver appointed by Court and, there* ■»>re, 
the provisions of the Code of Civil Procedure 
relating to a Receiver appointed by Court 
do not apply to a sapurdar to whom at- 
tached cattle or other articles are 
made over by the bailiff. Thei efore, the 
warrant was illegal and the sapurdar and 
ids partisans were competent to resist 
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the removal oi his cattle from his house 
and were not guilty of any offence if in 
the exercise of that riglit they inflicted 
slight injuries to the companions of the 
bailiff. Where a warrant issued under 
section 96 of the Criminal Procedure Code 
was illegal, it was held that the accused, 
eight in number, who used crimiral force 
upon the Sub-Inspector of Police and 
his companions to prevent them from 
executing it, were justified Ui doing what 
they di(i in the exercise of the right of 
private defence. Haldav v. EfHperor 

(r)] In the presenl case it appeals that 
some trouble was apprehended and, theie- 
iore, the bailiff took a numb-r of men with 
tim ir order tc overcome resistcnce Et t 
the petitioners donoi seem to have exceeded 
their right ol ^nivste defence and as they 
did not canse hurt to the bailiff a use 
criminal force to him it cannot be said 
that they were guilty of the offence de- 
fined in section 353» Indian Pej al Code. 

Another point that may l)e n )ticed here 
is that the particulars of the offenc^e under 
section 147, Indian Penal Code were not 
.stated in the charge framed against the 
accused. The charge runs as belowe— - 

“That you * * *aSvSaulted and snatched 

the attached cattle oi /illah Dad from 
the bf iliff Allah Jaw^aya and t’lereby com- 
mitted an offence punishable under sec- 
tions 353 and 147, i/jQ. Indian Penal 
Cod; 

It; Sabir v. Qticen- Empress (2). it was 
held that, “before a cojivictfoi can pro- 
perly be maintained f rr the offeice of not- 
ing, it is necessaU}’' that there should be a 
clear finding as to the common object of 
the unlawful assembly, and also that the 
common objec' so found shwjd have been 
stated in the charge in order ^that 11 e ac- 
cused person might have anifopporlunity 
ot meeting it.’ . . ^ 

Having regard to all fhat is stated above; 
the CO ivicti')riS cannoi be upheld . . 

fore, I accept the petitions and acquit the 
petitioners and discharge them from 
their bail bonds. 

2 r K 

PetUio^^ accepted. 

(1) II C. W. N. 836 ;" 6 »c. I . J. 127; 6 Cr. bs 

(2) 22 C. 276; II Ind* Dec. (n. s.) 185. 
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JHAISTBU SINOH V, EMPEIOR. 

ALLAHABAD HIGH COURT. 

Criminai. Revision No. 292 of 1923. 

July, 5, 1923. 

Present Mr. Justice Daniels. 

JHANDU SINGH- appi^icant 

versus 

EMPEROR— Opposite Party. 

Criminal Procedure Code (Act V of JS98), 
ss. no, 109 — Evidence against accused in connec- 
tion with substantive off ence oj no value — Discharge 
of accused under s. 1 09 — Evidence^ whether can be 
used to support charge under s, no — Magistrate 
acting on information obtained from Special Diary 
improper. 

Where the evidence against an accused person 
in connection with a dacoity is considered oy the 
Police to be of so little value as to result in his 
release under section 169 of the Code of Cri- 
minal Procedure, without even being placed before 
the Court, It is contrary to all accepted principles 
to make use of this evidence as a ground for 
binding the accused over 011 a charge under sec- 
tion no. IS or IS it open to a Magistrate to act 
Upon information not given in evidence but ob- 
tained from a perusal ol the Special Diary. 

Criuuttil revision t; gainst an oruer 
oi the District Magistiate,Buaaun, dated 
tue 2ist March 1923. 

St. C. Thompson, lor tiie Applicant. 

iTixe Assistant Government Advocate, tor 
the Ciuwn. 

JUDGMEIKT. — This is an application 
by Jhandu iSingh who has been bound 
over unuer sectiou^iio ot the Code oi Cri- 
mipai Procedure ana sentenced to rigorous 
imprisonment on tiie tailure to give se- 
curity. An appeal was hlea to tne District 
Magistrate WuO in^a very brief judgment 
dismissed the appeal. The learned District 
Mi-igistrate says that he has read the evi- 
dence that the Magistrate uas written 
a iair and convincing judgment a na that 
he tails ^to see how the Trying Magistrate 
could have come to any other conclu- 
sion with regard to the guilt ot the ap- 
pellant. ;I regret to soy that the judgment 
ot the Xryii^ J^gistrate produces an en- 
tirely opposite impression on me from that 
which it has produced on the leaxnea Dis- 
trict Magistrate. The appliamt was ad- 
mittedly ut enmity with the Mukhia Nawab 
Singliand was a witness for the prosecution 
in a case in which the Mukhiii was accused 
of murder. ,The applicant^ was tried with 
eight other persons as forming one 
gang. iThe Magistral e^expressly finas that 
the evidence that they did form one gang 
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Is unworthy of credit. He had also ac- 
quitted several of the accused on the ground 
that they were implicated through enmity. 
Hischiet reason f 01 convicting the applicant 
is that he believes that certain eviuence 
goes to show that the applicant took palt 
in a da coity which was cohimitted in Decern 
ber 1922 shortly alter the murder CdSe. 
Now, the a2>plicant w.is actually arrested 
ill connection witn the dacoity in question, 
but the Police consujered the evidence 
against him of so little valUe that he was 
released under section 169 oi the Criminal 
Procedure Code witiiout even being placed 
beiote the Court. It is contrary to all 
accepted principles to make rise of this 
evitience as a grouna lor binding the ac- 
cused over on a cuargeof being a bad 
ciiaracter. It tne evidence was insuffideiit 
to implicate the accused in the oilence to 
whicii it relates it was equally insufficient 
to be used tor influencing tL)e Codl t against 
him on a question ot his general character. 
It Was equall>’ not open to the Magistrate 
to act on information not given in evidence 
but obtained from a persual of the Special 
Diary, t Although the Magistrate says 
at the conclusion of liis judgment that 
there is some evidence against the accused 
and the other persons who have been 
convicted of cutting crops. i^ clear 
from the judgment that the main grounds 
on whicli he has convicted the accilseri 
are the evidence tendered to show that 
he took part in tie dacoity case aild a 
perusal oi the^ special diary. {The oraer 
of the Court below cannot^ there! ore, 
be iqffield. T allow the application ana 
Setting aside the order passed against the 
accused direct his immediatcf release, 
w. c. A. Apphcation afUwed. 


LAHORE HIGH COURir. 

Criminal api^ae No. 695 6f 1922. 
January 25, 1923. 
to. Justice SdCtt^Smith ahd Mr. 
JaStSce Moti Sagar. 

SHEO Ram and otHERs-^Cosmbrs— 
appellant's 
^ vefsits 

EMPERO R-— RESPOKDliNTi 

Ltidmce — Accused a Bmkfnin^uih^duirPst^cisnt 
to reject evidence cthmvise relicme* 
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sato Riif f . ]^ikl^SROit; 

The mere fact that an accused person is a Brah- 
min is not ,^a sufficient reason tor rejecting the 
evidence of ' *| witnesses who testify against him, 
and who are priina facie reliable, [p. 735, col. i.] 

Crimiaal appeal from au order ot the 
Sessions Judge, H’ssar, dated the 14th July 
1922. 

Messrs. M, L, Pm and N. C. Pj.nitt, 
for the AppellPnts. 

Mr. F, M. Mickiy, for the Government 
Advocate for the Crown- 

This is an appeal by seven 
persons wno navt becxi cjnvicted by the 
Sjsiioas Jad’C o' H's^ar caising grlevo is 
hart to MmjLmmd Biagi and hart to 
Norang by beating them 04 tie night 
intervening between the 25-26th of January 
1932. The accused were sentenced to fo ir 
years* rigorous imprisonment under sec- 
tion 325 and a fine of Rs. 25 each under 
section 323, Indian Penal Code. Two other 
persons Rnlia anti Shoram, son of Hanso, 
were also tried bat were accjjitted by the 
Coart below. It is common groand that 
there was mtlmicy between ISiorang Jat 
(P. W. No. 3) and Bhagi who 

was a widow. Tue appellants and Shoram 
who was acquitted, are nearly related to 
Bnagi's deceased hxsband. Mo- 
man being alleged to be the nearest rever- 
sioner. Appellants Nos. i to 4 are brothers 
and appellants N'os. 5 and 6 are also 
brothers. 

The theory for the prosecution is that, on 
the night of the occjrreace, Norang and 
Maszmmii BUa^i were sleeping together 
in the latter’s Nohrx when the appellants 
came and demanded admttance and being 
refused broke open the door and adm’ais- 
tered a severe beating first to MmzmyHit 
Bhagi and then to Norang. alarm 
was raised and P. Ws. Nos. 4 to 7 came up 
and rescued Norang from his assailants. 
They foand Mmzmmit Baagi lying on her 
bed crying and she said that she had been 
beaten by the Brahm ns. Nothing occur- 
red on the 26th of January but on the 
27th the dead body of Mizsxmmzt Bhagi 
was found in a well 200 yards distant 
from the village. The L'zmbxrdar sent Shan- 
kar, one of the appellants, to the Thxnx to 
make a report. In this he referred to the 
intimacy between Mmammat Bhagi and 
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Norang and said tnat on the night of the 
occurrence Norang was seen at her house 
and that he (Shankar) had abused Norang 
aid that the next day the women of the 
Muhxlla had abused Musammxt Bhagi. 
He went on t y say that or the 27th )f Ja lu- 
ary Musammxt Bhagi h.zd been found 
in the well, into which she herself had 
jumped in order to commit suicide owing 
to the disgi^ace brought upon her by her 
having beeii found with Norang. 

The theoTy for the p'rosecution is, that 
Musxmmit Bhagi was killed by the appel- 
lants who had beaten her on the nig fit 
between tfie 25th-36tfi of January a ;.d that 
som^ of them subsequently came and threw 
her body irto the wJl. The medical 
evidence shows that the deceased woman 
received very serious injuries which^ will 
be toJnd detailed on page 19 of the printed 
record. The injuries include extensive frac- 
tire of the skull, bruising of the chest, 
fracture of the left leg, dislocation of the 
right knee, laceration of ^he liver and 
eftusioa of blood in the kidneys. The 
Civil Surgeon was of opi ion that all the 
injuries, with the e reception oft he fracture 
of the leg and the divSlocation of the right 
knee j oint, were caused before death. Ther.i 
are several difficulties in the way ot the 
prosecution theory. The evidence of the 
eye-witnesses shows that they all apparently 
considered that an ordinary beating had 
been given to Musammxt Bhagi and Norang- 
This is clear xrom the fact that on the 
26th of January n) report Was made to 
the Police either by Norang or by Sarasti, 
Lxmbxrdar (P. "W. No. 5 )- The witnesses 
say that she was speakiig when they went 
into the house. Accofrling to the Doctor 
sle could not have spoken afte'r receiving 
the injuries to her head and, therefore, it 
is clear that at that time she had not re- 
ceived the i.ijiiries. Whei the witne.sses 
arrived, her assailants had left her and were 
holding Norang, round whovse neck they bad 
placed a rope. They had apparently finish- 
ed with Musammxt Bhagi. The witnesses 
say that when they rescued Norang they 
left the appellants at Musammxt Bhagi^s 
house and Mr. Mackay, who argued the Cc se 
ior the Crowr, propounded the theory 
that after Norang had been rescued, the 
appellants inflicted a fresh beating upon 
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Musammat B1 agi and tl eu c?u sed her death. 
This theory does not appear to have been 
p’ t forward in the Court below and in our 
opinion it is not a plausible one. The 
appellants had, as already stated by us, 
finished beating Musammat Bhagi w.ien tl e 
witnesses arrived, and there was no reason 
why they should again beat her, and give 
ter such a severe beating as to cause her 
death. It is unlikely that they would 
have done this, seeing that a number of 
people had recognised tlem in the house 
of Musamm%t Bhagi. Moreover, she had a 
ittle daughter, aged six or seven years, living 
with her and there is no evidence on ''he 
record to show what this child was doing 
on the 26th of January, If her mother 
lad been killed on the previous night she 
would surely have raised the alarm on the 
26th and tdc whole village would have 
become aware that Musammat Bhagi had 
been killed. 

There is, moreover, reliable evidence, 
including that of the two Lambardars (D. 
Ws. ^los. 29 and 30), to the effect that Mu- 
sammat Bhagi was seen by them alive and 
well on the 26th of January, Prima jacie 
these Latnbardars are reliable witnesses, 
and the only ground which the 1 ower Court 
has given for disbelieving them is that 
appellants are Brahmms and that the 
deceased is a woman and that the witnesses 
do not condsider the death of a mere woman 
of any importance compared with the 
lives of some Bra imins who art accused 
of her mjrder. In our opinion, the mere 
fact that the appellants are Brahmins 
is not a sufficient reason for rejecting the 
evidence of witnesses wh'» are primz facte 
reliable. There is also evidence, including 
tliat of these Lambardars and two others 
(D. Ws. ISios. 31 and 32), that when ^he 
body was being got out of the well the firs^ 
time, the rope broke and the body fell 
down into the water again- According 
to the evidence the well is a very deep 
one, the water being 85 haths or say, 120 
to 130 feet below the surface of the ground. 
It is made of two concentric cylinders of 
brick, the diameter of the lower one being 
about a foot or 18 inches less than that 
of the upper one. There was thus a ledge 
of masonry sticking out all round about 
jths of the way down. If the woman bad 
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jumped into the well she might very easily 
have struck this ledges and received injuries 
to lie^: head and also the rupture of her 
liver and other injuries to the body. The 
post mortem injuries to the leg and right 
knee might similarly have been caused 
wIen tl e rope broke as the body was being 
taken out oi the water. In fact, the theory 
for the prosecution is that those injuries 
were caused when the dead body was thrown 
into the well alter the murder. 

Another point to be noticed is that the 
body had ordinary clothes on it and all its 
ornaments when it was taken out of the 
wat-r. It hardly seems likely that it the 
woman had been murdered and her dead 
body had been thrown into the well by the 
murderers, they would left all the ornaments 
on it. 

Having regard to all the above facts 
and Considerations we are of opinion that 
it cannot be considered proved that she 
died as the result of a beating administered 
to her by the appellants on the night bet- 
ween the 25th-26th of January. In our 
opinion it is clearly proved that the appel- 
lants, perhaps accompanied b> others, b'roke 
into Musammat Bhagi's house and gave 
her aid Norang a severe beating, bi t that 
it is not proved that they caused her grievous 
hurt ou tlat occasion. It is possible that 
some of the appellants or other persons 
may have beaten her to death on the follow- 
ing night and then thrown her body iiito 
the well, or the theory of the defence ma> 
be the correct one that she threw herself 
into the well in order to escape from the 
disgrace on account of her havii^g been 
found at night in company with Norang. 
It is, however unnecessary for us to decide 
the point. It is sufficient to say that we 
consider that the only offence proved against 
the appellants is that they voluntril> 
caused hurt to Musammat Bhagi and Norang 
by beating them on the night between 
the 25th and 26th of January. No doubt, 
they committed house trespass or even 
house-breaking because they broke in^o her 
house in order to give her a beatiug, but 
tiiey were not tried for housebreaking 
and, tierefore, we think they might be 
prejudiced if they were convicted of that 
offence* 
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We, therefore, accent the appeal and, 
setting aside the convictions and sentences 
Under section 3 ^ 5 , Indian PCnal Code, 
coi'vict tne appeuants instead, of volun- 
tarily causijig hurt to Musammai Bhagi 
under section 323; Indian Penal Code, and 
for that offence we sentence them each 
to one year's rigorous mnlprisonmeut. The 
Convictions and sentences under section 
323, Indian Penal Code for causing hurt 
to JNorang will stand. 

Tile Judge In Chambers before whom 
this appeal came directed that notice 
should issue to tne appellants to show 
cause why they shoulU not be ohvicted 
under section 302, Indian I’enal Code, 
and why tneir sentences should nOt be 
enhanceu. If we had! concurred witn tne 
learned Sessions Judge tnat Musammut 
Bhagi was beaten to death On the night of 
tne ocburre.xe, we should nave felt bound 
to' alter the convi ctions int ) one u nder 
sections 3 u 4 /J-, 49 * Indian Pcnai Code, anu 
to very materially enhance tne sentences. 

W. C. A. Appeal accepted. 


OUDHJaDiClAL COMMISSIONER'S 
UOUET. 

CkIMIIsAI, No. So Ob' 19^3. 

August 30, 19^3. 

Present Dalai, J. C. 

Kunwar SHRR BAHaDUK blNGH 

— AbbitiCAbiT 

t/ersus 

U'AZAU Al^i— •URe'OSITfC PaKXy. , 
Criminal Procedure Code ( Acl oj 1S9S), 
5, — jUis^wte oner propeny— Preliminary order 

— Omission to mention source of information — 
JunsdiUion. j 

The jtirisdiction of a Magistrate to take proceed- 
ings under section 14501 me Criunuai jt'io-edure 
Code, 13 not ousted by Jus merely omitting to men- 
tion in Uaeprehminary order the source 01 inlorma- 
tiou upon whien he was satisfied that a dispute 
existed eoncernihg certam property and was lutely 
to' cause a breach Of the peace. 

Application against an order of the 
Sub 'Divisional iViagibtiate, h'iist Class, m 
cnarge ot Mauhaoau TahsU, Bucknow, 
daitea tne 30tu June 1923. 

Keasrs. MaM Prasad and Bhawani 
for the Appheant. 

Mr. AitdUi Rauf, tor tne Opposite Party. 
4iJBbiMji!£Nx.<-‘lh]a la an apphcation in 
revision Ixoni an order purporting to have 
bean pasi^ under Chapt^ t&II of the 


Code of Criminal Procedure. Under sec- 
rion 435 (3) no revision lies to this 
Court unless the Magistrate has acted 
without jurisdiction. In the present case 
the applicant hiuiself applied to the 
Magistrate who passed an order on the 
9th June 1923 under ciause (1) of i^ection 
145 requiring the parties concerned in 
the dispute about a grove to attend his 
Court and to put in written staten ents 
of their respective tlainis as respects the 
facts of actual possession oi the subject- 
matter in dispute. The parties appealed 
and put in tneir statements anu on 50th 
June the Magistrate passes an order in 
favour ol the opposite party declaring 
him to be entitled to possession of the 
grove. Two omissions 111 bar of the 
Magistiate's juribdiction were pointed out 
by the learned Counsel for the applicant, 
(1) tjiat m the preliininary order oi x^th 
June tiie Magistrate had not stated tne 
groun-s^diis being satisfied tiu t a div 
pute likely to cause a breach ol the 
peace existed concermng a grove, (2) 
that on the 30th June the Magistrate 
failed to examine tlie witnesses p'loduced 
by the applicant. 

As regards the first point, it is tiue that 
Mr. Hopkinson did not refer to the re- 
port he had received irom another 
Magistrate, Mi. Jardine, but iroiii a slip 
on the record oi even date it is obvious 
that tne ground for Mr. Horki^^son'j^ he- 
het was the information sent to him by 
Mr. Jaidme after making personal enquiries. 
Tne mere oiuission of the u en^ion ot the 
source of the information when hi fact 
the Court is assured of the existence 
oi such a source cannot oust tne Magis- 
trate's juiismction. As regards the 
second point the learned Coimsel for the 
opposite side does not admit that the 
applicant’s witnesses were present or 
were oifered for examination on the 30th 
June. It appear^ that witnesses wtre 
summonea but there is no note that any 
were present or ofiered for examination. 
O-here is no altidavit presented by the 
applicant to thi& Court in the matter. 
Under the circumsiances the second al- 
leged omisaion is not pioved. 

This Court has, therefore, no jurisdiction 
to inteiferc and this applicationj 1 is, dis- 
inissed. 

w. C. A. Applkatkn dismissed. 
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MumciPAi; coMMiTTKfl:, pmt> dadan kEan v . bhagwan 


LAHORE man coort. 

Civil, Revision petition No. 825 of 1922. 

November 15, 1922. 

Present : — Mr. Justice Broadway. 

The municipal committee, PlND 
dadan khan— 

Defend ant-^Petitxoner 
versus 

BHAGWaN SINGH -PeaintiFf and 
HUKAM CHAND aNd others— 
Defendants — Respondents . 

Punjab Municipal Act {III of 1911), ® 4 » 

86 — ’Tax levied illegally — Suit to recover amount 
paid, whether maintainable — Civil Courts, jurisdic^ 
tion of. 

The special procedure enacted in sections 84 
and 86 of the Punjab Municipal Act relates only 
to appeals against the assessment or levy t>f a 
tax under t le .ct and docs not provide a remedy 
for an act wh ch might be done in violation of the 
provisions of the Act. [p. 738, col. 2.] 

Section 86 of the Punjab Municipal Act does not 
oust the jurisdiction of the Civil Courts to relieve 
one subject of the Crown against an illegality 
imposed upon him by any other subject, [p. 739 » 
cof. I.] 

G. I. P. Railway Co. v. Amraoii Municipality, 
10 Ind. Cas. 440; 8 N. L. R 107. relied on. 

A Civil Court has jurisdict on to entertain a 
suit to recover the amount of a tax illegidly levied 
by a Municipality on the plaintiff, and failure on 
the part of the plaintiff to take action under sec- 
tion 84 of the Punjab Municipal Act does not 
bar the suit. [p. 7 58. col. 2.] 

Committee of Notified Area, Una v. Chatar 
liehari Narain, 44 lud. Cas. yio; 74 P. L. R- 
1918; 74 P. W. R. 19x8, followed. 

Petition for revision of the decree of the 
Senior Subordinate Judge, Jhelum, dated 
the 3rd January 1921, reversijig that of the 
Munsif, First Class, Piud Dadan Khan, 
District Jhelum, dated the 23rd June 
1919. 

Mr. Af. L. Puri, for Bakhshi Tek Chand, 
for the Petitioner. 

Mr. Namk Chand, for tlie Respond- 
ents. 

JUDfifMEN'T* — -One BJiagwan Singlb so 9 
of Ganda Singli, is a tenant of three shops 
situate in Gur Bazar Mandi, within the 
Municipality of the town of Pind Dadan 
Khan. The Municipal Omm ttee le\ued 
a tax called teh hazari from him and re- 
covered Rs. 72, which was paid by Bhag- 
wan Singh under protest. This tax was 
levied on the ground that Bhagwan Singh 
had been using a plot of land measuring 
lo ft. 6^40 ft. ill front of the shops of which 
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he was the tenant, which land belonged 
to the Mnnicipal Committee and had been 
oceuiiied without its permission. Having 
paid the tax Bhagwan Singh instituted a 
suit in the Court of the Munsif against 
the Municipal Committee for recOvety of 
the sum, so paid with Rs. 3 interest, on the 
ground that he was not liable to pay tl.e 
said tax, the Committee not being Ibe 
oAUier of the land. The Trial Court dis- 
missed tJie suit, but on appeal by him the 
.Senior Subordinate Judge, holding that the 
Committee had failed to prove its ownership 
of the laud occuiiied by the appellant and 
that the Municipality had acted aibitrarily 
and without justification in recovering the 
amount, decreed the plaintifFssuit. Against 
this decree the Municipal Committee has 
preferred a second appeal to this Court 
through Mr. Tek Chand. 

On behalf of Bhagwan vSingh Mr. Nanak 
Chand laised a preliminary i bjection to 
the effect that no second appeal lay, the 
suit being of the iiature of a small cause. 
Mr. Mukand Lai Puri, who has appeared 
on behalf of the appellant, admitted the 
soundness of this objection, but urged 
that the appeal should be treated as a 
revision and I have heard him on that 
basis, no second appeal being competent. 

It has been contended that the Civil 
Courts have no jurisdiction to try the case, 
firstly, because section 84 of the Punjab 
M-Jnic:‘pal ^ict, 1911, lays down the pro- 
cedure to be adopted whexi a person wishes 
to contest tlie levy of any tax, and m> 
attention was drawn to Municipal Com- 
mtUec, Amhala^ ,Mohender Singh \i), where 
it was held that when a special Act, such 
as the Municipal Act, piovides a ceftj in 
remedy by appeal against the acts of the 
Committee the failure to comply with that 
special procedure would bar a suit in the 
Civil Courts. Secondly, it was contended 
that section 8(3 of the Act ousted the juris - 
diction of the Civil Courts to adjudicate 
upon any objection regarding the liability 
of any person to be assessed and provided 
that “no lefund of any tax shall be claim- 
able by any person otherwise than in ac- 
cordance with the provisions of this Act.** 

(i) 9 Inch Cas. 1000: 38 P. R. p, 

L. R. 19XXI 07 P. W. R. 1911* 
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Ml'. Mukancl Lai Puri contended that in 
this res^ject the language used in the Muni- 
cipal Act was i .X more extensive than 
that used in the Municipal Acts in other 
Provinces, and my attention was d.iawn 
to Kamayya v. Leman (2) and Municipal 
Council^ Nellore v. Rungayya (j). In the 
former case the suit had been brought 
for recovery of the amount of a professioxxal 
tax levied by the Municipality on the 
plaintilf. On behalf of the Commissioners 
an objection was taken to the jurisdiction 
of the Civil Courts to deal with the ques- 
tion of the liability to taxation of the plaint- 
iff and that objection was sustained by 
the High Courl. Iji Mumctpal Council, 
Nellore v. Rangayya {3), the plaintiff sued 
to recovei certain moneys paid by him to 
the Municipal Council, Nellore, on the 
ground that he had paid a tax to which he 
had been improperly assessed. The H'gh 
Conrt held that, section 262 of tlie Muni- 
cipal Act being applicable, the suit was 
not maintainable. 

At the same time, in Municipal Council 
of TuHconn v. South Indian Ry., Company 
(4), the Municipality at Tuticorix’ called 
on the South Indian Railway Company 
to pay a professional tax which the Com- 
pany had already paid to the Municipality 
at Negapatam. The Company paid the 
amount under protest and sued the Mu >i- 
cipality for a refund. The Hgh Court 
held that the suit was maintainable and 
granted the Company a decree. 

Mr. Nanak Chand for the respondent 
first contended that this Court should not 
interfere in revision, inasmu.ch as there 
had b^en a decision on the question of juris- 
diction, which, even if decided wrongdy, 
should be regarded as final, having regard 
to the pronouncement of their Lordships 
of the Judicial Committee in Amir Hassan 
Khan v. Sheo Baksh Singh (5). He further 
contended that section 86 of the Muni- 
cipal Act, 1 91 1 , did not deprive persons of 


(2) 2 M, 37; 3 Ind. Jur. 22; i Ind. Dec. (n, S.) 

297 - 

(3) 19 M. 10; 6 Ind. Dec. N. s.) 71 1. 

(4) 13 M. 78; 4 Ind. Dec. (n. s.) 765. 

(5) II C. 6; II I. A. 2371 4 Sar. j'. C. J. 559; 

Rafique & Jac son's P. C. No 83; 5 Ind. Deci 
(N. S.) 7G0 (P. C.). 


their ordinary remedies under Common 
Law and referred to a case leioorted as 
CommiUce of Notified Area, Una v. Chatar 
Behan Narain (6), in \yhich Scott-Smith, 
J ., held that the power conferred by a spe- 
cial Act on a local authority to impose a 
particular ta^ for particular purposes in 
a specified manner did not oust the juris- 
diction of the Civil Courts to give relief 
against an illegality committed by that 
body under cover of statutory powers. 
He also held that a Civil Court had jurisdic- 
tion to determine the question wlietlier llic 
imposition ol a tax was illegal and ultra 
vires and to give relief if a tax had beej, 
levied from a person who V'as not liable 
to i)ay the same. 

In C. I, P. Ry. Company v. Amraoti 
Municipality (7), the G. I. P. Ry. Com- 
pany instituted a suit against the Munici- 
pality of Amraoti seeking to recover a sum 
of Rs. 500 which they alleged had been 
illegally levied from them by the Com- 
mittee and paid by the Company under 
protest. The Com2)auy also asked for an 
injunction restraining the defendant ftem 
rec. vering, or attempting to recover, any 
such tax in futiire. Inter aha, the Com- 
mittee pleaded that the C'vil Courts had 
no jurisdiction to entertain the suit, and this 
particular question came up before the 
Additional Judical Commissiojitr of Nag- 
pur. Tlie Berar Municipal Lav contains 
provisivuis similar to those to be found 
in the Punjab Municqjal Act. Section 51 
provided for aji apjieal against the assess- 
ment or levy’ of a tax under the Berar 
Mui icipal Law, i.c., i)rovided a procedure 
simitar to that laid down in .section 84 
of the Punjab Municipal Act. Section 53 
of the Berar Municipal Law contained a 
provision similar to that to be found in 
section 86 of the Punjab Municipal Act. 
It was held that the sjiecial |)rocedure 
laid ('own by the Berar Municipal Law 
related only to apiieals against the assess- 
ment or levy of a tax under the law and did 
not provide a remedy which might be done 
in violation 0] that law. It was also held 
that section 53 of the Berar Munkipal 


( 6 ) 44 Ind. Cas. 910; 74 F- L. R. 19181 74 P. 
W. R. 1918. 

(7) i6 Ind. Cas. 4495 8 N. L R 107. 
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I#aw did not oust the jutisdiction of the 
Civil Court to relieve one subject of the 
Crown ai^ainst an illegality imposed 
upon him by any other subject. Section 53 
of the Berar Municipal I^aw is almost woi'cl 
for word the same as section 86 of the Pirn- 
jab Municipal Act. 

On the finding in the present case, that 
the Municipal Committee is not the owner 
of the site in front of the shops tenanted 
by Bhagwan Singh, the said Bhagwan 
Singh was not liable to be taxed as he has 
been. Phe action of the Municii)al Com- 
mittee in levying the tax from him, there- 
fore, gave him a cause of action in a Civil 
Court. 

Polio wing G. I. P, Ry. Company v. Am- 
raotl Municipality (7) and Committee 0] 
Notified Area, Una v. Chatar Behari Naratn 
(6), I hold that the Cixul Court had juris- 
diction to try this case and that the failure 
on the part of Bhagwan Singh to take ac- 
tion under section 84 of tf.e Act is no bar 
to the suit, inasmuch as the tax was levied 
illegally. 

Mr. Mukand I^al Puri further contended 
that the decision of the Court below was 
bad on other grounds. I am, however, 
unable to see any ground for revision and 
I accordingly dismiss this petition with 
costs. 

z. K. Petition dismissed. 


MADRAS HIGH COURT 

Stamp Register Nos. 20595 and 20594 

OP J922 

AND 

Second CiviHy App < ae No. 580 of 1922. 
February 6, 1923. 

Present:—] stice Sir Francis Oldfield, Kt., 
and Mr. Justice Veokatesubba Row. 
GOVINDU KAVIRAJ PUROHITO— 

APPEtC INT ~ APPEEEANT 
versus 

GAURANGA SAW and others — 
Defendants— Respondents. 

Civil Procedure Code {Act Po/ 1908}, s. 153, 0 , I 


r. 10 — Appeal filed against deceased respond- 
ent — '-Procedure — Application to amend cause tide 
by substituting names of legal representatives of 
deceased, maintainability of. 

Where an appeal is filed by mistake against a 
respondent who had died pnor to the presentation 
of the appeal, the proper procedure to adopt is to 
file another appeal and to have the delay, due 
to the mistake committed in good faith, excused. 

An application to amend the cause title of the 
memorandum of appeal by susbstituting for the 
name of the deceased respondent, the names of 
liis legal representative is unsustainable aind 
does not lie. Neither O. I, r. 10 of the Civil Pro- 
cedure Code nor section 153 of the Code is appli- 
cable to such a case. 

No such proceeding as an ^peal against 
a party who is dead is authorised^ by the Code 
of Civil Procedure. 

In vS. R, No. 20595 of 1922. 

Petition sought to be presented to the 
High Court to excuse delay in seeking to 
amend the cause title in S. A. No. of 
1922 pTrfvTTed to the High Couit against 
a < rviee 01 tin* District Court, Ganjam, in 
A. S. No. 442 of 1919, preferred against 
a decree of the Couit of the Principal 
District Munsif, Berhampote, in O. vS. 
No 184 of 1917 and to amend the catlse 
title in the said S. A. by adding thereto 
legal representatives of the deceased re- 
spondent. 

In S. R. No. 20594 OP 1922. 

Petition sought to be presented to the 
High Court to amend the cause title in 
the above said S. A. No. 580 of 1922 on 
the file of the High C'ourt by bringing 
on record therein (1) Ganranga Saw, (2) 
Kirpasindhu Saw, (3) Ramachandra Saw, 
(4) Sripati Saw (5) Bhavaiii Saw and (6) 
Shektra Saw as the legal representatives 
of the deceased respondent, Vogodhu 
Snbudhi Ratno therein. 

In S. A. No. 580 OF 1922. 

SeconU appeal against a decree of th‘ 
District Court, Ganjam, in A. S. 
No, 442 of 1919, preferred against a 
decree of the^ Court of the Principal 
District Munsif, Behrampore, in O. S 
No. 84 of 1917- 

Mr. C. Samba^iwa Rao, for the Appel- 
lant. 

Mr. B Jagannadha Das, for the Re- 
spondeuts. 

JUDGMEAiT.— These are applications 
th'^ Court to amend the cans title in a 
second . appeal ana to exec: se the delay 
in seeking that relief. It will, of cOuise^ 
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be innecessary to conJ^iclet second 

u! less tbe drst succee s. The 
circmwtances ip wLich tj^ze 
is asked Jor are that tii-e res]to«dieiit, wh.o&e 
aanie is entered *n th-e ajpeal as ineseiited 
died before the preseJjtotion. We are jiow 
asked to .Siubst|,tute for Jds iiain-e those 
Okf tlie legal represeJ^inti-ves. In the ob- 
jection to this that an api>eal cannot be 
pres^jt^led against a person wlio hi s ceaseci 
to e2>:ist O. r. 10 telied on, but 
we do not see onr way to applv it he’e, 
since it refers to suits instituleci in the 
name of a wrong person, anu we (jO not 
th^nk t]iat it is ppjjlicable to a case, such 
as the present. Tne ])ower conferred hy 
section 153 is general, but again we do not 
think we onglit to use it, while anotjier 
course is Oj,cn to the petitioner, that course 
being to hie another ajpeal and to ] av,e 
the d-elas' due to his mistake committed 
in good faith excuse 

Taking this i^ew, we must dismiss these 
applications and afso the second aj>})eal 
on the groumi that no such jwoceecing 
as an appeal against a part>> , who is 
deceased , is authorised by the Code. There 
will be no costs in second ajjpeal but 
the pijjLiliotfet wiij })oy tlie res])ondenCs 
costs in the petition^. 

V N, ¥. 

Psfm<^$ dismis'^ed. 


LAffOEE HIGH COURT, 

Second Civie Appkad No. 2988 oe 

19^2. 

April 18, 19^3- 

Present:— "Ms . Justice Broadway. 

BADU oxn^ERs— D efendants— 

AppeXeants 

versus 

RASIDU and others— P iAiNxm'F^ — R e- 
3 ?ONPENTS. 

PU«,4ings^ construction of — Bjectmcfit suit — 
edempHon, decres fort whether can be passed — 
‘^ower of Court. 


.ri92^ 


Pleadings must t)« strictly construed and parties 
mrist be restricted to wbat they allege iji thek 
plaint or iji their written statements, as the case 
may be. [p. 742, col. 2.] 

A Court can in its discretion pass a decree 
for redemption in a case in which the plaintifis 
haye sued jn ejectment, [p. 74 2^ coJ. 2 .] 

Parshotam Bhatsha^kar v. Rumal ZunjoTt 
20 B. 196; lolnd. Dec. (N. s.) 689, relied on. 

riaintills sued for possession of certam laud 
Oja the allegation that a sale of the land in favour 
of the defendants by the widow of a deceased 
reversioner of the plaiiititfs was without con- 
sideration and necessity. The Court found that 
a mortgage executed by the widow in favour of 
the defendants in respect of a portion of the laud 
was binding on the property and gave the plaintiffs 
a decree for possession on payment of the amount 
of the mortgage ; 

Held, that the Court was competent to pass a 
decree for redemption in the suit as it tended to 
reduce litigation, [p. 742, gol. 2.] 

.Secon- appeal from a dccief of tlie 
Distiict Judge, Gurdaspui, dated the 3rd 
August 1922, rev'crsiug that of the Muusif, 
First h'lass, Patkaiikat, District Gurdaspur, 
dated the 4th October 1921. 

Bala Mchr Cliand Muhdjan, fgi the 
Appellants. 

Pamlit Sheo Nara^n^ R, B., f'^r the 
Respondents. 

JUDGMENT.— One Cluihru died ig 
1892-93 leaving him surviving a vvidow, 
Musammat Matti, who inherited 47 kanals 
of land ti(m her husband. On the 17th 
July 1917 Musammat Matti acquired by 
liie-emption 144 kanals 12 mafias of land, 
and on the 9th of November 1917 she mort- 
gaged her entire holding to Palu and three 
other persons for Rs. 350. JVIutation of 
this mortgage wes sanctioned on the 27th 
February 1918. 

On the 22nd May 1920 Musammat Matt! 
died and on the 9II' August 1920 Palu 
and the otbei m^rtg^ei^ia applied for ant 
obtained mutation, of the laud mortgaged 
to them, as owneis on the strength of a 
document described as a 'Will’ claiming 
to have acquired the owneislip of the 
land mol tg aged to them on payment of 
Rs. 600. This mutation was sanctioned 
on the 7th January 19:21. On the 12th 
February 1921 Rasiju and oth'^rs sued 
Palu and the other mortgagees- vendees for 
possession of the land on the ground that 
the said land was ancestral and that tie 
sale and mortgage set up by Palu ar-d his 
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companto^s were without consideration 
and necessiV • In the plaint tl e mortgage 
ot the 9th November 1920 was referred 
to and it was pleaded that the defendants 
havipg been called 1 pon to surrender pos- 
session, had set up a sale in their favour 
by Musamfmt IVxatti, which it v^as said 
the plaintiffs knew nothing about, bnttl at, 
in any evct*t, there had been no neces- 
sity for the alienation. The defendants 
definitely and clearly pleaded that on 
the 1 6th hay 1920 M mamma t Matti liad 
sold the property in suit to them under 
an oral sale f.ji Rs. 600, the conside ati'u; 
bein? Rs. 350 on account of the pievious 
mortgage and Rs. 150 already taker by the 
lady and Rs. roo left with the vendees 
for the cremation of the vendor if she died 
and to be paid to her if she survived the 
illness from which she vas on that day 
suffering. The learned Vakil for the de- 
fendants also made a statement, prioi 
to the settlement of issues, and there clear- 
ly stated that Musammat Matti had, for 
consideration and necessity, sold the land 
in suit to the defendants for Rs. 600 ufdef 
an Oral sale and had subsequently execut- 
ed a ‘'Will." Various other pleas were 
raised challenging the locus standi of tie 
plaintiffs and disputing tl e ancestial natuie 
of the property. The Trial Court held 
tl at tl e plaintiffs were collaterals of Chulira 
in the 5th degree and the laud qua th. m 
was not ancesttal; that tie vendees were 
in possession of the land, and tlat ceitain 
daughters of Musammat Matti were not 
the daughters of Chihra. The plaintiffs* 
Suit was dismissed. 

They thereupon preferred an appeal 
to the District Court and the learned Dis- 
trict Judge found that out of the land 
sold 47 kanals were ancestral and the 
remaining 144 hinals were the self-acquired 
property of Musammat Matti. It appears 
that there is no evidence whatever of tlie 
alleged oral sale with the exception of the 
document referred to by the defendants’ 
Counsel in the Court below, dated r 6 th 
May 1920. This document was regarded 
and relied on by the learned District Judge 
as evidencing no more than an intention 
on the part of the widow to sell the land 
but he held that no sale had been completed 
^i;d the defendant had failed t'> prove 
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the sale set up by them. The plaha tiffs 
were accordingly granted a decree for 
possession of the ancestral land; 47 
kanals^ without any payment,- and a decree 
for the possession of the remaining 144 
kanals on payment of Ks. 350 the a^mount 
due under the mortgage, dated 9th No- 
vember 1920, which it was held the plaintiff?^ 
could not challenge. 

Against this deciee the defendants J^ve 
come up to this Court through Mr. Melir 
Cliand and I 1 ave heard Mr. Sheo' Narain 
for the respondents. So far as the an- 
cestral land is concerned, i. r.., 47 kanals^ 
Mr. Mehr Chan-d has given up the appeal. 
The property being ancestral smd the 
plaintiffs being reversioners cf the last 
male-owner they were entitled to ohallerge 
the alienation that affects tieir reversion- 
ary rights and it has been found that there 
was no’ necessitjf for any alienation <d 
the land. 

Qua the remaining land, however, it 
has been str-ongly urged that the land 
being the self -acquired' property of Musam- 
mat Matti was capable of being alienated 
by her without any interference on* tie 
part of the plaintiffs. It was urged that 
the construction placed by the learned 
Distnet Judge on the document of i6th 
May 1920 was erroneous and that that 
document evidenced an oral sale which 
had already been completed, and that 
inasmuch as the defendants-a-ppellants had,- 
subsequent to the death of their vendor, 
obtained possession of the land in sxnt, 
the plaintiffs had no- right to any decree. 
It was also contended that, in any event, 
the plaintiffs could not have been granted 
what practically amou,Hted to a decree 
for redemption of the mortgage in the 
present suit. Qua the docitmem, in the 
alternative it was argTed that if the eon- 
stiuction of the Court below was c'onect 
this document amounted to an agreement 
of sale, that Musammat Matti having full 
power to sell, her heirs, whoever they 
might be, were bUimd by her contract 
and that, therefore, the appellants could 
enforce specific perferniance of the same,, 
and it they could do this, they could 
contest the present suit on that ground. 
I may say at once that a refierehce to tlie 
document in question in my opinion shioWa 
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that the construction placed thereon hy 
the learned District Judgecaxinot be smdto 
be entirely erroneous. It is true that it re- 
cites that tlie property had been sold and 
that possession thereof had been given. 
The recital as to possession is, however, 
not of much importance inasmuch as the 
defendants were already in possession 
as mortgagees, further, the leference to 
the expenditure of !Rs. loo on her funeral 
ceremonies or the payment of that amount 
to her i^ she survived, and her subsequent 
undertaking to execute a duly registered 
deed may, in my opinion, be regarded 
as an intention on her part to sell, but it 
cannot be dei^itely said that this docu- 
ment affords sufficient proof that she 
had already completed the sale. 

4.S to the alternative argument that the 
agreement being one to sell the appellairts 
corrld dei'end their title on that ground, 
reference was made to Laxman Madhavrao 
Jahagirdar v. Bhagvanstngh Narstngbhau 
Navalurkar (i). ^Ihe facts of that case 
are, however, somewhat dissimilar. There 
the owner of a certain property entered 
into an agreement with the defendant 
for sale of the property and received a 
part of the consideration as earnest-money. 
Before the sale-deed could be executed 
he died and his widow, who was then a 
minor, completed the transaction ard i)ut 
the defendants in possession of the property 
receiving the balance of the consideration 
money. Subsequent to this, she adopted 
a certain person, who sued for recovery 
of possession of the property contending 
that the sale was invalid and the widow 
was a minor when she executed it. It 
was held that the widow was entitled to 
carry out the agreement entered into by 
her husband and that the defendant hy 
reasor of his having obtained possession 
under the sale could successfully resist 
the plaintiffs' suit to eject him. However, 
as urged by IVir. Sheo JNarain, this defence 
was never pleaded in the Court below, 
the appellants relying on a completed 
sale in their favour. Mr. Mehr Chand 
ixas practically asked me in second appeal 
to allow him to amend his pleas so as to 
brmg‘ in this, defence as an alternative. 

(I) fo Indi Cas. 581; 45 B. 434; 23 Bom. J,. 
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He is, however, unable to show me any 
authority wdiich vould justify my doing 
so at this late stage. The appellants based 
their defence on a definite plea that the 5^ 
were holdijg under a completed sale, and 
it was that plea that was pvt in issue aiid 
has been decided against them. It has 
been re2)eatcdly pointed out that pleadings 
must be stiictly constii.ed, and that 
2)art:es mtis1 be restricted to what they 
allege in their jjlaint or in llie'r written 
statements, as the case may be, and I am, 
therefore, unable to see my way to allow 
such an amendment is the defen dan ts- 
ajqjellants’ pleas at this late stage of the 
case. 

The next jjoint for consideration is, 
whether the learned DiS)trict Judge was 
right m decreeing the ijlaintiffs’ suit f( 1 
j)ossession on payment of Rs. 350 on the 
ground that the jdaintiffs as the hciis 
of the deceased Musammai Matti were 
entitled to redeem the mortgage. My at- 
tention has been drawn by Mr. Sheo Isarain 
to Parshetam Ihaishankar v. Runial 
Zunjar (2) where it was held that a 
Court ean in its discretion pass a 
decree for rcdemiition in a case in which 
the jdaintiffs have sued in ejectment. The 
plaintiffs came ii to Court alleging that 
they were entitled to possession on the 
ground that the alienation was made by 
a widow without necessity. Cases of this 
nature are common and decrees cons- 
tantly have been given for possession on 
payment of money which has been found 
to have been a charge on the jjrogierty 
as being for necessity. It is admitted 
that the only charge on the property is 
Rs. 350 and it seems to me that it would 
tend to reduce litigation if in a case, such 
as the present one, a decree, such as has 
been passed by the learned District Judge, 
was allow'ed. As laid down in Parshotam 
Bhai‘shankar v. Rumal Zunjar (2), tl,e 
Court has discretion to pass such a decree. 
I see no reason to hi terfeie with the dis- 
cretion exercised by the lower Court and 
dism^'ss the appeal with eost.s. 

' z. K . Appeal dismissed. 

(2) 20 B 196; 10 I'l', Dec. (n. s ' blij, 
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BHOGTI^AI, KIRPAS hangar V. DARASHA KOOVERJI, GCPAI,! RAM t). DHWAK RAM. 


BOMBAY mOH COURT. 

Civil, Extraordinary Appiacation 
No. 212 OP 1916. 

January 23, 1923. 

Present: — ‘Sir Norman Macleod, Kx., Chief 
Justice, and Mr. Justice Crump. 
BHOGII^AI, KIRPASHANKAR— 
Applicant 
versus 

DARASHA KOOVBRJI Contractor 
— Opfonknt. 

Civil Procedure Code [Act V of 1908), O.XX 1 /, 

. TO — Assignment of interest pending suit — Pecords 
ent to High Court in interlocutory matter — Appiica- 
on for substitution — Court, pr^er. 

Where in the case of an interlocutory appeal 
3e High Court sends for the records of a pending 
lit for the purpose of dealing with that par- 
cular matter, for all other applications the suit 
mtinues pending in the Trial Court, and that 
ourt has jurisdiction to entertain an application 
nder O. XXn, r, 10, of the Civil Procedure Code, 
>r substitution of an assignee from a plaintiff 
i his place, and a refusal to entertain such an 
pphcation amounts to a failure to exercise juris- 
ction. 

Application against an order passed by 
he District Judge, vSurat, in Miscellaneous 
appeal No. 26 of 1920, confirming an on.er 
>asseu by the vSuborc inate Juc.geat Surat, 

1 Civil Suit No. 238 of 1917. 

Mr. V. Dvvaiia, for tlie Appficant. 

Mr. M. B. Dave, for the Opponent. 

JUDGMENT. — We think the initial 
rror was made by the Trial Court when 
le present a])p1icant applied to be put 
a the record in the j^lace of Sorabji who 
as dead. At that time tliere was an 
ppeal against an interlocutGT}' order 
smling in the High Court. Tjie learned 
rial Juage thought that on account 
■ that appeal its functions were entirely 
ispemled . Even if, i n the case of an inter - 
cutory appeal, the High Court sends 
►r the record for the purpose of dealing 
ith that particular matter, for all other 
^plications the suit is pending in the Trial 
jiirt. Therefore, the Trial Court had juris- 
ction to entertain the a implication, .since 
1 the death of a party it is necessary to 
ace his representatives on the record. 

: seems to me, therefore, that once we 
id that the Trial Court failed to exercise 
» jurisdiction and that error is at the root 

all later proceed! gs, it is really not 
jcessaryto consiuer whv tl e applicant has 
len still unsuccessful H getting liJs muoie 


on the recora in the place of the deceased 
Sor.Lbji. There has been v failure to exercise 
proper jurisdiction. On these grounds, 
we think the Rule must be m de absolute 
with costs in this Ccurt and in the h wer 
Appellate Court. Other costs will be co^ts 
in the cause. 

z. K. [Rule made absolute. 


LAHORE HIGH COURT. 

Second Civh, Appeae No. 396 of 1923. 
May 23, 1923. 

Present'.— Mr. Justice Moti Sagar,. 
GOP AT I RAM- Peaintiff— Appeeeant 
versus 

Chaudhn DEWAK RAM— Defend ant— 
Re^.pondent. 

specific performance — Delay in suing, effect of. 

Mere delay, which is short of the period pre- 
scribed by the himitation Act and which is not 
of such a character as to give rise to an in- 
ference of abandonment of right, is no bar to 
a suit for specific performance unless It is shown 
to have prejudiced the defendant, [p. 744, col. i.J 

Jaugal Singh v. Ghulam Mahomed, 67 Ind. Cas, 
7901 4 U. P. E R. (E.) 100; 3 E. 376; 3a P..W. 
R. 1922; (1922) A. i. R. (E.) 461 relied on. 

.Second appeal from a decree of the 
Distiict Judge, Delhi, dated the 81 h No- 
vember 1922, modifying that of the Munsif, 
pirst Class, Delhi, dated the 28th April 
1922- 

Mr. Shetmair Chand, for the Appellant. 

Tala Sardha Ram, for the Respondent. 

JUDGMENT.— The fr cts of this.case r.re 
very simpl and are briefly these: — 

Th.e houses ot tl e plaintiff and the de- 
feuj; nt adjoin each other. On 
the first December 1918 the defendant 
agreed tv) sell tfie s. perstructuie of his 
house to the plaintiff for Rs. 29a and re- 
ceived Rs. 5 as earnest-money. Theaefend- 
ant having failed to perform his part 
of the contract the plaintiff si ed in 
July 1930 for specific performance ana for 
.’amages which be assessed at Rs. 290., 
The defendant admitted the agreement 
but .pleaded that the superstructure 
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was ownea jomtiv by liim and his 
son aad that as ^he latter had refused to 
3oiu i. tl e sale the pt intiff ha cl refugee! to 
pU'ehase and had cancelled the contract 
himself. The Trial Court 1 ela th.et the 
onus of proving the defend ant's exclusive 
ownership of the property was upon the 
plaintiff ana that he ha ’ failed to cis- 
cb rge this onus. He furthtr held tjiat 
defendant had failed to establish flu t the 
agreement had been cancelled by the 
plaintijBE^ and that, in these circi instances, 
he was liable to pay dam ges. In spite of 
this finding, the learned Munsif dismissed 
the plaintiffs suit holding that it was 
not at all clear wdiat was the defendant's 
share in the house and that, t])eutfre, 
th? amount of the dama e^ co Id^not be 
determined. Against ] is decision an 
appeal was preferred to the Disti id Judge 
who disagreed with tlie ^ finding of the 
Trial Courf cn the question <f onus and 
held that it was for the delendant topr( ve 
that he was ndt the p' elusive owner and 
tlut 1 is son was also nfitled to a si are 
in the s pe struct re. He further held 
o^the evidence that the defenaant had 
failed todiseha ge this onus and that ],e 
must be held to the owner for all intents 
ana purposes. On the question as to who 
was gtiilty of breach the finding was en- 
tirely in favour of the plaintiff, and it was 
found that the defendant had broken 
the contract. The learned District Judge, 
however, concurred with the Trial Court 
in dismissing the suit for specific perform- 
ance on the grouna that the plaintiff 
was guilty of laches because heliaa broi ght 
the suit more than twenty months after the 
date of the breach of the contract. 

Against this decision a second appeal 
has been preferred to this Court by the 
plaintiff through Mr. Shmair Chand, and I 
have heard Mr, Sardha Ram on behalf 
of the respondent. 

In my opinion the juagment of the lower 
Appellate Court is obviously wrong and 
must be set a side . There is a mple authority 
for holding that mere delay, which is 
short the period prescribed by the 
^imitation Act and which is not of such 
a character as to give rise to an inference 
of abaiid onment of rigjit, is no bar to a suit 
for specific pe’^formanee unless it m shown 
to have prejudiced the defeiidwt. In 


the case of Juagtnil Stngk v. Ghulam 
Mahomed ^i) i' was I elc by a Division 
Bench, of t] is Couit tl ri e1a> in bring- 
ing a suit for s] ecific peif manceUfy, 
in certain cases, be evid(nce of abanc on- 
nient or acqi iescei ce, bit, on tl e ot] er 
land, ( elay wlicb does uo1 amoint io 
W'fiver, abanc oiment o acoiiiesce ce and 
in no way alters ti e position of the c e- 
ftne ant, does not disentiHe the plaintiff 
to suf for specific jerfo^iii: nee.” In tl e 
present case lad es were not even 
pleaced b> tie defendant and tl e only 
point on wj ich tl e parties went to trial 
was w] etl er the defendant was a joint 
owner of tl^e si j)crstriicti re wit, Ijs son 
ancj whelher the ])]aintm lad himself 
cancelled the contract owing to the 
son’s refusal to join in the sale. No issue 
wasframec futhe question as towh.etl er 
the right to claim specific performance 
had been abanru ned by the plaintiff, 
and no evidence was consequently given 
by the parties upon this point. In my 
opinion tie delay in tl is €£ 1*^0 is ot so 
great as to ind ce me 1o hold that the 
ph intiff 1 as forfeited^ his righJ uni er the 
agreement. I accordingly accept Ihe 
appeal andi decree th plaintiff's suit 
with costs throughout. 

z. S'. Appeal accepted. 

(i) 67 Ind. Cas. 700; 4 U. P. R. (I#.) loof 
3 I/. 376 ; 32 P. W. R. 1922; (1922) A. I. R. (h.) 
461. 


NAGPUR JUDICIAL COM MISSION IB S 
COURT. 

Civih Revision No. 249 of 1922., 
March 21, 1923. 

Present Hallifax, A. J. C. 
Musa mma t RUPIB AI— Appeicant 
versus 

SADi^iSHI V AND OTHERS— -NON- APPEICANXS. 

Civil Procedure Code {Act V 0/1908), Oi 
X X X I T I, r. ^ — Pauper application — Claim 
doubtful — Rejection of application^ 

An application for leave to sm as a pauper 
cannot Ixj rejected on the ground that, the claim 
i.s “doubtful," that is to say, weak, as it is im- 
possible to say whether it is weak t|ll it has 
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Application fof revision of nii order of 
:he Subordinate Judge, Nagpur, dated 
the 25th September 1922, in Miscellaneous 
Case No. 26 of 1922. 

Mr. K. A. Potay, lor the Applicant. 

Mr. M. R. Indurkar, for the Non -Applicant. 

— The learned Subordinate Judge 
appears to have rejected the application 
through a complete misunderastanding 
the amendment proposed to be made in 
the plaint. The written application for 
amendment is as follows: ''If the Court 
holds that the plaintiff has no right to claim 
possession of tlie village in si.it, then she 
submits tlat she has a right to receive 
Rs. 90 every year from the two first de- 
fendants for her maintenance and nothing 
at all has beexi paid during the last three 
years, and she, therefore, prays that an 
amended (prayer) be made that the defend- 
ants do pay Rs. 270 to the plaintiff for her 
maintenance for the last three years and 
that this payment be made a charge on the 
estate of the plaintiff’s husband iu the hands, 
of the defendants. ” This appears to be 
exactly the claim which the learj^ed Judge 
held in the first part of his order to be the 
proper claim for tie plaintiff to make. 
I may remark that an application for 
leave to sue as a pauper cannot be reject- 
ed on the ground that the claim is doubt- 
ful, ” that is to say, weak, even if there 
were no better reasewas than that it is im- 
possible to say whether it is weak till it has 
beec tiiea. Tlie order of the lower Cmrt 
is set aside. The appIic<^tion for leave to 
sue as a pauper will be taken up again 
and fully considered. The costs in these 
proceedings, in v^hich the Pleader’s fee 
will be Rs. 15, will be costs in the lower 
Court. 

G. R. D.. set aside. 


LAHQiEE H^H UOUET. 

T!fcCfiii<i.Aireous First Civii, Apps:al 
No. 1977 1918. 

March 2, 1923. 

Mf . Justice LeRoss%nol and 
Mb . Ju Stic e Broad way . 

Tm ORIBNT BANK of INDIA mmitbd, 

lafiUlEDATION I/AHORB, THROUGH 

JOINT liquidator— APPH nUANl 

versus 

HABIBULLAH KHAN— RESPondknt. 
Comfanies'-->€mii^my 


€ts oontrihuimy^'-^F^cMid, plea of, 
whether can he put forward. 

Once an application has been m ade Jor the 
compulsory winding-up of a Company, a share- 
holder cannot he relieved of his liability as a con- 
tributory in the winding-wp proceedings on the 
ground that he was indneea to pnrci ase the 
shares allotted to Mm by a fraudulent representa- 
tion. 

Misceltlaneou vS fir^t appeal from am ©rder 
of the District Judge in charge muida- 
tion Work, Lahore, dated the »9tii Apti»l 
1918. 

Baku S. K. Mukerji, for the Appellant. 

La la Moot Ckand, R. B., for the Re- 
spondent. 

JUDGMENT.— In accordance with the 
order dated 23rd Febiuary 1921 in Civil 
Appeal No. 54b ©f 19^0, a report baa 
been received to the effect that the for- 
feiture of the share.s held by Musammat 
Ghulam Fatima was illegal. Under Arti- 
cles 42 to 44 of the Articles of Association, 
however, the Bank had a lien on the 
shares in question and was entitled lo 
sell the said shares in exercise of that lien. 

The respondents in this and the con- 
nected Appeals Nos. 1978 and 1979 of 1918 
Seek to contest their liability on the 
ground tliat they weie induced to 
the shares allotted to them b> a fraudu- 
lent representation that they were to 
purchase new stock. This they cannot be. 
allowea to do, masmuch as a shareholder 
<.aniiiot be relieved of his liability as a 
contributory in the winding-up proceedings 
on tiae ground of fraud. Once an applicar 
tion has been made for the compulsory 
winding-up of the concern, vide Ahst&r 
West V. Beni Pershad (i), Piam SUigh v. 
Peshawar Bank^ Liinitied in Liquidation (2I 
and HaMm Rai v. Khamk Su^gh (3). 

This appeal is, therefore, accepted with 
costs. 

z« R. Appeal accepted. 

(r) 24 Ind. Cas. 236; 69 P. R. 1914; *65 P. L. 
R. 1914: 113 P. W. R. 1914. 

(2) 28 Indv Cas. 53^ 54 P, R. rgiSj 22 F. I« R. 
I 9 » 5 ; 235 W. R. V9%5. 

(3) 46 Ind. Cas. 21,; 42 P. R.. i& • 
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GJHUtAM MUHAMMAD V , MEHRAJ DIN. 

LAHORE HIGH COURT. 

Second Civil appeal No. 3030 of 1922. 

April 25, 1923. 

Present: —Mr. Justice Campbell. 
GHULAM MUHAMMAD and another — 

DEFENDANTS— APPELLANTS 
versus 

MEHRAJ DIN— -Plaintiff— Respondent. 

Muhammadan Law — Breach of promise of 
marriage--^ Damages^ measure of — Contract Act 
{IX of 1872), s. 73- 

Under the Muhammadan Law in a suit by a 
plaintiff for damages for breach by the defend- 
ant to give his daughter in marriage to the 
plaintiff, the latter is entitled only to receive 
compensation under section 73 of the Contract 
Act for any loss or damage caused to him by 
the breach, or which the parties knew would 
be likely to result from the breach of it. [p. 747, 
col. 1.3 

Abdul Razak lieval v. Mahomed Hosein Dalvi, 
38 Ind. Cas. 771; i9 Bom. L. R- 164; 42 B. 499, 
relied on. 

Second appeal from a decree of tJie 
Additional District Judge, Grjraawala, 
dated the T3tli November 1922, reversing 
that of the Mtinsif, Birst Class, Gujranwala, 
dated the 23rd August 1922, 

Sheikh Niaz Muhammad, for the Appel- 
lants. 

Lala Moot Chand, R. S,, and Diwc.n 
Mehr Chand, lot the Respondent. 

JUDGMENT. — This second appeal is the 
result of a suit brought by Mehr a j Din, 
minor, against Eazl II ahi, father of Musani- 
mat Zainab and Glmlam Muhammad, adop- 
tive father of B^azl Ilahi, for Rs. i,ooo as 
damages for breach of c* betrolhal coii' 
tract entered into between the plaintiff's 
father and the two defendants tor tiie 
marriage of the plaintiff with Musammat 
Za inab" The Tr al Court di smi ssed th e sui t, 
holding that Musammat who is now 

a Muhammadan woman of full age and would 
be entitled to repudiate any actual marriage 
contracted for her during her minority, 
has refused to marry the plaintiff, that 
the defendants have no control over her 
and that thus the contract is one falling 
under section 56 of the Contract Act which 
has become impossible of performance, 
and, tleref ore, void. 

On appeal to the Additional District 
Judge, a different view was taken. The 
learned Additional District .]udce agreed 
that Musammat Zainal> was 18 years of age 
and was at liberty to repudiate her betrothal 

with the plaintiff airanged by the defena- 


Ci9«3 

ants, but he found that the defendants 
had entered into negotiations for marrying 
Musammat Zainab elsewhere and had ac- 
tually betrothed her to another man. This 
action, he considered, rendered them 
instrumental in the 1 reach of the previous 
contract since, in his opinion, it would 
have been impracticable tor Musammat 
Zainab, who observes purdha, to have 
arranged her betrothal herself. The 
^^efendants accordingly were held to have 
committed 0 breach of co: tract. Further, 
it was found 1 y the learned Additional 
District Jud e that lifts to tlie value of 
Rs. ICO Lad been made to the defendatiLs 
in connection with the betrothal; that 
the plaintiff was entitled to recover this 
sum, an that he was also entitled to 
Rs. 200 as damages, it being remarked 
that the amount claimed 1 y him of 
Rs. 450, for general damages was excessive. 
The plaintiff accordingly was given a 
decree for Rs. 300, with full costs, an 
order which was interpreted, when the 
decree was drawn up, as costs on the full 
Rs. 1,000 ori inally claimed. 

In second appeal it is argued that there 
was no breach of contract by tlie defend- 
ants; that it would not be unlawful for 
them to contract any marriage on behalf 
ol Musammat Zainab, and that the con- 
tract fell within the purview ot section 5b 
ot the Contract Act as one which had 
became void owing to the act to l e a one 
having 1 ecome impossible or unlawful. 

vSecondly, it is contended for tie defend- 
ant-appellants that the plaintiff, as ruled 
by the Bombay High Court in Abdul 
Razak Keval v. Mahomed Hosein Dalvi 

(1) , could not in any case recover dama' es 
such as are recoverable in an action for 
breach of promise of marriage under the 
English Law, but could only recover 
damages proved under section 73 of the 
Contract Act and a return of the actual 
sum expended by him for the benefit of 
the defendants. 

On the other side, reliance has been 
T)laced on the discussion in Purshotamdas 
Trihhovandas v. Purshotamdas Mangaldas 

(2) regauUng the liability ot persons 

(I) 38 Ind. Cas. 771s 19 Bom. L. R. 1641 42 B 
499 - 

42 } 21 1 . 231 XX liidt Dec. (( 7 . X#. 
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Who enter into an absolute contract 
to give a girl in marriage and the 
exact meaniag of the word "‘impossible'* 
in section 56 of the Contract Act. This 
case related to a Hindu betrothal, but the 
discussion referied to proceeded on lines 
independent of Hindu l/aw and sentiments, 
and much of it is in point in the present 
case where tbe defendants, instead of 
(lisapproving of Mmanimat Zainab’s refusal 
tq mart}, the plaintiff ami declining to 
assist her in arrangements for another 
marriage, actually enconiaged her in the 
attitude which she took up and negotiated 
hei second betrothal. It is not necessary, 
however, to go into the question of breach 
by the defendants, since their learned 
Counsel admits that the plaintiff is entitled 
to theRs. loo held as a fact by the lower 
Appellate Court to liave been expended by 
him or his father in presents. Obviously, 
if the defendant-appehants’ contention is 
accepted tliat the contract has become 
void under sectioi, 56, the plaintiff is 
entitled to recover t]ie Rs. loo under 
section 65 of the Contra' t Act and this is 
conceded . 

As regards the ren aining Rs. 200 decreed 
by the lower Appellate Court, the ruling 
referred to {Ahdul Razak Kevalv. Mahomed 
Hosein Dalvi (ij] is clear that under the 
Muhammadan Law in a suit by a plaintiff 
for damages for breach by the defendant lo 
give his daughter in marriage to the plaint- 
iff, ^ the latter woidd be entitled only to 
receive compensation under section 73 of 
the Contract Act for any loss or damage 
Caused to him by the breach, or whicli the 
pal lies knew would be likely to result 
from the breach of it. If the idaintiff- 
respondent were to be taken to have estab- 
lished his point that there was an action- 
able breach of contract by the defendants 
in the present case there is no evidence 
on the record on which damages iinaer 
section 73 could be awarded. INo such 
evidence is referred to by the learned 
Additional District Judge. The plaintiff 
is £1 minor himself and he has not been 
shown lo have suffered in reputatior or 
otherwise. There were no grounds, there- 
fore, for the decr^?e so far as it related Id the 
Rs. 2do. 

I accept the appeal to the extent of 
reducing the decree to one for Rs. ipo; 


and the plaintiff will have his costs in all 
Courts on this sum alone 
z. K. 

Appeal accepted. 


LAHORE HIGH COURT. 

MiscnnhANEous First Civil Appeal 
N o. 314 OF 1923. 

June 6, 1923. 

Present .— Mr. Justice Moti Sagar. 
Musammnt GAURAN — ^J udgment- Debtor 
-Objector— Appellant 
versus 

CHANDU IvAL and another — Decree- 
Holders, AND another— JUDGMENT- 
DEbTO R — Re S n OND ENTS . 

Civil Procedure Code {Act V of 1908), s. 47, 
O. XX I, r 5^— Execution of decree-^ Attach- 
ment— Objection by party against whom suit was 
dismissed, nature of — Appeal, whether lies 
A defendant against whom a suit has been 
dismissed is a party to the suit, within the 
meaning of section 47 of the Civil Procedure Code 
and where an objection lodged by such a person 
to the attachment of certain property in execu- 
tion of the decree passed in the suit is dismissed 
the order dismissing the objection is open to 
appeal, [p. 748, col. 2.] 

The mere fact that an objection to an attach- 
ment by a party to the suit is lodged under O 
XXI, r. 58 of the Civil Procedure Code, would not 
disentitle the objector from pleading that the 
objection was really imder section 47 of the 
Code and that O. XXI, r. 58 of the Code was 
relied on under a mistaken view of the law and 
that an appeal is competent from the ord« dis 
missing the objection, [p. 748, col. 2.] 

Miscellaneous first appeal from an 
order of the Subordinate Judge, First Class 
Simla, dated the iitli November 1922. 

I.ola Gohind Ram Khanna, for the .ap- 
pellant. 

Bakhshi Teh Chand and Lala Faqtr 
C handy for the Respondents. 

JUDGMENT.— This appeal arises out of 
execution proceedings. The property in 
dispute is situated at Sabathit in the 
Simla District, and belonged originally to 
one Musammat Ganeshi who executed a 
deed of mortgage in respect thereof in 
favour of the present decree-holders In 
1906. After the execution of the mort- 
gage-deed in 1908 Musammt Ganeshi ' 
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GAWRANr. chandu Mr., 
a^sigiiied her rights in the property to? 
Musamtnat Gauhran, tfce present appellant. 
In 1915 tl)e mortgagees brought a suit 
in the Ciurt of the Subordinate Judge 
of Simla to enforce their mortgage im- 
pleading both Musammat Gatieshi and 
Musammat Gauhran as defc ndants to that 
suit. The case was subsequently referred 
to the arbitration of Mr. Jai Tal and 
Mr. Mir Muhammad Khan who gave their 
award on the 7th June 1917 and passed 
a simple money- decree in favour of the 
plaintiils for Ks. 7,700 against Musammat 
Ganeslii only exempting Musammat 
Gauhran altogetlier from the operation of 
that decree. The award was couched in 
the following terms: — 

Out award is that simple money- 
decree be passed in favour of the plaint- 
iffs against Musammat Ganeshi only for 
Rs. 7,700. No future interest and parties 
to bear their own costs. The execution 
of the decree'^ will be deferred till three 
months after the conclusiot of the War 
bat M the meantime the property recited 
in the mo^t^agedeed will be subject to 
a fifen for the payment of the decree.*' 

Orii the 31(1 Apr l 1916 a d. cree was 
pa«»®a by the learned Subordinate Judge 
ag .imt Mu^mmat Ganeshi in the terms 
of the award. Subsequently, the decree 
was put into execution and the property 
at Sabatku which had been mortgaged 
with the decree-holders attached in 
execution of that decree. An objection 
.was filed by Musanmat Gauhran against 
this attachment under O. XXI, r. 58 
of the Civil Procedure Code and it 
was prayed that the property attached 
should* be released inasmuch as it did 
not belong to the judgment- debtor and 
was not made the subje».t of a charge 
under the decree. The learned Subordi- 
nate Juage disallowed the objection 
holding that the objector was a party to 
the suit and that, therefore, it was not 
competent to her to lodge her objections 
under O. XXI, r. 58 which was 
memt only for third paities. He further 
held that the assignment in her favoui 
was made subsequent to the mortgage 
and it was, therefore, not binding upon 
the decree-holders. Against this decision 
an appeal has been pr^erred to this 
Court throuigli Mr, Oobind Ram and I 


have heard Mr. Tek Chand md Tafia Fa fir 
Chahd mt' behalf of the decree-holders and 
the ju dgment-ciebtor. 

A preliminary objectiion h raised that 
no appeal lies, iffliasnfcuch as the objeictiwif 
lodged was m-der O'. XXl, r. 581, affid 
that an order made on an objectiwii 
uimder that p^ovisi’on is not appealable 
under the Civil Procedure Code, I am 
unable to agiee with this cwttteiatiftW'. 
M usammai Gbu hr sLii, the present appellant, 
was clearly a party to the suit, and 
O. XXI, r. 58 had no- applfetio# 
to her case. The mere fact tha^t the 
objection was lodged under a wrong^ 
section does not disentit/c the appellant 
to j)lead that tire objectioa was really 
under section 47 and that O. XXI, 
r. 58 was relied on under a mis- 
taken view of the law. Under section 47, 
Civil Procedure Code, a defendant 
against whom a suit has beeai dismissed 
is a party to the suit and I have no 
hesitatit)n in holding that the suit againast 
Musammat Gauhran was, afll intents 
and purposes, dismissed under the award 
given by the arbitrators. She was, there^- 
fore, a p- rty to the suit and fully com- 
petent to lodge an appeal under section 
47 of the Civil Proctd ire Code. 

Next, it is contended that the judgment- 
debtor’s representative has not been made 
a party to tl;e appeal witliin the time 
of limitation and that the appeal should, 
therefore, be dismissed in its entirety. I 
fail to understai-d how tho representative 
of the judgment-debtor was a necessary 
party to the appeal. Tie dispute only 
related to the property which was in 
possession of Musammat Gauhran who 
filed an objection in the Court below. In 
my opinion the objector was the only 
necessarv party to this appeal and it was 
wholly unnecessary to implead the judg 
ment-debtor who was merely a formal 
party to the case. Moreover, it should be 
observed that the judgment-debtor's re- 
presentative made an application to this 
Court for his being impleaded a» a 
respondent to the appeal. That applica- 
tion uas gi anted by Mr . ]u stice M artineau 
on the 4tli May 1923 and ha was 
allowed to be implead eci as p respondent 
tj this appeal. I d) not see any force in 
this objection apd overrule if. 
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On the merits Hi ere can be no doubt 
that the order of the lower Court is 
wrong and must be set aside, 'll e decree 
was obviouvsly a simple money -decree and 
in execution attachment could only be 
efEected against the property which 
belonge^l to the judgmeiil-debtor, hong 
before the decree was passed, an assign- 
ment of the x>Topeity at Sabathu had 
been made in favour of Mubammat 
Gauhran, anrl she was in i)osscssion as 
an owner. There was no cecree against 
this pioperty and I tail to see how 
attachment eoald taken out against 
the property which was not owned 
the judgment-debtor. There is no doubt 
that the pro])eity was at one time mort- 
g.iged to the aeeree-holdeis, but the 
effect of the award liven by the arbitrator 
and of the decree obtained on the be sis 
of that award was that the mortgage was 
cancelled and in lieu thereof a simple 
money -decree granted in favour of the 
plamtiffs-decree-hol ers. It is not, theie- 
fore, now )i)en to the decree-holders to 
say tiiat tliey can atta<'h tliis property 
because it was once held by them under 
n mortgage. Whatever ri. hts the jdaict- 
iffs had u ider this moitgage became 
merged in the decree and they are not 
now entitled to co behind it. I accept 
the appeal and direct that the property 
should be released Irom atiachment. The 
respondents should pay tlie costs of the 
appellant in this appeal. 

Z. K. 

A ppeal accepted. 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 

Civin REVISION No. 107 OF 1922. 

August lo, 1923. 

Present: -Mr. Kotva!, A. J . C. 

Seth MAGANMAI/ and others— 
Peaintiffs - Appijcants 


Raja RAGHUNaTHRAO Defendant-^ 

N( )N-AprEICANT. 

Civil Procedure Code {Act V of 1908), 5. 73 — 
A ( tf, ■/' }:t\ ah!c distribution — Poivers of 

C .lit! : 1 1; . tu fii, (I Ufort'—Sidt by one decrteAiolder 
for injunction to stop payment to another. 

A Court charged with the distribution of assets 
under section 73 of the Civil Procedure Code has 
no power to go into the question of the bon-a ftdes 
of a decree in respect of which an apj>Licatioii 
for rateable distribution is made to it. [p. 750 „ 
col. 1.1 

Ghunsham Das v. Uma Pershad, 50 Ind. 
Cas. 2O4; 15 N. L. R. 68; 17 A. E. J.‘ 410; 

M. L. J. 483; 21 Bom. E. R. ^72; 23 C. W. N. 817; 
(iqig) M. W. N. 513; 10 E. W. 511; 1 U. P. E. R. 
(P. C.) 80 (P, C.); In re Sunder Dass, ii C. 42; 

5 Ind. Dec. (n. s.) 785; Puran Chand Boid v. 
Surendra Narciin Singh, 16 Ind. Cas. 795; 17 
C. W. N. 32O; 16 C. E. J. 582. discussed and' dis- 
sented from, 

Peary Lai Das v. Peary Lai Dawn,, 22 Ind. 
Cas. 407; 19 C. W. N. 903; IS C. E. J . 646; Chhagan- 
lot V. Pazarah, 13 1^. 154; 7 lud. Dec. (N. s.) 103, 
followed. 

In distribution proceedings under section 73, 
Civil Procedure Code, it is open to an aggrieved 
decree -holder to file a suit immediately and stop 
payment lo the opposite party by obtaining 
an injunction, [p. 751, col i.] 

Revision of an order cl tJte Additiumil 
District Judge, Jubbulpore, dated the 17th 
February 1922, in Execution Case No. I 
of 1919. 

Messrs. M. Gupta, V. Bose and N. G. 
Bose, R. B., for the Applicants. 

M.X.M.B. Niyogi, for the Non-Applicant. 

JUDGMENT.— After the decision of 
their Lordships of the Privy Council in 
Ghunsham Das v. Uma Pershad (i), that 
the mortgage by Dbanroopmal in favour 
of Chandmal was a mere device for reserving 
the bulk of Lhe available assets of Dhan- 
roopmal lor the benefit of his family and 
indirectly for himself, the present a|)f)Ucaiits, 
the sons and grandsons of CiiandmaL brought 
tills suit- based on accounts against Dhan- 
roopmal in the Court of the Additional 
District Judge at Ajmer e-Merwara, The 

(j) 5 U Ind. Ca«, 264; 15 N. E. R. 68j 17 A. 
E. J. 410; 36 M. E. J. 483; (1919) M. W. N. 
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claim admittedly included tl.e considera- 
tion of the mortgn.t^e. Tiic suit was referred 
to arbitration and a decree was passed in 
favour of tiie jhaintiifs in accordance with tb.e 
award Tlie decree Avas sent to the District 
Cour 1 at Jubbnlpore lot execution and the 
plaintiffs api)lied for rateable distribution 
ol certain assets of Dh<''.nroopm:d held by 
Jubbulpore Court. (.)tfer holders of 
ti e decree against Dbaiiroopmal opjiosed 
the application on li\e ground that tj^e 
plaintiffs’ decree was ol^hiined by collnsion. 
no debt being really due by D! anro )pni;d. 
The apidicaiiits contended that the Court 
had no p )wei to investigate into IJ e question 
of the bona fidcs of t!ie decree. The 
Court deciding tint it ] .ad the. t power 
has fixed a dehe for the submission oi 
detaJled statements by the various jiarties. 
Tne applicants have come up in le vision. 

The point to be decided in tl:e present 
case is, whether a Court charged wilji the 
distribution of assets under section 7J, 
Civil Procedure Code, lias power to go into 
the question ot the boiPi jides of a decree 
in respect of which, an a.pplica.tion for rate- 
able distribution is mi do to il. 

Tiie earliest case cited on the point i< 
In re Sunder Dass (2), where it was held 
that the words “decree-holders” or “persons 
holding decrees for money against tjie same 
judgment -debtor”, in section 293 of the 
Code of Civil Procedure, corresponding 
to section 73 ol the present Code, meant 
bona fide holders of decrees against the 
judgment-debtor and that if, in point of 
fact, a decree in respect of which ratea-ble 
distri billion was ap])lied for was a sfuim 
decree the Court Jiad a right to enquire 
into the. question and to exclude its liolder 
from the distribution of assets. It w'as 
held that tiie Court w'as bound to see wjhen 
assets were to be distributed wlietjier 
the claimants were bona de decree-hlolders 
within the meaning of the section. It was 
pointed out tJiat if a view contrary to the one 
taken in the case was adopted the section 
would give rise to a great deal of fraud 
and all the assets might be swept awa\ 
from bona fide decree-holders by sham decree- 
holders. This case was followed in Puran 
Chand Bo%d v .■ Surendr a Narmn Singh (3j 

(2) II C. 421 5 Ind. Dec. (N. s.) 785. 

(3) 16 Ind.Aas. 795; W. N. 326; 16 C. 

h. J. 58^. 
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and Peary Lai Das v. Peary Lai Daum (4). 
In Puran Chand Ba%d v. Surendra Narain 
Singh (3) the reasons which induced tl e 
Judges to accept the View in In n Sunder 
Dass (2) W'ere (t) tj^e fear of a contrary 
view giving rise to fraud, (2) the fact that 
the view^ in In re Sunder Das (2) was f ollow- 
ed in Chhaganlal v. Fazarali (5b and 

(3) that the Legislature witli the knowledge 
oi these two rulings did not altei section 
295 So as to indicate that the view ta.ken 
in tliese tw'o rulings was erroneous. TliC 
decisi :>n in Peary Lai Das v . Peary Lai Dawn 

(4) wa.s by the same Judges as in Puran 
Chand Bold v. Surendra Narain Singh (3). 

A different view was taken in Saravana 
Pillai V. Arunachalam Chcitiar (6), where 
it was lield that .111 enquiry under section 
73 of tlie Civil Procedure Code is of a 
non-3udicial character and a Court ch.arged 
with the distribution of iissets under tl)at 
section had no power to enquire into tl.e 
validity of the bona fide of a decree on the 
strength of wliich rateible distribution is 
claimed. Reliance was placed upon tlie 
opinion of their I,ordvShips of the Privy 
Council in Shankar Sarup v. Mejo Mai (7) 
that “ the scheme of section 295 is rather 
to enable tlie Judge as matter of administra- 
tion to distiibute the price accroding to 
what seem at tJie time to be the rights of 
parties without this distribution importing 
a conclusive adjudication on tliose lights.’’ 
It may be noted that in Raghu Nath Gujraii 
v Rai Chatrapui Singh (&), Mcalean, C. j., 
had some doubt as to the soundness ol the. 
decisions in In re Sunder Dass (2) and 
Chhaganlal v. Fazarah (3). In Dattatraya 
Govindseth v. Purshottam Narayansetn (9) 
and Chhaganlal v. Fazarah (5) was 
expressly overruled and it was held tliat. 
where the Court is ct)nceriied witli distribut- 
ing assets under section 73 it has no power 
to go be] and the decrees which care pre- 


(4) 22 Ind. Cas. 407; 19 C. W. N. 903; 18 C. 
L. J. 646. 

(5) 13 B. 154; 7 Ind. Dec. (n. S.) 103. 

(6) 38 Ind. Cas. 117; 40 M. 841; 21 M. L. 1 '. 
225; (1917) M. W. N. 280; 5 L. W. 538; 32 M. L. 
J* 553 * 

(7) 23 A. :i3; 5 C. W. N. 649; 3 Bom. L. R, 

713; 28 I. A. 203; 8 Sar. P. C. J. 72 (P.C.). * 

(8) I C. W. N. 633. 

(9) 05 Ind. Cas. 600; 46 B. 635; 24 Bom, 

R. It (1922) A. 1 . R. (B.) 31. 
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seated by the vaticus decree-holders asking 
for rateable distribution. 

I prefer the view taken in Saravana 
Pillat Y. Arunachalam Chettiar (6) and Dat-- 
tairaya Govmdseth v. Purshottam Narayitn- 
seth (9) to that taken in In re Sunder baf^s 
(2). The reasons in those cases commend 
themselves to me and need not be repeated. 
Tiie third ol the reasons given above wliich 
induced the Judges in Puran Chand Bold 
V. Surendra Naroiu Si::!:', (j) to accept 
the view in In rc Snr, icr Bass (2) iias been 
met in Saravana Pillai v. Arunachalam. 
Chettiar (6). As regards the fear that 
a contrary view would give rise to trai'.d 
it may be answered that it would be always 
open to the aggrieved decree-holder to file 
a suit immediately and stop payment to t];e 
opposite party by obtaining an injunction. 
Tiie view in In rc Sunder Dass (2) is brsed 
upon one consideiation ol expediency but 
it overlooks another, namely, whether it is 
expedient to allow lengthy investigation 
into the validity of one or more decrees in 
a proceeding under section 73. Tii support 
of its decision to make the enquiry into 
the bona fides of the decree in question 
the lower Court argues that it does not 
find anything in section 73 of the Civil 
Procedure Code whicJi prevents it from 
making the enquiry. The argument is 
without force. Because the section does not 
prol'Jbit an enquiry, it does not follow that 
the Court has power to make it. I fail to 
see that section 151, Civil Procedure Code, 
on which the respondents’ Pleader relies 
has any application in the case. 

Holding that the lower Court had no 
power to enter into an investigation as to 
the bona fides of the plaintiffs' decree, 
I direct it to proceed with the distribution 
in accordance with law. 'ihe a])])lication 
is allowed with costs. Pleader's iee Rs. 25. 

G. R. D. & N. H. 


ALLAHABAD HIGH COURI. 

First Civil Appeai, No. 20 of 1*^22. 

July 26, 1922. 

Present: — Mr. Justice Rafique 
and Mr. Justice Piggott. 

BANSI - Defendant— APPELLANT 
versus 

RAM BArAN and others— 
Plaintiffs— Respondents. 

Ctisiom — Pre-emption — Wajib-ul-ar/., entry h;, 
presumption as to rebuttal of. 

The W a jib-ul-arz ot a village drawn up at the. 
Settlements of 1833 and i56o recorded the 
existence of a custom of pre-emption- At the 
time of the Settlement of 1860, however, a note 
was recorded that the village was waste or 
desolate up to 1829 : 

Held, that the note was insufficient to rebut 
the presumption of the existence of the custom 
of pre-emption. 

First appeal from an oruer of tlie Sub- 
ordinate Juuge, Gorakhpur, dated the 
29th ol November 1921. 

Dr. Kailas Nath Kaijuund Pandit Hari 
KtshfU Kaul, for the /Appellant. 

Dr. vS. M. Sulatman, Munshi Jang Baha^ 
dur Lalind Mr. Shiva Pfasad Sinha,ioi the 
Responuents. 

JUDGMENT. — The question in isvCue is 
whether the plaintiff claiming pre-emption 
has proved the existence of a custom of 
pre-eniption in the village in suit. The 
entries in the ma jth-ul-arzcs up at 

the two Settlements of 1833 1 

are prima fuctc rtcords of an existing 
custom. I'll ere were at least three cu- 
sharers in tlie former year and a niuuber 
of co-sh. rersin the latter year. The main 
contention before us is that this evidence 
is sufficientls rebutted by a note recorded 
at the time of the Settlemejit of i860, to 
the effect that this village had been 
waste or desolate up 1' the year 1829. We 
ao not think this is snfllcient to rebut the 
presumption raised in favour of the plaiit- 
iff. We dismiss this appeal with costs.- * 

w. c. A. Appeal dismissed. 


Application allowed. 
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NAGPUE JUDICIAL COMMISSIONER’S 
COURT. 

Civil revision 1\o. loi of 1923. 

July 28. 1923. 

Present:— Mx. Justice Baker, Offg. J. C. 

CHUNI I/AL— Decree-holder— 
applicant 
versus 

GUI/ZARI LAI/ — J UDGMENT- Debtor — 

JS ON- APPLICANT. 

Ctvil Procedure Code [Act V of 1908), s. 49 
— Assignment of decree — Equities of judgment- 
debtor against original decree-holder — Effect on 
assignment, 

R obtained a decree on 9tli February 1922 
against C and assigned it to C, on the same date. 
G filed a suit against R on 13th June 1922 on a 
separate cause of action and obtained a decree 
on 30th August 1922. G deposited the amount 
due under the decree of R and got it attached in 
execution of his own decree. C applied to have 
the attachment raised: 

Held, in revision that as G had made cross - 
claim in the suit by R, the latter had notice of 
the claim though the suit was actually brought 
afterwards and assignee took the assignment 
subject to the claim of C under section 49 of 
the Civil Procedure Code. 

Under section 49 of the Civil Procedure Code, 
the transferee of the decree holds it subject to the 
equities (if any) which the judgment -debtor might 
have enforced against the original decree-holder. 

Application foi revision of an order 
of the Small Cause Court, Kliurai, dated 
the 24th February 1923, in Execution Case 
in Civil Suit No. 1765 of 1921. 

Mr. K. V. Deoskar, for the Applicant. 

Mr. G. L, Subedar, for the NorrAp]di- 
eant. 

ORDER.— Th€ facts of this case are 
that one Ram Bharose obtained a 
decree against the non applicant Giilzari- 
lal in the Small Cause Court at 
Khurai on 9tli February 1922 and 
on the same day assigned it to the ap- 
p icant Chunilal. The non-applicant rais- 
ed a contention that the transfer was 
fraudulent and bogus. That coaitention 
has now been decided and it has been 
held that the transfer was genuine and 
for consideration. 

On the 13th June 1922 the non-applicant 
Oulzatilal filed a regular suit against the 
assignor and obtained a decree oa the 30th 
August 1922. The non-applicant de- 
posited the decretal amount of Rs. 148-10-0 
due under the decree which was as- 
signed to the present applicant and then 




got it attached in execution of his own 
decree. The applicant applied to have 
the attachment raised, but the Small Cause 
Court dismissed the apjJication holding 
ttat tie case was governed by section 
49 the Civil Procedure Code and relied 
on Kristo Ramam Dassee v. Keder Nath 

(1) and Sinwu Pandaram v. Santhoj^ Row 

(2) . 

It is contended that neF ^ 0 these 
cases will app)ly because in Krisio Ramam 
Dassee v. Keder Nath (i). tie suit was 
pending at tl e date of the assignment 
and Stnnu Petndaram v. Santhoji Row (2). 
refers to cre ss-decrecs passed on the same 
day. I aim h.)wever, of opinion that the 
view of the lower Court is CiTrect, : s the 
uoa-a])plicant put in a croSvS-cIaim 
in the Small Cause Court, in wl ich 
tie applicant, assignoi, obtained a decree 
but the non-ap]dicar}t was rtfened to a 
reg lar suit. He, therefore, had notice 
of the claim, though the suit was not ac- 
tually brought till afterwards. In Mon 
Mohan Y. Dwarka Nath (3) it was held that 
notice is n(t necessary. Under section 
49 of the Code of Civil Procedure 
the transferee of the decree holds it sub- 
ject to the equities (if any) which the 
judgment-debtor might have enforced 
agaiiivSt the original decree-holder. Had 
there been 1 o traiivsfer and had Ram B1 a- 
rose remained tie origi ^al decree-1 ol der, 
tie judgment debtor cculd lave prevent- 
ed the execution of tie decree against 
lim until the disposal of his own suit. 

The apidication is accordingly dismissed 
wit! costs. 

G. R. D. Application dismissed. 


(1) 16 C. 619; 8 Ind. Dec. (N. s.) 408. 

(2) 26 M. 428; 12 M. L. J. 398. 

(3) 7 Ind. Cas. 55; 12 C. L. J. 312. 
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MANNA lAtV, EmpIROR 

OUDH JUDICIAL CDMISSIONER’S 
CDORT. 

Criminai, Appeai, No. 275 op 1923. 
August 29, 1923. 

Present : — Mr. Wazir Hassan, A. J. C. 
MANNA lyAI^ and others — Accused — 
Appeeeants 
I versus 

EMPEROR— Com;peainant — 

*i^' Respondent. 

Evidence Act {/ of 1872), 5s. 27, XI4, 133 — 
Accomplice, testimony of --’Corroboration — Cir- 
cumstantial evidence — Retracted confession, value 
of — Confession t) Police — -Discovery consequent 
upin confr^^iou -Statement, how far admissible — 
Crioihiuf l^ro. dir' Code {Act V 0/1898), s. 162 
— Police diaries, use of. 

The rule of law enacted in section 1 33 of the Evi- 
dence Act must be subjected to the test deduced 
from the accumulated experience of human con- 
duct in relation to the testi no ly )f an accomplice. 
The guiding rule in this behalf is furnished by 
Illustration (fc) of s. 114 of that Act which 
lays dawn ‘that an accomplice is unworthy of 
credit unless he is corroborated in material 
particulars.” fp. 755. col. 2.] 

An accomplice is too immoral a person to be 
worthy of credit without corroboration in material 
particulars and if corroboration is not forthcom- 
ing, because it is not possible in the nature of things 
that it should be forthcoming, it does not make 
the accomplice less immoral or his tmeorroborated 
testimony less unworthy of credit, [p. 755, col. 2.] 

It would be wholly unsafe to treat a piece of 
circumstantial evidence which is widely dis- 
associated from the corpus delicti as a material 
particular to be of any corroborative value to the 
testimony of an accomplice, [p. 756, col i ] 

In cases dependent on c rcumstantial evidence 
in order to justify the inference of guilt the 
incriminating facts must be incompatible with 
the innocence of the accused and incapable of 
explanation upon any other reasonable hypothesis 
than that of his guilt, [p. 756, col. i.j 

The favourable impressions on the Judge’s 
mind as to the demeanour of an accomplice in 
Court cannot take the place of corroboration in 
material particulars to make the testimony of the 
accomplice worthy of credit, [p. 756, col. i.] 

It cannot be laid down as an absolute rule od 
law that a con ession made and subsequently 
retracted by an accused cannot be accepted as 
evidence of his gu It without independent corrobo- 
rative evidence. But the credibility of a confession 
is in each case a matter to be dec ded by the Court 
in the light of the circumstances in wliich the 
confession was originally made and in which it 
was afterwards withdrawn, [p. 756, col. 2.] 

So much of a confession made to the Police 
as directly leads to the recovery of certain articles 
is admissible in evidence but a further statement 
with regard to them, for instance, that they were 
stolen property, is no part of the information 
d rectly leading to the r discovery and is inad- 

48 


missible under section 27 of the Evidence Act. 
[p. 75^. '"ol- I j 

Section 162 of the Code of Criminal Procedure 
forbids reference to Police diaries or to their 
use as evidence either for or against an accused 
person and a consent or desire on the part of 
the defence Coimsel cannot legalise such reference 
or use. [p. 760, col. i.] 

Appeal against an order of the Second 
Additional Sessions Judge, Eucknow, 
dated the Toth May 1923. 

Mr. Ajit Prasad, for the Appellants. 

The Government Pleader, for the Crown. 

JUDGMENT. — The appellants. Manna 
T/al, Each man Singh and Deep Singh, 
have been eonvicted and each has been 
senten'ed to seven years' rigorous im- 
prisonmnit under section 395 of the Indian 
Penal Code, by the learned Second Addi- 
tional Sessions Judge of Eucknow. 

The case is a difficult oue and I have given 
it prolonged and anxious thought. All 
t le three appellants were represented be- 
fore me by a Counsel and the arguments 
occupied two days* time. Since the close 
ol the arguments I took time to consider 
my judgment in the case. 

On the night following the 2nd November 
1922, a dacoity was committed in the hi use 
of one Ganga Sewak, in village Ealiipur, 
in the D. strict of Unao. That the dacoity 
was committed is not disputed before me. 
It is urged, however, on behalf of the ap- 
pellants that none of them took part in tie 
comm ss on of the docoity. The case foi 
the prosecution as a whele rests on the 
statement of Gajiga Prasad (P. W. No. 27) 
aid the retracted confession of Manna 
Eal, appellant. To that statement and to 
that coxif ession are added the testimony 
of twj w tnesst‘s, Ganga Sewak, the victim 
of tlie da^jity', and Ram Adhar, son of 
Ga iga Sewak, in so far as the complicity 
of the appellant, Eachman Singh, is con- 
cerned and the recovery of some stolen 
property in so far as the other two appel- 
lants are concernel. Ganga Prasad, to 
quote the learned Judge, “ is on^his own 
showing very nearly an accomplice*' Maima 
Eal retr cted nis co ifessi.m as soon as he 
was put before tae Committing Magistrate. 

Txie story related by Ganga Prasad re- 
veaU startling details of a plan concerted by 
a party of fo irteen persoasi icluaing himself 
and the appellants, Manna Eal and Deep 
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Singh for the commissiou of the dacoity 
in qnestio ii. It lio liappens that Ganga 
Prasad breaks off at a tangent from the 
party about three liours before the actual 
execution of the plan, with the result 
that he does not participate in the com- 
mission of the crime. H.s version is, that 
H or 9 months before the dacoity ii.^der con- 
sideration, those fourteen persons organised 
themselves into a gang for the purj^ose of 
committing dacoities; that previous to the 
dacoity in question various members of 
this gang committed larceny by house- 
breaking on three occasions and two un- 
successful attempts at similar offences L, 
each of which Gauga Prasad participated : 
that two or three days before the last 
Diwali festival plans were made for the 
commission of the dacoity in question at 
a meeting of the gang held in the house 
of Deej) Singh, appellant, and the scene 
of the dacoity was fixed upon at the sugges- 
tion of one Puttu Ival, wlio.se uncle, Bebi 
Dial, lived in village lyalupui ; that Puttu 
Dal paid a vi sit to his uncle on tl e Diwali 
day and he was accompanied by IViaana 
Dal and on his return reported that the coast 
was safe and clear for the contemplated 
action that two days before the Kaiiki 
festival, that is, on the eve of the dacoity 
eleven members of the gang, including Gauga 
Prasad and t e appellants, Mauj^a Dal 
and Deep Singh, assembled at tie house 
of tl e last mentioned person in the City 
of Cawnpore and a mesei ger was sent 
to village Banthar to fetch tiiree other 
persons from there ; that a guava grove 
on the Ur.ao side close to the Gaj^gaghat 
bridge was fixed upon as the spot of ' endez- 
vous ; that ten members of the gang came 
to this grove from Cawnpore and were 
subsequently joined by four others from 
Banthar, and that Ganga Prasad left the 
party consisting of thirteen members in the 
grove and went to the h zar at Gnaga ghat 
in order to purchase cigarettes where he 
came across his uncle, Jamua Karain 
and the two went to Cawnpore. 

The First Report relating to the daco'ty 
in question was made at the Police station 
Unao on the 3rd iNovember 1922 after 
4 p. M. by the ChauJddar of the village, 
named Sheo Ratan. Raghubar Dial, Sub- 
Inspector, arrived at the scene of the dacoity 


at 4 A. ar. on the 4th November 1922. 
Three or four days after, he arrested Dachman 
Singh, appellant, but as there was no suffi- 
cient evidence against him he was released 
under section 169 of the Code of Criminal 
Procedure. Nothing seems to have trans- 
pired till the 30th November 1922 when 
Ganga Prasad visited the house of Jiwao 
Siiigh, the Officer -in charge of the Police 
station Colonelganj, in the City of Cawn- 
pore, and laid information iii respect of the 
dacoity under consideration. On the basis 
of tbe said information Jiwan Singh arrested 
several persons, including Manna Dal, ap- 
liellant, and recovered several articles from 
the possession of the arrested persons which 
were saul to be tlie property stolen at the 
da^o^'ty in question. Manna Dal was ad- 
mtted into the Cawnpv'ire Jail on the 2nd 
December 1922 and on the 4th December 
1922 he made a confession which was 
recorded within the Jail precincts by a Magis- 
trate of the Ibrst Class exercising jurisdic- 
tion in Cawnpore. After several remands 
had been obtained from a Magistrate of 
Cawnpore, and during all of which Manna 
Dal was in the custody and company of the 
Police of Cawnpore for the avowed obje t 
of securing his assistance in the matter of 
investigation, the case was presented by the 
Police before Babu Shambhu Nath, a Magis- 
trate of the First Class of Unao, for inquiry 
on the 2oth December 1922. Por s ime 
reason or another the hearing of the case 
was adjourned on several occasions till the 
9th January 1923 when the first witness 
for the prosecution was examined. The 
inquiry began as against the following 
t'jirteen prisons: — 

(1) Sardar Singh of village Jarkal, Police 
station Bahdeo, Distiict Cawnpore, 

(2) Kashi Prasad of village Nari, Police- 
station Unao. 

(3) Duuia vSingh of village Nari, Police- 
station Unuo. 

(4) Sohan Dal of village Nari, Police- 
station Unao. 

(5) Deep S’ngh of village Nari, Police- 
station Unao. 

(6) Manna Dal of Sukhau Sarai, Police- 
station Safipur, District Unao. 

(7) Puttu Dal alias Putti of village 
Bharsar Nao Snara. Police-station Fateh- 
pur Chaurasi, District Unat). 
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(8) Raghiiraj Siugb of village Paithara, 
Police-station Achalgaiij ; DivStiict Unao. 

(9) Gajraj Singh of village Paithara, 
Police-station Achalganj, District Unao. 

(10) Bhore Singh of village Paithara, 
Police-station Achalganj, District Unao. 

(m) Mannu vSingh of village Paithara, 
Police-station Achalganj, District Unao. 

(12) Ram Isiarain of village Paithara, 
Police-station Achalganj, District Unao. 

{13) Uachman vSingh of Uafnjnir, Police- 
station Unao. 

On tlie 6 th Pebrnary 1923 the inquiry 
in the Court of the Committij.g Magistrate 
was closed. On the same date the case 
against the folio w.ng six a xnised persons: — 
namely, Mannu vSbvgli, (2) Raghnraj Suigli, 
(3) Gajiaj Singh, ( 4 j Sardar Singh, (5) Svdiao 
S'ngh, and ( 6 )Dania Singh, was withdrawn 
by the prosecution and the remaining 
Seven persons, that is, (i) Manna Ual, (2) 
Pattu, (3) Uachman Singh, (4) Deep Singh, 
(5) Kashi Prasad (6) Ram Narain, and 
(7) Shore Singh, were committed to the 
Court of Session for trial on a charge 
under section 395 of the Indian Pejial 
Code. These seven persons were consequciit- 
ly tried by the Court of Session with the 
result that Kashi Prasad, Bhore Siitgl-, 
Ram ISiarain and Puttu were acquitted 
and the remaining three, that is, Manna Dal, 
Daep Singh, and Uachman S'ngh, were 
convicted and sentenced as stated at the 
outest of this judgment. They are the 
appellants in this Court. 

The first question for consideration is, 
how far the evidence of Gajiga Prasad can 
be trusted in the circum dances of this 
case. The lv.^arned Additional Sessions Judge 
has given to his evidence the treatment 
whi'h would be accorded to the evidence 
of an acconplice and I am of opinion 
that the learned Jud'e has acted rightly 
in doing s j. O i the merits of his evidence, 
t ie learned Judge is of opbp'on that Ganga 
Prasad hai sookii the tratn. H* ob^ervis, 
and I think figntly, that from the very 
nature of Gaiga Prasad's statement it is 
obvious that there is little room for corro- 
botatioi. Hi redes too largely on the 
1 m)fi>sio Ueft 01 I > m id b\r the demiUi- 
oir OL fcu I tiibox i id a so bv 

“hsdiiemn: til a. i 1 > e. " A- 
i;.irdiag to Siition 133 of the Indian Evidence 


Acl, a conviction would jjvtt be illegal be-' 
Cu'Uhe it proceeds upon the uncorroborated 
testimony of an accomplice. The learned 
Judge has, howevei , refrained from basing 
his order of conviction on the testimn'y 
of the accomplice alone. I also am of opi- 
nion that, in the circumstance of this case/ 
Ganga Prasad’s testimony without material 
corroboration could not safely be made 
the basis of conviction. The rule of law 
enacted in section 133 of the Indian Evi- 
dence Act must be subjected to the test 
deduced from the accumulated exjierience 
of human conduct in relation to the testi- 
mony of an accomplice. The guiding mJe 
in this behalf is furnished by Illustration 
(b) of section 114 of the Indian Evidence 
Act, which is as follows : — '‘that an ac- 
complice is unworthy of ciedit unless he is 
corroborated in material particulars." The 
learned Judge and I are agreed that a convic 
tion cannot be based on the uncorroborated 
testimony of Ganga Prasad. It follows' 
that if, in the nature of the thing itself, 
corroboration is not possible at all at 
any rate, is not possible with regard to 
material particulars, Ganga Prasad’s stato 
meat m 1st be rejected as unworthy of cred 
it. I cannot conceive how the absence 
of corroboration in material paiticulars 
can be a siib.stitute for corroboration in 
those particulars where corroboration is 
not possible. It would be a iierversion oi 
the lesson gained by accumulated experience 
of the conduct of an accomplice to adopt 
any such rule of practice as that where nn 
corroboration is possible his testimony 
may be accepted as true without corrobor;!- 
tion. An accomplice is too immoral » 
person to be worthy of credit without 
corroboration in material particulars aiub 
if coiroboration ^ not forthcom ng because 
it is not posdble in the nature of thing? 
that it should be forthcoming, it does: 
not make the accomplice less immoral 
It s aJm tted that there is no corroboration 
of Gatina Prasad’s testimony except o& 

(j le matter and that matter is that Manna 
Eal a id Putti visited Uabipur and stayed 
at the house of the uiicle of the latter on thn 
DiiOili dav. The incident of the visit 
m IV be true but it has no bearing, even th» 
remotest, on the guilt of the appellants* 
further, the visit may be explained by a 
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reasonable hypotliesis supported by evidence 
oa tde refold. Ddbi the uncle of Patti, 
residing at balupur, has been produced 
a> a w.t43ji on the side of the prosecution. 
Hi vsaid taat, ever sinie Patti left I^alupur 
te 1 or el i van years a^o, he (Patti) used to 
visit his house o i ceremonial occasions oaly. 
Hi cami t^ice or four timis every year. 
Hi used to stay one or days aud then 
gvi avay. Patti's visit, therefore, to his 
u ode's ho4se ou the Dtwili day was in 
coi3e:ireuce of his usual pra:tice. The 
fait that IVlixua I#al aicompaiied him is 
a^sj r^asoia'o’y probab'e oi a. h/pothisis 
othir thai the ’jilt of tn appellauts. 
It is proved that Mnua I/al aud Patti 
Wire friends. It is also proved that they 
lived in the same Iqiarter, though in 
different rooms, at Cawnpore, and were 
both employed in a Paetory at that place. 
IViuia lyi, taerecore, m ; it reasoiably 
be e'cpeetid to nave aecompar'ed Pitti 
t) tij attir's lat.vi vhla;i viei he was 
mi's'u? a v.s't" tj Lt 01 a da/ )t fcjtival. 
At the best, the fact that they both pa'd 
this ViSit is a p'ece of cireamjtantial evi- 
dcaia bat so widely disassociated with the 
oorp%% dilhU that it wo aid be wholly un- 
safe, in m/ opinion, to treat it as a material 
particular at all. Aj ha? just now been 
po'nted oat, this visit of Patti is as consis- 
tent with inioceuce as with the guilt of 
the appellants, other than I^achmau Singh, 
that it caanot have aiy probative force. 
Xne priiuip.e is a fandameatal* one aid 
of naiversal application in cases dependent 
01 circumstantial evidence that, in order 
to jastify tne inference of guilt the incrimi- 
nating facts mist be incompatible with the 
innocen.ee of the accused and incapable 
of explanation upon any other reasonable 
hypoiJhesis than that of his guilt. I am, 
therefore, of opinion, that there is no corra- 
bjratiou whatsoever o: the testimony of 
Crui^a Praiad. As pointed o it before, 
tue learned Jid^e seems to be mi cl im- 
pressed w.tn tne demcaiour of Gaiga Pra- 
sad in the witness-box. To m/ mind 
sicb impressions are too ephemiralin their 
character to take the place of corrobora- 
tioi in miterlal particulars to make the 
testimjny of an accomplice worthy of 
credit. Tnere is one fact which looms 
lir»e in tne evidence of Gai?a Prasad and 
I attach very great importance to it. Taylor 


in his well-known book on the Law of Evi- 
dence quotes the following passage from 
IViacaulay's History of England in dealing 
w.tli the evidence of an accomplice: “It 
used to be a popular saying jthat they fished 
for prey, like tame cormorants, 
ropes round their necks. " Taylor on Evi- 
dcxice, I ith Edition, Volume I, I'page 66i. 
Tnere cau be no doubt that Gauga Prasad 
threw his net too wide. He wanted to make a 
big haul of thirteen persons all of whom were 
eventually accused by the Police and put 
before the Comm'tting Magistrate as persons 
who had comm tted the dacoity in question. 
A? a;aiiist six of these tliirtee i men the case 
broke down in the Court of the Magistrate. 
Oit of the remaining seven, four have 
been acquitted by the learned Additional 
Sessions Judge. On the principle that of 
thbigs which arc not proved and of things 
which are noi-existent the reckoning is 
the same in a Court of Law, I mivSt hold 
that these ten men were not guilty of the 
offence w.th which they were charged aid 
the evidence of Ga iga Prasad implicating 
them was false. Wxiat is the conclusioii 
to which we are driven ? It is, that the 
proportion of falsehood over truth is so 
great in the testimony of Ganga Prasad 
that it wo lid be fairly reasonable to 
c I irncterise it as false in ontitlbus. The 
guarantee for truth by corroboration does 
not ex St as shivn betore. The intrinsic 
mitit i? the preponderance of falsehood. 
'>ai;u Prasad's evidence mist, therefore, 
be rejected as unworthy of credit. 

IgjAT, I trUii to Munna Lai's confession. 
As stated before. Manna Lai was arrested 
on the night of the 30th November 1922. 
He was admtted into the Cawnpore Jail 
on the 2ad December 1922. Within 
that interval he was in the custody of the 
Police. Yet another day elaps^ before 
his coifession was recorded in Jail on the 
4th December 1932. It appears fiom 
Exhibit Q on the record that Manna Lai 
. returned to the Police custody and was 
ill their company during the progress of 
the investigation. Two conclusions flow 
fi*om the above facts:— (i) the confessioh 
was a belated one; (2) Manna Lai was an 
instrument in the hands of the Police for 
the pirpO'Se of investigation. Tnese con-* 
clusio IS raise, in oi/ jcd^mcit. a do id of 
suspicion as regards the truth of Manna 
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Lai’s confession, though on the evidence 
I must hold that it was a voluntary one 
but that is quite a diffeient thing from 
being a true one. The learned Judge 
observes moie than once in his judgment, 
that “it is not easy to understand the 
psychology of a confessing prisoner and he 
cannot always be expected to state not only 
the truth but the whole truth.” But ^ it 
is the foremost duty of a Judge to bring 
to bear his knowledge and exi:>reience of 
hu man con duct, i n circu mstances 1 ike 1 hese , 
on the consideration of the evidential value 
of the confession of a prisoner. The first 
thing to be borne in mind is that the con- 
fession with which we are concerned in this 
case was retracted at the earliest opi)or- 
tuxiity. Further, the learned Judge has 
givei cogent reavSons for the opinion that 
the bulk of the statement made by Jiianra 
Lai iji retracting his confession is untrue. 
It follows that Manna Lai has no conscience. 
In the Reo, v. Thompson (i), Cave, J., 
made the folio wing observation : — *' I would 
add that for my part I always suspect 
these confessi( ns which are supposed to 
be the offspring of penitence and remorse, 
and which nevertheless are repudiated by 
the prisoner at the trial. It is remarkable 
that it is of very rare occurrence for evi- 
dence of a confess! ozi to be givejx when the 
proof of the prisoner's guilt is otherwise 
clear and satisfactory; but, when it is not 
clear and satisfactory, the prisoner is not 
unfrequently alleged to have been seized 
with the desire born of penitence and re- 
morse to supplement it with a confession 
a desire which vanishes as soon as he appears 
in a Court of Justice. ” Such being the 
setting in wHch Manna Lai's confession 
is placed, I have grave doubts as to its 
being true. ’’Talse confessions are general- 
ly made by a prisoner who, oppressed by the 
calamity of his situation, may have been 
induced by motives of hope or fear to make 
an untrue confession, and the same result 
may have arisen from a morbid ambitior’ 
to obtain an infamous notoriety, from ar 
insane or criminal desire to be rid of life, 
from a reasonable wish to break off old 
c '^'1 nections, and to commence a new career, 
from an almost pardonable ar xiety to screen 
(I > ( ’«q 3) 2 Q. B. 12 at p. i8f 62 L. J. M. C. 93; 
5 R 39 *J 69 L. T. 221 41 W. R. 525; 17 Cpx C. 
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a relative or a comrade, or even from the 
delusion of an overwrought and fantastic 
imagination. ” Taylor on Evidence, nth 
Edition, Volume I, section 863. ^ 

It seems now to be the settled opinion of 
all the High Courts in India that it cannot 
be laid down as an absolute rule of law 
that a confession made and subsequently 
retracted by an accused cannot be accepted 
as evidence of his guilt without independent 
corroborative evidence. To this opinion 
I respectfully bow. but the weight to be 
given to such a confession must depend 
upon the circumstances in which the c on- 
fessioii was originally made and the cir- 
cumstances in which it was afterwards 
withdrawn. The credibility of a confession 
is in each case a matter to be decided by 
the Court in the light of the circumstances 
of every particular case. The treatment 
accorded by the Police to Manna Lai pre- 
vious to and after the making of the 
fcvssioji and Manna Lai’s conduct on both 
these periods while in the custody of the 
Police lends strong support to his statement 
that he made the confession in hopes of his 
being turned into a Crown witness. For 
mv purposes it is not necessary to find 
so positively. It is enough if the wr- 
cunistances of the case afford leasonable 
grounds for suspecting the truth of the 
confession* It is to be noted that Manna 
Lai’s confess! en has beeia used not only 
as against h-'m but also as against his co- 
accused. This is permissible under section 
30 of the Indian Evidence Act, but we 
must not forget the precise terms presented 
by that section for using such a confession 
as against ether co-accused. The section 
cays that as against them “ the Court 
may take into consideration such confes- 
sion. '' This confession, therefore, by itself 
cannot be treated as sufficient evidence 
upon which a conviction could be based 
either of Manna^Lal himself or cf lis co- 
accused. ** 

Isow arises the question whether this 
confession is corroborated aliunde by re- 
liable and independent evidence bearing 
on material particulars. Tie learned 
Judge thinks that there is such a 
coriuboration. First, as against Manna La] 
himseli. Exhibit i is a yellow sheet of 
oloth found ia Manna r<>om at tJe 
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time of I'is anest at Cawnpore. This is an 
article which would 01 dinar ily be possess- 
ed b>' a man in the position of Manna lyab 
A simiJar onv.- might also have been possess- 
ed by Ganga Sewak and lost in the dacoity. 
No |)articular characteristics are stated 
in t] e evidence relating to the identifica- 
tion of Exhibit I whicl would make it out 
beyond reasonable doubt tlat it was tie 
property of Ganga Sewak and of nobody 
else. The recovery^ of Exhibit therefore, 
from the possession of Manna Eal is not, 
to my mind, a sufldcient corroboration of 
the retracted confession. Exhibits 2, 3 
and 5 are cloths recoverd by the Police 
from the hoitse of the brother of Manna 
Eals father-in-law in village Piarepur, 
situate at a distance of more than 12 miles 
from the residence of Manna Eal at Cawn- 
pore. So much of the confession of Manna 
Eal which he made to the Police as directly 
led to the recovery of these articles, namely, 
Bxliibits 2, 3'and5. is admissible iji evidence, 
but his further statement with regard to 
them that they were stolen property is 
clearly inadmissible. The last mentioned 
statement was no part of the information 
which directly led to the discovery of those 
articles {Vide .section 27 of the Indian 
Evidence Act-/ Exhibit 2 is a lahnga, 
skirt; Exhibit 3 an orhm, and Exhibit 5 
a dupatta. Manna EaPs case is that these 
articles belong to his wife. Whether this 
is true or not I am clearly of opinion that 
their recovery has no bearing on the guilt 
of Manna Eal. They were not recovered from 
his possession nor wxre they recovered 
from a place which was accessible to him 
alone- or even under his control in any 
sense of the word.J!^ Manna Eals father- 
in-law is the zemindar of Piarepur owning 
a 4“pies share and hi s brother from whose 
house articles 2, 3 and 5 were recovered 
is also a Zemin daf owning a 12 -pies share 
in tie v^ame village. According to the 
prosecution Manna Eal lad stated tl at 
Exhibit 2, the lehnga, would be found in 
his wife^s po.ssession at his fatl er-in-Iaw's 
1: ouse. As a matter of fact, it was not found 
in I is wife's possession or in that house, 
but it was discovered in a separate h mse 

the bi other ol Manna EsTs father-in- 
law. Besides, these articles are of vei> 
common nature likely to be possessed 


persons of Manna Eal'j^ father-in-law’s or 
his brother’s status. lu the cireunis^anc e? , 

I ani unable to Ircit' thjis exidcnce 
I'S coiioboratiie of Manna Eal’s confession 
as to his own guilt or the guilt of his 
co-accused. 

As against the appellant Deep Singh, 
the corroborative evidence consists of the 
recovery of a waistcoat, Exhibit 7, from his 
house in village Sheikhpnr Nari. Deep 
Singh lives and works at Cawnpore. The 
village Sheikhpnr Nari is at a distance of 
about ten miles from Cawnpore. The 
dacoity in question was committed about 
30 days before this recovery. There is no 
evidence that ijx the interval Deep Singh 
visited his native village. His brother, 
Dunia Singh, was also one of the persons 
choUemed by the Police but discharged 
in the Couit of the Committing Magistiate. 
Besides him, tlree other accused, wio have 
since been either discharged or acquitted, 
that is, Kashi Prasad, Saidar Singh and 
Sohan Singh, are also resident of Sheikhpnr 
Nari. In the circumstances, therefore, the 
fact that Exhibit 7 was found in one of t] e 
houses in the village does not to my mind 
bring 1 ome to Deep Singh the re.sponsibility 
for the possession of that : rticle. In fact, 
it would be wholly’- an incorrect use of the 
language to say that Deep Singh was found 
in the possession of this article. 

As against Eachman Singh, the corrobo- 
ration rests on the testimony of Ganga 
Sewak and his son, Pam Adhar. I agree 
with the learned Judge that if these two 
witnesses are believed there can be no doubt 
about Eachman Singh's guilt but, for the 
reasons now to be stated, I am unable 
to believe them. As I have said, the first 
report was made by the Chaukidar of the 
village. He was examined as a witness 
at the trial in the Court of Session. He 
confirms the report which he made. The 
report distinctly says that what he stated 
was on the information supplied by Ganga 
Sewak. According to the report all that 
Ganga Sewak said with regard to Eachman 
Singh was that somebody called out to 
open the door and that he thought that it 
might be Eachman Singh. In his evidence 
Sheoratan sahlnsfellows: — " Ganga Sewak 
told us that Eachman Singh, the mukhia 
of Ealupur, called at his dpor an4, th^t he 
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Opened the door on recognising Eachman 
Sihgh's voice. He said that I/achman 
Singh had called at his door at about 12 
o'clock in the night. When he opened 
the d< or two dacoits caught him and two 
others caught his son and the remaining 
dacoits entered the house. " In cross- 
examination he stated, “ When I asked 
Ganga Sewak if he had recognised any 
one of the dacoits he said that he had 

not Ganga Sewak also said that 

he did not see I/achman Singh, accused, with 
his own eyes but only recogniv^ed Eachman 
Singh’s voice. Ganga Sewak and Ram 
Adhar also told me that the dacoits held 
them down and closed their eyes so that 
they were unable to identify any one of tl e 
dacoits.** On tl e other hand, Canga Sewak 
said in his evidence in the Court of Session 
that when he went out, he saw Lachman. 
Singh and thirteen or fourteen other persoi.s 
standing outside, and that I,achman Singh 
caught hold ot him by the hand and the/, 
turned round to his companions and said 
" hold this sala secvrely * 'two of the dacoits 
then caught hold of me and I^aclman 
Singh then left the place. ** After the 
dacoits ran away some of the villagers, 
includingLacliman S’ngh, came to the house 
of Ganga Sewak. Amongst these villagers, 
were Debi Dial (P. W. No ii), Durga Chaube 
(D. W. No. 2) and Badri Singh (D. W. No. 
3). Ganga Sewak says, “ It was before all 
these people that I mentioned the whole 
incident how lachman Sirgh called me, 
bow I came out, how Eacl man Singh 
caught me and then made me over to the 
s^fe cu stody of his companions. ** The story 
related by Ram Adhar is substantially 
the same as that given by his father, Ganga 
Sewak. Debi Dial says: "So long as I 
stayed there Ganga Sewak and Ram Adhar 
did not state that Eachman Singh caught 
hold of Ganga Sewak when the latter came 
out of his house and made him over to other 
dacoits who seized him. ” Ganga Sewak 
and Ram Adhar are, therefore, clearly con- 
tradicted on a very material point by Sheo 
Ratan, the Chaukidar, and Debi Dial Durga 
Chaub3 (D. W. No. 2), who was admitted- 
ly present on the occasion when Ganga 
Sewak related the story of the dacoit^. 
says: " I asked Ganga Sew^ak how the 
4 acpit 3 pnteied the house, lie replied 


that he opened the door of the house on the 
call of I/achman Singh. I then asked if he 
recognised I/achman Singh. He replied 
that be did not identify anybody because ten 
or twelve men caught hold of him as soon 
as he came oht of the door and closed his 
eyes. ** The evidence of Badri Singh (D. 
W. N:>. 3) gives the same version. It will 
thus be seen that the statements of Durga 
Chaube and Badri Singh fall in with the 
evidence of Sheo Ratan, ChauMdar, and 
Debi Dial (P. W. No. ii). I cannot dismiss 
the evidence of these two persons nor or 
the Chaukldar on the conjecture that they 
are supporting the case of I/achman Singh 
b^^ deliberately concocting a false version 
as to what happened when the villagers 
assembled at Ganga Sewak *s house soon 
after the dacoity. further, it should be 
remembered that Dachman Singh was at 
first arrested but was shortly afterwards re - 
leased under section 169 of the Code of Crimi- 
nal Procedure obviously on the ground 
that there was no sufficient evidence against 
him, as Raghubar Dial, the Police Officer, 
who first made investigation in the case, 
says. We have also from him that a 
hadmasht case was lodged against I/achman 
Singh after his release under section 169 
of the Code. That case was, howevei, 
dropped when he was subsequently arrested 
in connection with the dacoity under con- 
sideration. Ragluibar Dial in his statement 
in the Court of Session says: "In their 
statements before me Ganga Sewck and 
Ram Adhar said that the dacoits had 
closed their eyes and so they could not 
identify any body. ** The learned Judge 
says, that the Counsel for the accused 
dropped the point after that statement 
was made, but he pursued it and the re- 
sult was that Raghubar Dial, in answer 
t-.> questions put by the Court, said: " Irom 
the statement of Ganga Sewak made before 
me it was clear that he identified I/achman 
Sii;gh not only by the latter's voice but after 
the door of the house had been opened. ” 
I confess my inability to reconcile the two 
statements quoted above. They are clear- 
ly contradictor of each other and thus 
support the view that Ganga Sewak and 
Ram Adhar are not telling the truth in this 
behalf. 

Before I .take leave of tke case, there is 
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one matter to wliioli I wish to make a 
particular refereiace. hrequent use is made 
by the learned Judge of the general and the 
special diaries of the Police for the purpose 
either of supporting the evidence of a 
prosecution witness or rebutting the argu- 
ments of the Counsel for the defence. To 
begin with, the special diary of the ist De- 
cember 1922 is referred to for the purpose of 
showing that Manna CaJ accused, had made 
bis confession to Jiwan Singh, Sub-Inspector 
of Police, at Cawupore to whom the first 
clue was supjdied by Ganga Prasad. Again, 
reference is made to the same d^'ar^^ for the 
purpose of discovering the details of Manna 
Dal’s confession made to the police and 
recorded therein. Yet, again, reference was 
made to the special diaiy^ of Raghubai 
Dial with a view to find out as to whether 
Ganga Sewak aiid Ram Adhar had or had 
not mentioned to that officer that they had 
identified Dachman Singh. Dastly, Raghu- 
bar Dial’s special diary is again referred to 
to support the identification of Exhibit 7 
by its descri])tion given by Ganga Sevak 
and recorded in the diary. It appears 
from the judgment of the learjied Judge 
that some of tl e referei.ces were made 
with the consejit, or at the desire, of tl.e 
Counsel for the defence. This couvseiit 
or desire cannot, however, legalise the 
procedure adopted at the trial 3f this casr 
in the matter of using these diaiies as evi- 
dence in tl. case either for or against the 
accused. Such a procedure is clearly pro- 
hibited by section 162 of the Code of Crimi- 
nal Procedure. These diaries have so 
often been relied upon by the learned Judge 
on points of substance in the case that it 
would be difficult to say that if they had 
not been so relied upon the learned Judge 
would have come to the same conclnsioa 
as he did in respect of the guilt of these 
appellants. "In a criminal proceedirg Ihe 
question is not alone whether substatntial 
justice has been done according to law. 
All proceedings in poenam are, it need scarce- 
ly be observed, stncUssi.fm per 

Cockburn, C. J., in Martin v. Mackonochte 
( 2 )- 

I, therefore, allow the appeals, et aride 
the conviction and sentence as agai st 

(2) 


each or these three appellants and direct 
that the}^ be released forth v.ith. 

M. B. j. &• N. H. Appeal accepted. 


MADRAS HIGH COURT. 

Criminal appeals Kos. 516, 517 / nd 518 
OF 1923. 

August 16, 1923. 

Present: — Mr. Justice Krishnan. 

The public PROvSECUTOR-- 
iVPPELEANl' 
versus 

PACHAPPA mud alia and others— 

A CCUSEB— R ESDONPENTS . 

Madras Local Boards Act {XIV of 1920), 
5. 129 — Absence of drain or cesspool — Sewage 
water allowed to overflow on road— ~ 0 ffey.ee. 

There is no provision in the Madras Local 
Boards Act, XIV of 1920, which impeses ujon a 
local authority any ol ligation to coi struct a drain 
or cesspool in every street. 'J he al sence of a 
drain or cesspool is not an excuse or justification 
for the owner of the premises for letting sewage 
■water flow over the neighbouring road. Such 
an act is an offence i:nder section 129 of the Act. 
[p. 761, col. 2 ] 

Queeyi-l repress v. Sevvdappayyar, 15 M, 91; 
I Weir 747; 5 Ind. Lee. (n. s.) 412, Ey peror v. 
BJagan Lheity, 30 M. 221; 17 M. L. J. 37?; Cr. 
L. J. 235, followed. 

Appeals under section /|I 7 of the Code 
of Criminal Piotedine, 1898, against the 
acquittal of the afoxesa'd accused by the 
Second Class Magislrale, Arr.i, North 
Arcot, in C. C. Nos. 2, 3 and 4 of 1923 
respectiiely on his file. | 

Mr. V. Ramasteami lyenier, for the 
ACtUsi (1, 

Thi Pul lie Prosed toj , foi tie Crotvn. 

JUDGMENT. 

Criminal Appeal No. 516 of 1923. 

(C. C. No. 2 C F 1923). 

The accused has been prosecuted 
by the Union Board of Arpi under 
section 129 of the Madras Local Boards 
Act, XIV of 1920, for having allow- 
ed his sewage r^vater to run over the ad- 
joinbig Union road- The Magistrate has 
found that the fcvaievalei runs into the 
stret^t and tl at appaiei.tJv it gets intof a 
drain on the other side of the street, be- 
cause the JiaRistr^tc says that theie'is' a 
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drain on th? side of the street opposite to 
where the acenced's house stands. The 
Magistrate has acquitted the accused on 
the ground that he cannot he expected 
to construct a culvert or a channel tq let 
the sewage water from his house to flow 
into the opposite channel without spread- 
ing into the street. The Magistrate thinks 
that it is the duty of the Union to construct 
such a channel and as they have rxot done 
so, the accused must be acquitted. 

Now, my attention has not been drawn 
to any section in the Madras Tooa^ Beards 
Act which imposes upon the Union any 
obligation to construct a drain or cesspool 
in every street, though ordinarily one would 
expect that such a work would be done 
by the Union for the benefit of the inhab- 
itants of the Union. The absence of a draha 
does not seerai to me to be any excuse or 
justification under the Act for Icttiig one's 
sewage water flow over the neighbouring 
road. Section 129 w'hich runs thus, " No 
owner or occupiei of aj.y premijes fhall 
allow’ the water from any sink, diain, latrT.e 
or stable, or any other filth to flow^ cut of such 
premises to any portion of a public road 
except a drahi oi a cesspool " is not govern- 
ed by aty condihon that he can do this 
if there is no draii or a cesspool in. the sireet. 
AppaTently,the idea is tlat if there is no 
drain into which the sewage water of the 
house can be led into without overflowiig 
into the neighhovriig road, seme arraige- 
ment must be made by the house cwi.er 
to have seme place in his own premises 
to collect and retain the sewage water and 
either with the help of the Tali k Bedard 
or the Union Board under section 127 of 
the Act or by seme other means, see tl:at 
it is disposed of so that it docs not cause 
nuisance to the neighbours. 

A similar qiiestion had to be considered 
with reference to section 222 of the Distinct 
Municipalities Act^ IV if 1884 ’u fveo oases, 
the first reported in Queen-Empress v. 
Sevudappayyar (i) and the second in Emperor 
V. Nagan Chetiy (2). In both 1 hese cafcs 
it was held that the absence of a dra^'n 01 
cesspool did not justify the owner of the 

(1) 15 M. 91; I Weir 747J 5 Ind. Dec. (n. s.) 
412. 

(2) 30 M. 221; 17 M. lii J; 372* 6 Cr. ly. J, 


premises to let his sewage water overflow 
on the road. The obligation is jdaced 
upon h’'m by that section just in the same 
manr.er as it is placed by section 129 of 
the Madras l/ocal Boards Act, XIV of 
1920, to see that the neighbouring roads 
are not spoiled by his sewage water, and 
it was held that if the house-owner broke 
that obligation he was liable to be convicted 
and punished thovgh the absence of a drain 
or a proper place into w’hich the drainage 
or the sewage water m ht be allowed to 
flow could be taken into consideration 
in assessing the penalty. The position 
is just the fame under fection 129 of the 
Madras Act, XIV of 1920, with which 
I am now dealing. 

I must, therefore, hold that the Magis- 
trate V as wrong in acquitting the accused 
on tlie grori d he took and that the accu? eel 
is really guilty of an offence under section 
i2q. In the circumstances of the case, 
I think a ’ ominal fine is su fiScieiit. I would' 
therefore, convict h’m of an offence under 
seckou 129 and impose upon him a fine 
of one rupee. 

CniwiNAn Appr al No. 517 of 1923. 

In this cr-minal r.ppeal the circum- 
staj,ces are exactly the fame as ijj the pre- 
vious appeal, and, for the same reasons, 
I convict the accused of an offence under 
section 129 and sentence him to pay a 
fine of rvpee one. 

aupfai No. 518 of 1923. 

In thiscase the fii d/i.g of the Magistrate 
is Hat the backdoor of the house opens 
upon a stiect wdfich is three feet lower 
in level than the adjoining street and as 
there is no way of carding the water which 
flows into the street, it must be necessarily 
soakjjg there and the accused is not res- 
ponsible. But that consideration is quite 
irrelevant in this matter, for the obligation 
that is vested upon the accused is, that lie 
should not let his drainage or sewAge w^atei 
run into the street at all and if he does 
run it there, he is guilty of an offence under 
section 129. It is not necessary to consider, 
therefore, what happens to the water after 
it flows into the street. He is also convict- 
ed under section 129 ard sentenced to pay 
a fine of one ruppee. 

V. N. V, AoquiUal camdllf'd. 
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HARPHTJl. V. HHFfiROR. 

LAHORE HIGH COURT. 

First appeai, from Order No. 319 of 1922. 

June 15, 1922. 

Present: — Sir Sliadi Lai, Kt., Ciiief Justice, 
and Mr. Justice Campbell. 

HARPHUIv — Convict— APPEEEANT 
versus 

KIVjPKROR — Respondent. 

Criminal Procedure Code {Act V 0/1898), ss. 164 
(2), 364 — Confession not recorded in accordance 
with law — Conflict with prosecution evidence — 
Confession, value of 

A confession which is not recorded in accord- 
ance with the procedure laid down by section 
164 (2), read with section 364, of the Criminal 
Procedure Code, and the details of which 
conflict with the evidence for the prosecution, 
and which is retracted on the first possible occa- 
sion, is of no value as evidence as against the 
person making it. [p. 763, col. 2.] 

First appeal from an order of the Ses- 
sions Judge, Karnal, dated the 22nd March 
1922. 

Mr. Nanwa Mai, for the Appellant. 

Mr. Jat Laf, R. B., Government Advo- 
cate, for the Respondent. 

JUDGMENT.- -This appeal is by Ilarphnl, 
a Jat, aged 25, of Dhakla,Tahsil Jhajjar, 
Distiict Robtak, who has been convicted 
under section 302, Indian Penal Code, 
of causing the death, on or about the 8th 
^ptember i92i,of Kallu, aged 23, a butcher, 
of Rewari. The appellant has been sen- 
tenced to death and, together with his 
appeal, the sentence is before ns for con- 
firmation. 

The facts found by the learned Ses- 
sions Judge are as follows On the 8th 
of September a cattle fair was in progress 
at Batolak in Jind State, and Chuna, father 
of the deceased, a cattle-dealer, had come 
to attend it with his two sons, Kalli\ de- 
ceased, and Mallu, On the morning of 
the 8th Kallu enteied into negotiations 
with the appellant for the sale oi a bullock 
and was seen by a lad named Snleman. 
also a butcher of Rewari, about 9 a. m. 
outside the fair ground witl t] e appePant. 
The appellant said tlat tl ey were going 
to try the animal in a plough and Suleman 
understood that the animal had been sold 
for Rs. 105 and that the deceased had beer 
paid Re. i as ear nest -money, Later in 
the day, Bakhta war of Kanithi and Dand 
Ram of Sentham, both villagers in the Jind 
State, law the appellant with the bullock 
and a young man, who appeared to be a 


Mussulman, about two kos from the fair 
ground. They were speaking of trying 
the animal in a plough, but Band Ram 
did not allow them to- use his plough, and 
they went away in the direction of the 
place where the deceased's body was after- 
wards found. In the afternoon, about 3-30, 
Chuna and MnJlu saw the appellant in 
the fair with the Ini Hock trying to sell it. 
They went up and asked him where thc 
deceased was, and he said he did not 
know. Chuna and Mallu forthwith accused 
In'm of making away with Kallu. The 
bullock was seized and a rep<vt was made 
to the State Officer iri charge of the fair 
and as a result, a vSub-Inspector of State 
Police arrived fiom Badri about sunrise 
on the ()th. The Sub-Inspector ordered 
search to be made for Kallu and towards 
the evening the appellant offered to point 
out the deceased's dead body. A party 
proceeded to a piece of waste ground co- 
vered with bushes about mffes from 
the fair ground, and there the appellant 
showed the Sub-Inspector the deceased's 
body lying beneath a tree. The place 
was within the limits of a village named 
Barohar in the Rohtak Bistrict, and a 
letter was sent, therefore, to Sal ha was thana 
stating shortly that Kallu had been missed 
and that after search and inquiry 
Harphiil had pointed out his dead body. 
The letter was received at Salhaw'as early 
in the morning of the loth of September. 
The Sub-Inspector of Salhawas, Sadiq- 
11 d-din, arrived at the spot about mid-day. 
On tlie same day a confession by Har- 
pliul, appellant, was recorded by a Tahsil- 
dar Magistrate of the Second Class in Jind 
State, in wh’ch the appellant stated that 
he and two other persons, Jot Ram and 
Har Lai, had killed the deceased with 
lathis. Sub-Invspec tor Sadiq-u d-din examin- 
ed the body and prepared the usual state- 
ments. It was already decomposed. The 
chest was blood-stained. A dhoti and a 
chadar had blood on them. There were 
scratches on the hands and feet and rents 
in the neck and stomach. A note was 
made in the naqsha mazruhi that death 
appeared to be due to lathi blows, but 
there was no note of marks of such blows. 

The post mortem examination of the 
dead body was held by the Civil Surgeon 
of Rohtak on tiie xith, Decontpodtipn 
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was so far advanced that the Civil Surgeon 
coni d certify to no cause of death. There 
was arentabout3 induslong ontheleft side 
of the neck and there was a large rent 
intheabdontinal wall measuring 12 inches 
6v 6 inches and exposing the intestines. Ko 
bones were broken and no marks of injmy 
were visible to accornt Ar death. 

The appellant was 5ent rp for trial with 
Jot Ram and Har Tah bnt the latter two 
w'ere discharged by tie Cemmitti 3 g Magis- 
trate. The appellant was committed and 
has been cojivicted by the lesri^ed Sessiens 
Judge on the strei;gth of the evidence 
that he had left the fair gronnd, had been 
seen with the dcctafed by T)and Ram 
and Bakhtaw’ar the jame afterncon> had 
on the night of the follow^ing day pointed 
out the dead body of the deceased, had 
made a confession before a Magistiale, 
and bad been unable to give any explana- 
tion of why the witnesses should give evi- 
dence against him. The a sresj or s were 
unanimous that the appellant w as guilty. 

We have heard Mr. Kanwa Mai for the 
appellant and Mr. Jai Bal, Government 
Advocate, in suppoit of the conviction. 

We see no reason to doubt that the 
body found was that of Kallu, althoigh 
Mr. iSianwa Mai has suggeited that it 
was not properly recognisable. We also 
believe the evidence that the deceased 
and the appellant went away together 
with the bullock to arrange its sale and 
that the appellaiit retvrned alone with 
the bullock to the fair ground in the after- 
noon. The appellant has retracted his 
confession and has demed all this, but 
we are satisfied that the evidence regard’Tg 
it is true. Daud Ram and Bakhtwar haee 
given evidence, but their statements do not 
prove that the person whom they faw w'itli 
the appellant was really the deceaKd. 

We can, however, fix^d nothing eUe re- 
liable to connect the appellant with the 
death of Ral u. In the first place, as 
regards the confess^ion , it was a;ot recorded 
in accordance with the procedire Ja’d 
down by section 164 {2), Criminal Proce- 
dure Code, read with section 364. This 
in itself might be of minor importai.ce, 
since the Magistrate was called and ex- 
amined in the Committing Court and his 
evidence transferred te the Sessions 


record under section 33 of the Indian 
Evidence Act. But Chuna, the father 
of the deceased, has stated that the appel- 
lant was beaten on the 4th, before he told 
the Jind Police what had happened, and 
the l^gistrate has stated that the appcllaiit 
was returned to the Police after making 
his confession. Purthcr, there are details 
in the confession which conflict with the 
evidence for the prosecution! for in.stance, 
statements regardiiig the payment (/f 
money to the deceased for the hillock 
and the ^‘mplication of Jot Ram and Bar 
Eal, The learned Government Advocate 
has asked us to regard certain portions 
of the confession as false. Pinally, the 
confession has been retracted on the first 
possible occavsion. In our opinion it w-as 
not genuine and it is of no value as evi- 
dence against the appellant. 

This beiig so, we are left with no 
evidence at all that the deceased met 
his death by means other than natural. 
The Badri Sub-Inspector stated in Court 
that he observed marks of injury on the 
head of the corpse which appealed to 
have been caused by lath blows, but 13 0 
writing made at th£:t .me is produced 
to suppoit th.. statement and the 
fnor*ei makes it clear that the skull was 
not fractured. The blocd on the chest 
and the clothes of the deceased might 
have been due to anything. There is 
no proof that it came from a wound in- 
flicted with a weapon. Thus, even if the 
evidence be accepted that the appellant 
pointed out the dead body to the Police 
it would hardly srfi'ice to conv’ct him 
of hCtving caused tbe death. 

We are not, however, satisfied with 
the evidence about the pointing out. There 
is much confusion between the statements 
of the various witnesses. Sub-Inspectoi 
Muland Bal of Badri said that the body 
was found at 9 o clock at night on the 
9th September and was identified by Chuna 
and one BakhthalJah by tbelig ht of lantei i s 
in tbe presei:ce of Rathu and Chandgi, 
Lamhardars of Santliarr. Bakhshallah 
has not been produced at all. Chuna 
has stated that the body was recovered on 
the third day from the 8th, (i. e., the loth) 
and was poijited out by the appellant in 
1 )is presence. The description given by 
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the two Lamhardars does not indicate 
that the discovery was made by lamp- 
Jight. Both say that Chnna was pieseiit, 
IVX9lar, a tlrrd Lamhardar, who states that 
he come 111^ after the body was found and 
helped to guaid it aftei wards, stated that 
there was a Kasai with the party, thereby 
meaning, we take it, Chuia or, oi’c of 
Ids party. The learned Se^siiois Judge, 
however, came to the conclusion tliat Chr.na 
was not present, that the body^ was identi- 
fied by Bakhshullah, and that Chuna w^as 
brought to see it the next day. 

There is also the evidence that orders 
were given to search the whole neighbour- 
hood o ' the 9th and, presumabl^g asearch 
was made during that day. We are not 
convinced that the evidence about the 
place being discovered on inftrmatioxi 
given "the appellant is above vSuspicion, 
and we incline to the belief that the body 
was originally discovered by someone 
else. 

We accept it as proved that the body 
was discovered on the 9th some three miles 
from the fair ground, but this fact and 
the facts that the appellant was the last 
person seen with the deceased on the 8th 
and that he was, later on that day, in pos.> 
ession of ^ which the deceased 

had offered to him for sale do not justify 
a presumption that the death of the de- 
ceased was caused by the appellant, in the 
absence of any evidence of the cause of 
death. Still less could it be presumed 
that the death was caused by the appellant 
with such intention or know edge as to 
render him guilty of an offence under sec- 
tion 302, Indian Penal Code. 0 
We accept the appea , set aside"^ the 
conviction and sentence and acquit the 
appcl ant w^ho will be released 

w. c. A. Appeal accepted, 

NAGPXJE JUDICIAL COMMISSIOKEE'S 
COURT. 

tRiMiNAn Revision No. 334 of 1922. 

July 18, 1923. 

. Kotwal, A. J. C. 

The local government— Applicant 

versus ^ 

NANMANT RAO AND another— g' " 
No n- Applicants . 

Cfintinal Procedure Code {Act V of 1898)1 


s. ito — ”By habit** and ''habitually”, meaning of — 
Penal Code {Act XLV of i860), s. 383 — Extor- 
ti/on — Picketing shops and realising fines — Offence. 

The word "by habit", as used in section no 
(d), Criminal Procedur® Code, means persistence in 
doing an aCt, a fact which is capable of proof 
by adducing evidence of the commission of a 
number of similar acts. The word does not 
merely signify an inclination by nature to do 
such acts. The word "habitually" in the same 
section means repeatedly or persistently, [p. 766. 
col. 2 ] 

The realisation of fines by means of picketing 
for the purpose of preventing the sale of foreign 
cloth, is extortion within the meaning of sec- 
tion 383 of the Penal Code. 

Criminal revision against an order of the 
Migistnile, First Class, Jubbiilpore, in Cii- 
minal Case No. 16 of 1922, dated the 
nth September 1922. 

Mr. G. P. Dick, vStanding Counsel, for 
the Appellant. 

Mr. il/. Gupta, for the Non-Applicants. 

ORDER.— This is an application on 
behalf of the Crown to set asio.e tl e order 
of the Magistrate refusing to bind over 
the non-applicants, Hunmantr o and 
BJiaiyalal, und.er Section no, Criminal 
Procedure Code. The non-applicants had 
bten called upon to show cause why they 
should not be bound over for a period 
of one y^car to be of good behaviour, by^ 
an eder dated tlie 28th Jure 1922. Tl e 
order discharging tl em was made on ti e 
nth September 1922. The order I0 bind 
them over, if made, would have ex- 
pired on the loth September 1923. Some 
explanation of the delay in the disposal 
of this application is, therefore, necessary. 
TJo application was filed, on the nth De- 
cember 1922, that is, three months 
after the Magistrate’s order of discharge. 
The record was then sent for and on ihe 
2ist December it was fixed for hearing 
the applicant. On the 17th January the 
vStanding Counsel was heard, and, irf view 
of certain matters pointed out by me, fur- 
ther orders were postponed, from time 
to time at the request of the Standing 
Counsel, till the 21st February 1923 when 
he said that he had no further submission 
to make. Notices was then issued to the 
non-applicants and the 11th April 1923 
was fixed fot hearing the case. The ap^ 
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plication lor revision ti^'ged that the non- 
applicants should have been convcitel 
under section no ^e), Criminal Procedure 
Code. At the hearing the Standing Counsel 
s a ted that section no was a mistake 
for section no (i) and that he wished to 
press the case under the latter sub-section. 
Counsel for tiie non-applicants not being 
prepared to meet the case under section 
no (d) the case was adjourne I to the 25th 
April 1923. Oil that date the case was 
ag \in adjourned a I the reques of the Stand- 
ing Counsel and the 20tii June 1923 was 
fixeJ by the consent of the parties as the 
non -applicants* Coinsel was going out of 
Nagpur for the vacation. Tuo case was 
then heard on tie aotli, 21st and 25th 
June wiien the arguments were com- 
pleted. 

Tiie procee lings were started on a re- 
port of the Circle Inspector that tho non- 
applicants, H'lnmantrao an I Biiaiyakl, 
wao were leiders of the Non-Co-operation 
Committee in Katui Murwa.ra, Jiad pro- 
hibited the cloth -merchants at Katni 
from buyin:? foreign cloth and threatened 
to fine anl boycott them socially if 
Urey did so and to picket them if the fines 
were not paid ; that tliey actually fined 
so ue merchants; that they threotened 
those who refuse^l to pay ihe fines with 
picketing anti boycott and actiudly picketed 
them and issued instructions to other mer- 
chants to boycott them in their business 
when the tgreat'^ had no pfiect, ana by 
these means compelled them to i)ay tlie 
fines. It was flso stated that the non- 
applic'ints couipelle I, by meins of picketin;, 
those merchants who refused to sign an 
agreement not to buy foreign doth to sign 
it. Tnus, it was said, the non-applicants 
habitually coimnitted extortion. Ti.ere 
were other charges in respect of matters 
fa.lling under se:tion no ie) with which 
we are now not concerned • The Magistrate 
hell a preliminary enquiry at whicii fo u- 
wdtneSses on fhe point of extortion were 
examined. Tnese have been examined 
again in the case as B. Ws. No-, r, 2, 3 ..nd 
14. Ic is cle^tth^t i‘‘ the cise, oS sWvUn 
by’ the Circle Inspector, was proved there 
Were cle?r instances extortion established 
ag.dnst both the non-applic .nts. 

Tne order under section 112, Criminal 
Procedure Code, only charges the non- 


applicants in general terms with habi- 
tually c ommi t ting ext orti on . It sh oul (1 h a ve 
given some oetails, but I (io not think 
that tlie non-applicants have been pre- 
judiced as they may^bfe taken I0 have 
understood from the record of the pre- 
liminary enquiry what they were chorged 
wiUi and expected to nieet. 

In oraer to prove that the non -applicants 
liave been habitually committing extortion 
the prosecution have extamined a number 
of witnesses. The Trying Mfigistra^e has 
dealt with ^he evidence in a general and 
sumjiiary way in paragraph 4 of his oraer. 
All that he has said in this connection 
is,— 

“ In accordance with the definition of 
extortion in section 383 of the Penal Code 
tl ere is a niple evidence on the side of the 
prosecution to show that the accused caused 
pressure t o be a r on sever? 1 cloth mercha iV s 
in the t^wn to sign .greements not to im- 
port foreign doth ana also to pay such 
fines as were rightly or wrongly imposed 
on them by the organisation which the 
accused represented.'* 

The Miigistrate has not attempted to 
analyse, criticise or weigh the evii ence. 
It h‘-s been couten'''ed by the non-ap- 
ffiicants that some of tlie evidence is un- 
reliible, nnu the rest, even if believed, 
does not prove extortion. The eviuence 
has, therefore, been gone into in this Court 
by Counsel on both sides at ir eat length. 
Tiie learned Counsel for the Crown relied 
on P. Ws. Nos. I to 4, 7 to ii anti 14. 

It ippears from the evidence tl at, abort 
the beginning of October 1921, most of the 
clutli merchants of Katui Murwara ei-ttred 
iuto an agreement not to sell foreign cloth 
till the 13th Januiry 1922. These mer- 
cliants have been referred to by witnesses 
is the Bizaz Committee. In meetings 
held subsequently the peiiovl drring wlich 
foreign cloth was not to be imported and 
sold was extended . The last of such meet- 
ings was on the 28th March 1922. The 
evit.en'e shows that a few merchants P- 
Ws. Nus. I, 2, 3 ana 14, who refused to 
sign the new agreement, Were threatened 
with picketing or were actually picket^ .* 
and maae to sim the agreement. Some 
•who had sold iCfreign' doth vrdre asked 
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to ppy the amount of profils realised by 
them from the sales plus d smdllfsum of 
Re. I or Rs. 5 by way of pemdty. On 
their refusal to pay the amount they were 
picketed till they paid up or consented to 
pay (P. Ws. Nos. 2, 7 and 14). The picketing 
cousistea in locating in front o- the shops 
of the aefiulting parties volunteers who 
by supplier ti on iri(tucca the customers to 
turn away froni the shops. The evidence 
shows that the picketing was directed 
by the Baz iz Committee and" was supervised 
by Hanmantnio. Hanmantrao ana Bhaiya- 
lal dre not themselves deilers in cloth. 
Being educate! men they were taken ?s 
members of tJie Bazaz Committee and 
helped in recording its proceedings. It is 
probrble that Hanmantrro was instru- 
mental in bringing the Committee in exist- 
ence. The evidence foils, in niy opinion, 
to prove that Bhaiyalal acted otlierwise 
than as the scribe of the Committee or ; that 
hehaaony substantial part in the Commit- 
tee's proceedings or in the airection and 
supervision of the picketing. On the 
evidence, I do not think that a sufficient 
erse i'or taking security is niaoe out against 
Bhaiyalal. The order of the Magistrate 
with regard to him must be confirm- 
ed. 

As regards the case against Hanmantrao 
the following contentions have to be con- 
sidered:— 

It is said th^t the picketing was the 
work of the Committee of whicl] tije persons 
pickted were t lemselves members anu, 
therefore, no extortion can be said to have 
been committed a'-:ainst them. Wiiat was 
done in their case, it is contended, was 
what they had agreed should be done 
under certain circumstances. This argu- 
ment can have no application to the eases 
where persons were compelle I to sign 
the iresh agreement by means of picketing. 

As to the realisations of fines it is clear 
that the original agreement did not pro- 
vide that the fines were to be realisea by 
means of picketing and I do not think a 
mode of exaction of the fines subsequently 
deaideu upon by the Committee can be 
said to have been consented to by the 
memebers who had not actually agreed 
to ii. In any case, where the signature 
by way of assent to the subsequent agree- 
ment to extend the time was 
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about by picketing, no assent to the 
picketing for the realisation of the fines 
can be inferred. I am, tlierefore, of 
opinion that the action of Hanmantrao 
in getting the agreement signed and in 
realising lines by means of picketing was 
extortion within the meaning of section 
383, Indian Penal Code. 

It is next contended that, assuming that 
a few instances of extortion are proved, 
the non-.ipplicants cannot be said to be 
habitually committing extortion. It is Sf id 
that the words “by habit" and “habitually" 
means inclined by nature, and that section 
1 10 id), Criminal Procedure Code, refers 
to persons whose inclination by nature 
is such that t]iey must commit a parti- 
cular offence and are, therefore, likely 
to be dangerous to societ> . It is sadd 
tlu't persons like Ihe non-appH cants who 
commit certain acts in the carryii:g out 
of a particular political object cannot 
be said to be habitually inclined to com- 
mit those acts an!, therefore, cannot be 
classed as persons dangerous to society. 
I do not think that the nirrow inlerpre- 
tition contended for by the non-applicant's 
Counsel si ould be put upon the words 
"by liabit " or “habilurlly It woula be 
difficult lo prove "habit" in the sen^e 
of inclination by nature. Tiie Legislature 
must be taken to have used the word 
“habit" as meaning persistence in doing 
an act, a fac** which is capable of proof 
by adducing evidence of the commission 
of a number of similar acts. " Habitually " 
must in my opinion be taken to mean 
repeated!}' or persistently. 

Reference is made to Hdri Telang v. 
Queen-Empress fi) and it is contended 
That section 110 is not applicable as iw can- 
not be saiu that the non-applicants are 
in the habit of committing extortion as 
individual members of the community for 
it was only during their employment 
by the Baziz Committee that they com- 
mit! ea the ac Sana not from any personal 
interest. It is also said that at the time 
that the non-applicants were called upon 
to give Security picketing had ceased 
am i- cmno! be sxia that che habit was 
then con in dnj an 1 there was a likelihooa 
of The picketing being repeated. I am 
(i) 27 C. 781; 4 C. W, N. 531; 14 Ind, Dec, 
(K, Sd 511. 
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not pressed by these arguments. It is 
not proved that the movement against 
the sale of foreign cloth is dead and the 
Bazaz Committee had ceased to exist or 
that Hanmantrao has severed Ixis connec- 
tion with it. Picketing for the purpose 
ol preventing the sale of foreign doth 
is not a thing which the non-applicant 
is interested in doing only so long as 
he is employed by the Bazaz Committee. 
He may be likely to resort to it just as 
much out of personal inclination as 
by the direction of the Committee. The 
case Harl Telang v. Queen-Empress (i) 
is distinguishable. 

The prosecution witnesses generelly 
admits that both the non-applicants are 
respectable persons ana held in esteem 
by the community for their unselfish 
services to the public. It is arguea that 
this sJiows that the non -applicants will 
not personally repeat the acts complained 
of. The non-applicant may be of unim- 
peachable respectability and moral character 
but there is no guarantee tliat he will not 
repeat acts which, though prohibited by 
the law, he persona Ily believes are neces- 
sary in the interests of his country, vide 
1 is written statement. 

Picketing, in the circumstances referred 
to above, amounts to extortion. The num- 
ber of instances of extortion proved in 
tn is case is, in my opinion, sufficient to prove 
habit, that is, persistent use of picketing 
waenever occasion for its use in the non- 
applicant's opinion has arisen. 

I, tiie^ef ore, set asiue the order of tJ'e 
Magistrate cischarging Hanmantrao and 
direct the Migistrute to bim- him over 
for the remaining period of the ye^'r com- 
mencing from lith September 1922, .he 
date when rhe Migistrate should have 
passed the order under section 118. 

It has been urged that the District Mci- 
gistrate refuse:! to move this Court against 
the Magistrate's order of aischarge 
and that this shows that it is not necessary 
to bind over the non-applicant. The Dis- 
trict Magistrate has not agreed with the 
reasons of the Magistrate but, so far as 
I can g ither, he has given uo specific reasons 
for not proceeding further in the matter. 
I am, tnerefore, unable to attach that weight 
to nis refusal waici it would h.ve been 
entitled, to if accompanied by reasons. 


It will be open to the non-appiicant to 
move the District Magistrate under stc 
tion 125, Criminal Procedure Coae. I 
confirm the oraer of the Magistrate dis- 
charging Bhaiyi^ial. 

(r.R.D. & W. c. A. Revision partly accepted. 


KAdPUR JUDICIAL COMMISSIONER’S 
COURT. 

Criminal Appeab No. 124 of 1923, 
August 4, 19 3. 

Present:— "Mx, Baker, 0 %. J. C., rnd 
Mr. Halifax, A. J. C. 

DHANIii KUNBI— ACCaSED—APPEddANT 
versus 

g KMPBROR—Rfsponlent. 

Penal Code {Act XLV of i860), s. 302 — 
Murder by father of newly born illegitimate child 
— Mitigating circumstances — Sentence. 

In the murder of her newly born illegitimate 
child by a woman there are mitigating circum- 
stances sufficient to reduce the appropriate 
penalty of death very much below a sentence 
of transportation for life. 

Most of these circumstances apply, though cer- 
tainly in a less degree, to the case of the father 
of such a child, more especially where the mother 
is his own sister. 

Appeal against the finding ai d sen- 
tence oi the Sessions Judge, Bliandiia, 
dated the 28th Jure 1923, in Sessions 
Irial Nc. 9 of 1923* 

Mr. R, N, Padhye, for the Appellant. 

Mr. G. P. Dick, for the Crown. 

JUDGMENT.— If the evidence given in 
this case is to be believed, it proves the 
following facts. Klachii Knnbin, a widew, 
aged about 23, gave birth to a live female 
child begotten on her by her bi other, 
the appellant Dharpa, whose age is lecord- 
ed as about 30. He was present at the 
birth of the child and immediately took 
hold of it and killed it by doubling it 
up and twisting it in his hands. We 
are not oxdy unable to find any reason 
for doubting the truth of the consider- 
able bod> of evidence given in proof 
of these facts, but we find it impossible 
to disbelieve it. TI e conviction for mu r- 
fXa must, therefore, be maintained. The 
m irder was certainly deliberate, and the 
intention to kill the child as soon as it 
was born was probably formed some time 
before its birth, on the failure of the at- 
tempts to p ocu e an abortion which have 
been proved. 
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In re (^arApati kotayya. 

For this offence Dhania lias been sen- 
tenced to death. It has invariably been 
held in all the Courts in India that in 
the rnnr^ei ox her nevvl> burn illegitiuialc 
child by a woroaii tlieie are mitigating 
chon instances sufficient to reduce the aj)- 
propriate penalty very much below a 
sentence oi. transportatio n, for life. Wit]»- 
out discuvssing the principles underlying 
and justifying that proposition, we think 
it can safely be said that most of them 
apply, though certainly in a Icvss degree, 
to ti e case of the father of such a child, 
more especiall}" where tl e mother is his 
own sister. For these reasons w^e main- 
tainthe conviction but alter the sentence 
by reducing it to one of transportation 
for life. 

G. K. D. Sentence reduced. 


MADRAS HIGH COURT. 

Criminai^ Rk/ision Case No. 755 of 

li) 2 Z. 

Crimin-ai, Revision Petition No. 634 oe 
1922. 

Myrcu 2, 1923. 

^Present: —Mr . j ustice Rrishmm. 

In re GARAPaTI KOTAYYA and xINOThek 
'-Accused— Petitioners. 

Penal Code {Act XL V of i86oj, 6. 353 — Execu- 
tion of warrant after expiry of time fixed by Nazir — 
Obstruction to Amiri — Jffence. 

An Amin who executes a warrant before the 
expiry of the time fixed by ttie Miinsif for its 
return but after the time given by the Nazir, 
acts in the proper discharge of Iris duty within 
the meaning of section 353 of the Penal Code, 
since he derives liis autnority to execute the 
warrant in virtue of his office from the Court 
and the fact that the Nazir directs an earlier 
return^ as a matter of office routine, does not affect 
the Amin’s authority. 

Sitbed Ah v. Emperor, ig liid. Cas. 700; 
40 0,849; 14 Cr. h. J. '-^74; 17 C. W. N. 941, followed. 

^ Petition, under sections 435 aiiu ^139 
ol tiie Code oi Criminal Pro'Caure, 1898, 
praying tnc Pligli Court to revise an oA^er 
of tlie Court of tlie Sub- Divisional Magis- 
trate, Rllore, in Criminal Appeal No. 
33 ot 192., preferred against an oruer 
of the Court of tue Sub- Magistrate, Chintale.- 
padi, in C, C, No. 126 of 1921. 

[Messrs. P. N urayanamurthy and K. 
KammnUf for the Petitioners/ 

Mr. V, L, Etkiraj, tor the Public Pro- 
secutor, for the Crown. 

ORDRB. — The first point taken is that 
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the warrant had become time-expired 
when it was sought to be executeci by the 
Amin, onu, therefore, he could not be 
treated as Jiaving acted in tlie proper ois- 
charge of his tluly. The time fixed by tbe 
Munsif for the return of the warrant had, 
however, not expired; only the time given 
b> _ the Nazir had expired. Tlie Amin 
a erives his authority to execute the warrant 
ill virtue ol his office from the Court, tliat 
is, the Munsif. Tlie Nazir could not and di d 
not take away that power. He only di- 
rected, an earlier return as a matter of 
office routine an I that did not affect the 
Amin’s autiiorily. Tiie same view is taken 
in Sabed Alt v. Emperor fi). Following 
that ruling I must overrule tlie first objec- 
tion. 

It is next argued that there is no evidence 
of any assault under section 353, Indian 
Penal Co le, against the hrst accused . The 
prosecution witnesses prove tliat tl c 
first accused leit the place where 

the disturbance was anu came back 
with a stick in his liana, and, 

as they apprelieiideu tliat he would 
attack them, they aisannej him I think 
the evidence is enough to justify tl e in- 
ference of both the lower Courts that first 
acci'sed on comin; back to the scene armed 
with a stick, was making preparations 
to use criminal force to t];e Amin and the, 
constables. TidU tlicy ajiprehenufd s..ch 
a result is clear from the evidence and 
from their action in disarming him. Tbe 
reconlgrounl also fails. As against secona 
rcciisej. there is clear eviuence t at 1 e 
pusJied tlie Amin and tlius committed 
assault. 

Tue convictions under section 353, 
Inidan Penal Code, are correct am are 
confiimed. 

As reg .rds the sentences, I am inclined 
to think that, in the circumstances of this 
case, considering that no serious violence 
was Used, it is not necessary to give the 
accused rigorous imprisonment. I set 
aside the sentences of two months' rigorous 
imprisonment passed on the accused and 
substitute a fine of Rs. 50 against each 
of ti e accused in default one nionti 's 
rigorous imprisonment. 

V. N. V. Sentence modified, 

(i) 19 InJ. Cas. 7o6j 40 C. 849; 14 Cr. I,. J. 

274; ^7 W. N. 941. ^ 
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KAMRUBDlHt;. INBIAHI. 

NAaPUR JUDICIAL COMMISSIONER'S 
COURT. 

CiviB Revision Imo. 303 of 1922. 
June 16, 1923. 

Present: — Mr. Baker, J. C. 
KAMRUDBIN — ^Peaintiff — afpe cant 
versus 

Musammat INBRaNI — Befendano^ — 
Respondeni^. 

Civil Procedure Code [Act V of 1908), s. 115— 
— Suit cognizable by Small Cause Court — Trial 
by I Court under its ordinary powers — No 
objection to jurisdiction, either in Trial or Appellate 
Court — Rvision — High Court, whether will interfere. 

Where a suit cognizable by a Court of Small 
Causes is tried by a Munsif under his ordinary juris- 
diction without objection to his jurisdiction, 
and the parties have had a full trial and an 
appeal to the District Judge without objection 
on the point of jurisdiction, the High Court 
will not interfere in revision, [p 770, col. i.] 
Ram Lai v, Kabul Singh, 25 A. 135; A. W. Na 
(1902) 219, followed. 

Suresh Chunder Maitra v, Kristo Rangini Dasi, 
21 C. 249; 10 Ind. Dec. ( n . s .) 798, discussed and 
followed. 

Ramasamy Chettiar Orr, 26 M. 176; 12 M. 

E. J. 264, KoUipara Seetapaiy v. Kankipaty 
Subbayya, i Ind. Cas. 543; 33 M. 323; 20 M. E. 

J. 718; 6 M. E. T 1 21 and Shanharbhai 
V. Somabhai, 25 B. 417; 3 Bom. E. R. 129, 
distinguished. 

Revision of the judgment and decree of 
the Bistrict Judge, Saugor, dated the 31st 
August 1922, in Civil Appeal Tsio. 49 of 1922. 
Mr. Fida Hussain, for the Applicant. 

Dr. H, S. Gour, toi the ^ion> Applicant. 

ORDER. — The facts of this case are 
exactly those discussed in MulJa\s Civil 
Procedure Code, 6th Edition, at page 771, 
under O. XL VI, r. 7, Civil Procedure Code. 

A suit cognizable by a Court of Small 
Causes has been tried by a Munsif under 
his ordinaiy jurisdiction vyithout objection 
to his jurisdiction and a decree passed for 
plaintiff. The defendant appealed to the 
Bistrict Judge without any reference tothe 
question of jurisdiction. The Bistrict Judge 
reversed the decree of the Munsif and the 
p aintiff applies to this Court under section 
I15, Civil Procedure Code, for revision of 
the order of the Bistrict Judge. 

There are severa conflicting decisions of 
the High Courts on the subject. The Allah- 
abad High Court, in Ram Lai v. Kabul Stngh 
(l), refused to interfere as the question 

(i) an A. 1351 A. W. N. (190*) 21Q* 

49 
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of jurisdiction was not raised before the 
Small Cau.se Court. That case was the 
converse of the present case, as the case 
was tried as a Small Cause Court suit, 
when it was not so. The High Court held 
that parties should not be assisted to set 
aside decrees on points wh^ch they did not 
raise before the Court which tried the mattets 
in issue, and of which they gave no notice 
to the opi)Osite party. 

The Calcutta High Court took the .^ame 
vJew in Suresh Chunder Maitra v. Kristd 
Rangini Dust (2) which was a case very 
S'milar to the present. The High Court 
held that both parties having submitted 
to tl e jurisdiction of the ordinary Courts 
it was not competent to either of then! 
in second appeal to plead the want of juris- 
diction So as to render the proceeding^ 
taken in the suit void. 

A contrary view was, however, taken 
by the Madras High Ci)urt in Ramasamy 
Chettiar v. Orr (3), which is also a case 
similar to the present. All the proceedings 
were set aside and the plaint returned 
foi pre.sentation to the proper Court. 

Iji the Full Bench case of KoUipara Seeta- 
paty V. Kankipaty Suhhaya (4), the Madras 
High Court while ai^proving the decision 
in Ramasamy Chettiar v. Orr (3) set aside 
the decision of the Appellate Court and 
restored that of the Munsif. It is not cleat 
from the decision whether the Munsif 
in that case had Small Cause Court powers'; 
but as he was a District Munsif and the 
suit was only for Rs. 45, presumably he 
had, and this woiild appear from the refer- 
ence made in the judgment approv- 
ing the Bombay case of Shanmrhhai 
V. Somabhai (5). In that case the 
Subordinate Judge who had Small 
Cause Court jurisdiction tried a Small 
Cause Court suit under his ordinary jurisdic- 
tion. It was held that tie character of 
the suit was not altered by the mode in 
which the Subordinate Judge had exercised 
his jurisdiction and that his decree being 
final was not appealable to the District 


(2) 21 C. 249J 10 Ind. Dec. (N. s.) 798. 

(3) 26 M. 176; 12 M. E. J . 264. 

(4) I Ind. Cas. 543! 33 M. 3231 20 M. E. J. 7181 
6 M. E. T. 121; 

(5) 25 B. 4171 3 Bom. E. R. 129. 
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Court. This is not the case here. The 
iiluusif of Saiigor had no jurisdiction to 
try the present suit wHch was of a Small 
CaUvse Court nature and valued at Rs. 4 jo. 

This distinguishes the present case from 
those in 33 Mndrns and 25 Bombay 
[Kolltpara Seetapaty v. Kankipaiy Sub- 
bay a (4) ajid Shankarbhai v. Somabhai 
{5)J which the decision of the 

lower Appellate Court was set aside 
and that of the Munsif restored, 
because he had jurisdiction to try the suit 
QS a Small Cause suit although he did not 
exercise it. 

Having thus distinguished the.se two cases 
there remain 25 Allaluihad, 21 Calci.tta 
and26 Madr5is[R«w Lai v. Kabul Singh (1), 
Suresh Chunder Maitra v. Knsto Rangtni 
Dasi( 2 )sinA Ramasamy Chettiar v. Orr (3).] 
In all these cases the Muiisif exercised a 
jurisdiction which was not vested in him 
by law. In the Allahabad case which is 
the converse <>f the present case the l\aunsif 
tried the case as a Small Cause Court suit 
when it was not so. Presumably, the 
Munsif could have tried it under his ordi* 
naiy jurisdiction, and, under the Bombay 
ruling above quoted, the character of the 
suit could not have been altered by the 
mode in which he exercised his jurisdiction. 
There was no first appeal in that suit 
and the High Court refused to interfere 
in revision for reasons above given. 

The facts in the 21 Calcutic. i.nd 26 
hladras cases {Suresh Chunder Maitra 
V. Knsto Rangtni Dast (2) and Ramasamy 
PheUiar v. Orr (3)] are the same as 
the present case. I may say that the ques- 
tion of setting aside the decree of the lower 
Appellate Court and retetoiing that of the 
Afllunsif does not, in my opinion, ari.te in the 
present case, because the cases in which 
that course was followed were cases in which 
the hirst Court had juiisdiction to ivy the 
suit although it failed to exercise it. 

In the present case the Munsif had iw 
jurisdiction to tr>' the suit and the question 
is, therefore, whether I should decline to 
interfere on the ground diat the parties 
have submitted to the jurisdiction of the 
ordinary Courts, which is the view takeu 
by the Calcutta and Allahabad High Cm-rts, 
or whether the whole of the proceedings 
should be set aside and the plaint returned 


ttm 

for presentation to the proper Court as was 
done ill 26 M f r s [Ramasamy Chettiar v. 
Orr (3)]. There is no rulirg of the Bombay 
High Couit exactly on the point in issue, as I 
have already explained, and the balance of 
authority is in favour of the former course, 
the latter view being taken by the Madras 
High Court alone. 

In this case the parties have had a full 
trial before the Munsif and an appeal to 
the District Ju^e without objection on 
the point of his jurisdiction, and I res- 
pectfully agree with the view of the Allah- 
abad and Calcutta High Courts. I, there- 
fore, decline to interfere and dismiss the 
application with costs. 

w. c. A. Application dismissed. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Second Civin APPEALS Nos. 27b’ and 332 
OF 1922. 

May 28, 1923. 

Present:- Mr. Wazii Hatan, A. J . C. 
ram Is ATH and another — Defendants 
--Appellants 
versus 

RAM HaRAKH and others— 
Plaintiffs— Respondents. 

Hindu Law — Legal necessity — Recitals in a 
deed, value of — Onus cm creditof. 

The creditor of a member of a joint Hindu 
family must prove facts which embody the re- 
presentations of the alleged needs of the family 
estate and the motives innuencing the immediate 
loan. This onus is not discharged by merely 
relying on the recitals contained in a deed. A 
redtal is not a substitute for evidence of the 
facts which a creditor must prove, [p. 773, col. i.] 
Sahu Ratn Chandra v. Bhup ^ngh, 39 Ind. 
Cas. 2801 44 I. A. 126; 21 C. W. N. 698; I P. L. 
W. 557; 15 A. L. J. 437; 19 Bom. L. R. 498; 26 
C. L. J. i; 33 M. L. J. 14; (1917) W. N. 439; 
22 M. L. T. 22; 6 L. W. 2131 39 A. ^37 (P. C.); 
Hunoomanpersaud Panday v. Bahooee Munraj 
Koonweree, 6 M. I. A. 393 at p. 420; 18 W. R. %in\ 
Sevestre 253n; 2 Suth. P. C. J. 29; i Sar. P. C. 
J* 5521 19 E. R* t47 (P* C.)j Brij Lai v. Inda 
Kunuar, 23 Ind. Cas. 715; 36 A. 187J 26 M. Lj 
J. 442* 18 C. W. N. 649; {1914) M. W. K. 4051 
12 A. L. J. 4^)5; 15 L, T. 393; 16 Bom. L. 
R. 352; 1 L. W. 794 19 C. If. J. 479 (P- C.), and 
Nanda Lai v. Jagat Kishore Acharjya^ 
36 Ind. Cas. 420; 44 C. 186 at p. 196; 20 
M. L. T. 335; 31 M. L. J. 563; (1916), 2 W. N. 
336; 4 L. W. 458; 18 rom. L. P. 8(8; 14 A. L. Ji 
iio3j 24 ( . I,. J. 4871 I P. L. W. i; 21 C. Wi 
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»AM KAra V. MAM BAKAKII; 

Nj 225f lo Bur. L. T. 177} 43 I. A. 249 (P. C.), re- 
ferred to and relied upon. 

Appeal against a decree of the District 
Judge, Rae Bareli,dated the 31st July 1922, 
reversing that of the Mnnsif, Partapgarb, 
dated the 30th June 1921. 
fij! Mr. Ah Mohammad, for tbe Appellants. 

' • Mr. Radha Kishen, for the Respondents. 

JUDaMBNT.— The facts are as follows:— 
Rajapal Singh, defendant I\o. i, is a member 
of a joint Hindu family consisting of his 
father, his sons, his brother and his brother's 
sons. All these persons are defendan'^'.s 
to the suit out of which these appeals have 
arisen. On the jist October 1907 he exe- 
cuted a deed of mortgage in favour of 
the plaintiff's father for a sum of Rs. 150 
carrying intere.st at the rate of 2 per cent, 
per mensem. This suit is brought for 
the purpose of enforcing that mortgage 
b}^ Sale of the mortgaged property. The 
other defendants are prior and subsequent 
transferees of the x)r()per1y in suit. The 
suit was dismissed by the Court of fitvst 
instance but on appeal the District Judge 
has reversed the decree of the Court of 
first instance and decreed the suit. This 
is an appeal from the last-mentioned de- 
cree. In the decree of the 1 ower Appellate 
Court the plaintiff’s costs of both the Courts 
are directed to be paid by the defendants. 
Amongst these defendants are included 
defendants Nos. 4 and 5, who were impleaded 
as prior mortgagees. Appeal No. 278 

is by them and the only ground urged before 
me to-day by the learned Pleadei for the 
appellants is the question of cosls. The 
learned Pleader for the respondents 

accepts the invalidity of the objection 
by the appellants as against the decision 
of the Court below in the matter of costs. 
That appeal will, therefore, be allowed and 
the appellants will be discharged from 
any liability to pay the costs of any other 
party to the suit. I am not prepared 
to go further than that and award costs 
to the appellants as against the other 
parties. 

The property mortgaged is admittedly 
tie joint family property and the decree 
with which I am now concerned laises 
the question as to whether the loan foi 
the security of which the mortgage was 
enouted or any patt of it was incurred' 




by Rajapal Singh for legal necessity. The 
details of the entire sum of Rs. 150 may 
be gathered from the deed of mortgage 
to be as follows: — 

(1) To meet the expenditure of the 
suit in u Ram Singh v. Kandha Singh 
in the Court of the Subordinate Judge 
of Partabgarh — .Rs. 25; 

(2) Price ot grain seed taken from the 

mortgagee for the purpose of the cultivation 
of the Sir and of Ram Singh, the 

father of the executant Rs. 500; 

(3) Taken in cash on the date of the 
execution of the land for the purpose of 
paying tie Pleader's fee in tie case men- 
tioned above... ...Rs. 75. 

It was admitted that tbe defendant 
No. I had paid Rs. 300 through Chaudra- 
pal Singh, defendant No. 7, who is a subse- 
quent transferee, as stated before, to the 
plaintiffs towards the debt due under the 
bond in suit paragraph 7 of the plaint) 
and it is common ground between the 
parties that this payment was made on 
the 14th October 1916. The plaintiffs 
have given credit for this amount to the 
mortgagee. 

As to the first item, the Court of first 
instance held that no legal necessity with 
reference to it was established and it de-. 
clined to treat the recital in the deed as 
sufficient evidence of legal necessity in 
the particular circumstances of this case. 
AS regards the second item, that Court 
came to the conclusion that a sum of Rs. 60 
out of Rs. 75 . was for legal necessity as 
having been paid to the Pleader in the 
case mentioned in the deed towards the 
payment of his fee. As regards the third 
item, that Court held that there was no 
reliable evidence alimde the deed to 
prove that that amount was taken for 
the purposes mentioned in the deed. In 
cone usion, it 1 eld that the only part of the 
money borrowed under the mortgage ia 
suit was the sum of Rs. 60 paid to the 
Pleader in the case which is mentioned 
in tbe document. But in view of the fact 
that the plaintiffs had already received 
a sum of Rs. 300 towards the satisfaction 
of the debt in suit which amount was more 
than was validly binding on the faltiily 
property it dismissed the plaintiff’s ‘ suit 
altogether The plaintiffs appended to th^ ' 
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Court of the District Judge of Rae Bareli. 
That Court has held that the whole of the 
amount borrowed under the mortgage in 
suit was for legal necessity. 

As regards item No. i, that is, the 
sum oi Rs. 25. I am of opinion that the 
finding of the lower Appellate Court that 
it was borrowed foi legal xiecessity isconect. 
Exhibit 2 is the plaint of the suit mentioned 
in the document. It w^as filed on the 25th 
June 1907 and the recital in the mortgage- 
deed is that this item was borrowed on 
the 23rd June 1907. It is, therefore, reason- 
ably probable that this sum of Rs. 25 
was borrowed for the purpose of the suit 
which began by the plaint of the 25th 
June 1907 and the recital contained in 
the deed with reference to th s sum is 
true. 

As regards item No. 2 it is admitted be- 
fore me that the sum of Rs. 60, borrowed 
for the object of paying tie Pleader's fee, 
was borrowed for legal necessity and, there- 
fore, it is elective as against the family 
property. But it is contended that there 
is no evidence outside the recital in the 
deed in suit to prove legal necessity with 
reference to the remaining sum of 
Rs. 15- 

AM regards the third item of Rs. 50, 
it it contended that, apart from the recitals, 
there is no evidence whatsoever to justify 
the finding that this sum rej^esents the 
p ice of grain seed utilised in the culti- 
vation of the family s%r and khudkasht 
lands. The decision of the learned District 
Judge in respect of the two points just 
now mentioned is exclusively based ou 
the recitals contained in the deed. The 
learned Pleader for the plaintifis-respond- 
ents attempted to support the findixig 
with reference to the evidence of a witness 
as well. That witness is Chandrapal Singh 
(p. W. No. 2). Txie Court of first instance 
rejected his evidence on this part of the 
case as unreliable and gave excellent 
reasons ^or doing so. The judgment of 
the learned District Judge makes no refer- 
ence to that evidence except in the sen* 
tence: The story of accounting for the 

grain, debts, whether true or not, does 

not afiect the question of the grain purchased 
for sowing and khudhasht as set forth 
in the recital of the mortgage-deed.” The 




'story referred to in this quotation is tbe 
one which was narrated by the witness 
Chandarpal Singh. The Court of first in- 
stance disbelieved this story and the in- 
ference from the observation of the learned 
District Judge is, that he was not prepared 
to believe it either. I must, therefore, 
not allow that evidence to be used in 
second appeal before me. 

The point of law in which this aj^peal 
resolves itself is this: — Has the lower Ap- 
pellate Court properly applied the rule 
of law allowing the recitals in the deed 
of mortgage to be used as evidence against 
the other members of the family ? In 
tl e case of Sahu Ram Chandra v. Bhup 
Singh (1) Eord Shaw made the following 
observation in respect of the powers of 
tie manager and head of a joint family 
with regard to the joint family property: — 
"Tie principle in regaid to this is analo- 
gous to that oi the power vested in the 
head of a leligious endowment or muth 
or of the guardian ot an infant family. In 
all of the cases wheie it can be established 
that the estate itself that is under adminis- 
tration demanded, 01 the family interest 
justified, tie expenditure, tlen those 
entitled to the estate are bound by the 
transaction.” On the question of tie onus 
of proof, lis Eoidship qu :>ted the following 
passage from the ju<^gment of Xoid Justice 
Knight -Bruce from the well known case 
of Hunoofnanpersaud Panday v. Babooee^ 
Munraj Koonweree (2):— "The presumption 
proper to be made will vary with ciicumr 
stances and* must be regulated by andi 
dependent on them. Tiius, where the mort- 
gagee himself, with whomthe transaction took 
place, is setting up a charge in his favour 
made by one whose title to alienate he neces- 
sarily knew to be limited and qualified, he 
may be reasonably expected to allege and 
prove facts presumably better known tc him 


(1) 39 Ind. Cat. 280* 44 I. A. ia6; 21 C. W. N, 

6981 I P. I<. W. 5571 15 A.b. J. 4371 19 * onj. U 

R. 498; 26 C. h. J. II 33 M, Iv. J. 141 (1917) Mi 

(P* ^ ^ ^ *** ^ ^ 

(2) 6 M. I. A. 393 at p. 420i i8 W. R. Sini 
Btrtgttt 253n; 2 811th. P. C. r. 29,* i Sat*. P; C.- Ji 

53*1 If M* R. 147 (P| C.)* 
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than to the infant heir, namely, those tacts 
which embody the representati )iiS made 
to Hm of the alleged needs of the estate 
and the motives influencing his immediate 
loan.” 

The rule of law, tl erefore, is that the 
creditor must prove facts which embody 
the representations of the alleged needs 
of the estate and the motives influencing 
the immediate loan. The question in this 
case is: — '"Has this onus been discharged 
by merely reading the recitals in the deed 
in suit ?” I am clearly of ot inion that a 
recital is not a substitute for evidence 
of the facts which a creditor must prove 
under the dictum of I/ord Justice Knight- 
Bruce quoted above. If it were not so, 
the principle jf the protection of the joint 
family property enunciated by the Mitak- 
shara will become whclly illusory ior it 
will be always possible for a creditor to 
prepare the deed charging the family prop- 
erty iji a manner so as to make it contain 
both the representations and the motives 
influencing the loan and thereby be en- 
titled to the verdict of having discharged 
the onns that the law placed on him. In 
the case of Bnj Lai v. Inda Kunwar (3) 
M r . A meer Ali , i n del i veri ng the j u dg ment 
of their I/ordships of the Privy Council, 
made tl: e following observation: — “The onus 
of supporting a sale from a Hindu widow 
is undoubtedly on tie purchaser. In the 
present case the appellant has adduced 
no evidence to prove legal necessity as 
would bind the husband’s estate. He has 
relied simply on the recitals in the schedule 
attached to the sale- deed. Recitals iij 
mortgages or deeds of sale with regard 
to the existence of necessity for the aliena- 
tion have never been treated as evidence 
by themselves of the fact. And it has 
been repeatedly pointed out by this Board 
that to substantiate the allegation there 
must be some evidence aliunde.** At the 
best, such recitals may serve as an aid 
in the determination of the ques- 
tion of legal necessity provided that there 
are circumstances or direct evidence aliunde 


the deed in suit supporting the truth of 
the recitals. In cases where "time goes 
by, anu all the original parties to the trans- 
action and all those who could have given 
evidence on the relevant points have grown 
old or passed away, a lecital consistent 
with the probability and circumctances 
of the case, assumes greater importance, 
and cannot lightly be set aside:” 
per I^ord Buckmaster in the case 
of Nanda Lai v. Ja^at Kishore Achat jy a 
Chowdhun (4). No party can be asked 
to prove the impossible, and when proof 
of the facts justilying legal necessity or re- 
presentations in respect of such a necessiy 
has become Impossible by lapse of time the 
recitals will be sufficient evidence to support 
the deed provided that there are independent 
circumstances which are such as would 
justify a reasonable belief in the truth 
of the recital. 

In the present case the only reason pointed 
out is that the mortgagee is dead. That, 
in my'^opinion, is not enough to attract 
the application of the rule laid down hy 
I^ord Buckmaster in the case just now 
referred to. bjot only that there is no 
justification for a presumption tlat no 
direct evidence bearing on the transaction 
in question is available but, on the other 
hand, the ph inti fl adduced direct evidence in 
support of their case bu t it has been disbeliev- 
ed If tl e plaintiffs have a money-lending 
business, which they seem to have, they 
should presumably be possessed also of 
account-books relating to the business. 
INo such account-book has been produced 
nor any explanation given as to tleir non- 
production. I am, tl erefore, of opinion 
that the plaintiffs have failed to prove that 
the sums of Rs. 15 and Rs. 50 were borrowed 
for legal necessity. I also agree with the 
Court of first instance that, inasmuch as 
the plaintiffs have received a su m of Rs. 300 
towards the discharge of the debt in suit, 
and as that sum is more than what will 
be due to them in respect of the loan of 
the two items of Rs. 25 and Rs. 60, that 
is, Rs. 85 iri all, together with the 


(3) 23 Ind. Cas. 7155 36 A. 187* 26 M. h. J. 

442: 18 C. W, N. 649; (1914) W. N. 40 5j 12 
A. X. J. 495; 15 M. b. T; 5951 16 B«m; 352J 
I Xi %I 7^41 *^c, Ih Jf 


(4) 36 Ind. Cas. 420J 44 C. 186 at p. 196J 20, 
M. T. T. 335: 31 M. b. J . 563; (1916) 2 M. W. N' 
336; 4 b. W. 458; 18 Bom. b. R. 868; f 14 A. b* 
J. 1103* 24 C. t. Ji 4871 1 X. W. IS 21 C.JW 
» BWiIfl Tl I77L43 ^ Ai m iVi 
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interest at tie rate of 2 per cent, 
per mensem from the date of the 
execution of the deed in suit to the 
date of the payment of the vsum of Rs. 300 
they are entitled to no decree in this suit. 
The result is that the appeal is allowed 
the decree of the lower Appellate Court 
is set aside and that of the Court of first 
instance restored. The plaintiffs will bear 
the costs incurred by the defendants 
Nos. I, 2, 8, 9, 10, II and 14 in all the 
Courts. 

G. H. AppealaUowei. 


pexBons who are not members of the aeqniret's 
family, [p. 777, col. i.] 

By the ‘'gains of science " is meant the special 
training for a particular j^rofession which is the 
immediate source of the gmns, and not the general 
dementary training which is the stepping stone 
to the acquisition of all science, [p. 777, col. i.] 

There is no authority in the Mitakshara for the 
contention that acquisitions made personally 
and without the aid of joint fimds by a member 
of a joint family, who received an ordinary educa- 
tion suitable to his position as a member of the 
family to which he belonged, should in law be 
regarded as partible and not as bis self-acquired 
property, [p. 777, col. i,] 

Metharam Ramrakhiomai v. R$wachand Ram- 
irakhiontal, 44 Ind. Cas. 269; 4S C. 666; 22 C. W. 
N. 3771 4 I** W. 197; 34 M. I#. J 327; 7 L. W 
361; 23 M. h. T. 2 i 8; 16 A. L. J. 281; 27 C. I#. J; 
345; 20 Bom. L. R. 566; (1918) M. W. N. 3871 12 
S. I4. R. ii6| 45 I. A; 41 (P: C ). relied on. 


LAHORE HIGH COURT. 

PlRST Cim'APPEAI, No. 871 OF 1919. 

January 17, 1923. 

Present: — lilr. Justice Scott-Smith and 
Mr. Justice Moti Sagai. 

Mummmat UTTAM DEVI— Defendant 
— Appeeeant 
versus 

DINA NATH—Peaintiff, and The 
alliance bank of SIMLA, LTD.— 
Defendant — Respondents. 

Court-Fees Act {VII 0/1870), Sch. II, ArH, 
17 (vi) — Suit for declaration ihai plaintiff is entitled 
to a certain deposit in a Bank — Appeal — Court- 
fee pay (Me — Hindu Law — Joint family — Parti- 
tion — Separate acquisition of member — ■“ Gains of 
science * , wheU are. 

Plaintiff obtained a decree declaring that he was 
entitled to a certain sum lying in deposit with a 
Ba:^ and directing the Bank to pay the amount 
to him. Defendant appealed and stamped the 
memorandum of appeal with a Rs. 10 stamp under 
Art. 17 (»i) of Schedule II to the Court -Fees Act ; 

Held, that the memorandum of appeal was 
correctly stamped. 

Kirpal Singh v; Sani Singh, 13 Ind. Cas; 
3031 71 P. R. 1911; 30 P. L. R. 191a; 203 P. Wj 
R. 1 91 1, followed, 

The acquisition of a distinct property by a 
member of an undivided Hindu family without 
the aid of joint family funds, is his seff-acquired 
property, and is not subject to partition, [p. 778, 
col. 2.] 

Lakshman Mayaram v Jamnabai, 6 B. 225; 
6 Ind. Jut. 369J 3 Ind. Dec. (n. s) 608, relied on. 

Under Hindu Law the ordinary gains of science 
are divisible when such science has been imparted 
at thq fainly expense and acquir'd wh Ic receiving 
m family^maintenAnoe it is otherwise wheii 
Hm luto iMea fiApaitc^ il th« 


First appeal from 0 decree of the Senior 
Subordinate Judge, Simla, dated the loth 
April 1919. 

Lala Badri Das, R. B., and Lala Bat- 
vant Rai, for the Appellant. 

Hr. B. iV. Kapur, for Hr. Jai Gopal Sethi, 
and Diwan Mehr Chand, for the Respond- 
ents. 

JUDGMENT.— This is a first appeal 
from the order of the Senior Subordinate 
Judge, Simla, declaring Dina Nath, plain- 
tiff-respondent, to be entitled to Rs. 10,000 
deposited by his deceased uncle, Sham Lai, 
in the Alliance Bank of Simla, together 
with interest, and directing the said Bank 
to pay the total amount due, found tj be 
Rs. 12,310-8-4 on the date of the decree, 
to the' plaintiff. Musammat Uttam Devi, 
defendant-appellant, is the widow of Sham 
Lai, deceased. 

Ill ler appeal she asks that the declaratoiy 
decree to the effect that the money belongs 
to the plaintiff be set aside. She has not 
appealed against that part of the decree 
which directs the Bank to pay the sum 
found due to the plaintiff. She has stamp- 
ed the memorandum of appeal with Rs. 10 
stamp only, and a preliminary objection 
has been raised by Counsel for ihe plaintiff- 
respondent to the effect that the appeal 
is insufficiently stamped. It is contended 
that it should have been stamped, ad valorem 
on the amount found to be due. Lala 
Badri Das on behalf of the appellant con- 
tends, -on the other hand,*^thatithere- wM 
fedly^no nocewlty plaintiff, thd, 
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first instance to pay Court -fees on the a tnon nt 
alleged to be due by the Bank and that it 
would have been sufficient for him to sue 
for a declaration that the money was due 
to him, and not to Musafnfnat Uttam 
Devi. It is pointed out that the Bank 
was perfectly willing to pay the amount 
to any one adjudged by the Court to be 
entitled thereto. He also points out that 
all that the widow now wants is that^ the 
decree declaring the plaintiff to be entitled 
to the money should be set aside. He refers 
to Klrpal Singh v. Sant Singh (i). 
In that cavSe the plaintiffs, two members 
of a joint Hindu family, sued defendant 
for recovery of Rs. 17,000 principal and 

5.5S5 interest due 0., a bond in which 
the above plaintiffs alone were named as 
obligees. Defendant admitted execution 
of the bond and liability thereunder, 
but pleaded that the money was due to all 
the members of the joint family and also 
that he paid the other members of the 
family Rs, 10,^00 on account. The First 
Court held that the other members of the 
joint family were not necessary parties 
and payments made to them need not be 
accounted for by plaintiffs and decreed the 
whole amount claimed. Defendant ap- 
pealed to the Chief Court 0/ a Rs. 10 Court- 
fee stamp alleging that the value f<yr pur- 
poses (d Court-fees could not be deter- 
mined. It was held that, as regards the 
claim to have the decree of the First Court 
reduced by the payments amounting to 
Rs. 10,400, the appellant muvSt pa^^ ad 
valorem duty, but as regards the claim for 
a declaration as to who was entitled to 
receive the balance due, a Rs. lo stamp 
was sufficieit under Art. 17 VI, Sche- 
dule II, Court-Bees Act, In our opinion, 
though the facts are somewhat different 
from" the present case, this authority is 
in point and the appellant, considering 
the nature of the appeal, has paid a sufficient 
Court- fee stamp. We, tlierefore, over- 

rule the preliminary objection. 

The plaintiff based his claim on tl e alle- 
gation tfat le and fis uncle were members 
of a joint Hindu family and that his uncle 
adopted him as his son some thirty years 
before suit. He further alleged that the 

(I) 30SI 71 F- K-J mtl 30 f; i». 
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deposits made by Lai a Sham Lai were 
made by him as a manager of the joint 
Hindu family ou t of the j oint funds an d that, 
therefore, he was entitled to the deposits 
as the surviving male m mber of the family 
and also on account of his adoption by 
Lain Sham Lai, the widow being entitled 
to maintenance only. It should be noted 
that the deposits were made by^ Lala 
vSham Lai in the Bank jointly in his own 
name and that of Musammat Uttam Devi, 
and were payable to either or to the sur- 
vivor. Having regard to this, the Bank 
lefused to pay the deposits, after the death 
of Sham Lai, to the plaintiff. The learned 
Subordinate Judge has held that Lala 
Sham Lai aiul the plaintiff were members 
of a joint Hindu family, and that plaintiff 
was adopted by Lila vSham Lai, and further 
that Cala Sham Lai did not, by making 
the deposits in tl e joint names of himself 
and his wife, intend to make a gift of the 
money to Musammat Uttam Devi. 

These fijidii^gs are traversed by Musanir 
mat Uttam Devi in her appeal. Lala 
Sham Lai was in Government service; 
and at the time of his death, on the 13th 
June 1914, was a Tahsildar under , tie 
Punjab Government. Dina INath, the plaint- 
tiff, was living with his father-in-law in 
Ludhiana ajid was carrying on money- 
lending business there. He and his uncle 
were, therefote, living apart, and there 
was no commcnsality, and there wvmld; 
therefore, be no stiong presumption that 
they weie joint. It was probably on this 
account that the oni^^ of proving that they 
were members of a joint Hindu family 
was placed upon the plaintiff. 

The learned Subordinate Judge has 
referred to the evidence, oral and docu- 
mentary, at great length and it is not 
necessary for us to do the same. Counsel 
for the appellants has relied strongly upon 
the following facts 

(1) that L' la Sham Lai built himsdt 
a house at his own expense at Solan on 
the Simla Hills; 

(2) that Dina Nath carried on a 
money-lending business at Ludhiana, and 

(3) that uncle and nephew lived apart. 

Hiving regard to the fact that L^la 
Sham Lai was in Government employ 
and constantly had to move about, there 
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IS nothiiie: very remarkable in tbe fact given by the learned Subordinate Judge 

that his nephew (the plaintiff) did not in his judgment at pages 67 and 68 of paper- 

live with him but preferred to live with book The account of Sham Lai 

his father-in-law. I^la Sham Lai enjoyed with the Bai.k of Upper India will be fourd 
a .separate income by reason of his official ijj the supplementaiy paper-book “ B ’ 
position, and the mere fact that he used at page 74 et seq. This shows that the 
a part of that in building a house at Solan account began in April 1892. In October 
would not go veiy far to vshow that le 1896 tl e ci edit side of the account totalled 


and his nephew were not members of a joint 
Hindu family. Similarly, we do not attach 
any importance to the fact that Din? ISiath 
carried on a separate money-lending bii.siness 
at Ludhiana. There is ample evidence 
on the record to show that the uncle and 
nephew were on the most affectionate 
terms and that Labi Sham Lai got his 
nephew married. The letters referred to 
by the learned Subordinate Judge in his 
Judgment at pages 64 and 65 of paper- 
book “A/' (tie original paper book) 
are very strong evidence in support of the 
plaintiff’s contention that he and Lala 
Sham Lai fdrmed a joint Hindu family. 
It is unnecessary for us to refer in detail 
to these letters. We agree with the learned 
Subordinate Judge that they show in a 
most conclusive manner that the mck 
and nephew were joint. 

The second point is, whether it is proved 
that Lai a Sham Lai adopted Dina Isath 
as his son. As to this the learned Sub- 
ordinate Judge says : ‘T find but with less 
certainty that plaintiff w^as adopted by 
Lala Sham Lai. " There is no direct 
evidence of theadopti ui. The only evidence 
really is that of Rai Sansar Chand and of 
Bawa Sant Singh as to statements made 
by Lnla Sham Lai to the effect that he had 
adopted Dina Nath. We think that it 
would be unsafe, merely on this evidence, 
to hold the adoption proved, especially^ 
in view ol the fact that in none ox the corres- 
pondence whicl pavssed between the uncle 
and the nephew did Lala Slam Lai refer 
tD Dina Nath as his son ; nor did he refer 
to his wife as tbe mother cf Dina Natb ; 
on the contrary, he referred to her as bis 
aunt. Moreover, Dina Nath was the only 
other member of tlie family and, therefore. 
Sham LaLs heir and there was no neces.sity 
to adopt him. We have no hesitation in 
holding that the alleged adoption is not 


Rs. 3,338-11-8, and the debit side 
Rs. 1,136-2-7. Ill December 1898 the 
credits totalled Rs. 8,447, debits 

Rs. 1,136 ; in other words, there was a 
credit balance in Sham LaTs favour ex- 
ceeding Rs. 7,300. In 1900 he made a 
further deposit of Rs. 500 and in May 
1901 he deposited Rs. 1,000 and adding 
interest thereto there was a credit balance 
in his favour of Rs. 10,000 in July 1902 . 
Brom that time on, the account remained 
about the same and on the 2nd of January 
1914, Rs. 10,000 was transferred to Sham 
LaTs floating account. On the 8th ol Janu- 
ary 1914 he paid Rs. 10,000 by means 
of a cheque into the Alliance Bank of Simla 
and ordered it to be deposited in two ac- 
counts in the joint names of himself and 
of his wife. These are the deposits in dis- 
pute ill the suit. It is adm tted that Lala 
Jai Gopal, the fathei of Sham lal, and 
the grandfather of Dina Nath, did not die 
until the year 1900. There is no presump- 
tion, much less proof, that during Jai GopaTs 
lifetime L la. Sham Lal was manager of 
the joint family or that he w^as able to handle 
the family money. There can be no pre- 
sumption, in our opinion, that the deposits 
made by him dniiiig his father s lifetime 
in the Bank of Upper India w^eie made 
out of the joint family money. After his 
lather’s death he may very well have 
added to his deposits out of his official 
income . He al way s kept tl is accoii nt sepa- 
rate and did not carry the amounts to his 
credit to the credit of tbe joint family 
funds. In Lakshman Mayaram v. Jamna- 
hat (2) it w^as held that the acquisition 
of a divStinct property by a member of an 
undivided Hindu family wither t the aid 
of jciiit frjids is his .self-a('qi iied proji- 
erty, ajid is not subject le partition. 
Hindu Law texts regarding geius of science 


proved. 

The history of the deposits in suit is 




6 B. 2*01 IS lud. Jur 369; ^ Ind. Dec. 
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established it as a rule of Hindu Haw that 
the ordinary gains of science are divisible, 
when such science has been imparted at 
the family exi)ense, and acquired while 
receiving a family maintenance; but that 
it is otherwise when the science has been 
imparted at the expense of persons who are 
not members of the acquirer's family. 
When the Hindu texts speak of the “ gain 
of science, " they intend the special train- 
ing for a particular profession which is tl e 
immediate source of the gains, and not the 
general elementary education which is the 
stepping stone to the acquisition of all 
science. Consequently, the property ac- 
quired by a Subordinate Judge who had 
received elementary education at the family 
expense, but a knowledge of law and judi- 
cial practice without such aid, is imparti- 
ble. Now, in the present case there is no 
contention that Hala Sham Hal was specially 
educated at the family expense or that 
he received an> different education 
from his brother, Sukhram Das, who 
was n Subordinate Government official. 
In accordance, therefore, with the 4 Bom- 
bay rulinc [Lakshman Mayaram v. 
Jamnabat (2)|, we hold that Sham Hal's 
acqulsiticn, which he made as a Govern- 
ment servant, and wl ich he kept quite 
separate from the joint family funds. 


Alliance Bank of Simla 'ip the joiilt names 
of himself and of his wife, and toade them 
payable to either or to the survivor, he 
intended that they should be a provision 
foi his widow in case he died. We, there- 
fore, hold that the plaintiff is not entitled 
to these deposits but that Musamfnat 
Uttam^Devi is so entitled. We, therefore, 
accept the appeal and set aside as much 
of the lower Court's decree as declares 
plaintiff to be entitled to the amount of the 
deposits in suit with interest, and we direct 
that the plaintiff should pay Musammat 
ITttam Devi's costs in both the Courts. 

Z. K. 

Appeal aoeepted. 


ALLAHABAD HIGH COURT. 

Second Civil appeals Nos. 1636 
OF 1921 and 237 OF 1922. 

April 26, 1923. 

Present: — Mr. Justice Daniels. 

BABU HAIt-Plaintipf— Appellant 


is impartible and that lie could deal with it 
as he chose. Similarly, in Meiharam Ram- 
fakhiomal v. Rewachand Ramrakhiomal 
(3), it was held that there is no authority 
in the Mitc^kshara for the contention that 
the gains made persoiudly, at.d without 
the aid of the joint funds, by a member 
of a joint family, who received an ordinary 
education suitable to his position as a 
member of the family to which he belougec , 
should in law be regarded as partible, and 
not as his self-acquired property. We, 
therefore, hold that tie deposits in question 
were tie self-acquired property of H^’la 
Sham Hal and cannot be regarded as joint 
family property. He was, therefore, autho- 
rised to dee I with them as he thought fit 
and we see no reason to doubt that, at the 
time when he made these deposits in the 

(3) 44 Ind. Cas. 269; 45 C. M65 22 C. W. N. 
3771 4 P. L. W. 197; 34 M. L. J. 327.' 7 H. W. 361; 
23 M L. T 2 i8 | 16 A. Tv. J. 281J 27 C* L. J. 345: 
*2© Bom. L. R. 566, (1918) M. W. N. ^87, 12 S. H. 

a. 41 CB. C«). 


versus 


The MUNICIPAH BOARD, 
PARRUKHABAD, and another— 
Defendants— Respondents. 

U. P. Municipalities Act {II 0/1916), w. 267 
180, 184— Building, construction of, with sanciion^ 
Power of Municipality to order demolition^ 
** Estoppel,** meaning of. 

A Municipal Board is not debarred from taking 
action under section 267 of the U. P. Munici- 
palities Act in the interests of public health 
solely because it has previously given sanction 
to the construction of a building under section 
180 of the Act. Under section 184 no sanction 
operates as an estoppel or confers or extin- 
guishes any right or disability. The term 
‘estoppel* used in section 184 is not confined 
to an estoppel against a plea of title to property 
but also indudes estoppel raised against a Municil 
pal Board on the _^und of its having granted 
any sanction under the preceding sections 
fp. 778, col. 2.] 

f Sholapwr v. Ahd^ Waheb, 
45 797J 23tBom.|^L. R. 244, 

Second appeal from a [decree of the 
Subordinate Judge, Bairukbabad, dated 
the 2 nd August 19211 


Municipality 0 
61 Ind. Cas. 428; 
distinguished. 
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Dr. K. N. Katju, for the AppeHant. 

Dr. S. N. Sen and Mr. Baleshwari Prasad, 
for the Respondents. 

JUDGMENT. — These two connected 
appeals raise a question whether a Municipal 
Board has power, under section 267 of the 
U. P. Municipalities Act, to order the 
removal of a lat ine for the constructicn 
of which it had previously given peimision. 
The plaintiff's latrine is of the kind known 
as sandas. It originally opened or the 
east side of the 1 ouse and was cleaned from 
that side. In January 1919 he applied 
for permission to re-construct it so that 
it should open on the south side of the 
house. This application was made under 
section 178 of the U. P. Mu nicipalities 
Act and permission was granted by the 
Public Works Committee on 15th Pebraary 
1919. The proposed alterations were 
thereupon carried out. About eight moni hs 
afterwards, a complaint was made to the 
Municipal Board that tl e latrine, as al- 
tered, gave forth a very unsavoury smell 
and constituted a public nuisance and a 
danger to the health of the persons living 
in the neighbourhood. The Board were satis- 
fied after inspection by the Health Officer 
that this was tl e case and they thereupon 
issued notice to the plaintiff under sec- 
tion 267 of the Act to close tl e latrine. 
This suit was then instituted by the plaint- 
iff praying for a declaration that the reso- 
lution of the Municipal Board ordering 
his latiixae to be closed was not authorised 
by law, and for an injunction restiair.iiig 
the Mui'icipal Board from taking any 
steps in lespec'i of it. 

The suit has been dismissed by the 
Court below. The plaintiff appeals and 
pleads that the action of the Municipal 
Board wsis ultra vires. The appellant relies 
on a decision of the Bombay High Court 
in Municipality of SholaPurv, Abdul Wahab 
(i), and argues or general grounds that 
very great injustice may result il it is 
held to be within the competence cf a Muni- 
cipal Board to jrder the demolition of 
abuilf^iag or part of a building the erec*- 
tion of which it has previously sanctioned. 
The Bombay case is not quite on all fours 
with the present case as the Municipality 

it) lad; im. 438;45 Bi 797; 23 Bomi^ Iii 


formally revoked a sanction to build which 
it had previoiivSly granted. The case was, 
moreover, decided on a construction 
of section 96 cf the Boiubay Municipal 
Act the provisions of which, though general- 
ly similar to tliose of the U. P. Miinivipolities 
Act, are not identcicl. 

As regards the second plea, there is 
no doubt that great hardship might be 
caused if the Municipal Board abused 
its powers under the Act. This must 
necessarily be tie case whenever a public 
body is entrusted with wide statutory 
powers. At the same time, very grave 
public inconvenience might equally arise 
if a Municipal Board is held t) be de- 
barred from taking action against what is 
undoubtedly a nuisance because, on some 
previous occasioa> it had sanctioned the 
erection of tJie buildiiig fr -m wliict. the 
nuisance proceeds. The case must be 
decided, not on general considerations 
but ( n a construction of the Municipalities 
Act in force in the.se Provinces. It is 
impossible to point to any provision in 
this Act which debars a Municipal Board 
from taking action under section 267 
in tl e intercvSts of the public healtl solely 
because it has previously given sanction 
to the cemstruetion of the building in ques- 
tion under section 180 of the Act. On 
the central y, there is an express ]>rovisioi: 
in section ^^4 tl at no sanction shell opeiate 
as an estoppel or confer or exlijjgnish any 
right or disability. It is argued on behalf 
of the appellant that the referejice to estop- 
pel refers only to an est'oppel against a 
plea of title to property, but the wolds 
used are very wide and, taken in tleir ordi- 
nary meaning, certainly dc provide that 
no estoppel shall be raised against s Muni- 
cipal Board on the ground of its having 
granted any sanction under the preceding 
sections. It may be added that the lower 
Appellate Court finds as a fact that the 
latrine as it now exists does amount to a 
nuisance, and, therefore, the ordei complain* 
edofwas in fact a proper ord^r, though the 
Municipal Board acted without sufficient 
care in originally granting sanction for 
the alteration of the latrine. I agree with 
the Court below that the notice issued 
by the Municipal Board was within its 
statutory powers and I accordingly dii* 
miss lih^ appMlis with costs. 
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There is a deficiency of Rs. 5 on account 
of Court-fees due from the respondent 
Municipal Board in Appeal IN j. 1636. ITf 
decree of this Court ’will, therefore, not 
issue until this has been made good. 

The cross-objection regarding costs was 
not pressed, It is accv)rdiugly dis^uissed, 
blit without costs. 

Appeal and Cross-ohjecHons 

M. A. A. dismissed. 


LAHORE HIGH COURT. 

SBCOKD Civn, APPDAI. Iso. 2911 OF 1922. 
October 13, 1923. 

Present: — Mr. Justice M.artineaii. 
GHULAM Sabir and others— Piaintiffs 

— APPEDDANTS 
versus 

TaBA HUSSAIN AND OTHERS— Defend- 
ants— Respondents. 

Custom — Alienation — Male propfietors, res- 
trictions on powers of - — Eohars of Jagadhari, 
Ambala District. 

Although the Lohars of Jagadhari, in the 
Ambala District, do not observe the Muhammadan 
Daw in all matters of inheritance, and among them 
a widow is not competent to alienate except for 
necessity, there are no restrictions on the powers 
of alienation by male proprietors. 

Second appet^l from the decree ci the 
District Judge, Ambala, dated tie 25tli 
July 1922, confirmiig that ol the Munsil, 
First Class, Ambala, dated the i6th ai d 
19th iipril 1922. 

Mr. W. B. O'Connor, for the Appellants, 

Mj. Shamatr Chand, for the Respondents, 

JUDGMENT. — The plaintiffs lave sued 
to contest the sale of a shop effected by 
their father and uncle, who were Lohars 
of the town of Jagadhari in the Ambala 
District. The suit has been dismissed, 
the Court’s finding being that the plaintiffs 
have failed to prove that the power of a 
male proprietor among ^ohars of Jagadhari 
to alienate ancestral property is a restrict- 
ed one. The plaintiffs have filed a second 
appeal, having obtained a certificate from 
the District J^'rlcc on fl e questions of cus- 
tom. 


There are also cross-objections by the 
vendee with regar d ^ 0 h i s cc * st s i n the Fir st 
Court which were not allowed. 

I agree with the learned District Judge 
that, although tht Lohars of Jagadhari do 
not observe tie Muhammadan Law ij 
all matters of inleritajxe, and although 
it appears that among them a widow is not 
competent to alienate except for necessity, 
it does n^t follow that the custom pre- 
vailing amoig the agriculturists is appli- 
cable to alienations by male proprietors, 
and the onus is on the plaintiffs to prove 
that male proprietors have not an unlimit- 
ed power of alienation. That being so, the 
suit must clearly fail. There is only one piece 
of evidence which leiids support to the 
claim of the plaintiffs, namely, a judgment 
given by Mr. Hurry, Divisional Judge, 
on the 3rd September 1901, in whicl he 
held that the Lohars of Jagadhari follow- 
ed the custom by which a proprietor could 
not alienate ancestral property except for 
necessity. That decision, however, is of 
practically no value as it proceeded solely 
on the ground that custom was shown 
to be followed in respect of alienations 
hy widows and in matters of inheritance. 
A j u dgment of Ma j oi Roe, District Ju dg e, 
given in i 9 i 5 > in which he held that an 
alienation by male proprietors could not be 
contested, is of greater weight though that 
decision was an obiter dictum. At any rate 
the plaintiffs have entirely failed to dis^ 
charge the onus which lay upon them, and 
the appeal must fail. There does not ap- 
pear to be any reason for not allowing 
the defendant Bateh Muhammad the 
cos^s incurred by him in the First Court, 
I accordingly dismiss the appeal, and accept- 
ing the cross- objections direct that the 
plaintiffs shall pay Fateh Muhammad's 
costs in all the Courts, 
z. *. Appeal iimUsed. 
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Second Cmi, APPEAi, IMO. 1123 op 1920. 

December 22, 1922. 

Present: — ^Mr. Justice Ada mi. 

BHIKHU MaNDaI/— Defendant — 

APPEEEANT 

versus 

BHIKKHaKAR DirrTA and others 
— ^Peaintifps— Respondents. 

AppeUate Court — Judgment of reversal, con- 
tmts of. 

Where the judgment of an Appellate Court 
reversesthe judgment of the Trial Court, it is abso- 
lutdy necessary that good grounds should be 
shown for coming to any finding of fact. There 
ought, at any rate, to be sufficient material in 
the judgment to show that the evidence, and 
the reasons given by the Trial Court, have been 
duly considered in coming to a contrary ded- 
iion. 

Second appeal from a decision of the 
Subordinate Judge, ]\4anbhum, Sambalpur, 
dated the i8th September 1920. 

Messrs. 8 , N. Dutta, S, K. Muter S. C. 
MtUer, for the Appellant. 

Mr. 8 ,C, Mozumdar, for Mr. JoHrmoy 
Chatter for the Respondents, 

JUDGMENT. — ^Tbe suit givi/tg rise 
to this second appeal was a suit for recovery 
of certain lands which previously had 
been tie joie of one Moheswar Banerji. 
In execution of a decree against Moheswar, 
the lands were sold and purchased by one 
Pnncbanan in 1899. Punchanan sold 
the lands to the wife of Moheswar; and, 
according to the plaintiffs, Biseswari made 
the purchase farzt on behalf of one of 
thethree sons of Moheswar, namely, Ramsa- 
dai. According to the plaintiff's story, 
Ramsadai havihg obtained a deed of re- 
linquishment from Biseswari surrendered 
the -lands to the plaintiffs, his landlords, in 
1325. The plaintiffs took possession but 
were subsequently dispossessed by the 
defendant. *‘The defendant admitted 
the case of the plaintiffs up to the point 
where Biseswari Debi purchased from 
Punchanan; but, according to his case, 
Biseswari bought as farztdar for her 
husband Moheswar and the lands devolv- 
ed, after Biseswari's death, to the three 
sons of Moheswar. It was asserted that 
Ramsadai, therefore, had no power to sur- 
render the entire lands and contended 
that the lands in suit were not the lands 
which had been transferred to Bises- 
imi. 


The learned Mimsif in a careful judg- 
ment held that the lands in suit were 
the lands transferred as alleged by the 
plaintiffs and were included within jots 
Kachulong. He held further that the pur- 
chase by Biseswaii was a purchase on 
behalf of Moheswar and that, therefore, 
Moheswar’s three sons would inlerit tie 
lands and Ramsadai would not have any 
power to snriender them to the landlords. 
He expressed grave doubt as to the bona 
fide character of the surrender by Ramsa- 
dai, thinking it possible that the landlords, 
knowing that they should irot obtain the 
lands by sale, had invented a means 
of obtaining them by getting a release 
from one of the three brothers. 

The learned Subordinate Judge has 
agreed witl tie Munsif with regard to the 
identity of the lands; but, having come 
to that finding, he proceeds to discuss 
the other points in the case and that part 
of his judgment which dtals with law. 
He has taken a view on very scanty, if 
any, reasons for disagreement. In fact he 
merely states that, from evidence adduced 
in the case, there cannot be any doubt that 
the disputed landbeca ue the property of 
Ramsadai by virtue of these transfers. But 
he does not tell us what that evidence isai:id 
wly tlat evidence had a different effect 
in his opinion to the effect which it had in 
the opinion of the Munsif. He says, “Bepin 
admits in his evidence that whoever will 
get kohala will be sole owner." 1 cannot 
see how this affects the case. The kohala 
^^as in the hands of Biseswari. Then, 
later, he says “ Bepin 's statement proves 
plaintiff's case." He does not tell us what 
that statement of Bejun is or whether it is 
to be found in the evidence. Purther 
on 1 e says : *‘But i has been satisfactorily 
pioved that the other sons had no interest 
ia the leat-paying lands which came to 
Ramsadai alone by virtue of tl e deed 
of release by lismotler." Tie Munsif 
had found to the contrary and the learned 
Subordinate Judge has not shown us how 
the evidence satisfied him in tlis direction. 
Purther, he says that "no fraud or collusion 
hasbeen proved in respect of the snriender.” 
Here, too, he does not give any reasons for 
differing from the Munsif. The portion 
of h @ judgmeat vrtricb dcidis with the pobiU 
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in dispute is, in my opinion, not a judgment 
in accordance with law and is certJiJy 
of no help to this Court to come to any 
^ding whether the decision he has come 
to, in short sentences is correct in law. 
In a judgment of reversal it is absolutely 
necessary that good grounds should beshow^n 
for coming to any finding of fact. The 
decision of the learned Subordinate Judge 
may be right but there is not sufficient 
material in 1 is judgment to show this Court 
that he has considered the evidence and 
duly considered the reasons given by the 
Munsif in his judgment for coming to a 
contrary decision. 

The decree of the lower Appellate Ccurt 
must be set aside and the case must be 
remanded for a re -hearing of the appeal 
and for judgment according to law'. The 
appellant uill get costs in this Court, 
w. c. A. Dectee set aside. 


LAHORE HIGH COURT. 

Civin Revision Petition No. 737 of 1922. 
February lu, 1923. 

Presmi:— Sir Shad! La , Kt., Chief jusvee. 
KUNJ LAL — Plaintiff - Petitioner 
versus 

HARI RAM and others— Defend ants 
— Respondents. 

' Parties — Suit by assignee of bond — Assignor 
whether necessary party — Limitation Act {IX of 
1908), s. 20^ Party not necessary for decision of 
suit, joinder of, aper HmitaHon, effect of. 

The assignor of a bond, who has received con- 
sideration for the transfer, is not a necessaxy 
party to a snit brought by the assignee to recover 
on the bond. If ’ the presence of a party, who is 
added after the prescfibcd period, is not necessary 
to enable the Court to award such r^ef as may 
be given in the suit framed by the plaintiff, and 
he is joined ex majore cauteUa, the suit is not 
barred merely because Umltatum had expired 
at the time when he was impleaded. 

Petition fpr le vision of a decide 
of the Senior Sub-Judge, Gurdaspore, 
dated 27th July IQ22I 
Mr. Mihr Chand Mahajan, for the 

PetiHofier. 

Mx* Canfut Rui, ter tl e 
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JUDGMENT. — ^ he plaiiltiffiis the assignee 
of a bond executed by Hari Ram, defendant 
No. 1, on the 2nu November 1915. 
in favour of another Hari Ram, defendant 
No. 2. Now, it is beyond dispute that 
the suit as bropght against these two 
defei:d3nts was Within limitation ; but 
tie Subordinate Judge, dissenting from 
the Munsif, held that, as the bond was 
executed in favour of defendant No. 2 
in his capacity as the agent of Musammat 
Dhan De vi , a nd as that lady was impleaded 
after the expiry of the period of limitation, 
the suit wts barred by time. The learned 
Judge has, in my opinion, entirely mis- 
understood the case as present ea by the 
plaintiff in the Court of first instance* 
He never asked the Courl to implead Musam- 
mat Dhan Devi, Ids contention on the other 
hand was thrt Musammat Dhan Devi 
was not a necessary party. The learned 
Vakil for Ihe plaintiff argues that the suit 
as brought by him should have beeu^ ois- 
missed if the Court was of opinion that 
the non-joinder of Musammat Dhan De^vi 
was a fatal defect. Considering that 
Musammat Dhan Devi admits that she 
had authorised her agent to transfer the 
bond in favour of the plaintiff and that 
she had received consideration for thdt 
transfer, I have no hesitation in holding 
that she was not a necessary party and 
thrt the suit was rigfftly decreed by. the 
Trial Court. 

Section 2« of the Indian Limitation 
Act does not lay down that a joihdet 
the period of limitation shall in ill ci^ses 
necessarily involve a dismissal of the suit* 
If the presence of a p^^rty added after 
prescribed period is not necessary to en- 
able the Court to award such rejief as 
may be given in the suit framed by t^e 
plaintiff, and he is joined exi majore cauiplla, 
ttesuit is not barred merely because UmJ- 
tation had expired a" the time when he 
was impleadeo. Purtfier, this section pro- 
vides that the suit shall, as regards the 
added pprty, be deetneo; to h^ve, henn 
instituted when he was so iniple^?4p^. 
Now, the plaintiff does not claim axiy reUe^ 
against Musamma Dhan Devi, ana ITisil 
to see why his action r g?%t the, exeau- 
tant of the bonctt^sjbould be tp bp barrel 
by time. > , 

lUe iiicgtteat of' the ftobordin Je Jiidgc 
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proceeds upon a misapprehension of the 
Case and must be set aside ^ Accordingly, 
I accept the application for^revision and, 
reversing the decree of the Suborainate 
Judge, restore that of the Court of first 
Instance with costs throughout, 
w. C. A. Application awpted» 


NAaPdR JUDICIAL COMMISSIONER’S 
COURT. 

SBCOND5Civn.lAppEAi,]i2^jo. 36 ~B^of 1920. 

August 20, 1923. 1,^3, 

3 present : — Mr. Prideaux, A. J. C.. p, 
;:> 02 SAJI— PLAINTIFF— AppeXeant " 

'•i ,, versus 

DAULAT — ^Defendant — Respondent. , 

Evidence Act (/ 0/1872), s. 102 — Evidence of 
both pmties considered by Court — Burden of proof, 
question of, whether material. 

Where the parties to a suit have led evidence 
and the Court has, on that evidence, material to 
go ufjou for deciding any disputed point, the 
question of the burden of proof is not very 
pertinent. 

Seturatnam Aiyar yi Venkatachela Gounden, 
§6 Ind. Cas. 117; 43 M. 567 at p. 577; (1920) M. 
W. N. 6ii 27 M. I4. T. 102; II L. W. 399; 38 M. 
I,. T. 476; 22 Bom. E. R. 578; 18 A. E. J. 7071 
•5C.W.N.485i47l.A. 76 (P. C.) and KHshna 
Kisor D$. V. Nagendrabala Chaudhurani, 66 
Ind. Cas. 694* 25 C. W. N. 942; 34 C. E. J. 33» 
relied on. 

Appeal from a decree of the Additional 
District Judge, Akola, in Civil Appeal 
INo. 140 of 1919, dated the 30th September 
1919. 

Messrs. F. R. Pandit, R, B., and S. R, 
PandU, for the Appellant. 

Dr. H. S. Gour, Messrs. M. B. Ntyogi 
and P, N. Rudra, for the Respondent. 

JUDGMENT. — One Vithoia, whe died 
in 1899, adopted Daulat, the defendant, 
in this case. Plaintiff's story is that 
bis mother Rukhma was the pat wife of 
Vithoba and that he was born after DauJat's 
adoption, B^ore he came of age he lived 
sometimes with his maternal uncle and 
•ometimes with the defendant and after 
attaining majority the same continued; that 
la 19x6 the dalandant denied the plaintiFs 


Itgn 


right to share in his father's property 
and hence the present suit. 

It was pleaded for the defence that 
Rukhma had been divorced by Vithoba 
before the birth of the plaintiff and that 
the plaintiff was n the son of Vithoba. 

In the First Court the plaintiff won his 
case and obtained a decree for four- 
fifths of the property of Vithoba in the 
possession of the defendant. On appeal 
the lower Appellate Court has, after a very 
carelul consideration 01 the evidence on 
record and the probabilities of the case; 
found as established the following facts: — 

"'{i) that the mcthei of the plaintiff, 
before tie birth 01 tlit? plaintiff, left her 
husband's home and sinc.‘ then neither 
she nor her subsequently brrn son, the 
plaintiff, ever went sad lived with Vitloba 
and f his family ; 

(2) that the plaintiff lived and was 
brought up in his maternal grandfather's 
house ; 

(3) that the plaintiff was married from 
the house of Iris materjial relatives and 
that Vithoba did not take the plaintiff 
to his house and marry him ; 

(4) tliat the plaintiff was married to 
the daughter of a poor labourer much 
beneath the station in life of Vithoba ; 

(5) iliat the admittedly legitimate son 
oi Vithoba borji alter the plaintiff named 

•Sonaji, which was the name of theirlaint- 
iff." 

The Judge held that these facts, combined 
with other evidence, lead to the inference 
that plaintiff was never recogiiised and 
treated by Vithoba as his son; that though 
,the boy was born some 12 years before 
Vithoba 's death, neither he nor his mother 
were taken to Vithoba 's house and the 
fact of two sons reputed to be of the same 
father bearing the same name was impes- 
sible. The suit was dismissed and against 
that dismissal the present appeal is filed. 

The first point urged for the appellant 
is, that the first issue wrongly throws on 
the plaintiff the task of establishing his 
l^itimacy. This is line and the burden 
of proof has been wrongly laid. But where 
the parties have led evideirce and the Court 
has, on that evidence, material to go upon 
for deciding airy disputed point the ques- 
tion of the bu den of proof is not very 
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peitineiit. As ttieii lyordsliips of the Privy 
Council remarked in Seturatnam Atyar v. 
Venkatachela Gounden (i) ; ‘'The contro- 
versy had passed the stage at which dis- 
cussion as to the burden of proof was 
pertinent; the relevant facts were before 
the Court, and all that remained for de- 
cision was, what inference should be drawn 
from them.” Dealing with this question 
the Judges in Krishna Kisor De v. 
Nagendrahala Chaudhurani (2) state : — 
"Where evidence has been adduced by 
both the parties and the relevant facts 
are before the Court, the question’* of bur- 
den of prooi, as iiointed out by Viscount 
Haldane in Kundan Lai v. Begam-un-nisa 
(3), and b} Sir Lawrence Jenkins in 
Seturatnam Aiy r v.* Venkatachela Gounden 
(i), become imnxateiial, and importance 
shot Id m>t be attached to tie question 
on whom tJie initial onus lay; in such 
circumstances, the question of the burden 
of proof is ieally not pertinent.” 

Objection is taken to the finding of the 
lower Appellate Court as regards the docu- 
ment, Exhibit P-i, executed by Vithoba 
on 6th Bebrnary 1893. In that docu- 
ment he names Daulat and gives him certain 
pro])erty because its executant had a son 
born to him. The defence story is that 
that son is Maroti while the plaintiff says 
that the son referred to in that document 
is himself. The defendant produced in 
Court the Vaccination Register. That shows 
an entry ISjo. 15, of the vaccination of a 
child by name IVxaroti, son of Vithoba, 
aged lo months. The Judge writes as 
regards this: "On which date the vaccina- 
tion was made does not appear from the 
register. Under the entry ]No. 17 the 
date of vaccination is si own to be 
iStl Hay 1894. Brom tlis date it is stated 
that the plaintiff is the scr referred to in 
the document, Exhibit P-i, Vithoba had 
admittedly other sons born to him ar>d 
the age in tie Vaccination Register is given 


by andaz and if the age of the boy is con- 
sidered to be 16 months, then he must 
be in existence in Bebruary when the deed 
of gift was executed. So it cannot 
be said that it refers to the plaintiff and 
not to the other Son.” 

The argument for the appellant is based 
on the fact, if the child was Haroti, he could 
not have been born cn thf date of Ihe 
document taking the date i8tl Hay 
1894 as the starting point. That date 
does not refer to the vaccination of Harcti 
but to another vaccination and there is 
little force in the argument advanced on 
this point. 

Objection was rise taken to the Court 
having taken into consideration the state- 
ments made by persons now deceased 
in the mutaUoa proceedings. But it seems 
to me that the statements were rightly 
admitted and it is pointed out that the 
Judge, writi ig of P. W. No. 2's evidence; 
made a mistake because the witness did not 
say that Rukhma lived with Vilbobti all 
the time, and arguments have been based 
oil the misqu otati< in in the judgment of 
the evidence of P. W. No. 9. These mis- 
takes do not vitiate the judgment of the 
lower Appellate Cn rt wh:> has considered 
the evidence, cii record witl care and has 
drawn proper inferences therefrom. 

The facts foind, as stated early in the 
judgment, make th^ story of the plaintiff 
extremely improbable. The fact that a 
subsequent son of Vithoba 's was called 
by the name as the plaintiff unquestion- 
ably si ows<l at tl e plaintiff was not lock^ 
on by Vitloba as his son. Two sons of 
the same lather, as far as my experierce 
goes, are never given the same first name. 
The material findings upon wHch the 
decision of tl is case tiuns are pure findijugS 
of fact and as th-re is notl ing to vitiate 
tlem they will -tand. Tie result is that 
this appeal fails and is dismissed with 
costs. The appellant will pay the res- 
pondent’s costs. 


(i) 56 Ind. Cas. 1175 43 M. 367 at p. 3771 
(1920) M. W. N. 61; 27 M. U, J. 102; XI L. W. 
309} 38 -M. L. J. 4761 22 Bom. L. R. 578; 18 A. 
L. J. 7071 25 C. W. N. 483, 47 I. A. 76 (P. C.). 


O. R. B. 


Appeal dismissed. 
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AMUP CMAm> V. KAWAI KAOT. 

LAH 0 RS mm COURT. 

BIRST CiViI. APPEAI, ]S|0. 6 o2 of 1923. 

October 22, 1923. 

Present: — Mr. Justice Martiueau. 
ANUP CHAND'--I)efendant---AppeI/ 3 ;ant 
versus 

^mammat KAWAI^ KAUR and others — 
Piaintipfs—Rbspondents. 

cm Pro^dufif Code ( Act V of 1908), O. XXI, 
r. 90 — BsfecuHion of decree' — S^e, application to 
set aside — Objection — Proof — Court, duty of. 

An execution sale may be set aside under O. 
XXI r. 90 of the Civil Procedure Code, on the 
ground of a material irregularity or fraud in 
publishing or conducting it, but the irregularity 
or fraud must be proved, and the Court must also 
be satisfied that the person applying to have the 
sale set aside has sustained substantial injury 
by reason of such irregularity or fraud. 

An Execution Court is not competent to set 
aside a sale merely upon objection made to the 
sale, without any enquiry into the objection. 

m 

Appeal from an order of the Junior 
Sab-Judge, Jhang, dated the 3otli January 
1923. 

Mr. Shamaxr Chand, for the Appellant. 

I^ala Faqir Chand, for the Respondents. 

JUDCrMENT. — The Subordinate Judl>c 
has set aside a sale of land effected in exe- 
cution of a decree without ally inquiry into 
the objectioa which was made to the sale. 
This he was not competent to do. A 
sale may be set aside under O. XXI, 
r. 90, Civil Procedure Code, on the ground 
of a material irregularity or fraud in publish- 
ing ot conducting it, but the irregularity or 
fraud must be proved, and the Court must 
also be satisfied that the person applying 
to have the sale set aside has sustained 
subsjtantial injury by reason of such iire- 
gularity or traud. The- objection put for- 
ward in this case was that there had been 
no sale at the spot and Mi. Baqir Cl and 
contends that there was, as a matter ol 
faqt, no sale and that the bids were ficti- 
'^his objection must be inquired 
into before the sale can be set aside 

I accept the appeal, set aside the lower 
Court s order and direct the Subordinate 
Judge to|»ss a fresh order after he has 
ii^to the objection regardine 
the sale. ^ 

The p^ies will bear their own costs in 
tills Court. 

*• App$al emepud. 


CASEB. Itm 

SHYAU I^AB V; BADXX. 

ALLAHABAD HIDE OOUBT. 

Second Civid Appbad No. 367 of 1922. 

June 22, 1923. 

Present .^Mr. Justice Kanliaiya 

Pandit SHYAM I,AI.~“ Defend ant— 
Appeedant 
versus 

Badri ^ and another— PEAINTIFFS 
Respondents. 

Usurious Loans Act iX of 1918), 5. 3 — Un- 
conscionable bargain — Illiteracy ^ and ignorance 
of legal technicalities, whether a ground of re- 
lief. 

A Court [of Equity mayigrant relief to^a debtor 
who has entered into an unusual, hard and un- 
conscionable bargain by reason of his illiteracy 
and ignorance of legal technicalities. 

Ghansham Singh v. Bhola Singh, 74 Ind. 
Cas. 411; 21 A, L. J. 465; (1923) A. I. R. (A) 490} 
45 A, 506, distinguished* 

A stipulation to pay interest at 2 per cent, per 
mensem compoundable with monthly rests is 
unconscionable. 

Second appeal against a decree of tlie 
Subordinate Judge, Shahjahanpur, doled 
the 22nci August 1921. 

Mr. Harnandan Prasad, for the Appel- 
lant. 

Mr. N. P. Asthana, for the Respondents. 

JUDGMENT.- This cappeol nises out 
of a suit for the redemption of a mort- 
gage effected by the plaintiffs, Badri and 
Kidar, in favour of the defendant on the 
23rd of December 1915. The mortgage 
was effected for a sum of Rs. 135, which 
was re-payable with interest at 2 per cent, 
per mensem compoundable with monthly 
rests. The plaintiffs y leaded that they 
never agreed to pay interest at 2 per 
cent, per meffsem with monthly rest, and 
that the above term was entered in the bond 
without tleir knowledge. They further 
pleaded that the interest claimed was, in 
any case, hard ana unconscionable. The 
Trial Court founa that there was no proof 
of undue influence exercised by the credit- 
or and that the terms entered in the bo»d$ 
were finding on the plaintiffs. It decreed 
the entire claim of the plaintiffs accord- 
ingly. The lower Appellate Court, however, 
refused to allow interest ai- the stipulated 
rate with monthly rests. It observed that 
the plaintiffs were illiterate persons and 
ignorant of the technicj^ties of law or 
legal exprcssioi;^, a,nh t^t l^hey coqld not 
be expected to have fully r^lise^ tbc stipu- 
entii:ed in the mortgage in regard 
to the pyment ol compimd maxmb with 
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monthly rests. The stipvJation w^s un- 
doubteuly unusual, haru and unconscion- 
able ; and probably haa its effect been 
fully realised by 11 e plaintiffs at the time 
the mort^age-deeu was written they would 
not have agreed to the transiction. It 
can not be said tliat t) e debtor entered 
into it with open eyes, for the lower Appel - 
late Court finds, l]iit lie was, by reisou 
of I'is illiteracy ana ignorance of legal 
technicalities, unable to realise the effect 
of the same. A Court of Eiiuilj nuiy^ 
therefore, relieve J im c^nd grant sncii relief 
as the circurnstoncts ot the c-.se may 
recjuire. The dedsioi' iu Ghansham Singh 
V. Bhola Singh (i) does not J pph, because 
the question here is whether the execut mts 
understood ana re: Used the effect of the 
terms entered in the moTtgf'ge-<leed, the 
finding on whidi is against the plaintiffs. 
The appeal, therefore, fails ai dis dismissed 
wit!j costs. 

A. A. Appeal dismissed. 


(1) 74 Ind. Cas. 411; 21 A. h. j. 465 at p. 470; 

(1923) A. I. R. (A.) 490; 45 A. 506 (F. B.). 


ALLAHABAD HIGH COURT. 

Second Civir. Appeal No. 567 of 1922. 
July 6, 1923. 

Present Mr . Justice Kanhaiya Lai. 
JADUBIR— Defendant- Appellant 
versus 

GAJADHAR and others- Plaintiffs- 
RES POND ENTS. 

Hindu Law — Ancestral property — Sale in 
execution of decree against father— Suit to set aside 
sale by sons— Immoral debts— Notice— Want of 
I egal necessity, if sufficient reason— Onm of proof. 

Where joint ancestral property has pa^ed out 
of the pint family either under a conveyance 
executed by the father in consideration of an 
antec^ent debt, or* in order to raise money to 
bay off an antecedent debtor or under a sale in 
the execution of a decree for the father's debt 
the sons cannot recover that property unless 
they show that the debts were co^rtr^e^ for 
i^oral purposes and the purchaser had notice 
that they were so contracted. 

Want of legal nece sity is not a sufficient 
ground to defeat an auction-purchaser or his 
assignee of the rights acquired by virtue of the 
auction-sale. [p. 786, cols, x & 2.] 

Gitdharee Loll v. Kantoo Lall, i i a ^21- 
14 B. L. R. 1871 32 W. R. 50; 3 Sar. P. C. T 280 
(P. C.) aitd Sahu Rmn Chandra v. Bhup Singh, 39 


Ind. Cas. 280J 39 A. 4371 21 C. W. N. dgSj i Pj 
b. W. 557; 15 A. L. J. 437 i 19 Bom. L. R. 4981 
2b C. L. J. i; 33 N. L. J. 14; (1917) H. W. N . 
439; 22 M. L. T. 22s 6 L. W. 2I3J 44 I. A. 126 (P. C.), 
relied on. 

Second appeal against a decree of tbe 
District Juage, Benares, dated the i3tb 
of January 1922. 

Mr. Kamuda Prasad, for the Appellant. 

Mr. H.K. Mukerji, for the Respondents. 

JUDGMENT.- The dispute in this case 
relates to a portion ot plot No. 44 khasra 
situated in the village Pipri. That portion 
belonged to a joint family consisting of 
Scilik Pande and his sons Ram Jag and 
Gajadhar. SMik Pande was the manager 
of the joint family. On the 2nd of July 
1890 he and his son Rom Jag made a simple 
mortgage of tlie said property in favour 
of Jagannath. Subsequently, on the 31st 
of Jaiiaury 1900, he and his co-sharers 
mortgaged their entire plot No. 44 khasra 
with Mmgru and gave hint possession. 
In 1903, Jagannath filed a suit for the 
recovery of the money due on his mort- 
Ibage and obtaine 1 a decree in execution 
of which he purchased the mortgaged 
property. The other son and grandsons 
of Salik Pande were not made parties to 
that suit. Jagannath sold the share pur- 
clrased by him to Jaffubir Pande who got 
mutation of names effected in his favour 
in the revenue pa pets in respect of the 
same. 

The present suit was filea by one of the 
sons and some of the grandsons of Salik 
Pan’e for a declaration that the mortgage 
and auction-sale aforesaid were not binding 
on them and for the maintenance of their 
possession over the same. Their allegation 
was, tiidt the mortgage in question was 
maae without any legal necessity and that 
they had since acquired the rights of Mangru 
by paying the money due to him on the 
subsequent mortgage of the 31st of Janu- 
ary 1900. The defendant Jadubir Pande 
opposed the claim on the ground that he 
hau purchased the property in question 
in satisfaction of a prior mortgage which 
was made for a valid family necessity. 
He denied that the plaintiff was in pro^ 
prietary possession of the yispated property 
and pleaded that the claim was barred by 
limitation and section 42 of the Specific 
Relief Act. The Courts below repelled 
those contentions and decreedi the idaim. 
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They founi that the plaintiffs were in posses- 
sion of the hisx 3 uted property by virtue 
of their redemption of the subsequent 
mortga.i^c and that the contesting defend- 
ant-appellant had failed to establish that 
the mortgage of the 211 1 of July 1890 
was made for a legal necessity. 

Tiiey, however, overlooked the fact that 
the mortgaged property h:ia ilready been 
sold in satisfaction of that mortgage, and 
rights of a third party had come into 
existence, wliich could not be oisplaced 
unless the sons and granjsons of Salik 
Pande, the mortgagor, were prepared to 
establish thit the mortgage in question 
was made for illegal or immoral purposes. 
As observed by their I^ord ships of the 
Privy Council in Girdharee Loll v. Kantoo 
Lai fi), where joint ancestral properly 
has passed out of a joint family either 
under a conveyance executed by a father 
in consideration of an antecedent debt 
or in order to raise money to pay off an 
antecedent debt, or under a sale in execu- 
tion of a decree for the father’s oebt the 
sons cannot recover th it property, unless 
they show that the aebts were contraded 
for immoral purposes ana that the pur- 
chasers had notice that they were so con- 
tracted. In Sahu Ram Chandra v. Bhup 
Singh (2; their hotdships re-affirmed 
that view The sale was a public sale, 
which could have been prevented by the 
plaintiffs, had they taken steps in time, 
by an assertion of their rights. They took 
no snch steps ana they cannot now be 
permitted to defeat the rights acquirea 
by a third party by simply questioning 
the transaction entered into by the head 
of the family, of which they were members. 
The Courts below erred in throwing the 
onus on the defendants, as if no sale had 
taken place, ana the rights of the third 
party haa not come into existence. It is 
no use sending the case back for aisposal 
because in the plaint there was no allegation 
that the debt in question was incurrea for 


(1) 1 1 . A. 32IJ 14 B. I#. R. 187J 22 W. R. 561 
3 Sat.P.C. J. 380 (P.C.). 

(2) 39lnd. Cas. 280; 39 A. 4371 21 C. W. N, 
698; 1 P. L, W. 557; 15 A. h. J. 437{ 19 Bom. I#. 
R. 49^1 b. J. i; 33 M. h. J. I4J (1917) M. 
W. N. 439; 22 M. ly. T. 221 6 If. W. 44 I. A. 
xa6 (P. C). 


illegal or immoral purposes. All tliat was 
said was, that the mortgage was not taken 
for family necessity, but that grotu^d is 
not enough to defeat the auction-ptirch iser 
or his assignee of the rights acquired b}^ 
virtue of the auction-sale. The subse- 
quent redemption maue by the plaintiffs 
of the puisne mortgage cannot give them 
any higher title. I'he appeal must, there- 
fore, be allowed ana the claim of the plaint- 
iffs dismissed with costs here and hitheito. 

M. A. A. & w. c. A. Appeal allowed. 


LAHORE HIGH COURT. 

PIRST CiVIIy APPEAE No. 1361 OF 1920. 
March 4, 1922. 

Present: — vSir Shadi hal, Kt., Chief 
Justice, and Mr. Justice Camjdaell. 

The I’irm of NARAIN DaS-JAINI LAL, 
OF BRLHI— Peaintiffs — APPEEEANTS 
versus 

The Firm of JAI NARAIN-BAIN LAL 
OF DELHI and another — Defendants 
— Respondents . 

Injunction to restrain arbitration — Award pled 
in Court, effect of. 

An injunction cannot be granted where the 
thing sought to be prevented has been done and 
cannot be undone. For instance, an injunction 
cannot be granted restraining the opposite party 
from proceeding with an arbitration, where it is 
found that the arbitration proceedings have 
already been held, and an award has been made 
and filed in Court. In such a case the Court is 
entitled to take into consideration events which 
have happened pending the suit or appeal. 

First appeal from a decree of the Sub- 
Judge, Delhi, dated the 28th January 1920. 
Lala Mofi Sagar, R. S., for the Appellants. 
Pandit Sheo Narain, R. B., for the 
Respondents, 

JUDGMEINT. — In this suit the plaint- 
iffs stated that the defendants, professing 
to act in terms of a contract between the 
plaintiffs and defendants, bad given notice 
to the p aintiffs threatening to appoint 
arbitrators to decide a l^ed disputed 
questions under the contract. They assert- 
ed that there was in fact no contract^ and 



I^AKSMMICHAND V. D¥I4CHAND. 

the alternative that, if a contract had 
ea entered into, it was bad on account of 
,ud or misrepresentation. They asked 
i for a dec aration that the defendants 
d no right to appoint arbitrators, there 
ing no contract or the contract being 
id, and {b) for an in jonction restraining 
e defendants from nominating an arbi- 
itor on behalf of the plaintifis and from 
oceeding with the arbitratioQ. 

The lower Court held that no injti notion 
uld be granted in view of section 56 W 
the Specific Relief Act, and that the 
iiiitiffs being able to seek further lelief 
an a mere declaration, e., cancellation 
the contract, were not entitled to the 
claration prayed for. On these preli- 
inary points the vSuit was dismissed and 
e plaintiffs have appealed. 

The first thing whi:h we have to con- 
ler is, the effect of events subsequent 
the judgment under appeal. The arbi 
itors have been appointed, arbitration 
oceeding s have been held, an award 
s been delivered and it has been filed 
Court under section ii (2) of the Indian 
•bitration Act. So far, therefore, as 
e injunction is concerned, the j) aintiffs- 
ipellants can have no relief now. The 
ing sought to be prevented has been 
ne and cannot be undone. 

AS regards the declaration, the plaintiffs, 
ter delivery of the award ixi January 
21, filed n second suit for cancellation 
the award which is of a very compre- 
nsive character and in which all questions 
ating to the existence and validity of 
e contract have been placed in issue, 
lis suit was decided by the learned Sub* 
dinate Judge, Delhi, upon certain pre- 
ainary issues but we have set aside his 
dgment on appeal [Jai Narain-Babu Lai 
Narain Das-Jatni Mai (i), Civil 
)peal No. 2216 of 1921] and have re- 
inded the case for a fresh decision on 
e above-mentioned questions. In these 
‘cu instances, it appears to us useless 
send the present vSuit back for re- trial, 
le plaintiffs aid ask for a consequential 
lief, e.y an injunction, and when they 


(i) 69 Ind. Cas. 585J 3 U 296J (1922) A. I. R. 

.) 369. 


alleged that the contract did not exist, 
they were not bound to ask, simultaneously, 
for it to be cancelled. Thus, the lower 
Court was probably wrong in dismissing 
the prayer for declaration for the reasons 
stated by it. At the same time, in view 
of the altered situation, we are not prepared 
to complicate matters further by reversing 
the decision under appeal. The plaintiffs 
can secure in the subsequent suit all relief 
which they could possibly obtain on their 
claim now under consideration and it is 
unnecessary for them now to ask for the 
discretion of the Court to be exeicised 
in their favour in the first suit 

We dismiss the aj^pea , but order parties 
to bear their own costs, since it is doubtful 
whether the lower Court's decisioi was 
correct and our order is based on the change 
of circumstances. 

z. K. Appeal dismissed. 


NAaPUR JUDICIAL COMMISSIONER’S 
COURT. 

Second Civn, appear No. 298 of 1922. 
July 5, 1923. 

Present: — Hallifax, A. J. C. 

IrAKSHMI CHaND— Peainxiff— 
APPEEEANT 
versus 

DUTI CHaND— Defendant — Re- 
spondent. 

Limitation Act [IX of 1 90S), Sch. 7, Art. 145 
— Civil Procedure Code [Act V 0/1908), 0 . XXI, 
rr. 44, 45 — Attachment of property — Suit for 
possession from sipurd-dar by owner — Limi* 
tation. 

The period of limitatioa for a suit against 
a sipurd-dar, or temporary Officer of the 
Court in charge of attached property, for the 
return of the property by the successful objecting 
owner of the property is thirty ye ' rs under 
Art. 145 of Schedule I to the Limitation Act 
and commences to run from the date when the 
Court orders the return of the property to the 
owner, as the relationship of depositor and 
depositary is created between the owner of the 
property and the sipurd-dar on that date; 
[p, 788, col, 2.] 

Appeal against a decree of the District 
Judge, Nagpur, in Civil Appeal No. 1525 
of 1921, decided on the 28th January 
1922. 
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Messrs. M. B. Kinkhede, P. B., and 
M. R. Bobde, for the Appellant. 

Mr. M, K, Padhye, lor the Respondent. 

JUDGrMENT.— The facts with which we 
are concerned in this case are as follows: 
On the 28th of November 1914 certain stand- 
ij^i; crops belonging to the plaintiff-appel- 
lant I/akshmichand were attached in exe- 
cution of a decree against another person 
who was originally a defendant in the 
suit but has by this time rightly been 
allowed to drop out of it. On the same 
day, under the provisions of rr. 44 and 
.15 of O. XXI of the Civil Procedure Code, 
these crops were put in the custody of 
the defen da nt -respondent , Dulichand, on 
behalf of the Court and were subsequently 
garnered by him. lyakshmichand ])ut 
in an objection in the Court which had 
made the attachment and that Court passed 
an order on the T5th of January 1916 that 
the attachment should be raised, finding 
that the c^ops were the property of the 
objector lyakvshmichand. This, of course, 
necessa ily inc tided an order on Dulichand, 
the stpurd-dar, or temporary officer of the 
Court in charge of the attached property, 
to return it to Eakshmichand. 

2. I/akslimichand, however, took no 
immediate steps to enforce the order, 
and the decree- holder who had obtained 
the attachment, filed a suit on the 8th 
of March 1916 for a declaration that the 
crops were the property of his judgment- 
debtor and liable to be sold for the satisfac- 
tion of his decree. He succeeded in the 
First Court but the decree was set aside 
in appeal and that appellate decree 
was confirmed by this Court, Now Duli- 
chhnd, the temporary officer of the Court 
who was ill charge of the property, was 
very strongly and very naturally in 
sympathy with Du ichand, the attaching 
creditor, who not on y bore the same name 
but was the same peison. Confusion of 
thought arising out of this dual personality 
is very common in cases of this nature 
and traces of it are to be found here. Out 
of his natural sympathy with the decree- 
holder the sipurd-daf' letained the prop- 
erty, and through his inability to rea i&e 
that the sipurd-dar and the decree-holder 
were two difEeient iiersons the owner of 
the property refrained from enfcxrcing the 


order for its return against the latter till 
he filed the present suit Oai the 27th of 
April 1921. 

3. Takshmichand seems all along to 
have laboured under the impression that 
the order for restoration was not enforceable 
againvSt the stpurd-dar till the suit filed 
against him by the decree- holder had been 
decided hi all the three Courts through 
which the majority of suits in India pass, 
and that suit was not finally decicied in 
this Court till the 30th of April 1920. The 
plaint he did eventually file certainly does not 
make it perfectly clear that he is suing the 
sipurd-dar and not the attaching creditor, 
especially a s t he j u dg meiit- debtoi wa s j oi ned 
as a defendant, though no relief was claimed 
against him. Perusal of the plaint, however, 
shows that it was in essence a suit agaiiust 
the sipurd-dar, and it only requires very 
slight verbal amendments, which would 
have to be allowed if they are necessary, 
to make this perfectly clear. 

q. The reason given by the learned Dis- 
trict Judge for repelling thecontejition that 
Art. 145 of the Eimitatioa Act governed 
the case is that the crops passed into the 
possession of the Court when they were 
attached and the possession of Dulichand was 
on behalf of the Court and ‘'no relationship 
of depositor and depositary was created 
between plaintiff and defendant No. i 
on the appointment as sipurd-dar of the 
attached property . ” Tliat relati onvShip was, 
however, created between them when 
the Court ordered the return of the property 
to Eakshmichand on the 15th of January 
1916. In this view, it becomes apparent 
that the period of limitation for the suit 
is that stated in Art. 145 of the Schedule 
of the ^imitation Act, which is thirty years, 
and that that period began to run on the 
15th of January 1916. The suit has been 
decided in both the Courts below on the 
preliminary plea of limitation, as the 
defendant reserved all his pleas on the 
merits till that had been decided. 
It must, therefore, be remanded for 0 fresh 
decision on the merits. The costs so ial 
incurred in tliis and the lower Appellate 
Cotirt will b- Ueated as co.-ts in the suit, 

G. Ri D. & w. c. A. 

Case remanded^ 
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LAHORE man court. 

First Civil appeal No. 2048 of 1922. 

Bebniary 17, 1923. 

Present: — Mr. Justice Martiueai’. 
SHANKAR BAS and another-- 

J UBGMENT-BEBTORS— A PPELLANTS 
versus 

K/vSXURl LAB and others, minors. 
Through AMAR NATH- Decree- 
HoLders — Respondents. 

Civil Pfocedwe Coda [Act Fo/ 1908), 5.47, 
0 . XL I, r. 6(2) — Execution of decree-^Stay of 
iale — Order, nature of — Appeal, whether lies — 
Court, duty of. 

An order rdating to the stay of sale of immoveable 
property in execution of a decree made under 
O. XLI, r. 6 (2) of the Civil Procedure Code, falls 
within the purview of section 47 of the Code and 
is appealable. 

Subramania Pillai v. Kumar avelu Atnbalam, 
33 Ind. Cas. 66; 39 M. 541 relied on. 

When an application to stay a sale is made 
under O. XLI, r. 6 (2) of the Civil Procedure Code, 
it is incumbent on the Court to stay the sale on 
such terms as to giving security or otherwise as 
the Court thinks fit. An order directing that 
the sale be stayed on condition that the decretal 
amount is deposited and paid to the decree-holders 
who are not required to furnish security, is against 
the spirit of the rule as it is tantamount to an 
order refusing to stay the sale. 

Miscellaueous first appeal from an 
order of the Senior Subviidinate Judge, 
Berozepore, dated the ivSt August 1922. 

Iy^,1a Fakir Chand, for Rain Badri Das^ 
R. B., for the Appellants. 

Lala Anant Ram Khosla, for Rala Ram 
Chand Manchanda, for the Respondents. 

JUDGMENT . — An order having bee: 
made for the sale ot immoveable propel ty 
in execution of a decree, the judgment 
debtors, whose appeal from the decree 
is pending, applied to the Executing Court 
Under O. XlyT, r. 6 (2), Civil Procedure 

Code, for the stay of the sale. That Couit 
has ordered that the sale be stayed on 
condition that the decretal amount is de- 
posited and paid to the deciee-holders 
who are not required to furnish security. 
The judgment- debtors have appealed from 
the order. 

It is contended for the respondents that 
no appej'.l lies, and Janardan Trimbak 
Cadre v. Martand Trimbak Cadre (i) 
is cited in .support of this contention 
It is also pointed out that the words 
(I) 59 Ittd. Cas. 5231 22 Bom. L. R. 12121 45 
Bi *41. 


y stay of execution, " which occurred 
in section 244 of the Civil Procedi re Code 
of 1882, have been om'tted hi the corre- 
vSpouding section 47 of the presej^t Code. 
But the words may have been omitted 
because they were regarded as superfluous, 
as was remarked in Suhrama.ma Pillai v. 
Kumaravelu Amhalam (2), ajid in that 
case the learjicd Judges said that they 
weie not satisfied that the omission of 
the words in section 47 of the present Code 
was any indication that matters relating 
to stay of execution were not within the 
section. I do not see how the question 
whether execution of a decree slioulj be 
stayed can be said to be not a matter relat- 
ing to the exeuAion. I hold that matters 
relating to stay of execution fall within 
section 47, and that the lowei Court's 
order is appealable. 

It was incumbent on the lower Court, 
under O. Xlyl, r. 6 (2), to stay the sale on 
such terms as to giving security or other- 
wiseasthe Court thought fit until the appeal 
was disposed of. The ordei which tiie 
lower Court has pa.ssed is clearly against 
the sjiirit of that rule, as it is tantamount 
to an order refusing to stay the sale. 

Counsel for the respondents urges that 
on an application of the appellants an 
interim order was jiassed by this Court 
on the 9th Bebruary 1922 staying the sale 
on condition that they paid into Court the 
decretal amount, which was not paid to 
the decree-holders till further orders iinlCvSS 
the latter gave security, and that that 
interim order was discharged on the 0th 
JnJy because the condition laid down 
in it had not been comjdied with. But 
the appellants failure to fulfil the condi- 
tion laid down in the interim order is im- 
material because the sale of the property 
had not been ordered wdien that interim 
older was made. As soon as the sale 
was ordered, the appellants had the light, 
under O. XLI, r, 6 (2) of the Code, to have 
it stayed. 

I accept the appeal and direct that the 
sale of the immoveable property attached 
be stayed until the appeal is disposed of 
on condition that the appellants furbish 


(2) 33 Ind. Caa; 39 M; 54L 
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secwrit}' for the payment of the decretal 
amount and of interest thereon at the 
rate of six per cent, per annum. No order 
as to costs. 

z, K. Appeal accepted. 


OUDH JUDICIAL COMMISSIONEJl’S 
COURT. 

MISCKI.I.ANEOUS ClVIEAPPEAE No. 27 
OF 1923. 

Present: — ^Mr. Wazir Hasan, A. j. C., and 
JVxr. Daniels, A. J. C. 

Syed IJAZ HUSaIN and another — 

—APPLICANTS 

versus 

LACHMAN das and others— Opposite 
Party. 

Provincial Insolvency Act ( V of 1920), s. 34 (2) 
— Debt, proof of — Limitation plea — Time, point 
of, at which applicable — Court, power of, to reject 
application to enter creditors on schedule — Grounds 
other than limitation. 

Under section 34 {2) of theProvincial Insolvency 
Act, 1920, the date of the adjudication is the 
point with reference to which it should be deter- 
mined whether the recovery of a debt is barred 
by time or not. (p. 794, col. i.} 

When a debt is held to be provable within the 
meaning of the foregoing section, it is still open to 
the Court to reject the application for entering the 
name of the creditor on the schedule, on grounds 
other than that of the debt being barred by 
limitation. 

Appeal against an ordei of the District 
Judge, lyJcknow, dated the 21st hebntary 
1923 - 

order OF REFERENCE, 

Wazir Hasan, A. J. Q.~-(July 2, 1923.)— 
This is an appeal against an order 
passed in an insolvency proceeding 
under Act V of 1920 by the District 
Judge of Lucknow. The resp)ndents held 
a decree for a sum ot Rs. 10,727 11-7 
against one Agha Saiyed Mnjtaba 
Klian, who died during the pendency of 
the proceeding in the Court below. They 
applied for the execution of their decree 
against the assets of the deceased Agha 
Saiyed Mujtaba Khan. The Court seized 
of the execution refused to proceed with 
the appication on the ground that the 


decree-holders had not obtained permission 
for execution of the decree under section 
16 of Act III of 1907, that is, the Piovincia 
Inso vency Act before it was re -placed 
by the subsequent Act V of 1920 
" On the 31 d October 1922 the respondents 
applied to the Insolvency Court for per- 
mission to proceed with the execution 
of their decree under section 28, clause 
(2), of Act V of 1920. This application 
was disposed of by the learned District 
Judge by his order dated the 21st February 
1923, which is the subject-matter of appeal 
in this Court. The appellants, who are 
the sons of the deceased insolvent, objected 
to the permission being granted or to the 
entry of the respondents in the schedule 
of creditors on the ground that the app i* 
cation for execution was barred by li- 
mitation. The learned District Judge has, 
by his o der a ready mentioned, rejected the 
objection lodged by the app el ants The 
argument in appeal is that the decree being 
ba red by limitation no pel mission to pro- 
ceed with its execution should have been 
granted nor should the respondents have 
been entered in the schedule of creditors 
of the deceased insolvent. 

It is obvious that the subject-matter 
of dispute between the parties is the decree 
which the respondents hold as against 
the assets of the deceased inso vent and 
the valve of that decree is over ten thou sand 
rupees. This being so, this appeal should 
originally have been fixed for hearing be- 
fore a Bench of two Judges In any event, 
I think it is a fit case to be so heard. I 
certify accordingly. 

Messrs. Niamat Ullah and Ghulam Husatn 
Naqvi, for the Appellants. 

Messrs, Bisheshar Nath Srivasiava and 
Mahesh Prasad, for Respondents No' I 
and 2, 

JUDGMENT.— This is an appeal 
under the Provincial Insolvency (Act V 
of 1920) from an order of the District Judge 
of Lickhow. dated the 21st of Pebruary 
1923. So much of the facts as are necessry 
fox the disposal of this appeal are stated 
in the order of reference made by one of 
us on the 2nd July 1923 Two points 
were u ged in support of the appeal:— 

(i) that the debt was not provable 
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within the provisions of section 34 » sub- 
section (2) of the Act, and 

(2) that even if provable, the names 
of the creditors should not be entered 
in the schedule. 

As regards tie first point, it was urged 
tlat the recovery of the judgment- debt 
was barred by limitation,' in other viords, 
that an application for execution of 
the decree awarding the debt under con- 
sideration would be barred by limitation 
if it we.e made in a Court of civil junsdic- 
tion. We think that the point of time 
with reference to which the question as 
to whether the recovery cf a debt is barred 
bv time or not shou d be determined is 
the (lat e of the a dj u dication. T he 1 angu age 
used ill sub-section (2) of section 34 in 
onr judgment, perfectly clear on this point. 
It says: All debts and liabilities, present 

or future, certain jr contingent, to which 
the debtor is subject when he is adjudged 
an insolvent shall be de^^med to be debts 
provable under his A».t/^ It is admitted 
that the recovery of the debt was not barred 
on the date of the adjudication. We, there- 
fore, overrule the first point 01 the argin 
ment . 

As regards the second point, it may be 
said that when a debt is held to be provable 
within the meaning of .section 34, sub-sec- 
tion (2) oi the Act it is still ojien to the 
C( urt to reject the applicati )n for enter- 
ing the name of tlic eaitor on the schedule. 
It would not, however, be possible to reject 
it on the ground that the recovery^ of the 
debt is barred by limitation. There may 
be grounds other tlan tlat on which the 
ap|)li cation may be rejected, and it wall 
still be open for the learned Ji’.dge of the 
Insidveacy Court either to accept or reject 
the api)rication on grounds other than 
that d the debt being barred by limitation. 
We express no opinion on that point. 
The appeal is dismissed with costs. 

M. B. J. & W. C. A. Appeal dismissed. 


LAHORE mOH COURT. 

Civil, APPEAR No. 2591 OF 1922. 
i^ebruary 5, 1923. 

Present: — ^Mr. Justice Moti Sagar. 

RaM GOPaT—Peaintipp— -Peo'itioner 
versus 

KANPHUL SINCE ai^b others— 
Defenb ants — Responbents . 

Execution of decree — Sale — Stay of sate pending 
appeal — Property to remain under attachment’^ 
Stay of sale, whether justified. 

The continuance of an attachment on property 
in execution of a decree sufficiently secures the 
rights of a decree-holder to warrant an order stay- 
ing sale of the property during the pendency of 
an appeal against the decree. 

Radha Balab Singh v. Sewa Ram, 15 Ind. Cas. 
870; 04 P. W. R. 1912, followed. 

Civil appeal under O. XRI, r. 5, Civil 
Procedure Code, for stay of execution 
prot'eedings. 

Mr. Manohar Lai, for the Petitioner. 

Mr. Nanak Chaiid, for the Res- 

pondent. 

JUDGMENT.— These are two applica- 
tions for stay of execution proceedings 
under O. XIJ, r. 5 of the Civil Procedure 
Code. It appears that on the 26th May 
1920 the decree-holders, Manphul Singh 
and others, obtained a decree for Rs. 10,000 
against certain judgment -deb tors who 
are now repiesented by defendants No. 8 
to TO from the Court of Senioi Subordinate 
Judge, Hiv^,‘^ar. In execution of this decree 
they attached ceitaii; j^roperty which the 
plaintiH says is his and that it is consequent- 
ly not liable to attachment and sale. He 
filed certain objections which were dis- 
allowed. Thereupon, he brought the pre- 
sent usual declaratory suits that the prr.p- 
erty should not be sold iii execution of 
the decree obtained In' the decree-holders 
against the judgment- debtors. The suits 
were dismis.sed. Appeals have been lodged 
agaiix.st these decrees and are now pending 
in this Court. The decree-holders have, 
in the meantime, applied for the execu- 
tion of the dec^ree. 

Iix my opinion, the execution proceedings 
ought to be stayed. If the plaintiff succeeds 
in "his appeals and the property is sold 
away and passes out of his hand before 
the appeals are decided, it will become 
very difficult, if not impossible, for him to 
jecover it back. The case is fully covered 
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by the case reported as Radka Bahh v. 
Singh V. Sewa Ram (1). The decree- holders 
will have sufficient secnrit3^ in the property 
itself which will remain under attachment. 
I confirrtt the order passed on 27th October 
1922, and direct that the property in snit 
shall not be sold pending decision of the 
appeals in fhis Court, and that it shall re- 
maiji under attachment. The decree- 
holders sliall, however, be at liberty to 
execute their decree as to costs. An early 
date should be fixed for the disposal of 
the two appeals. 

W. C. A. Order ao§ordingly. 

(i) 15 Ind. Cas. 8761 94 r** W. R. 1912* 


ALLAHABAD HIGH COUET, 

Second Civu. appeals Nos. 1333 and 1334 
OF 1921. 

March 16, 1923 . 

Present: — ^Mr. Justice Rafiqite and 
M . Justice I/indsay. 

SHEO BaDAN TKWaRI and another 

— PLAINTIFFS— ApPEII. AN 7 S 

versus 

SaKBBZaDI KirnR— 

Defendant — Respond en r . 

Custom — Pre-emption — Wajib-ul-arz, entry in, 
construction of. 

A clause in a wajih-ul-arz provided that in 
case of a transfer by a co-sharer of liis share 
by sale or mortgage he must give preference to 
his co-sharers over a stranger, and that, in case 
a mortgage given by a co-sharer has matured 
and the mortgagor is unable for want of funds 
to redeem the mortgage, any of his co-sharers 
can pay off the mortgage and retain the share 
so redeemed unt 1 the original mortgagor is in a 
posit on to pay his co-sharer ; 

Held, that the clause wa* merely a statement of 
matters which the co-sharers had agreed upon and 
did not amount to a record of custom. 

Surajhali Singh v. Mohammad Nasir, 48 Ind. 
Cas. 220; 16 A. L J 879, relied upon. 

Second appeal from a decree of the 
District Judge, Azamgarli, reversing that 
of the Muiisif. Hawaii. 

Mr. Harmndan Prasad, for the Appellants. 

Dt. Kafirs Natl? Katjtf, for tic P.e- 
spondent; 


JUDGMENT. — ^Thetwo Appeals Nos. 1333 
and 1334 are connected, ii.asmuch as they 
arise out of one suit brought by the plainliffs- 
appellants to pre-empt c(^rtain property 
Conveyed by Moti Saran and Musammat 
Sona Kunwar to the contesting defendants;’ 
The claim was resisted on the ground, among 
others, that the custom 01 pre-emption 
alleged in the plaint did not obtain in the 
village in which the property sold was 
situate. In support of the alleged custom 
of pre-emption the pla^’ntiffs-appellants 
produced the wajib-ul-arz of the village. 
The learned Munsif accepted the recital 
in the wajih-ul-arz a.s e\fidence of the custom 
stated in the plaint and decreed the claim. 
On appeal hy the vendees, the learned 
District Ju dge constru ed the cl au se relating 
to the transfer of a share by a co-sharer 
in the village differently. He was of 
opinion that the phraseology of the clause 
upon which reliance was placed by the 
pre-emptors negatived their allegation 
as regards the custom of pre-emption. 
The appeal was, therefore, allowed and 
the decree of the First Court was set aside 
and the claim of the pre-emptors was 
dismissed. 

In appeal before us it is contended on 
behalf of the plaintiffs-appeJlanls, the pre- 
emptors, tliat the learned Distiict Judge 
has not interpreted the clause of the manb- 
ul-arz relating to the trajjsfer of pro])erty 
by a co-sharer correctly. The clavio 
upon which reliance is placed is to 
the effect that in case of a transfer by a 
CO- sharer of his share by sale or niorfgage 
he mUvSt gove preference to his co-shartrs 
over a stranger. It further goes on to 
say that in case a mcitgage given by a 
co-shaier has matin cd and the mortgagoi 
is unable for want of funds to redeem 
the mortgage, any of his co-sharers can 
pay off the mortgage and retain the share 
so redeemed until the or’gij.al mortgagor 
i s in a position to pay his co-sharer. Wanb^ 
ul-araiz of this kind have come up before 
this Court more than once, and it has been 
held that the terms that we find ip, the 
present wa]tb~ ul-arz do not go to show 
that they are a record ojl custom, a 

reported rafc on this point is that 

of Sura /ball Singh v, Mohammad Nasir 
(l). The wanb-ul-arz in the leDorti^H 
(x) 48 lad; Cat* 22^1 16 A, Li Ji 679, 
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case was also in similar terms to 
the one before iis. Iji the reported case, 
on interpreting the wajih-ul-afz before 
them, the learned Jndges of this Court 
held that the entry in the imhh-ul-arz m the 
very face of it divSproA'ed the existence 
of the custom. The clause relied upor 
by the plaintiffs-appellants, when read 
as a whole and examinee] closely and care- 
fully, goes to show that it mentions matters 
wliicli the co-sharers had agreed upon and 
(Iocs not mention a custom. We agree 
with the conclnsion arrived at by the 
lower Appellate Court, and hold that the 
plaintilis-appellants have failed to prove 
their allegation of custom. We, therefor (, 
dismiss this appeal with costs. 

Z. K. & W. C. A. Appeal dismissed. 


LAHORE HIGH COURT. 

Ml^CRI,I.ANKOUS hiRST CrVII, APPBAI. 

No. 2779 OP 1922. 

March To, 1923 

Present:—- Mi'. Jiistic c Moti vSagar. 

BA JR ANG DaS — Judgment- Debtor 
— Appeeeant 
versus 

DONG ARvSJ D aS-“Decrei:-PIoedek 
— Responiiext. 

Appeal — Order declining to accept security, 
whether appealable. 

An order declining to accept the security offered 
by a judgment-debtor before granting him an 
injunction staying the execution of a decree against 
him, is not appealable. Such an order is merely 
interlocutory, and it is well settled that an appeal 
liCvS only from a decree which conclusively deter- 
mines the rights of the parties with respect to 
all or any of the matters in controversy. 

PEkx 

Miscellaneous First r.iipeal from r.r order 
of the Senior Sub- Judge, Hissar, dated 
the 6th Octobei 1922. 

Mr. Shamaif Chand, for the Appellant. 

Mr. Nanak Chand, for the Re.spondent. 

JUDGMENT*— This appeal arises out 
of execution proceedii^s. One Dongarsee 
Das, a Mahaian of Sirsa, obtained an e* 
parte decree for Rs. 9,631-6-6 against one 
Bajrang Dasftom the High Court of Calcutta 
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in November 1921. He obtained a transfer 
certificate and proceeded to execute his 
decree in the District of hissar. Certain 
objections were filed by the judgment- 
debtor whicl were overruled. Thereupon the 
judgment-debtor brough* a suit for setting 
aside the ex parte decree on the ground 
that it had been obtained by fraud in the 
Court of the Senior Subordinate Judge 
of Hissar. This suit was also dismi.ssed. 

An appeal against this decree is now pend- 
ing in the Court of the District Ju({ge of 
Hi.ssar. Along with this Memorandum of 
Appeal the judgment- debt or filed an 
application for the issue of a temporary 
injunction that tie execution of the decree 
which was pending in the Court of the 
vSenior Subordinate Judge, Hissar, be 
stayed. The District Judge granted that 
application and ordered that the judg- 
ment-debtor should file security before 
execution could be stayed. The judg- 
ment-debtor thereupon offered to hypo- 
thecate his immoveable property by way of 
.security'. The learned Subordinate Judge, 
however, refused to accept this security 
a.s sufficient and allowed two week's time 
to the judgment- debtor to produce some 
otter per.5on as surety. It is agains^ 
this order that the present appeal has 
been lodged. 

A preliminary objection has been raised 
that no appeal lies. In my opinion, this 
objection must prevail. It is well settled 
that every interlocutory order passed 
in the course of execution proceedings 
is not appealable, and that an appeal lies 
only from a decree and a decree must con- 
cl u sively det ei mi ne t he rig ht s of the parti es 
witl regard to all 01 any of the matters 
in. controversy. The order attacked in 
the present case determines no rights of 
the parties that are in controversy^ The 
District Judge ordered that execution 
should be stayed on condition that security 
should be given. The security was given, 
but the Executing Court was not satisfied 
with it. I do not think that this order 
can possibly be regarded as an order deter- 
mijhng any rights of the parties or can 
be treated as a decree and be the subject 
of an appeal. 

The appeal is accordiirgly dismissed 
with cost^. 
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PATNA HIGH COURT. 

FUIIi BENCH. 

Second Civii. appkae Imo. 1094 op 1920. 
July 13, 1923. 

Present:— Sir Dawson Mller, KT., 
Chief Justice, Justice Sir B. K. Mullick, Kt., 
Justice Sir Jwala Prasad, Kt., Mr. Justice 
Poster and Mi. Justice Macpherson. 
Musammat SHEORAJI KUER— 
defendant— Appeddant 
versus 

DHANI MIAN— PeaintiPP—and others— 

Pro forma Defendants— Respondents. 

Bengal Tenancy Act {VIII of 1885), f. 86 
— Non-transferable holding — Transfer by occupancy 
tenant — Landlord, whether entitled to eject transferee 
— Incumbrance, meaning of . 

A surrender of a non-transferable holding by 
an occupancy raiyat to his landlord, where the 
raiyat has previously transferred a portion of the 
holding to another person, entitles the landlord 
to enter upon the whole holding and eject the 
transferee or to settle it with another tenant. 

Per Miller, C. J . — ^The transfer of a non- 
transferable holding is not binding upon the 
landlord in the sense that it imposes upon him 
any obligation to recognise the transferee as his 
tenant, [p. 797, col. i.] ^ 

Dayamoyi v. Ananda Mohan Roy Chowdhury 
27 Ind. Cas. 61; 42 C. 172; 20 C E- J. 52; 18 C. 
W. N. 971 (F. B.), referred to. 

Mohsenuddin v. Bhagaban Chandra Sutradhar, 
61 Ind. Cas. 443; 4^ C. 605; 25 C. W. N. 29; 32 
C. E- J. 286, not followed. 

The word “incumbrance " in section 80 of the 
Bengal Tenancy Act implies a subsidiary interest 
charged upon or carved out of a parent estate 
such as a lease, mortgage, charge, easement or 
other interest limiting the full rights of owner- 
ship in the estate to which it appertains. It is 
something which affects the quality of the parent 
estate making it something less than it was before 
the encumbrance was created, [p. 800, col. 2j 

p. 801, col. I.] , .r J rA 

Mahdeo Lai v. Langat Singh, 40 Ind. Cas. 257; 

2 P. E. J. 457; I P- W. 504; (1917) Pat. 169 
(F. B.), referred to. 

Per Mullick, /. — The proper interpretation 
of section 86 of the Act is that, upon the surrender 
of an entire holding, the landlord is entitled to 
eject every occupant on the land except those 
protected by clause (6) of the section, fp. 802, 
col. 1.3 

Nilkanta Chaki v. Ghatoo Sheikh, 4 C. W. N. 
667, Badan Chandra Das v. Rajeswari Debya, 2 C. 
E. J* 570* Rajendra Kishore Adhikari v. Chandra 
Nath Dutt, 12 C. W. N. 878, Gagan Chandra 
Choudhury v. Alak Chand Saha, 18 Ind, Cas. 
996} 17 C. W. K. 698, and Ram Udar Singh 
fRashunath Singh] v. William Cox, 27 Ind. Cas. 
564; 19 C. W. N. 268, referred to. 

Per Jwala Prasad, J. — ^The sale of a portion 
or of an entire holding is not an incumbrance 
within the meaning of danse (6) of section 86 
at tha MwgjfX Tvamey Act, 809, no|.2.} 
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In a non-transferable holding the tenant has 
no right to transfer without the consent of the 
landlord and the transfer of the whole or part 
of it is invalid so far as the landlord is concerned, 
[p. 810, col. 2.3 

Appeal from a decision of the Subordinate 
Judge, Motihari, dated the 21st June 
1920, confirmiiig that of the Miinsif, 
Motihaii, dated the 31st October 1919. 

Mr. Jadubans Sahay, for the ^appel- 
lant. 

Ml. Sant Prasad, for the Respondents. 

JUDGMENT. 

Miller, 0 . J . — The plaintiff in the year 
1913 took Settlement fiom the landloid 
Df a holding measniing about 2| htghas 
of land. The holding in question had pie- 
viot'sly been in the occupation of Badai 
Ahir, but had been suit endeied by him to 
thelandlordin the year 1911. Some seven 
years before the surrender, namel5% in the 
year 1904, Badai Ahir had, by a registered 
sale-deed, transferred a portion of the hold- 
ing, measuring 9 cottahs ii dhurs, to Mu- 
sa mmat Sheoraji Kuer, the defendant 
No. I. Til e holding was not tiansfeiable by 
custom and thetransfei created no privity 
between the tiansferee and the 1 ? lull ord. The 
defendant iNo. i refused to give uj) po.ss- 
ession to the plaintih of the pait liuns- 
ferred to her by Badar Ahii in 190.^}. The 
present suit is brought by the plaintiff 
to eject hei. The landlord is also impleaded 
as defendant I\o. 2 in the .suit. 

The defendant ]\o. i challenges Badai 
Ahir's right to surrender the portion of 
the holding transferred to her and disi)utes 
the landlords right to settle it with the 
plaintiff after surrender. The jdaintift has 
paid rent for the whole holding to the 
landlord since he took settlement in 1913. 
The Revisional Settlement Records show the 
entire hoi ding entered in the plaintiff’s name, 
but the defendant JNo. i is entered in the 
remarks column as in possession of the por- 
tion transferred by virtue of purchase. The 
defendant No. i was never recognised 
by the landlord as a tenant and her name 
is not enteied in the landlord’s sherishta 
which records the plaintiff as the tenant 
of the whole holding. There is no sugges- 
tion of any collusion between the landlord 
and Badar Ahir when the latter surrendered' 
his holding in 1911, nor is it shown that 
at that time the landlord was even aware 
of the transfer. 
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The Munsif before whom the case came 
for trial found in favour of the plaintiff 
and gave the plaintiff a decree for posses- 
sion after ejectment of the defendant. 

The defendant appealed to the Sub- 
ordinate Judge, who affirmed the IVaunsif’s 
decision and dismissed the appeal. 

The defendant then prefen ed a second 
appeal to the High Court. In view of 
the lecent Bull Bench decision of the 
High Court at Calcutta in Mohsen- 
uddtn V. Bhagahan Chandra Sutradhar (i), 
which is in conflict with certain earlier 
decisions of the same Court, and, having 
regard to the general importance of the 
question involved, the case was referred 
to a Bull Bench foi determination. 

The question for determination is, whethei, 
in the circumstances above-mentioned, a 
surrender of a noir transfer able holding 
by an occupancy raiyH to his landlord, 
where the has previously transfen ed 
a portion of the holdiirg to another person, 
entitles the landlord to enter upon the 
whole holding and eject the transferee 01 
to settle it with another tenant. 

In approaching this question it is ne^ 
cessary to bear in mind the peculiar leatuies 
oP occupancy rights in land and the extent 
to which protection is giver by legislation 
to those deriving title from the occupancy 
ratyal. Occupancy rights iji land have long 
been sanctioned by custom in this part 
of India, but it was not until 1859 that an> 
attempt was made by the Begislatuie to 
define the rights of an occupancy ratyat. 
Act X of 1^859, by sec'^'icn 6, gave every 
m^yat who has cultivated or held land, 
not beiijig the landlord's zcraU 01 
private land, a rignt of occirpancy in 
tile land si cultivated or iield by him, 
whether held under a patta or not, 
as long as he pays the rent payable on 
account of the same. The section, however, 
did not apply to sub-lessees from the raiyat 
holding on lease from him for a term or 
year by year. The 7th section provided 
that nothing contained in the last preceding 
section should affect t he ter ms of any written 
contract for the cultivation of land entered 
into between a land-holder and a raiyat 

(i) 61 Ind. Cas. 443; 48 C 605,' 25 C. W. N. 
39133 C. I.. J. 286 (F.B.). 
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when it contained any express stipulation 
contrary thereto. Tie raiyat was liable 
to ejectment for non-payment of arrears 
of rent, but a raiyat, having rights of occu- 
pancy, could only be ejected in execution 
of ^ a decree ir order under the pro- 
visions of the Act. Section 19 gave the 
raiyat the unfettered right to relinquish 
his holding after nrtice to the landlord, 
and no provision is made in the Act pro- 
tecting the interest of sub-lessees or other 
iucumbiancers deriving title from the raiyat. 
No mention is made in the Act of the 
rights of transfer. This was left then, 
as now, entirely to custom. Apart from 
custom, a transfer without the consent of 
the landlord was tantamount to abandon- 
ment entitling the landlord to re-enter 
and eject the transferee as a trespasser. 
The question in all such cases was, whether 
there was or was not a custom of transfer- 
ability: See Ajoodhya Per shad v. Musammat 
Imam Bandi Begum (2), PaJakdhari Rai v. 
Manners (3). Although no restriction was 
placed by the Act upon the raiyat* s right 
of surrender it was held by the Calcutta 
High Court in 1866, in Kashee Singh v. 
Onraet (4), that a raiyat holding under a 
lease for a fixed term did not come under 
section 19 and could not without his 
landlord's consent relinquish the tenancy 
during the term. It was also held in Heera- 
monee v. Gunganarain Roy (5) tl at where 
a tenant, who held land for a fixed term 
underlets the land, he parts with his interest 
therein lo the extent of the interest created 
by the under-lease and cannot, therefore, 
deter mi jte the interest of his sub-lessee 
by suriendeiing Iris own term t^ the land- 
lord. These cases, however, impose no 
obligation upon the landlord to recognise 
any incumbrance or transfer created by 
an occupancy raiyat, who by the Act has 
a right of surrender. The acquisition of 
occupancy rights by a raiyat gave him 
a permanent interest in the holding, which 
was recogirised and protected by the Act, 
but the right of the landlord to ignore 
alienations made by the raiyats, in cases 

2) 7 W. R. 528; B. I/. R. Sup. Vol. 725. 

3) 23 C. 179; 12 Ind Dec. (n^ s.) ho. 

4) 3 W. R, Act X, Rul. 81. 

5) 10 W. R 384. 
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where there was no custom of transfer, 
was always jeaJous]^^ maintained. Althorgh 
the occupancy raiyai acqrired for himself 
and his heirs a permanent ijiterest, he 
could not, by transfer, impose upon tie 
landlord a tenant not of Ins own choosing 
unless there existed by custom a right 
of transfer. Tie raiyat miglt surrender 
but, if he did so, tie surrender was 
complete and the landlord could re-enter 
and take free of alienations or incum- 
brances created by the raiyai. In the case 
of tenure-hvdoers, as in the case of raiyats 
holding fora term, the law was different. 
They could not tuireader withon^^ the land- 
lord's consent. Heera Lull Pal v.'Neel 

Monee Pal (h), JudoonathGhosev. Schoene 
Kilburn & Co., (7). But if the landlord 
in such 9 case accepted the surrender, he 
was in no better position than an rssignee 
of "fhe tenure-lolder and presumably wo 'Id 
be bound by incumbrances effected bef ,rc 
the surrender. 

The Act of 1859 was repealed by Act 
VTII (B. C.) of 1869, hut n^ substantial 
improvement was made in favour of incum- 
brances created by the raiyai until the 
Bengal Tenancy Act of 1885 was passed. 
That Act recognised and confirmed the 
right of the raiyai to surrender, notwith- 
standing any contiact between him and 
his landlord < to the contrary, but it also 
conferred ujron the landlord, who could 
not object to the surrender, certain re- 
ciprocal rights including the right to re-enter 
upor the holding and either let it to another 
tenant or take it into cultivation himself.Tl e 
tenant's right to surrender v\as, therelore, 
fir mly established and he could not contract 
himself out of* the right even by a written 
igreement with his lairdlord. But if he 
did surrender, then the landlord';- right 
to rc^-enter and take posses'sion was also 
lonfirmed by the Act. At the same time, 
lome protection, limited in extent, was given 
,0 sub-lessees and other incumbrancers 
leriving title from the raiyai. The framers 
if the Act would appear to have striven 
0 give a measure of protection to sub- 
issees and other incumbrancers, whilst 
voiding the risk of converting such inte- 

6) ao W. R. 383. 

7) 9 C. la C. If. R 34SJ 4 Bee. (k. s.) 
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rests into permanent transfers which would 
defeat the landlord's rights in cases w^here 
no transfer was permi'svSibie b) custom. 
Sectioji 178 (3) ])roAddes as follows : — 

“ JNothinj:; in any contiact made between 
a landlord and a tenant after Uic parsing 
of the Act shall 

'(c) Take away the tight of a raiyai t<. 
surrender his holding in accordance with 
section Sb.** 

vSection 86 provides, by ^Jatise (i), as 
follow^s : — 

“ A raiyai not bound by a lease or other 
agreemenl for a fixed period may. at the 
end of any agiicultural year, surrentei his 
holding.** Clause (2) makes the raiyai 
liable to indemnify liis landloul for the 
l)ss of rent for the next agricultuiaj 
year unless three months' notice of tJie 
intention to surreadei is gii^en. Clause (5) 
provides that when n raiyai has surrender- 
ed his holding the landlord ma}' enter on 
the holding and either let it to another tn 
take it into cultivation himself. Clauses (6) 
and (7) are the only clauses which jnotect 
incumbrancers in the case of sinrendei. 
They are as follows ; — 

‘ ’ (6). When a hoi di ng is su bj ec t to a n i acu m» 
bra nee secured by a registered instrument, 
the surrender of the holding shall no1 
be valid unless it is made uith the consent 
of the landord and the incumbrancer. " 

" (7). Save as provided in the la vSt fore- 
going sub-section, nothing in diis section 
shall . ffect any arrangemejd by uhith 
a raiyai and his landlord may arrange lor 
a surrender of the win Je or a part of the 
holding ** 

It seems to me that the result of these 
provisions of tl e Act is that the raiyai 
has an absolute rigid of suiieiulc] subject 

to clause (6) of section 86. By tjiat clause, 
where there is an incumbrance secured 
by a registered iiistnimeut, either tlie 
lairdloid or the incumbrancer cai< defeat 
the raiyai* s li^ht t^ surrender, but in other 
cases it woidd seem cle^ir that ifietler the 
landlo^'fi nor the incumbrance] can object 
to the surrender, and ihe onb^ ground 
upon which either of themeo dd object 
is the ground mentioned in clause (6;. IN or 
will it avail the landlor d that the nnyat 
had expressly agreed with him in uniting 
not to exercise his right of sun end er. 
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I apprehend that, under clause (7), the land- 

loid and the raiyat might enter into a valid 
arrangement foi surrender as between them- 
selves, but this would not affect the rights 
of a registered incumbiancer whose interest 
the landlord would be bound to recognise. 
Under clause (7) the consent ot the landlord 
is necessary, and he would, therefore, be 
in no better position than an assignee 
of the tenancy, who could claim no greater 
lights than those of his assignor. In 
all cases, however, not governed by clause 
(b) the landl nd would be bound to accept 
the surrender. But where he is bound, his 
lights are clearly stated in clause (5). He 
may enter oji the holding aiid either let 
it to anotliei tejiant or take it into culti- 
vation Jiimseif. Section ^7 provides for 
cases of a voluntai}^ abandonment by the 
raiyal. B}- that section, if the raiyat 
voluntarily abandons his residence, without 
notice to his landlord and without arrang- 
ing for payment of his rent as it falls due, 
ajui ceases to cultivate his holding either 
by himself or b>' some other person, 
tile landlord may at the end of the agri- 
cultural year, enter on the holding and let 
it to another tenant or take it into culti- 
vation himself. Provision is also made for 
recovery b}' tlie raiyat of possession of the 
land within a limited period when he can 
show that the abandonment was not 
voluntary; and by clauvse (4) where the whole 
or part of a holding has been sub-let by 
r egistei ed i nstru merit the landl 01 d, before 
entering, must offer the whole holding to 
the sub-lcvssee for the remainder of the 
term of the sub-lease at the rent paid by 
the renyat who has abandoned. The sub- 
lessee must also, if he accepts the offer, 
pay np all arrears due from the raxyaU 
If he refuses to accept the offer the land'- 
loid may avoid the sub-lease and enter on 
the holding. INo provision is made in the 
Act protecting the interest of the transferee 
of a part of the whole of a non-transfeiable 
holding in cases either of surrender or 
abandonment. It must be conceded, I 
think, that the transfer of a non-ttansfei- 
able holding is not binding upon the land- 
lord in the sense that it imposes upon 
him any obligation to recognise the trajis- 
ferree as his tenant. ^ The transfer of a 
portion of the holding does not confer 
upon the landlord any right of re-entry 


W 

as long as the tenant continues in posses- 
sion of the remainder and pays the rent. 
The question was considered by a Full Bench 
of the Calcutta High Court in 1914 in the 
case of Dayamoyi v. Ananda Mohan Roy 
Chowdhury (8) where it was laid down as 
follows 

'' The transfer is operative as against the 
landlord in all cases, in which it is opera- 
tive against the ratyat, provided tie 
landlord has given his previous or sub- 
sequent consent. Where the transfer is 
a sale of the whole holding, the landlord, 
in the absence of his consent, is ordii^arily 
entitled to enter on the holding; but where 
the transfer is of a part only of the holding, 
or not by way of sale, the landlord, though 
he has not consented, is not ordinarily 
enti tl ed 1 0 r ec over p ossessi on of the h ol di ng, 
unless there has been (a) an abandonment 
within the meaning of section 87 of the 
Bengal Tenancy Act or, (6) a relinquish- 
ment of the holding, or (c) a repudiation 
ol the tenancy.'" 

According to that decision, where 
there has been a transfer of a portion 
of the holding and a subsequent 
relinquishment by the raiyat, the land- 
lord is entitled to enter and this appears 
to me to be in accordance with the pro- 
visions of the Bengal Tenancy Act, and, 
but for the later decision of the same 
High Court in the case of Mohsenuddtn 
V. Bhagahan Chandra Sutradhar (i),I should 
have had no hesitati >n in holding that 
the plaintiff was entitled to eject the de- 
fendant in the present case. In that case 
the Bull Bench, without reviewing the 
previous decisons on the subject, decided 
that an occupancy raiyat, who has trans- 
ferred part of his non- transferable holding 
is not competent t^ surrender to his 
landlord the portion so transferred 
either by surrender of that portion 
alone or by surrender of the whde 
inclusive of such portion. The Court con- 
sidered that this follows from the principle 
that no one is permitted to defeat or derogate 
from his own grant. The Court also con- 
sidered that the fa%ya£s power of surrender 
had been extinguished by his own previous 
dealings with the property in transferring 

la) 27 lad. Caa. 6i} 42 C. lyaj 20 C. It, J. 

tiL W.N.97MF. 10 * 
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a portion of his holding to another person, 
..and they applied the doctrine of the Eng- 
lish authorities applicable to powers, which 
provides that wheie the donee of a power 
deals with the estate so as to create an 
interest inconsistent with the exercise 
of the power his option of exercising it 
becomes extinguished. 

The English rule appears to be based 
either upon the doctrine that a person 
cannot der:)gate from his own grant or 
upon the principle tha the power having 
been in fact exercised there is no property 
left upon which it can operate. The prin- 
ciples relied on are undoubtedly sound 
and salutary principles of law, but, ii. 
applying them, one must be certain that 
the circumstances are such as to attract 
their operation. It is necessary to consider, 
in the first place, what was transferred 
in the present case. The transfer was 
certainly not an assignment of the whole 
interest of the mtyat even in the portion 
transferred. It created no privity bet- 
ween the landlord and the transferree, the 
holding being of the description known as 
non-transferable. The right of surrender, 
one of the incidents of a miyati interest, 
was not transferred. The landlord would 
not have been bou nd to accept a surrender 
flam the transferee. That right remained 
with the transferor. The short question 
is, can the faiyat by a contract with a 
third party defeat the landlord's statutory 
lights in the event of a surrender ? Both 
parties to the transfer knew the limitation 
of the ra^yat's powers of transfer. Both 
parties knew the landlord's rights in the 
event of a surrender or abandonment. No 
express covenant was made agreeing 
not to surrender, although in the present 
case it would make no difference, in my 
opini3n, whether the covenant were expressed 
or merely implied. The result of enforcing 
such a covenant so as to bind the landlord 
would be, as it seems to me, to permit the 
ratya^ by a contarct with a third party, 
in effect, to bring about that which by law 
he can only do with his landlord's consent 
and the transferee must be taken to have 
known that without the landlord's consent, 
he could acquire no interest in the 
propetty which would be in derogation 
of the landlord's lights. The Act limits 


the raiyafs powers of surieuder only in 
certain specified case, namely, that men- 
tioned in clause (6) of section 86 and b> 
implication affirms it in all other cases. 
It seems to me to follow from this that 
unless the case falls within clause (6) the 
landlord is bound to accept the surrender and 
ca nnot obj ect o n t h e gr 011 nd t hat t he ra %yat 
has created incumbrances 01 otheiwise 
dealt with the land in a manner not contem- 
plated by clause (6). But if the landloid 
is bound by the surrender his rights, undei 
clause (5), come into operation and entitle 
him to enter on the land and eject any 
one not protected undei clause (6;. T' 
hold otherwise would, in my opinion, 
place the landlord entirely at the inerc> 
of the raijat in compelling him to recog- 
nise a transfer where by custom no translei 
is peimissible. If the sui render is not 
valid the landlord can only look to tie 
ra'i^ya t u a will i ng a uy 1 ong er to r emai a i >n 
the land, for his rent. He cannot eject 
the transferee or even claim rent from him 
as he is not his tenant. He may even have 
strong objections to him as a tenant. 
But to accept rent from him is to recognise 
himasa tenant. It may be argued tin t if 
the rent isnot paid a rent suit can be brought 
and the property can be sold with power 
to annul incumbrances or other unpro- 
tected dealings with the land, but it would 
appear to follow as a corollary of the appel- 
lant's argument that there is also an implied 
covenant by the transferor to pay the rent 
and perform all acts necessary to keep 
alive the tenancy, and that the occupancy 
raiyat, who has transferred a portion of 
his non-tiansfeiable holding is no longer 
entitled in law either to surrender or aban- 
don or to fail t^ pay his rent or perform 
any of the other obligations the failure 
to perfor a which would entitle the 
landlord to le-enter, or, after decree, to sell 
the property with power to annul incum 
brances. If the argument is pushed to its 
logical conclusion I doubt very much if 
a raiyat, being the last of his line with no 
one to succeed him, would even be entitled 
to die. Certainly, the question would arise 
if he voluntarily put an end to his own 
life. There is, in my opinion, no good 
ground for applying the doctrine applica- 
able to assignees in the case of English 
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leases to a case of surrender under the 
Bengal Tenancy Act. In England the 
law is that, a lessee can only give title to 
his lessor by a surrender to the same extent 
that he could give it to another person 
by his assignment. [Walter v, Yalden (9).j 
If he lias created under-leases or 
incumbrances upon his iwn interest, 
they remain notwithstanding the sur- 
render, the reason being that he 
cannot convey to his landlord, any 
more than to any one else, that which 
he had already parted with to another. 
In England the lanuloid is in n) differ ent 
position from a third party in this respect. 
The incidents of an English lease are the 
creation of contract between the landlord 
and his tenant and the landlord's consent 
is necessary to a surrender. The incidents 
of an occupancy holding in this country 
are the creation of Statute based on custom, 
and the consent of the landlord is not 
necessary to validate a surrender. In Eng- 
land a laudloi d may oi may not accept a 
surrender but, if le does, he takes an 
assignment only of tl at which the tenant 
has not already parted with. An occupancy 
ratyat in Inoia can create no in cumbramces 
wlrich a lanalora entiteld tore-enter is bouna 
to recognise, except as provided by the 
Statute. He cannot legally transfer at all 
so as to compel the landlord to recog- 
nise the transferee unless the landlord 
consents or unless the transfer is sanctioned 
by custom. Even in the case of sub-lessees 
protection is only given to those created 
by registered instrument and by section 
85 of the Act sub-leases for a term of more 
than 9 yea rs cann ot be a dmittea to registra - 
tion. It would be a strange result if a trans.- 
fer which is not recognised by the Statute 
at all, and which the raiyat cannot bind 
his ianulord to recognise, conferred a per- 
manent interest upon the transferee and 
gave him rights even greater than those of 
incumbrancers protected by the Statute. 
There is obviously a difference between 
the ejQfect^ of a surrender within clause 
(i) of section 86 and the arrangement con- 
templated in clause {7) of that section. 
The latter requires the consent of both 
lanalora and raiyat and is a mutual arrange- 


ment in their generel interest upon terms 
agreed between them. It cannot affect the 
rights of third parties. It is analogous to 
a surrender in English Eaw which is really an 
assignment to the landlora of the rights 
remaining in the tenant, and the English 
doctrine may well i pply to such a case. 
The former depends solely on the will 
of the raiyat. The landlord has no say 
in the matter, and the tenant's motives are, 
apart from fraud cr collusion, immaterial. 
But once it is conceded that the tenant 
cannot legally transfer that which by custom 
is not transferable so as to bina his land- 
lord and, in effect, limit the rights given 
to th^ latter by Statute, the Court, should, 
in niy opinion, be slow in such cases to give 
binding effect to such transfers by apply- 
ing doctrines which, although applicable 
to surrei^ers in favour of a lanalord whose 
consent is a necessary condition of the sur- 
render, appear to have no application 
in the case of a landlord, who is bound . If it 
is a question of which of two innocent parties 
must suffer, I think the equities are all 
in favour of the lane lord, who is bound by 
the surrender rather than of the transferee 
who takes what he knows must be a pre- 
carious interest depending, largely upon fu- 
ture circumstances or even upon the good 
wiE of his transferor. In sucla a case, I 
consider that the transferee's remedy shoula 
be confined to such compensation as he may 
be able to obtain from his transferor. 

Moreover, if a transfer of a portion of anon- 
tranferable holaing by the ratyat prevetits 
him and his heirs ever afterwards from mak- 
ing a valid surrender it must be concedea, 
I think, that a sub-lease or a mortgage 
or any other dealing with the property 
creating an incumbrance, even by an un- 
registered instrument, would have the same 
effect. If that be so, it was quite unne- 
cessary for the Legislature to enact clause 
(6) of section 86 of the Bengal Tenancy Act 
as, even without l^islation, no surrender 
would be valid, so as to entitle the landlord 
to re-enter without the consent of the 
incumbrancer in the case contemplated in 
the clause ; nor, indeed, in any case where 
an incumbrance, roistered or unregistered, 
existed • 

It must be remembered that in the pre- 
sent case no question arises of coll sion 


(9) (1902) 2 K. B. 304i 71 E. Ji E. B. 6931 between the landlord and the fmyat with 
S7 T. 97 t 51 w. 4% zS T. If. Bi 6$i. a view to defeating the rights of the traiss* 
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feree. The surrender was luaue 7 years 
after the transfer, and may be presumed 
that the tenant had good reasons for wish- 
ing to sill render. It was made after clue 
notice within the meaning ot section 86 
(2). The landlord is not shown to have 
been aware e\en of the transfer and no 
objection could be made by him entitling 
him to refuse to accept it. There was 
no question of an arrangement under the 
provisions of clause (7) of section 86. The 
facts were not exactly similar to those in 
the case of Mohsenuddtn v. Bhagaban 
Chandra Sutradhar (i). In that case 
the tenants transferrea a portion of 
their hold ings and, shortly afterwards, when 
Sued by the landlord for arrears of rent, 
refused to pay the rent of the entire hole - 
ing on the ground that they Jiad transferred 
a portion. This was no delence to the suit 
but the parties came to an arrangement 
whereby the tenants surrendered to their 
landlord the land they had solo and took 
a fresh settlement of the remainder at a 
lower rent than that which was payable 
for the whole holding, <'ncL <i decree in tlie 
rent-suit was passed for a smaller sum 
than that wliich had been claimed. The 
landlord then instituted a vSuit to eject the 
transferee from the plots in his possession. 
It was in that suit that the Court refused 
to give the landlord a decree ejecting 
the transferee. Whether, in the circumstances 
of that case, the Court was justified in dis- 
missing the landlord s suit for the reasons 
given, it is unnecessary for the purposes 
of the case to determine. The case was 
very like one of an arrangement under clause 
(7) of section 86, but if the Court meant to 
lay down. that in no case could the raiyat 
surrender where he had transferred a portion 
of hi^ non-transferable holding, I find 
myself, with great respect to the learned 
Judges who decided that case, unable to 
follow their decision. 

The only other point was, whether the 
transfer in the present case was an incum- 
Inrance within the meaning of section 86 
(Of the Bengal Tenancy Act. If the sale 
was not an incumbrance it can make no 
dijQPerence that it was efiectea by a regis- 
tered instrument. 

The|term ‘incumbrance’ is defined in 
Section 161 of the Act, but the definition 

there given is deckled to be for the purposes. 


Ims 

of Chapter XIV only, wJdch does not in- 
clude section 86. The definition, therefore, 
is not applicable to the word incumbrance 
as used in section 86. At' the same time, the 
meaning a ttributed to tlie woi'e. in section 
1 61 is of wide import ana includes, 
in addition to any lien, sub-tena ncy or 
easement, any other right or interest 
created by the tenant on lijs tenure or hold- 
ing, or in limitation of his own interest 
therein, and not being a protected interest 
as defined in section 160. 

A Full Bench of tjds Court in Mahadco 
Lai V. Langai Singh (10) unauiiimously 
decided that a purchaser from a raiyat 
of a portion of d non-tnnsfera.ble occupancy 
holding wit])out tj_e landlord’s consent 
is not ail incumbrancer and the majority 
of tiie Bench con.sidered that he luid not 
an interest vvitidu t]-,e meaning of t]u t 
section. In so far a.s 1 his Court is concernc(i , 

I tjdnk we are bound by tj,at decision. 

Ti e question Inis also been considered 
by the Calcutta Higli Court on more than 
one occasion. It is sufiicient to refer to 
the decision of Sii kaurcnce Jenkins, C. J., 
in Abdul Rahman Chowdhari \ . Ahmadar 
Rahman (ii). Tbe question there related to 
a .sale of a portion of a tenure, but the grounds 
of the decision apjdy with equal force to a 
holding. Tire learneo Chief Justice there 
points on 1 1 ha tan incumbra nee would not 
ordinarily mean or include an absolute assign- 
ment nor would an .'issignment be a right or 
interest created in tlie tenure. He tlen 
considered whether tJie transferee's interest 
would fall within the definition in section 
161, and held that it would, not 
In ray opinion a sale of tlie whole or 
a portion of an occujiancy raiyaii 
interest creates no incumbrance on tl.at 
interest. The interest remains unimpaired, 
the ownership alone has changed . No 
sub-tenancy is created between the vendor 
and venaee. Both the part transferred 
anil the part retained remain whole and 
unincumbered. The wou’ ‘'incumbrance' ' 
implies a subsidiary interest charged 
upon or carved out of a parent estate 
such as a lease, mortgage, charge, easement 
or other interest limiting the full rights 

(10) 40 Ind. Cas. 257; 2 ?• h J- 437t I P. I-. 
W. 504; (1917) Pat. 169 (F. B.). 

(11) 31 Ind. Cm. 554 ; 43 C. 558; 22 C. I,. J, 

|f<| le C. W. H. Iti7. 
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of owners Uip in t1ie estate to which it 
appertains : It is somethin:^ which affects 
tiie qiiility of tJie pjrent estate making 
it sometaing Jess tuan it was before tiie 
incumbrance was created. A division 
of the estate between two or more owners 
does not, in my opinion, impair its quality 
or incumber it in a ny way. I would dismiss 
the appeal with costs. 

Malliok, J.— I am of the same opinion as 
the learnei Ciiief Justice but I liiink it 
will be useful to examine tj>e Jjisiory of 
the legislation relating to the s.ue and 
surrender of occnpancy rights ana to the 
protection of derivative titles ana also to 
refer to tJie cise-bw on tne subject 

Althougli occupancy rig],ts in land were 
srnctione.i by custom long beiore the acces- 
sion of the Bast India Company to the 
Dewcini the first legislative enactment which 
affirmed and definea the righh in respect of 
agricultural tenancies vvas Act X of 1859. 
Tne occupancy raiyat w.-s thereby permit- 
ted to sublet for a term or year by year 
and the determination of tl e tenancy 
by reason of forfeiture or any other cause 
carried with it the determination of the 
sub-tenancy also. 

With regard to the transfer b^’’ sale or 
mort:’age of an occupancy holding not 
transferable by custom without the consent 
of the landlord, tne Act was silent ; but 
it was tixen, as now, settled law that such 
a transfer was an abandonment and 'liio't 
it entitled tne landlord to eject the trans- 
feree as a trespasser. 

As to surren ,.er, section 19 of the Act 
empowerea a raiyat to relinquish the laud 
after notice to the Ian .lord wno wa.s tnere- 
upon entitle! to re-enter an.i to eject ill 
sub-ten aits, incumbrancers ana otner trans- 
ferees. It was apparently not tiien thought 
necessary to protect persons wno held 
Under derivative titles from the raiyat 
end no such transferees had any rigid to 
remain upon tne lana as against a land- 
lord wJxo has re-entered. 

But, although Act X of 1859 uid not place 
any restriction upon tJie rignt of a raiyat 
to relinqmsli his lease, it was held in 1866 
by a Division Bencli of the Calcutta High 
Court in Kashe Shtgh v. Onraet (4) that 
a raiyat who had taken a lease for a 
fixed term could not, under section 19 of 
the Act, throw it up during its currency. 

51 
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Two years later it was held in Heeramonee 
v.Gunganarain Roy is) that a tenant who 
holds a nd for a term a na umierlets it, cannot 
determine the interest of his unaer-tenant 
by surrendering his own term to the land- 
lora. It is necessary to observe that Sir 
Barnes Peacock in that case was careful 
to speak of a tenant ana not a raiyat; 
a teuure-holaer, according to the law as it 
stood ana as it stanas now, coula not sui rend- 
er witliout the consent of his landlord nor 
could he in any event prejudice the rights 
of subordinate tenure-] lolaers holding 
nn ler him; See Heera Lull Pal v, Neel Monee 
Pal (6). To thesime effect is Judoonath 
Ghose V. Schoens Kilburn S’ Co. (7) 
where the law was statea as follows 
b> P'ield, J- > “Of course, the zemindar 
may, if he chooses, accept the relinquish- 
ment of the patm bid by doing so he is in no 
better position tlian an assignee of tlie 
patmdar "' And refening to Kowla Kant 
Mukhcrji V. Ram Mohun Gosain (12) 
the learned Judge further observed: “This 
case certainly does not shew that either 
by the law or the custom of the country 
a patnidar has any right of his own option 
to relinquish liis tenure and thereby free 
himself from future liability for renl.“ 

These last two cases were aeciaeo after 
Act X had been repealed bv Act VIII 
fB. C.) 1869 and no substantial improvement 
was maae in the rights of transierees till 
ti)e enactment of Act VIII of 1885. 

Section 85 of that Act made it competent 
1 o ( ny raiyat to sub-let eitlier orally or by 
un'egibteret, instrument with the consent 
of jis landlora and to sub-let by registered 
instrument for a term not exceeding 9 years 
witiiout the consent of Ids lamiorci . Sec- 
tion 86, while re-afiirming tlie provisions 
of tiie old lau with regard, to surrenc’.er by 
a raiyat not bound, by a lease or other 
agreement for a fixed period, provioed 
that When a hoUdng is subject to an in- 
cumbrance secuied by a legist erea instru- 
ment, ti,e surrenucr of tliC holuing shall not 
be valid unless it is made with the consent 
of the landlord and the incumbrancer. 
Ckuse ^5) provide! that when a raiyat 
surreiiciers his holaing the landlord may 
enter upon tlie holaing anu either let it to 
another tenant or take it into cultivation 

(12)2 Sel. Rep. 325j6JtiadBec. (o. s.)675. 


INDIAN CASES. 



INDIAN CASES; 


1*923 


802 


SHBOIAJI KUEE 9 . DhANi MIAN. 

liimself ; and section 178 introducea a 
most important change, namely, that a ratyat 
could not contract himself out or the right 
of surrender. 

In my opinion the xnoper interpretation 
of section 86 of the Act is that, upon the 
surrender of an entire holding the lana- 
lord is entitled to eject every occupant 
on the land except tliose protected by clause 
f6) of the section. 

The view is supported by Ntlkanta 
Chaki V. Ghatoo Sheikh (13) where an occu- 
pancy raiyat sub-let without a registered 
lease and without the consent of his land- 
lora a nd the Court held that upon the surren- 
der of the whole holding the landlord was 
entitlea to eject the -raiyat without 

notice. So, again, in Badan Chandra Das 
V. Rajeswan Debya /'14) it was held that 
section 22 of the Bengal Tenancy Act 
did not cover a case of surrender ana 
that unaer section 86 whether the 
surrenaer was of a whole or a part, the 
lanalord’s right of re-entry was undoubted 
and the learnej Judges distinguished 
Antirullah Mahomed v. Nazir Mahomed 
fi5) on the ground that a landlord 
taking by assignment from the raiyat 
was bound by the contracts made by the 
raiyat but that he was njt so bound af'cr 
a surrender. To the same effect were 
Rajendra Kishore Adhikan v. Chandra 
Nath Dntt /16), Gagan Chandra Choudhury 
V. Alak Chand Saha (17) and Ram 
Udar Singh [Raghunath Singh^ v, 
William Cox (18). In tlis lost memion- 
ed case it was held that the landlord after 
surrender by the raiyat could not by letting 
outthehnd to another raiyat eject a regis- 
tered ' mortgagee holding under the former 
raiyat) and, although reference was made 
to Walter v. Yalden Ig) and to the doctrine 
in English Law that a lessee cannot effect 
by surrender anything that he cannot do 
by a ssignment to a thira person the learned 
Judges certainly did not say that the 
protection could, in the face of the provi- 
sions of section 86. be applied to any but 
registered incumbra ncers . 

(13) 4 C. W. N. A67. 

(14) a C. L. J. 370. 

(* 3 ) 31 93*1 o . 

{16) 13 C. W. N. 878. 

(17) 18 Ind. Caa. 996; 17 C. W. N 698. 

(18) 37 Ind. Cm. 5641 J 9 C. W. N. a68. 


What, then, is the position of the 
purchaser of a portion of an occupancy 
holding ? 

If he is not an incumbrancer within the 
meaning of section 86, then section 86 
does not protect 1dm. It was held in Tamiz- 
uddin Khan v. Khoda Nawaz Khan (19) that 
such a purchaser was not an incumbrancer 
anl that upon t\ieraiyat*s surrendering the 
transferred portion the landlord was entitled 
to re-enter. That case was followd in 
Ramoni Mohan Roy v. Sheikh Kalimud- 
di (20) but a note of warning was sounded 
for the first time iuAsgar Aliv. Gouri Mohan 
f2i). There, although the transferee was 
maintained in possession because the 
surrender to the landlord was collusive, 
the correctness of the decision in Tamiz- 
uddin’s ease (ig) was quesfionea but on 
grounds other lhan the grounu that a 
grantor could not derogate from his grant. 

In the following year came the Full 
Bench decision in Dayamoyi v, Ananda 
Mohan Roy Chowdhury f8) where it was laid 
down in clear and unmista keo ble language 
that upon a transfer of a part of an un- 
transferable occupancy holding the land- 
lord is not ordinarily entitled to re-enter 
unless there has been {a) abandonment 
under section 87, or (h) relinquishment 
of the liolding, or (c) repudiation of the 
tenancy. 

Next, on the footing that the Full Bench 
had re-affirmed the old. law, it wt.s hehi in 
Kunya Keson Pal v. Bama Sundan Dasya 
(22) that where a tenant declined to pay 
rent for the whole holding after transferring 
a portion thereof the landlord was entitled 
to re-enter ana take possession of the hold- 
ing. 

But shortly before this ? precisely opposite 
view haa been taken in Ananda Mohan 
Roy Chowdhury v. Gurudayal Saha (23). In 
that case D. Chatter ji, J., hela that as the 
Full Bench had decided that a transfer 
of a portion was binding between the trans- 
feree ana the transferor and that the 
landlord could not sue to eject the transferee 

(19) 5 Ind. Cas. 116; 14 C. W. K. 339; ii C. 
L. J. 16. 

(ao) 17 Ind. Cm. 68a{ 17 C, W. N. 1101. 

(^i) 21 Ind. Cas. 58J 18 C. W. N. 6ot| tS C. 
L. J. 257. 

(33) 33 Ind. Caa. 781; 43 C. 878. 

(23) 49 Ind. Cas. 979; 32 C. W. N. 965. 
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SO long as the contract between him and 
the raiyai subsisted and ?Iso ?s clauses (5), 
(b) and (7) oi section 86 were not appli- 
cable to the surrender only of a part 01 the 
holding, there was ho provision or law 
unaer which the landlord could eject the 
transferee. The learned Judge further held 
that the raiyat could not derogate from 
1 is grant and that the surrender was in fact 
an assignment. In 1917 that decision was 
affirmed in a Tetters Potent Appeal the 
judgment in which runs as follows : “ We 
think this case was rightly ucciaed b}^ 
Mr. Justice D. Chatterji. Tiie appeal must, 
therefore, be dismsseu with costs.” 

In the following year the question again 
came up for decision in Tamtz 
Munshi V. Bisweswari Debya (24). In 
that case there was a sale of a i^art or tlie 
holding, then a surrender by the ratyat 
of ihat pari and then the taking of a new 
settlement of the balance of the holc.iug; 
and it was contenciea that these operations 
hud resulted in a surrencjer of the whole 
and Ihat the landlord was entitled to eject 
the transferee from the portion which 
he had purchased. Mr. Justice D. Chatter3i 
again aahered to his former view while 
Mr. Justice Newbould was of opinion Hat 
Tamtzuddtn Khan vKhodaNawaz Khan (19) 
and Ramom Mohan Roy v. Sheikh Kahm- 
uddi (20) were correcrly deciued- The 
case fin illy went in ' ppeal before a Bench 
of tnree Juugesan . Mr. Justice NewhouL/s 
view was affirme^., it being held that the 
relinquishment of a part of ■' holding 
ana tae taking of a new settlement of the 
remainder operates as a surreii<.er of tl:e 
whole, expressly as to the former ana im- 
plie dy as to tue later. 

Tiie contTox'crsy, however, was not ended 
and sdorll>' afterwarus in Dastur 
AH V. Ram Kumar Gope (25) th. re was a 
difference of opinion between Teunon and 
Richah.son, JJ., the former relying upon 
Ananda Mohan Ray Chowdhury v.Gurudayal 
Saha (23) jnj being also of opinion that 
the Sale of a part of a hoh.ing was an 
incumbrance wilidn the meaning <>1 sec- 
tion 86, and the latter relying upon 
Tamtz Munshi v. Bisweswan Debya (24). 


[24) 46 Ind. Can. 8d2i 32 C. W. N. 967. 
Us) 50 Cas. 5l7{ 2a C. W. N. 972. 


The latter learned Judge’s opinion prevailed 
as it agreed with that of the lower Court. 

Two years later tjie question again came 
up for consideration in Mohsenuddtn 
V, Bhagaban Chandra Sutradhar (i) and 
was referred to a Pull Bench of five Judges 
who held that a ratyat -whs) ha a transferred 
a part of his holding was not competent to^ 
surrender either the wliole or a port. The 
learned Judges in arriving at the result- 
did not consider it necessary to refer lo 
the previous case-law on the subject hna' 
decided the case on the sole ground 
a grantor cannot be permitted to abrogate 
from l is grant. 

Now, in the case before us there is ho dis' 
pute as to the facts and unless the transferee 
who is the purchaser of a part of an un-’ 
transferable occupancy holding and who 
holo.s under a registered "deed of s<ile can 
be considered to be an incumbrancer within 
thematiing of section 86, Bengal Tenancy 
Act; or unless we ca n a pply the rule of equity 
upon which the learned Judges of the 
Calcutta High Court have proceeded, his 
appeal must fail ^nd the plaintiff must 
Succeed . 

Assumng for a moment that the decision 
of the Full Bench of this Court in Mahadeo 
Laly. Langat Singh (lo) as to the meaning 
of the word incumbrance in Chapter XI V 
of the Bengal Tenancy Act c-pplies also 
to section 86, it seems to me that we ought 
not to vtisre^api the wliole course of pre- 
V o LS le islalion and the decided cases 
simply bg cause they appear to conflict 
witii an established rule of equity. 

It may be askea at the outset, does sec- 
tion 86 . buit of the application of tlie rule 
at 1 I 01 u's it by expressly inc'uaing iii- 
cambi\,aces in clause (6) by implication ex- 
clu .e otlier forms of transfer? I tliink 
an ex minafion of ll^e previous legislation 
auu case-law leads to the conclusion that 
the answer is in the affirmative. 

It is, however, sahi that the odinary rule 
of construction does not apply to section 
86, that the Bengal Tenancy Act is not 
exliaustive and that in the absence of any 
special provisions regarding ci purchaser of a. 
portion of an occupancy holding the general 
principles of contract which are of universal 
application must prevail.. 

Even if we assume that the ma'xinr c'x^ 
pressio umus exclusion alterius is nnfc 
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intended to be applied to section 86, I 
do not think the equities liere are in the 
transferee’s favour. 

In the first place, the section itself for- 
bids the application of the rule to incum- 
brances which are not registered ana to that 
extent modifies it; and if the law is not dis- 
posed to regard unregistered incumbrancers 
with any great tenderness, why then is 
it necessary to credit it with a more be- 
nevolent disposition towards transferees 
by sale? 

In the next place, both the occupancy 
right and the right to surrender are crea- 
tures of Statute. Ordinarily, the landlord 
here has no opportunity of protecting him- 
self against assignments and in the cir- 
cumstances it would be unfair to streng- 
then the position of the assignee. 

In the third place, unless tliere is the 
strongest necessity, the equitable doctrine 
that a grantor cannot derogate from his 
grant ought 'not to be applied here against 
an innocent third party. The transferee 
can compensate himself by an action for 
damages against his transferor and to hold 
that the surrender is invaliu is to go even 
further than is contemplated by the aic- 
logous provisions of section 115 of the 
Transfer of Property Act. 

In the fourth place, the transferee was 
fully aware of the title he was buying. 

It is true that the doctrine was applied 
by Sir Baanes "Pesioock in Heeramonte v. 
GunganarainRoy is) inthecaseof a tenant 
holding for a term, but it has, so far as I 
am aware, never been applied to the case 
of an occupancy raiyat. 

A -reference to section 115 of the Transfer 
of Property Act also clearly shows the 
deliberate intention of the Legislature 
to discriminate between agricultural and 
non-agricult ural tenancies. Tiiat section 
provides not that the surrender shall be in- 
valid but tluat it shall not prejudice the 
rights of a I unjer-lessee who, unless the 
surrenaer is made for the p.rpose, of ob- 
taining a new lease, shall hold the land 
under the contracts which were binding 
upon his lessor. It expressly makes a 
difference between surrender ana forfeiture 
and directs that upon forfeiture unless 
the forfeiture has been procured by the 
lessor in fraud of the under -lessees, the 
under-lease shall be annulled. With regard 
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to agricultural lands, the law has alreaay 
gone as far as it can; it has affirmed the 
rule that tenures affected by the Bengal 
Tenancy Act cannot be surrendered except 
by agreement with the landlord and, apart 
from section 86, it has provided for the pro- 
tection of under against abandon- 
ment and distraint. Having regard to the 
jealousy with which the law has looked 
upon the sale of occupancy holdings, 
loo not think we should extend the pro- 
tection given to veu(iees without a cleat 
and unequivocal expression of its 
intention . 

To test the applicability of the rule it is 
only necessary to enquire what will be 
the position of the landlord if the rule is so 
enforced. In the abseuce of any fraud or 
collusion, (of which there is no question 
in tixe present case), it may be presumed 
that the raiyat has sur entered because 
he finds himself unable to cultivate the 
remaning portion of the holding. If the 
law declines to allow him to sui render,, 
he will leave tlat part of the holding un- 
cultivated and tlie landlord's only remedy 
will be to sue him for the rent of the whole 
holding and to take possession in execution 
ot his decree. It may be wrong to allow 
the transferor to derc^cate from his grant 
but it is no less inequitable that the land- 
lord should be put to tlie’ harassment of 
a civil suit instead of being able to avail 
himself of tjie more summary process 
of section 86. It must also be remembered 
that since the days of the Permanent 
Settlement th.e object of tenancy legis- 
lation has been to promote the cultivation 
of waste land so ILat lant.lorc s might be 
enabled to realize to the fullest extent the 
income of tlie lands settled with them and 
might meet with punctuality the’ r engage- 
ments witli Government: nor should it be 
forgotten that the rules regarding transfer, 
surrender and abandonment which have 
their origin in special local ann financial 
conditions can never be expected to cor- 
respond closely with those applicable to 
English tenures. It was never intended 
that, simply because he has sold a portion 
of Lis land, the landlord must be forced to 
keep an unwilling raiyat upon his holding; 
nothing could be more detrimental to 
good husbandry. 

Applying yet another test we may ask 
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what is to be the position of the landlord if snrrende 
the tenant wilfully defaults in payment of ing, wl 
rent or incurs forfeiture by a breach of already 
covenant or abandons the land ? If the portion, 
rule is to be applied logically, the landlord holding 
would have no right even in those cases and, the 
to re-enter so as to destroy the right of the tra 
the transferee, result which, apart from position 
fraud, would be in the highest degree occupan 
inequitable. to one i 

Or, to take an extreme course, suppose landlord 
again that the tenant dies intestate and the vie^ 
without heirs and by his own hand, is holding 
the landlord to be deprived of his right I take i' 
of reversion in that case also ? surrendt 

The truth is that, like all equitable maxims. In thi 
the rule has its limitations and to apply it saiy tc 
in the present connection would be to pro- English 
duce evils far greater than those it is It is 
sought to remedy. person 

The result then is that, when a raiyat than a ] 
of an occupancy holding surrenders the pose of | 
entire holding after having sold a part toexerci 
of it the landlord is entitled to re-enter act c,isei 
and eject tjie transferee for the following eise. Bi 
among other reasons ^ to powet 

(1) the transferee cioes not acquire the based o 

status of a tena.nt and the landlord is not that the 
bound to recognise him ; cised tli 

(2) the transferor continues to be the it can c 

sole tenant of the landlord for tlie purpose (26) app: 
of ejectment unaer section 84 of the Bengal is statecl 
Tenancy Act, enhancement under section dealing 
30. suits for rent under section 65, acqui- a powei 
sition of land unaer section 84, a banc . on- of the p( 
ment unaer section 87. distraint under Chap- On th 
ter XII and sale proceedings under Chap- (28) it ^ 
ter XTV; of that 

(3) to deny the landlord the right to re- persons 

enter is tantamount to compelling him currence 
to recognise the transfer of a part ; In thi 

4 ) the provisions of clauses I'd) and (7) quently 
of section 86 of the Act make it clear that for life • 
the purchaser of a part of a holding is not ti e alie 
protected and that the raiyat may come his life < 
to any arrangement he likes with his land- narily, 
lord even though it be to the purchaser's as to p 
detriment. but that 

With regard to the surrender of a part or imph 
of the holding, section 86 si ows that the the pro] 
right of surrender in this case is conditional tlie ten; 
on the landlord's consent; but once the 
landlord does consent the position is ‘(27)%' 
the same as in the case of the surrender R. 545; 7, 
of th^ hdding. In eSect th^ 48 ) 


surrender of a . portion of - the hold- 
ing, whether it be of the portion 
already transferred or of the other 
portion, entails a surrender of the entire 
holding and the creation of a new holding 
and, therefore, the landlord's right to eject 
the transferee remains unaffected. The 
position is very similar to that where an 
occupancy sells a part of his holding 
to one man and the rest to another. The 
landlord's right of re-entry is based upon 
the view that the transfer of the entire 
holding by sale constitutes abandonment. 
I take it that the sale of a portion and the 
surrender of the rest has the same result. 

In this view of the matter, it is not neces- 
saiy to devote much discussion' to the 
English cases on the subject of powers. 

It is an established rule that wlere a 
person is possessed of a power (other 
than a power coupled with a trust) to dis- 
pose of property, he will not be permitted 
to exercise that power if he has by his own 
act disentitled liimself from such exer- 
cise. But tlie rule has special reference 
to powers created by deed or Will ; it is not 
based on estoppel but on the principle 
tlpat the power having been in fact exer- 
cised tliere is no property left upon wlJch 
It can operate and in Foahes v. Jackson 
(26) approving In re Hancock (2y) n\\^ 

is stated by Farwell, J., as follows : “any 
dealing with the estate by the donee of 
ca power inconsistent with the exercise 
of tlie power must put an end to it.“ 

On the other hand, in Nottidge v. Bering 
(28) it was held that, in the circumstances 
of that case, the donee's power to appoint 
persons haa not been released by his con- 
currence in a disentailing deed. 

In this connection, the question also fre- 
quently arises whether the power of a tenant 
for life to consent to a sale is affected by 
the alienation of or incumbrances upon 
his life estate. ItJuis been held that, ordi- 
narily, the power cannot he exercised so 
as to prejudice the rights of the alienee 
but that, where tlie ceed contains an actual 
or implied recognition of th.e lia.bility of 
the property to conversion, tl:e hov^'er of 
the temint for life in rnaffected in erses 

(26) (1900) I Ch. 807; 69 h. J. Ch. 352- 48, W. 
R. 616; 83 ly. T. 26. 

(27) (1896) 2 Ch. I 73 l 65 ly. J.Ch. 690;44W, 

545; 74E.T.658. 

(a8) (1909) t ^71 If, t, 491, 
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of mere equitable powers: Hurst v. Hurst 

(29)- 

In my opinion it is not possible to apply 
these technical rules relating to settlements 
to tenants’ rights created by Statute. 

Moreover, I think that in the present case 
the raiyat has done nothing inconsistent 
with or in derogation of his grant. The 
alienee knew that the law gave the raiyat 
the power of surrender by which his own 
interest was liable to be determined* In 
truth there is here no derogation at all 
from the grant and if it were necessary 
to refer to any legal maxim, I would be 
inclined to sa 3 ^ that the more appropriate 
rule is *‘cessante statu pnmttivo cessat dcri- 
vativm/* That rule applies not only to 
remainder men and reversioners of estates 
defeasible on the death of the life tenant 
funless confirmed by the remainder men 
or reversioners) but also to titles derived 
from estates y/hich are limited by conditions 
and which are liable to be defeated by the 
acts of their owners, as by the marriage 
of a ^tenant durante viduitaie ” or by tlie 
resignation of the person who has leased 
the glebe lands or tithes belonging to the 
living. The principle is not different from 
that applicable to service tenures in 
India ana I can see no reason why the result 
which follows when a service tenure-holder 
relinquishes his service after alienating 
apart of the tenure shoula not follow when 
an occupancy raiyat surrenaers after selling 
a portion of his holding. 

I think, therefore, that it would be in- 
equitfible to apply the English Law in a 
country where the law of agricultural te- 
nancies has been evolved out of conditions 
peculiar to itself, where free transfer is not 
ordinarily permitted^ and where statutory 
rights unknown in' England are conferred 
on the lanalord ; ana I take it that this 
aspect of the matter would not have been 
overlookea by the learnea Chief Justice, 
Sir Lawrence Jenkins, ana his collegues in 
DayamoyVs case (8) when they laid down 
the rule that the lanalora is ordin- 
arily entitlea to re-enter if the 
occupancy raiyat relinquishes his holding 
after transferring a part of it. It may be 
said that the learned Chief Justice was per- 



haps not considering the case of surrender 
ana that the decision does not show whether 
this was the precise question ref err ea to 
the Full Bench, ana that, rather Ihan weaken 
its authority in any way by further discus- 
sion, it woula be wiser to accept the English 
rule. Apart from the general considera- 
tion that the English rule cannot be applied 
here, I think that the language of the 
learned Chief Justice was guarded ana 
deliberate and that it w.^ s intended to 
cover the case of surreuders. 

In so far as the transferor has by his 
surrender damnified the tansferee by com- 
mitting a breach of any implied covenant, 
the obligation may be viewed as one personal 
to the transferor ana capable of being 
discharged by payment of damages. It 
is not necessary for the protection of tie 
tramsferee to declare that the surrender 
itself shall be^ inoperative. 

There remains the question whether the 
transferee in the present case can be consid er- 
ed to be an incumbrancer within tl.e mean- 
ing of section 86, of the Bengal Tenancy Act. 
It may be contended that, for the purposes 
of section 86, the term incumbrance has 
a wider meaning than that given to it 
by definition in Chapter XIV. The conten- 
tion is arguable, but I doubt whether, in 
view of the Full Bench decision of this 
Court in Mahadeo Lai v. Langat Singh (lo) 
which followed the decision of Jenkins, C.J ., 
in Abdul Rahman Choudhmi v, Ahmadar 
Rahman (n), it will serve eny useful pur- 
pose to re-open the controversy. The mt jor- 
it 3 ^ of the Judges in both the above cases 
held that, with reference to aUenancy, the 
term incumbrance connotes an interest 
subordinate to and different in quality 
from the parent interest and aoes not 
connote merely a difference in quantity. 
For the sake of finality, I would be inclined 
to accept this view. 

It follows, therefore, that the transferee 
in the present case has no right to remain 
in possession as rgainst the landlord and 
the landlord's lessee ; therefore, the[^ appeal 
should be dismissed. 

Jwala Prasad, J.- The facts upon which 
this reference has been maae are as follows • 

One Bduar Ahir had a holding of two 
bighas II kaihas in M(/Uza Pursottampur 
blonging to defendant No. a as the pro- 
prietor thereof. Baaar sold 9 7 
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dhurs of it to aefenaant No. i bv a regis- power if he has dealt with his estate 


tered kahala, dated the nth June 1904. 
In 1911 (1318) he surrendered, through 
, Civil Court, his entire holding in favour of 
the thicadar of the proprietor, the then 
landlord. The lanaloi'a settlea the eutire 
holding with the plaintiff whose land was 
recorded in the Revisional Settlement . The 
plot in dispute. Survey No. 486 (9 kaihas 
7 dhurs), which was purchased by defend- 
ant No. I was recorded as being in his pos- 
session. The plaintiff, therefore, could not 
get p(Bsession of this ctisputea plot and 
accordingly he commenced an action in the 
Court of the Munsif of Champaran for 
ejecting the defendant No. i and succeeded 
in both the Courts below in obtaining a 
decree in his favour for khas possession 
with mesne profits. The defendant No. 
I came to this Court in second appeal. 
The appeal was heard by a Division Bencli 
of the Court by which an order of 12th 
February 1923 referred the case for deci- 
sion by a Full Bench inasmuch as the 
decision of the appeal depended upon a 
question of law of geieral importance and 
upon which there was no previous decision 
of this Court. 

Tiie holding in question is a non- 
transfers ble one. The tenant of tue hohi- 
ing first tranfserred a part of it to defend- 
ant No. I and subsequently surrendered the 
entire holding in favour of the lanoloru. 
The question, therefore, raised in the order 
of reference is, where an occupancy ra^yat 
has transferred a part of lus non- transfer- 
able holaing, is he competent afterwards 
to surrender to 1 is landlord the v,^hoIe 
holding as to entitle the landlord under 
clause (5) of section 86 of the Bengal Tenancy 
Act to enter on the holding inclusive of 
the portion previously transferred by the 
.enant and either to let it to another tenant 
yr take it into cultivation himself, to use 
:he words of the clause? 

The Calcutta High Court, after a good 
leal of conflict of decisions, has recently 
n the Full Bench case of Mohsenuddtn 
/. Bhagahan Chandra Sutradhar (i) 
inswered the question in the 
legal ive. The decision of the case has 
>een based upon the well known principle 
:hat no one can be permitted to derogate 
his own grant and that a person 

nested mth e powei mmt estiogwh 


and created interests inconsistent with 
the exercise of that power. Applying 
these principles, the learned Chief Justice 
Mookerj’ee, J.. held that an occupancy 
raiyat by transferring a part of his non- 
transferable holding renders himself in** 
competent to exercise his right of surrender 
under section 86 of the Bengal Tenancy Act 
with respect to the portion so transferred 
either by surrender of that portion alone 
or by surrender of the whole inclusive 
of such portion. 

My Ford the Chief Justice has shown in 
his judgment that the doctrine applicable 
to assignees in the case of English leases 
does not apply to a case of surrender under 
the Bengal Tenancy Act, and my learned 
brother Mullick, J., has come to the same 
conclusion by going into the history of the 
legislation and the growth of the law regu- 
lating the agricultural tenancies in this 
country. I shall, therefore, briefly discuss 
the question with reference to the Bengal 
Tenancy Act by which the holding in 
question is governed. 

The learneo Vakil on behalf of the appel- 
lant relies upon the aforesaid decision of the 
Calcutta High Court and upon ch use (6) 
of section 86 of the Bengal Tenancy Act 
which runs is follows : — “ When a hold- 
ing is subject to incumbrance secured 
by a registered instrument, the surrend.er 
of the holding shall not be vtlia unless 
it is made with the consent of the landlord 
and the incumbrancer **. His contention 
is that the sale to his client ot a part of the 
holding WcS an incumbrance within the 
meaning of the word used in the clause, 
and it having been secured by a registered 
instrument the subsequent surrender of 
the holding not having been made with his 
consent was wholly invalid. This con- 
tention would be unanswerable if the sale 
of a part of r holding were an incumbrance 
within the meaning of the term used in 
the clause. 

The term ‘ incumbrance’ hrs been de- 
fined in section 161 of the Act for the pur- 
pose of Chapter XIV only, and that defini- 
tion, therefore, is limited in its application 
to that Chapter only. It says: “The term 
‘incumbrance’ used with reference to a 
tenancy, means any lien, sub-tenancy, ease- 

meat « et3iet lighta crated 
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by the tenant on his tenure or holding or 
in limitation of his own interest tl erein, 
arki not being a protected interest as defin- 
ed in the last foregoing section.” 

The Special Bench of this Court in the 
case of Mahadeo Lai v. Langat Singh (lo) 
held that the words "any other right or 
interest created by the tenant on his hold- 
ing or any limitation 011 his own interest 
therein” refer tosomeright which is ejusdem 
genens with the words ” lien,” ” sub- 
tenancy”, ”easemen1” in the so me section. 
This interpretation saves, to my mind, 
a sale either of 0 portion or of an entire 
holding from being an incumbrance so far 
as Chapter XIV is concerned- It is not 
a lien, it is not an easement , it is not a sub- 
tenancy for the vendee does not hola the 
land under the vendor tenant of the lano, 
l or is iie liable to pay rent to the vendor 
for the portion sold to him. The vendor 
has not reserved to himself any right in 
the 1 ina and there is no reversion to 1 im 
in any case. The venuee mry pay rent 
through tjie vena or but that will not make 
him a ten; nt unaer the landlord unless 
h.is purchase is recognised. The original 
fenant when compelled by the lanc.lora 
to pay rent for the entire holding may 
realise his quotp of the rent pay^able hy the 
transferee as a co-owner of the holding 
under the general law ol contribution, 
but a co-owner is not a tenant. 

” Tenant” under the Bengal Tenancy^ Act, 
section 3, clause (3), means ”a person 
who holds land un^er another person, 
ana is, or but for special contract would 
be, liable to pay rent for that land to that 
person.” A vendee of a portion of a hohiing 
is not a tenant of tlie vena or uncer this 
definition. 

Theref ore,the sale of a portion of a holding 
does not create a sub-tenancy ana is not 
an incumbrance within the meaning of 
section 161 of the Act, and, ^^s held in the 
Patna case, it need not be annulled inaer 
section 167 of the Act before a purchaser 
in execution of a rent accree U entitleo to 
take possession of the property^ vide Abdul 
R'lhman Chowdhury v. Ahmadar Rahman 
(ii) and Fazarali Makaldar v. Poroo 
Mian (30). In the former case it was 
contended before Sir Bawrence Jenkins at 

(30) If 8 Ittd« Cm, 3oo>at C. U 


page 122s*, that the language used in sec- 
tion 1 61 extends the meaning of the term 
” incumbrance ” beyond its ordinary sig- 
nificance so as to include any disposition 
of the tenancy jeven of absolute assign- 
ment or sale of the entirety or a portion 
thereof. In overruling this contention 
his Bordship observed as follows ” It 
is ciiflacult to understand why the inferior 
interests of a lien, sub-tenancy a rci easement 
alone should have been mentioned, if the 
intention was that the superior interest 
involved in an assignment was to be includ- 
ed in tie general words. It runs counter 
to the first principles of construction. An 
incumbrance would not ordinarily mean or 
incluoe an absolute assignnient nor would 
it be a right or interest created on tic 
tenure. Ca.nitbe said to be any limitation 
oi d tenant's interest ? I think not ; 
These words i ppear to me to refer not 
lo the area but to the quality of the tenant's 
interest. This view preserves the essential 
characteristic of a lien, sub-tenancy or 
easement, for the idea inherent in these 
leading words is that of a graft on a sub" 
ject-matter which is not destroyed but still 
continues, though in a modified form. The 
more general worc.s that follow are at 
least as susceptible of an ordinary me<.u- 
ing which wouIq give effect to that idea 
as the wider but Vgss appropri. te one for 
which the respondent contend 
According to Sir Bawrence Jenkins, 
therefore, an absolute assignment of a 
whole or a part of a holding is not an in- 
cumbrance within the ore ina ry significa nee 
of the term. If the sale or assignment 
of a part of a n on-transferable holding does 
not come within the definition of the term 
used in section 161 of Hie Act, far less 
will it be covered by the ordinary significance 
of the lerm used in clause (6) of section"' 
86 of the Bengal Tenancy Act. ' ' ' If 
An incumbrance in law is a "liability 
resting on an estate, a legal claim oi a lien 
on an estate for the discliaige of which 
the estate is liable, any right to 01 an 
interest in an estate to the diminution 
of its value but not impeding the passing 
of the fee by conveyance, as a mortgage, 
a lien fci taxes, a judgment, a light of way* 
sy no ay ; 1 oa d, bu r den, cl og , i mp e di ment, 
check, hindrance”. The sale of a pert 
•Page^oJ 
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of E? holding extinguishes the right of the 
vendoi to pass the fee by conveyance 01 
in any othei way and is, therefore, not an 
incumbrance bnt is a total extinction 
of his rights. He cannot, in any circum- 
stances, claim the land back by discharging 
the burden of tl e sale upon it. In the 
absence of any statutory definition of 
the word in the Act, the word must betaken 
to have been used in its etymologicEl 
meaning and in the sense it may have 
acquired as a term of art in law. 'There- 
fore, the word ‘ incumbrance * in section 
86 of the Bengal Tenancy Act does not 
embrace a sale of a part of a non- transfer- 
able holding. This was tie view^ taken 
in the case of Tamizuddin Khan v, Khoda 
NewazKhan{ig); that decisionwas basedupon 
the ground that an incumbrance implies 
a limitation of the rights o- the tenant 
and not a total extinction of them as in tfe 
a se of an out an out sale whether of 
a portion or of an entire holding. The 
principle w^s acceirted in tic following 
cases: Mahanh LalSahu v. Harkissen Jha 
(■^1) , Abdul Rahman Chowdhuri v. Ahmad, r 
Rahman (11) and Fazatah Mahaldar 
v. Faroe Mxan (30). The decision in the 
^ase of Tamxzuddtn Khan v. Khoda Neuaz 
Kkan (19) w'as commeatedupon Ihoi^h not 
expressly disssented from, in the case ol 
Asgaf Ah V. Gouri Mohan (21). 
The decision of that case, however, turned 
upon the surrender haviiig been found to 
be collusive. Undoubtedly, if the surrender 
be collusive, the tenancy will subsist and 
so long as the tenancy subsists, the Jand- 
lotd is not entitled to eject the transferee 
of a portion of the holding. This is r.ot 
the case here. 

The case of Chundra Sakai v. KalU 
Prosanno Chuzkei butty (32) impliedly 

took a contrary view when it held 
that an exchange of land is an 
incumbrance within ^ the meaning of 
section 161, but this view was practically 
dissented from by N. Chatterjea, J., at page 
1220* of the case referred to above Abdul 
Rahman Chowdhury v. Ahmadar Rahman 
(ii). While doubting -he correctness of the 
decision in Chundra Sakai v. Kalh Prosanno 
Chmkerhutiy (32), 1\. Chatter! ea, J., said 
. (31) 19 C. W* N. (176) CLXXVI. 

* (5a) as C. 234; 12 Ind. Bee. (», 8,) 170. 
i9 CrW| 


that in any case it ought not to be extended 
f urther . Sir Ua wt enc e J enki ns, c omment i ng 
upon this case irx Abdul Rahman Chowdhury v. 
Ahmadar Rah man(ii) at page i226,*observes: 

“ The ratio decidendi is to be found in these 
words: — ‘The exchange by wl icb this land 
was acquii ed by the defendE nt wa s in limi- 
tation, if not in fact in destruction, of the 
original tenant's right in the holding.* 
A distinction was thus recognised between 
limitation and destiuctinr and presumably 
it was consiaered an exchange was a limi- 
tation, for section 161 does not extend 
to that which is a destruction of a tenant's 
right. Whether this be a true view of 
the effect of an exchange may have to be 
reconsieered in the future, dees notarise 
nown I am comeined only with an 
absolute sale and that, in my opinion, is 
n(»t in limitation but in destruction of the 
interest to which it relates. On the ques- 
tion referred, tlerefore, I hold that the 
interest of an unregistered prrclaser of a 
portion of a tenure is not un incum- 
brance within tl e meaning oi section 161 
of the Bengal Tenancy Act." 

In my opinion the definition of the word 
as ^ivenin the case oi Tamizuddm Khanv» 
Khoda Newa Kl an (19) ai,d the view taken 
therein that the word ‘‘ irxumbrance "in 
clause (6) of Section 86 does not embrace the 
sale of a part oi a non-transierable holding 
remain unshaken. I, therefore, hold that 
the sale of the part of the holdiitg in ques- 
tion in favour of the appellant was not an 
incmbrance within the meaning of clause 
(6) of section 86. 

The question, then, remains as to whether 
the surrender of the entire holding 
in the present case under section 86 
of the Belli al Tenancy Act is valid so as 
to give the landlord the right of re-entry 
on the portion of the hold ng sold to the 
appeh^ant prior t.) the suurender and t.i 
let it to the respondent or fo take it into 
cultivation himself under clause (5) of 
the secti on- I n the hull Bench ca se of the 
Calcutta High Court the siu render was w’th 
lespec.t to a part of the holding under an 
aira ng erne nt between the landlord and the 
oiigim I tei ant a?id it was held that the 
surrender was invalid with respect to the 
p ertinn' of tl e 1 olding pievipusly sold . 
" * pEge of 19 C. N,— ^ ^ 
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Sunender consists inti- e yielding of tie 
term to him who has tie immediate estate 
in leversio.i in order that the term may 
merge in the reversion. After t]ie siurender 
of tie hjl cling the liability ■*! the tenant 
towards tie landlord to piy rent, etc., 
ceases. This may be by mutual agree- 
ment or by operation of lav. Section 86 
of the Bengal Tenancy Act codifies the 
principles of surrender and prescribes rules 
for effecting the same. Clauses (i) to (4) 
deal with sirrender by operation of lav. 
The first clause orders upon a raiyai not 
bound by a lease or other agreement for 
a fixed term a right to surrender his holding 
at the end of any agricultural year. Clauses 
(2) to (4) prescribe the way in which this 
right is to be exercised, tl at is, by causing 
a notice to be served upon the landlord. 
Clause (7) recognises a surrender by mutual 
agreement between a landlord and a tenant 
with respect to the whcle or a part of the 
holding. In the Bull Bench case of the 
Calcutta High Court the surrendei was with 
respect to a part of the bolding under a 
mutual agreement between the landlord 
and the original tenant. Therefore, it 
was a surrender under clause (7) of the 
section. The surrender in such a case 
is in the nature of an assignment by the 
tenant to his landloi d of tl e wl ole 01 a p; it 
of tie holding. The tejiant is reuqired to 
disclose to the landlord the condi+ion of 
the tenancy end his previous dealings 
thereof such as tiars^ of a part of the 
holding. The landlord also is required to 
acquaint himself witl tl e condition of tl e 
tenancy and the previous transfers, if any 
of a portion of the holding. The change 
of possession which is essential to a valid 
surrender must in such a case take place 
by mutual agreement, and the tenant 
must be in a position to transfer immediate 
possession of the property. The dealing 
between the parties must be fair and the 
liaisaction must be bona fide, and if the 
mutual dealing between tie parties by way 
of surrender have the effect of destroying 
the rights of third parties the transaction 
may be tainted with fraud 01 dishonesty 
and it is possible then to apply the piii - 
ciple upon which the decision of the Full 
Bench case has proceeded, namely, that a 
person canhot detonate from his own giant. 


It must be remembered that a surrender 
by mutual arrangement may be for consider- 
ation and that neither the tenant nor the 
landlord is exercising his rights which 
would arise under tie earlier clauses of 
section 86 when a tenant as a matter of 
ri.:ht surrenders his holding by a nrtice 
to the landlord. By mutual agreement 
the landlord can accept the surrender 
witl respect to the part of the holding when 
the other part has already been sold to a 
third person. In tha^ case he will have lo 
recognise the transfer of a part of a non- 
transferable holding which he can very 
well agree to do and for which he can take 
proper compensation while entering into 
the mututal arrangement with the tenant. 
Clause (7) has simply recognised the prin- 
ciple 3f the English Law that a surrender 
implies a mutual agreement between the 
landlord and the tenant and can be with 
respect to the whole or part ol a holding 
Oastler v. Henderson (33). The Bengal 
Tenancy Act does not restrict a surrender 
to a mutual agreement between the parties 
but confers upon the tenant a statutory 
right t-., yield up the term of his tenancy 
and to put an end to his liabilities to the 
landlord for holaing tie land under lim; 
whether the landlord does u does not like it. 
In other words tie tenant 1 as a right to 
surre dei his holding against tie Will of 
his la idle id. Tleiefoie, tie landlord must 
lave therighttotfk”^ the land free horn any 
incumbrance which undei the law he is 
not bound to recognise. In a non- transfer- 
able hoi ding the tenant has no right to trans- 
fer without the consent of the landlord and 
the transfer, therefore, of the whole or a 
part of it is invalid so far as the landlord is 
concerned. Where the transfer is of tie 
whole of the holding the landlord has the 
remedy provided for by the law under sec- 
tion 87 of the Act and to treat the h olding 
as abandoned. Where the tenant transfers 
a part of the holding the landord is not 
bound to recognise the transfer and has a 
right still to hold tie tenant liable to him 
for t) e rent of tl e entire 1 olding and such 
otleiiiglts that he may have against 
tie tenant. 

( 33 ) (1877) a Q. B. J>. J 751 46 If. J. Q. ». , 6071 
37 L. T. aa. 
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ISlow, the surrender in the present case 
is through the Court by means of an IsH^a 
(Exhibit 2) under clause (4) of the section. 
The tenant here has. therefoie, exercised 
his right conferred by clause (i) of the 
section to surrender the bolding. This 
is the statutory right conferred upor 
the tenant arid there is nothing to prevent 
his surrendering the holding on account 
of h is h aving previously | ransf eryed a poitit n 
thereof. The section dies not curtail his 
right of surrender of the whole 
hoi drug on previous transfer of a 
portion thereof. If the surrender were 
tainted with jiaiul or dishonesty section 
53 of the Transfer of Properly Act mfy 
perhaps invalidate the surret.dei, but in 
this case no fraud or dishonesty has been 
imputed to the sutrendei. It i.s conceiv- 
able that a tenant may after transfer 
of a part of a holding find h mself by charge 
'of circumstances independent of the trans- 
fer, such as, his change oi profess'on ard 
inability to carry on t]:e cultivation of t] e 
land, unable to continue to hold the land 
without serious inconvenience to himself. 
The surrender in sreh a case may be a bem 
fide one. Iiis Eordship IVrookerjee, A. 
C. J. in the Pull Bench case oj the Calcutta 
High Court, says that by transferring a part 
of a holding the tenant has dealt with his 
property in such a manner as to render 
himSelf incompetent to exercise the power 
or right of surrender which he had and 
hence he cannot be permitted to derogate 
from his own grant. Th. t the aforesaid 
' principles are not of universal applicatior, 
particularly in the case of a tenant under 
the Bengal Tenancy Act is obvious from the 
fact that the tenant by transferring the 
remaining portion of his holding to a third 
person can by his Act cause an abandon- 
ment of the holding under section 87 and 
thereby confer an immediate right in tl - 
landord to enter upon the holding and to 
avoid both the transfers including the pre- 
vious one. Thus, a tenant can by his act 
destroy the right previously created by 
him in the transferee of a part of the hold- 
ing. It has never been suggested that by 
transferring a portion of a holding the 
tenant is debarred from transferring tie 
remaining portion in^^much as that has 
the effect of extinguishing the right acquired 


by the pervioi s transferee and thus has 
the effect of a derogation fiom his previous 
grant. The principles upon which the de- 
cisions of the Bull Bench case of the Calcutta 
High Court is founded cannot affect the 
rights of the landlord to re-enter on the 
holding acquired under the statutory pro- 
visions contained in clause (5) of section 86 
of the Act for he was not a party to the trans- 
fer of the portion of the holding by the 
tenant. The cases relied upon in the 
Full Bench case of the Calcutta High Court 
as laying down to the j)rinciple that a 
person canrnt be permitted I0 derogate 
from his own grant, do not seem to go 
so far as to affect the right acquired under 
the Statute on account of the exercise 
of a right of surrender conferred 
upon the tenant by the Statute. The 
tenant's rig It to surrender given b^ 
section 86 of the Ar t is not, t-i my mind, 
affected in any way by his previous trans- 
fer of a part rf a holding. Tlis was re- 
cognised in Dayatnoyi y. Ananda Mchan 
Roy Chiwdhury (8). If a ter ant is not 
allowed to sir render his entire holciig 
after transfer of a portion of the same, 1 e 
will be deprived of a right which the Bengal 
Tenancy Act vests in him. The landlord 
will go on suir.g for ai rears of rent axid 
get decrees against him which may be 
executed against his person and v^tler prop- 
erties. Therefore, even wl en thesunenoei 
is horn fide, the tenant will be harassed 
by ] is * ot being allowed to suiiendei the 
1 oldi 3g ou account oi tl e pi evioas t^ansfe: 
of a poitioi thereof when fie might not 
have antiegated the change in the cir- 
cumstances beyond his control wlich coin 
pelled him to suiiender tie entire holding. 
The tian‘'feree cf a portion of a holding 
takes the transfer with his eyes open, 
He fully knows that his transfer might 
be avoided in case the oiigiral ter art 
transfers the remaining portion of the 
holding or abandons it. He also knows 
lhat his interest is liable to be extinguished 
ill case the landlord s *lls the h elding in 
execution of a rent dectee obtained against 
the original tenant. He must also know 
that by surrender the same consequence 
would happen. 

Therefore, a pqr son who takes a transfer 

from a person who labors anefi 
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tations takes upon himself the inconve- 
nience and the loss that might accrr, e to him 
on account of his transfer having become 
inoperative by the Act either of the trans- 
feror or the landlord wl o is not bound by 
the transfer. On the other hand, to take 
away the right of the landlord to re-enter 
on account of the surrender of the holding 
is to compel him, under certain circumstan- 
ces, to recognise the transfer of a part of a 
holding and tl: e splitting up of a holding. 
Therefore, with great respect to their 
Dordships of the Calcutta High Court, 
lam Unable to subscribe to the view ex- 
pressed in the hull Bench case of Moh- 
senuddin v. Bhagahan Chandra Suiradhar 
(i)- 

In the result, I hold that the transfer 
of 8 part of a holding is not an incumbrance, 
as already observed, under clause (6) 
of section 86 and that it cannot stand 
in the way of the landloid entering upon 
the holding and either letting it to another 
tenant or taking it into cultivation himself 
under clause (5) of section 86. I also h )Id 
that the tenant is not deprived of his right 
to surrender the entire holding under clause 
(t) ot the sectioiA on account of his having 
prviously transferred a portion thereof. 

Recently I decided this point in the cast 
of Ram Oraon v. Doman Kalal (34), in 
connection with a case arising under the 
Orissa Tenancy Act, theprovi>ions whereof 
relating to a surrender are simihr to those 
in the Bengal Tenancy Act with this ex- 
ception that there is no provision corres- 
ponding to clause (6) of section 86 of the 
Bengrl Tenancy Act in the Orissa Tenancy 
Act. I -adhere to the views expressed 
, by me in the aforesaid case. 

Therefore,, ir. concurrence with my bord 
the Chief Justice, I answer the question 
referred to in the affiimative and would 
dismiss tl e appeal with costs. 

Foster, J. — ^I agree with tie judgment 
which las been delivered by my Eord tie 
Chief Justice. 

MaCpherson, J. — Having ha dan opportu- 
nity of reading and considering the judgment 
which has just been delive ed by my Hold 
the Chief Justice, I find myself in complete 
concurrence with the views expressed 
therein. 

^34) 75 Ind. Cai. 209} 4 P, h, T. 5i2. 


By the Court. — That the the appeal be 
dismissed with costs. 

K. s. D. Appeal dismissed. 


LAHORE HIGH COURT. 

Civn, Revision Petition no. 518 

OF I 9 ? 2 . 

February 15, 1923. 

Present : — ^Mr . J usti ce Marti nea u 
The firm GOKAH MAH-RAMCHAND, 
THROUGH GOKaL mAh and ram 

CHAND Proprietors — ^Defendants— 
Petitioners 
versus 

The firm NATH MAH-GUHZARI MAH, 
THROUGH Musammai GANG A DEVI and 

MusammatILTRl DEVI— Plaintiffs — 
Respondents. 

Civil Procedure Code {Act V 0/1908), s. 115 — 
Misconstruing evidence — Material irregularity. 

The mivS construing of evidence amounts to 
material irregularity and affords good ground 
for revision. 

Civil revision against a decree of the 
Senior Sub-Judge, Ferozepore, dated the 
15th May 1922. 

Mr. Gullu Ram, for the Petitioners. 

Mr.M.S. Bhagai, for the Respondents. 

JUDGMENT.-~llie plaintifis sue for 
money due on book accounts, and the 
dispute is with regard to two items, one 
of Rs. 325 ana one oi Rs. 600, alleged to 
have been advanced to Ihe defendants, 
who deny having received them. The 
First Court found that the plaintiffs had 
not proved their claim, bfut the Senior 
Suborainate Juage on appeal gave them 
a decree, finding that their books were 
regularly kept and that the entries were 
sufficiently corroborated, as the evidence 
of Shank ‘r Das, who had been the plaintiffs' 
miinim, proved the two aisputea items. 

The ddendants have applied for revision, 
contending that Shankar Das s statement 
aoes not prove the items. This contention 
is correct, as Shankar Das distinctly says 
that the items ot Rs. 325 arid Rs. 600 were 
not paid in his presence ana that he did 
not enter them m the books. 
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He no doubt admits that he wrote the 
balances each day in the cash book, and 
apparently the items in dispute were in- 
cluded in the totals, but Shankar Das's 
evidence is no proof that those items were 
genuine and were actually paid to the 
defendants. The lower Appellate Court has 
thus_ misconstrued that evidence, and 
this is a mr tericil irregularity, which affords 
good ground for revision. 

I accept this application, set aside the 
decree of the lower Appellate Court and 
direct that Coart to give a fresh decision 
in the appeal that was before it, after 
considering whether the items <'re proved 
by evidence other than that of vShankar 
Das. The costs in tl is Court will be 
costs in the rase. 

w. C. A. Application accepka 


Allahabad high court. 

Second Civn, Appeae No. 438 of 1922. 
June 29, 1923. 

Pyesent:-~^Mj . Justice PiggoH. 

UDAIy AND OTHERS— Defend ANTS — 
APPEEEANTS 
versus 

Chaudhun GUTAB RAI and another— 
PLAINTIFFS- Respondents. 

Lafidlovd and tenant — Village shop-keepey ~ — 
Raclicha shop — -Re'huilding it pucca — Ejectment. 

A village shop-keeper who purchased a site 
in the village from a non-proprietor, constructed 
a k^hcha house on it and occupied it for long 
period without objection by the non-proprietors, 
does not become liable to ejectment by re-build- 
xng the house as pucca. 

Ghorey v. Shib Lai, 58 Ind. Cas. 410; 18 A. 
L* J. 2 U. P. L. R. (A.) 266, relied upon. 

Second appeal against a decree of the 
Disiricl Judge, Budauu, dated the i8ih 
February 192?. 

Mr. Panna Lai, for the Appellants. 

Dr. S. N. Sen, for the Respondents. 

JUDGMENT. — ^The plaintiffs in this suit 
are sole proprietors of a parcel of waste 
land situated in a village called Singa'di 
Pnrbea. The contesting defendants lave 
constructed a house upon the parcex oi l.tnd 
in question. The plaintiffs ca me into Court 


claiming the ejectment of the said defend- 
ants, with permission to the latter to re- 
move the materials of their house before 
vacating the site if they should be inclined 
to do so. Facts were alleged in the plaint 
fully sufficient to warrant the plaintiffs 
in claiming the relief sought for. The 
difficulty about the case is th.at the lower 
Appellate Court has not found in favour 
of the plaintiffs on the questions of lact 
raised by the pleadings; neveitheless, the 
le irned District Judge came to the conclu- 
sion that, on the facts found by him, 
the plaintiffs are entitled to the relief 
claimed. It is contended in second appeal 
that the learned District Judge was in 
error in taking this view. It seems advis- 
able to give the facts found in the very 
words of the judgment of the lower Appel- 
late Court. 

“The evidence shows that one Chidii 
Banii purchased from Clidu Kahar a pot^ 
tion of the latter s house, consisting of a 
thatched rooni, about 25 years ago. The 
purchaser removed the tliatch and built 
a mud house in which he has since kept 
a shop. Two years ago he re- placed the mud 
constructions by a masonry house without 
the consent of the zemindars," 

Undoubtedly, Chidu Rahar, the Dis- 
tiict Judge renurks, had no trnsferable 
right in anything except the mateiials 
of his house. He could not even conve^ 
to Chidu Bania a right of residence on the 
site in question. He did, however, purport 
to convey sucu right of residence, .md some 
25 years prior to the institution of the suit 
Caidu Be- nia, who seems to have been pre- 
viously residing in tie same village, oc- 
cupied a portion of the house transferred 
to him arid made structural alterations 
fitdi^ it for use as a shop. No excLption 
was taken to his i^roceedings by the pro- 
prietors of the site. It can scarcely be 
presumed that they were in ignorance 
of what had been done. At any rate, 
there is no finding that they v^ere ia igno- 
rance, or continued in ignorance, up to 
any specified date anterior to t e Jnstitu- 
lion of the suit. They did not allege that 
a cause of action accrued to them when 
they came to know of the transfer by Chidu 
K bar to Chidu Bania; taey alleged a differ- 
ent state of facts ah ogether. If it be taken 
that Chidu Bania occupied this site with- 
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out any title and against the will of the pro- 
prietors of the same, and that he proceed- 
ed to adopt the building previoirsly stand- 
ing thereOi. to his own use a nd occupied the 
same as a shop for more tjian twelve years, 
the inference, in my opinion, would be that 
he had acquired title by adverse posses- 
sion against the proprietors of this site. 
The more correct inference seems to be that 
Chidu Bania did nol occupy the site against 
the will of the proprietors, but with their 
consent, and on an express or implied 
understanding with them that he might 
have the use of the site for the construc- 
tion of a shop. I may presume that, 
although Chidu Bania was not an agiicul- 
tural tenant, yet he was a member of the 
village community and his keeping a sh(.p 
in the village she may well have been a 
matter of convenience to the commu- 
nity as a whole. If it be presumed that ids 
original possession was permissive, then 
his subsequent alteration of the premises 
constituting his shop, by converting the 
same into a masonry building would not, 
in my oiunion, afford the plaintiff a cause 
ot action. 1 refer on this point to the 
decision oi a Bench of this Court 
in the case of Ghorey v. Shib Lai (i). 
No doubt, the defendant in that suit was 
an agricultural tenant, to whom a site was 
granted tor the building of a house; but it 
does not appear to me that any different 
principles would apply to the case of a 
village shop-keeper to whom a site had been 
granted for the purpose of keeping a shop. 
Other considerations might possibly have 
arisen if ihe plaintiffs had come into 
Court with a true statement of the fads 
and had alleged that, unaer the existing 
circumstances, they were entitled to claim 
a small ground rent from the principal 
defendants; but that question does not arise. 
Accordingly, 1 allow this appeal, set asiae 
the decisions of both the Courts below 
and dismiss the plaintiff’s suit, with costs 
throughout. 

M. D. J. Appeal allowed. 

(i) 58 Ind. Cas. 410; 18 A. U J. 781; 2 U. P. 

L. R. (A.) ^ 66 . 
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MADRAS HIGH COURT. 

vSecond CiviE Appeae No. 293 op 1921. 
April 16, 1923. 

Present:— Mx. Justice Krishna n and 
Mr. Jusitce Coleridge. 

KUMARAM UNI ACHAN- Peaintifp 
— Appeeeant 
versus 

P. KUNHIKRISHNAN NAIR and 

ANOTHER — Defendants— Respondents. 

Civil Procedure Code ( Act V of 1908), O. XXI,. 
r. 101, order under — Suit regarding title to property 
pending on the date of order — Separate suit, nece^-. 
sity of. 

An order under 0 . XXI, r. loi of the Civil’ 
Procedure Code against a person, unless contested 
by a suit filed within the time prescribed, becomes- 
conclusive against him, and the fact that ther^ 
was already a suit pending regarding the title 
to the property would not absolve him ftom 
the obligation of filing a suit under t. 103 if he 
intended to contest the order under r. loi. 

Peela Yarakayya v. Kanumurl Venkata Krishm 
namraju, 41 Ind. Cas 684; 6 E. W. 281; 22 M. E 
T. 232; (1917) M. W. N. 721, followed. 

The doctrine of Us pendens has no application 
to a declaration by Court relating to possession 
of property under r. loi. Such a declaration 
is not a transfer of the right. 

Second appeal against decree of 
the Court of the Subordinate Judge, 
South Malabar at Palghat, in Appeal Suit 
No. 186 of 1919, preferred ogaiust a de- 
cree of the Court of the District Munsif, 
Alatur, in Original Suit No. 497 of 1917. 

Mr. 5 . T. Srinivasa Gopalachari, for the 
Appellant:— The plaintiff ill this suit, whil^ 
it was yet pending trial, in executio i of a 
money -decree obtained by him against the 
defendant in another suit applied for re- 
delivery to him of the suit properties uu- 
der O. XXI, r. loi. The defendant 
objected but was overruled ana pos.?es- 
sioD delivered to the plaintiff. The prer 
sent suit remained unaisposea off for over 

year after the date of tlie said order. 
The plaintiff thereupon applied for aadi 
tional issues to be framed on the point 
whether the failure of the defendciUt fq 
file a suit within a year after the qate 
of the order under O. XXL, r. loi 
under Art. ii fa) had not concluded 
the case against him. The present suit 
has been aisposed off on the said issue’ 
alone, both Courts upholding the plaintiff* 
contention and decreeing the plains 
claim. 



Vol; 751 


INDIAN CASfiS. 




rOUARAU UNI ACHAN V. KDNHIKRISHNAN 

In second appeal, my submission is two- 
fold 

(1) Article 11 (3) is satisfied by the writ- 
ten statement filed by the defendant with- 
in a year of the oraer. 

(2) The order in execution proceedings 
nnaer O. XX!, r. loi pending the pre- 
sent suit is vitiated by Us pendens. 

The first point app .rently seems to be 
conchidea by the decision in Pcela Vara- 
kayya v. Kanumuri Venkata Krishnam- 
taju (i). But that decision wldch pvr- 
ports to follow an earlier decision in Ba^- 
lur Krishna Ran v. Lakshmana Shan- 
bhogue (2) has not been followed in other 
Courts cand required to be re-considered - 

The written statement has the same 
effect as a phint in a chiim suit. The sub- 
ject of a suit un ier O. XXI, r. 103 
and that of present suit ate the same. 
The identical title to the identical prop- 
erty is in question between the same 
parties. Any further suit may have to be 
tried wit the present one. Tne result will 
be the sune. It woil i be futile to insist 
on the formiUty of a Iresh suit. The 
written statement mikes exactly the same 
claim tliat a plaint would. There is no 
distinction in substance. 

Further, unlike in Peela Yara- 
kayya v. Kanumuri Venkata Krishnam- 
raju (i) case, there was a suit pending here 
even on the date of the order under O. 
XXI, r. 10. In any case, that decision 
cannot apply here. Again a suit under 
O. XXI, r. 103 is merely in the nature 
of an appeal. Krishnappa C Hetty v. Abdul 
Khader Saheh (3) , Phul Kumari v. Ghan- 
shyam Misra (4). 

Secondly, section 51 of the Transfer 
of Property Act, it has been held, is applic- 
able not only to voluntary sales but a Iso to 
execution sales as well as to revenue sales. 

As to execution seles reference may, be 
made to Faiyaz Husain Khan v; Prag 
Naratn (5); Radhasyam Mohapattra v. Sihu 

(1) 41 Ind. Cas. 684; 6 I,. W. 281; 22 M. L. 
T. 232; {1917) M. W. N. 721. 

(2) 4 M. 302; I Ind. Dec. (N. s.) 1046. 

(3) 25 Ind. Cas. ii; 38 M. 535; 26 M. D. J. 449. 

(4) 35 C. 202; 35 I. A. 22; 12 C. W. N. 169; 
7 C. h . J. 36; 5 A. L, J. 10; 17 M. X ,. J. 618; 2 
M. D. T. 506; 10 Bom. D. R. x ; 14 Bur. R. R. 
41 (P. C.). 

{5) 29 A. 339 at p. 345; 9 Bom. D, R. 656; 
ti C. W. N. 56ij 4 A. L. J . 344; 5 C. i. J. 563; 
J7 M. I#. J. 263; 34 I. A. 102 (P. C.). 
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Panda 16 ); BoUapragada Venkatalaksh^ 
mana Gam v. Nenda Seetayya (7); and as 
to revenue sales to Har Shankar Prasad 
Singh V. Shew Gohind Shaw (8) and Mathura 
Prasad Sahu v. Dasai Sahu ig). It is sub- 
mitted that the principle is the same wlie- 
ther the transfer is by act of parties, 
or in execution of a decree or by the 
machinery of tjie Court. Where the result 
of an act or order is to confer title on some 
person, if such act or order is penning 
a suit, it can only be subject to the decision 
in the pending suit. The oraer under 
O. XXI, r. loi ,is, therefore, vitiated 
by Us pendens. 

Mr. 5 . Ranganadha Aiyar, for the Re- 
spondent, was not called upon to reply. 

— We think the Subordinate 
Judge is right in the view he hus taken 
in the case. That view is supported 
by the ruling of this Court in 
Peela Yarakayya v. Kanumuri Venkata 
Krishnamraju (i). The order unaer 
O. XXI, r. loi, Civil Procedure 
Code, having been against the defendait 
and he not having filed a suit in time to con- 
test it, it has become conclusive against 
him. The fact that there was a pending 
suit regarding the title to the property 
and the defendant had filed a written state- 
ment in it claiming title did not absolve 
him from the obligation of filing a suit 
under r. 103 if he intended to contest 
the order under r. loi. That was what 
was held in the I^aw Weekly case. The 
fact that in the present case the suit was 
already pending when the orqer under 
r. 1 01 was mide, whereas in the Taw Week- 
ly case the suit was one subsequently 
instituted makes no difference. 

It was contended that the doctrine 
of lis pendens applies to the present case, 
but the short answer to it is that there 
was no transfer of any right here for that 
doctrine to apply. The Court merely de- 
cided that tne plaintiff was the j^erson 
entitled to the possession of the suit prop- 
erty under r. loi and as the decision 

(6) 15 C. 647; 7 Ind. Dec. (N. $,) 10x5. 

(7) 57 Ind. Cas. 764; 43 M. 786111 T. W. 466; 
(1920) M. W. N. 294: 39 M. T. J. 30; 28 M. X . T. 
44 ' 

(8) 26 C. gSdj 4 C. W. N. 3171 13 Ind. Dec. (n. s.) 
1218. 

(9) 65 Infi- Cas. 335- 3 P. T. T, 296^ i Pat 287^ 

(19*2) A. 1 . St (P»t) 542. ' 
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has become fin?l before this case tv as ais- 
posed of, effect must be idven to it in this 
suit. 

The secona appeal f uls anu is dismiss- 
ed witli costs. 

V. N. V. Appeal dtsmissed. 


ALLAHABAD HIGH COURT. 

Second Civid Appeal No. 566 of 1922. 
July 4*. 1923- 

Present '.—Mr. Justice Kanhaiya Lai. 

RAM SARAP— defend AN'F— Appellant 
versus 

Lala MOHAN LAL"Plaintiff- ' 
respondent. 

Mortgage — Crops still to be sown, hypothecation 
of — Transfer — Notice — Bona purchaser, liabil- 
ity of. 

A mortgage of a future crop still to be sown and 
cultivated is recognized in India. The transaction 
is not governed by the Transfer of Property 
Act or by the Indian Contract Act, in so far as 
it is neither a mortgage of immoveable property 
nor a pledge of existing moveable propery. It is in 
the nature of an agreement to mortgage moveable 
property that piay come into existence in future, 
and as such it creates an equitable charge which 
is valid and enforceable. 

Misfi Led v. Mozhar Hossain, 13 C. 262; 6 
Ind. Dec. (n. S.) 674, followed. 

A bona fide purchaser of such property without 
notice of the prior charge is not liable for the 
money due on such a charge. 

Bansidhar v. Sant Lai, 10 A. 133; A. W N. 
(1888) 35; 6 Ind. Dec. (n. s.) 90 and Sreeram 
Nofosiah v. Bommireddi Venkaiaramiah, 47 
Ind. Cas. 976; 35 E. J. 450; 8 L. W. 517; (1918) 
M. W. N. 718; 24 M. L. T. 4541 42 M. «J9, relied 
upon. 

Second appeal against a decree of the 
Additional vSubordinate Judge, Bareill}^ 
dated the 26th of November 1921. 

Mr. S. C. Das, for the Appellant. 

Mr, K. N. Malaviya, for the Respo ident. 

JUDGMENT. — A mortgage-bond was 
executed by Sukhraui, the first defendant, 
in favour of the plaintiff on the 25th of 
May 1917, whereby he hypothecated his 
future sugarcine crop for the years 1325 
to 1327 Fasli. The dispute in the present 
appeal relites to the sugarcane crop of 
1327 Fasti, which has been appropriated 
by the defendant-appellant No. 5, under 
a sale effected in his favour by defendants 
Nos. 2, 3 and 4, who are stated to have 
purchased the same from defendant No. i. 
The question for consideration in this appeal 
is, whether the mortgage can be enforced 
against the defendant-yppellant. A mort- 
gage of a future crop, neither sown *»or 


cultivated at the lime, is recognised and 
enforced in this country as an executory 
agreement, binding on the ix;rties to the 
transaction. The transpction is not govern 
ed by the Transfer of Property Act or by the 
Indian Contract Act, in so far as it is nei- 
ther a mortgage of immoveable property 
nor a pledge of existing movcc ble proper- 
ty. It is, to use the langm ge adopte'l iii 
Misri Lai v. Mozhar Hessatn fi), in the 
nature ot an agreement to mortgage immove- 
able property thal m?iy come into existence 
ii. 'uture and is sue] i it creates an equitable 
charge which is valid and enlorceable. 
But, as poiiited out in Bansidhar v. Sant 
Lai U) and Sreeram Narasiahv. Bammireddi 
V enkataramiah (3), a hona fide purchaser 
of such property without notice of tlie prior 
charge is not liable for rhe money due on 
such a charge, for the interest of the charge- 
holder is more or less of the nature of an 
equitable interest, which it would be un- 
desir ible to enforce against a person 
wl o was note! party to the contract and had 
no notice of tlie sale. The defendant- 
appellant denied that he had a notice 
of the charge and the question of notice 
must, therefore, be tried before any liabi- 
lity can be fastened on him iu respect of 
the money due ti ereon. The defendanl- 
appelhmt was added as a party ol the 
application of tie pLiiutiff after tie insti- 
tution of the suit. The circunsta nces 
in which he made the purchase aie not 
quite cle< r. In fact the title-deed, if any, 
undei which he purchased has not been pro- 
duced. The lower Appellate Court is, there- 
fore, directed to determine, after taking such 
addition"* 1 relevant evidence as the parties 
may adduce, whether the defendant-appel- 
lant purchased the sugarcane crop in 
question or its juice, and had he any 
notice of the mortgage in suit at the time 
of such purchase ? 

Three months' time will be allowed for 
the return 0 tie finding rnd ten days will 
be allowed after the receipt 01 the finding 
for the parties to file objections. 

M. A. A. Order aceordtngly. 

(1) 13 C. 262; 6 Ind. Dec. (N. s.) 674. 

(2) 10 A. -133; A. W. N. 1888) 35; 6 Ind. Dcc; 

(N. s.) 90. 

(3) 47 Ind. Cas. 97G; 35 M. L. J. 450; 8 L. W; 
517; (1918) M. W.N. 718; 24 M. L. T. 454} 42^M. 59, 
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SHRINATH V. KANHAIYALAI.. 

HAGPUE JUDICIAL COMMISSIONRE’S 
COURT. 

Miscei;uaneous Civii* Appear No. i8 of 

1923. 

September 3, 1923. 

Pr&smi : — ^Mr. Baker, Oifg. J. C. 

Seth SHRINATH akd oXfiEKS— 
Defendants— APPEELANX s 
versus 

KANHAIYALAV-Pi,AiNTitF— 

RfciSPuNDENT. 

Tr/tnsfer of Property Act {IV of 1882), 4. 6 
— Partnership — Right to recover Past profits — Mere 
right to sue. 

The right to recover past profits of a partnership 
on taking accounts is not a mere right to sue under 
section 6 of the Transfer of Property A ct hut is an 
actionabJe claim which is capable of transfer. 

Churamom Mondal v. Rajendra humar Singh, 42 
Ind Cas. 390, applied. 

Jagat Chunder Roy v. Tswar Chunder Roy, 20 
C. 093; 10 Ind. Dec. (n. s.) 408, Lukhpat Sahai v. 
Tika Ram, 47 lud. Cas. 158, referred to. 

Appeal against an order ui the District 
Judge, Nimar, dated the nth April 1923, 
in Civil Appeal No. 49 of 1923. 

Ml. G. L. Subhedar, fur the Appellants. 

Mr. M, Gupta, f(.r the Respondent. 

judgment.— T he lacts o' this c.cse are 
that one Ramlal, a partner in a Ginning 
Ractory at Kliirkia, m the Harda Tausil, 
sold his interest in the xiartnersMip to the 
plaintiff on loth April 19.2 and the 
plaintiff has brought the present suit to 
recover the profits on accounts being 
taken, it was contended by the defend- 
ants that, as regards past profits, tfie suit 
would not lie as, under section 6 of the 
Transfer of Property Act, a mere right 
to sue cannot be trausfeired. Tne first 
Court framed various issues, but dismiss- 
ed the suit holding that the sale of 
past profits was the transfer of a mere 
right to sue, and the otner issues were 
not decided. On appeal the District Judge 
of Nimar held that the transfer was rot 
one of a meie right to sue. He rever*- 
ed the decree and remanded the suit for 
disposal on the other issues. The defend- 
ants prefer this appeal against that 
decision. 

The learned Counsel for the appellants 
has relied on the decision of this Court 
in Second Appeal No. 736 of 1915, 
disposed of on 19th March 1917 {Lakhpat 
Sahai v. Ttkaram (i)]. That was a suit by 

(1) 47 Ind. Cm. 15S. 


8x7 


the assignee of a co-sharei for past pro- 
fits of land, and it was held that the 
assignment of the right to profits prior 
to tiie sale was an assignment of a mere 
right to sue. 

The present suit stands , on ratter a 
different footing, it is ^settled law that 
an execution creditor can attach and 
sell in execution of his decree the share 
of his debtor in a partnership business 
and that the share of the partner is 
liable to attachmeni^^ and sale under old 
section (present section bo) of the 

Civil Procedure Code:c^. Jagat Chunder 
Roy V. Iswar Chunder Roy ^2). 

in Chur amoni Mondal v, kayendra Kumar 
Singh (3) it was held that the right to re- 
cover money, which might be iound due on 
taking accounts from an agent, is not a 
me:e right to sue within the meaning of 
section o of the Transfer of Property Act, 
but IS an actionable claim which is cap- 
able of transfer ; and the transferee can 
maintain a suit in his own name against 
the agent for the recovery of such 
amount as might be found due on taking 
accounts from him. This prinapie 
would presumably apply to a suit to 
recover past profits of a partnership on 
taking account. 

It IS contended on behalf of the ap- 
pellants that the judgment of the lower 
Appellate Court is vitiated by tfie Judge 
being under the impression tfiau tfie pre- 
sent suit relates to a Company, wfiereasit 
is in fact one relating to a partnersfiip. 
It is true that, under section 253 of tne 
Contract Act, a new partner cannot be 
introduced into a firm without the con-* 
sent of all the partners, and the transfer 
of his interest by Ramlal would have 
the effect of dissolving the partnership. 
That, however, will not prevent a suit by 
tfie assignee of a paitner. In Juggui 
Chunder Dutt v. Raaa Nath Dhur it 
was field that tfie effect of clause (oj of 
section 243 of tfie Coirtract Act is not to 
rendei an assignment of a sfiaie in a 
partnersfiip concern illegal or void as 
between tfie parties to tfie assignment, 
but only so far void as between those 

(2) 20 C. 693; 10 Ind. Dec. (N. s.) 468. 

(3) 42 ind. Cas. 390. 

(4) 10 C. 069; 8 Ind. Jur. 6191 5 ^ud. Dec. S.) 
450. 
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parties and otlier partners as to cause 
an immediate dissolution oi the pai*- 
tnership. it no assent is given b> the 
other partners to the assignment, the 
assignee is upon dissolution at liberty to 
sue lor an account and for distribution, 
not as a paitner, but as assignee of the 
right of his assignor in the partnership 
propert}'. Inasmuch, therefore, as a suit 
by the assignee will lie for accounts and 
distribution of the share of lis assignor 
in the pai tnership property, and the right 
to lecover money which might be founa 
due on taking accounts is not a mere 
right to Sue within the meaning of section 
b of the Tiansfer of Property Act but is 
an actionable claim which is capable oi 
transfer, 1 am of opinion that the view 
of the lower Appellate Court is conect 
and must be upheld. The appeal is con- 
sequently dismissed with costs. 

S. D. 

Appeal dismissed. 


IiAHOKE HIGH COUKT. 

Second Civid Appead No. 2621 of 1922 
March 22, 1923. 

Present! — Mr. Justice Abdul Raoof. 
PAKABH DAVAh and another— 
Defendants— Appeddants 

versus 

Musammat RADHO and others — 

Pl^AlNTlFFS— respondents. 

Punjab Tsnancy Act (A V I ^oj ibSj), s, 77 (3), 
proviso (I) — junsdtehon oj Cwtl and Kevenue 
Courts — ccupancy rights claimed 
oy defendant — whether cognuable by Heve^ 
nue Court, 

X lamtiftei sued to c. ject l efeiidauts on the ground 
that they were tresj^assers. Defendants j^^ut for- 
ward tne plea that they wtre occupancy tenants 
of the land in dispute; 

Held, that, having regard to proviso <i) to 
section 77(3) of the Punjab Tenancy Act, tne 
suit was cognisable by a Revenue Court and not 
by a Civil Court. 

Wadhawa Musammat Hassi^ 29 Ind. Cas. 778; 
73 P. R. iyi5; iii P. E. R. 1915; 04 P. 'W. R. 
1915, Mthan Singh v. Bhag, an Kaur, 37 Ind. 
Cas. 390; III P. R. 1910; 234 p. W. D. 1910, 
followed. 

Chuiam v. Jowaia Sing h^ 48 Ind. Cas. 303; 103 
P. R. 19181 179 P.W. R. ryig; 130 P. E. R. 
1918, dissented from. 
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Secohd appeal from a decree of the 
District JuGge, Hobhiarpur, dated the 13th 
May 19^42, reversing that of the Subordi- 
nate judge, First Da ss, Hoshiarpur, dated 
the 13 th April 1921. 

Dala Fakir Chand, for the Appellants- 

Eala Madau (jopal, for Eala Badri Das, 
R. B., for the Respondents. 

JBDGMEhlT.— 'Ihis second appeal has 
arisen out oi a suit by certain piopiiCtors 
for the ejectment of certain persons who 
are recoiatd in the revenue papeis as 
occupancy tenants. Tie lull history oi 
the uiSspute between the parties is given 
rn the judgments oi the two Courts be^ow. 
For the purposes of this appeal it is not 
necessary to state all the facts stateuin 
the judgment unda tppeal. A few rele- 
vant anu salient facts must be stated. 

The lana in dispute is 13 kunals ana lo 
mar las in area. One Malok was aamilteuly 
its occupancy tenant. On his aeatn 
his wiuow Musammat Radho sue* 
ceeded to the occupancy tenancy and the 
land was mutatea in her name. On the 
11th of July 1890, Musammat Radho sola 
the lana to one Ganaoo. Sometime in 
1890, Musammat Raaho died. On the 23id 
of March the land was mutated m the 
name of Gancoo. On the 12th of June 
2901 the name oi Farabh Dayal, the bro* 
ther of Gandoo, was also enter ea iu the 
revenue papers along with that oi Gandoo 
as a joint tenant. In the fambanai the 
lana was shown in the actual cultivation 
01 Mathru and others as non-occupancy 
tenants unuer the occupancy tenants Ganaoo 
and ParabU Dayal. The latter served the 
non-occupancy tenants with a notice of 
ejectmcni. Mu thru and otners, the non- 
occupancy tenants, contested the notice 
by a suit ana themselves claihied to be 
tne occupancy tenants oirectly unuer the 
the propiietois, ti^e plamtitts in this suit. 
In suppoit ol tlieir couteAition tljiey relied 
on a aeeu executea by the proprietors con- 
feriing the lights oi occupancy upon them. 
On the bth ol July 1917, then suit was 
aismissea on the giouna that they haa 
faiiea to piove that they were the occu- 
pancy tenunis of the lana. The result was 
that they weie ejectea in 1918 and the 
laud came into the actual possession of the 
brothers Ganaoo anu Paiabh Dayal. Ihe 
piaintihs then instituted the present suit 
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for possession of the land on the allega- 
tion that the defendants Gandoo and 
Parabh Dayal were mere trespassers. The 
suit was resisted on the ground that the 
defendants were occupancy tenants and 
the suit was cognizable by a Revenue Court 
and the Civil Court had no jurisdiction to 
entertain it. In addition to this pleu of 
want of jurisdiction, the defendants raised 
various pleas on the merits also. They 
pleaded that Matlim and oti^ers were non- 
occupancy tenants unjer them: that they 
were put up by the landlords to defeat 
the rights of the defendants, and that the 
plaintiffs had accept eo rent from the defend" 
ants and had by various acts admitted 
their right of occ ^i)ancy in the land. The 
Trial Court decided in favour of the defend- 
ants, both on the merits and on the 
question of jurisdiction and holding that 
the plaintiffs wert estopped from question^ 
ing the occupancy rights of the defend- uts 
dismissed tr;e suit. 

On appeal the lower Appellate Court 
reversed the decision of the Trial Court on 
the merits and held that the defendants 
were mere trespassers and li ad not succeeded 
in establishing their nght to the occupancy 
tenancy. It expressed no opinion on the 
question of luiisdiciion and* setting aside 
the decree of the Trial Court, decreed the 
plaintiffs’ claim. 

Parahh Dayaland his nephew lyal Singh, 
son of Gandoo, (now dead), have preferred 
this second appeal on various grounds set 
foJTth in the Me morandum of Appeal. Only 
one plea has been urged before me by the 
appellants’ learned Vakil Mr. Faqii Chand, 
namely, that the suit was not cognizable 
by the Civil Court. The contention p A 
forward by him is that, in view of the 
proviso (i) attached to sub-section is) 
of section 77 of the Punjab Tenancy Act, 
even if the suit as framed was 
Cognizable by Civil Courts, the procedure 
prescribed by the Punjab Act III of 1912 
should have been followed and the plaint 
ought to hdve been returned for presenta- 
tion to the Collector. In support of this 
contention the learned Vakil has relied 
upon a Division Bench ruling in Wadhawa 
v. Mitsammat Hasst (l). In that case, as 


(I) 29 Ind. Cas. 778J 73 T. 
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in this case, the landlords had filed a suit 
to oust from the land the defendants who 
were alleged by them to be trespassers, 
and the latter had pleaded that they had 
acquired occupancy rights in the land by 
succession to iheir ancestors. The First 
Court had decreed the suit and the appeal 
by some of the defendants had been dis- 
missed by the Divisionul Court which had 
refused to entertain the plea that the 
defendants were entitled to hold the 
land as oc upancy tenants. A seco’ d 
appeal was presented and Ihe learned 
Judges hel.i tl at the s it should have 
been tried by a Revenue Court under Act 
III of 1912, Tiiey accepted the appeal, 
set aside the decree of th. Divisional 
Court and, acting under .‘ejtion 100 of 
tbe Teiianc}^ Act, directed the decree of 
the fust Court to be legistefed as a 
decre of an Assista t Collector, First 
Grade, and sent the case back to the 
lower Appel b.te Court directing it to 
return the Memorandum of Appeal to be 
presented, to the Collector. The learned 
Vakil also rebe l upon the case of Mihan 
Singh V. Bhagm^an Kaur ( 2 ) In 
whi-h the late Mr. Justice Shah Din, 
relying upon the proviso to sub-section 
(3) ef section 77 of the Punjab Tenancy 
Act, held that, though the suit was 
instituted iu a Civil Court, the defence 
raised by the defendants brought the 
proviso into play and the procedure re- 
ferred to therein ought to have been 
adopted l^y tbe Munsif. The learned 
Judge, after setting aside the decision 
of the Appellate Court, sent the case 
ba^k to the Munsif with a direction to 
follow the provisioas of the first clause of 
the aforv said proviso. 

Mr. Madan Gopal, holding the brief 
of Mr Badri Das, the learned Vakil for 
the plaintiffs-respondents, has contended 
that the proviso cannot apply to the 
facts of this case, inasmuch as the 
defendants are alleged to be trespassers. 
He lelies in support of this contention 
on clause {d) uncier the second gioup of 
cases m-j tioned in se:tion 77, and argues 
that a suit contemplated by that clause 
is a suit against a person who is ad- 
mittedly a tenant and that it does not 

(2) 37 Ind. Cas. 390; iii P. R. 1916] 234 P. W. 
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apply to a case of a person who being 
a mere trespasser claims a right of 
occupancy. In sitpporl of his contention 
he relies upon the case of Ghulam v. Jowula 
Singh (3). This is u decision by the late 
Mr. Justice Shah Din in which the 
learned Judge distinguislied his previous 
decisioj. iii Mihm Singh v. Bhagwan Kaur 
(2). The folio vving passage n his j udgment 
is relied on by Mr. JViadan Copal; — 

“It will be observed that in Mihau 
Singh V. Bhagwan Kaur (2) the 
defendants were admittedly ‘tenants' hold- 
ing under the plaintiffs as their landlords, 
and the sole dispute between the parties 
was as to whether or not the defendants 
were * occupancy ' tenants of the land on 
which stood thd trees which tley claim- 
ed to have a right to cut in case of 
need. The matter in dispute was, there- 
fore, one which, under clause (iij oi sub- 
section (3) of section 77 of the Punjab 
Tenancy Act, could be heard and deter- 
mined only by a Peveuue Court, and upon 
that ground the 'proviso' to that sub- 
section was clearly apphcable to the case. 
In the present case, on the other hand, 
the defendant, according to the allegations 
in the plaint, is j,.ot a tenant of the 
plaintiffs but is a mere trespasser; * * * * 
* * iiis claim clearly does not fall within 
clause id) of sub-section (3) of section 77 
of the Act/' 

I have examined the judgment m 
Mihan Singh Bhagwan Kaur {2) carefully 
and I am unable to hnu anything in it 
which may go to show that the defend- 
ants in that case were admittedly tenants 
or that the aecision in the case jiroceeded 
upon’ that ground. In aiy case, the 
opinion expressed by Mr. Justice Shah 
Dm in GhuLamv, Jowala Singh (3) is clearly 
opposea to the decision oi the Division 
Bench in Wadhawa v. Musammat Hasii (i). 
Therefore, although somewhat mclired to 
agree with the view expressed in Ghulam v. 
Jowala Singh (3) sAtmg as a Single Judge,* 
I must folio A the decision of the Division 
Bench. According to that decision this 
appeal must be accepted. 


r (3) 48 Ind. CaS. 3031 103 P. R. ly 

W. R. 1918; 130 P. h. K. 1918. * 


I accordingly set aside the decree of 
th.' lower Appellate Court, direct that 
the decree passed b}^ the Subordinate 
J 11 dge, Fi rst Cla ss, be regi stered as a Revenue 
Court decree under section loo of the 
Punjab Tenancy Act and remand the case 
to tlie lower Appellate Ct urt with the 
direction that the Memoranduui of Appeal 
be return*. d to the plahitiffs-appel anls to 
be presented to the Collector, Costs will 
abide the result. The Court-fee paid on 
the Memorandum of Appeal sJ)all be re- 
funded to the appellants. 

z. K. Appeal accepted. 


NAaPUE JUDICIAL COMMISSIONER’S 
COURT. 

Second Civil Appeal No. 9-B of 1921. 

July 26, 1923. 

Present :—Mx. Prideaux, A. J.C. 
RATANIyAD and another— Plain 

APPivhhANTS 

versus 

J. AIDED and othkks — ^Defendan'is — 

Responlejnt s. 

Ciyil Frocedur* Code {Act V oj 1908), 
O, XXII, r, 4 — Appeal — Deatlt of one of severed 
respondents — AppiicaHon for bringing on record 
le^al representatives not made in time — Abatement 
. — Ttsi — Hindu Law — Joint family — Debt — Li- 
ability OJ members. 

In order to determine whether an appeal abates 
if the representative of one of the respondents 
is not brought on record, the test is “could 
the suit ab have been instituted and pro- 

secuted with the deceased being left out.” fp. 821, 
col. I.] 

Iladu V. Lola, 21 Ind. Cas, 951; 4^ P* P* I 9 i 51 
15 P. I/. R. 1914; 10 P. W. R. 1914, relied upon. 

Obiter. — It is set tied law that in the case of an an- 
cestral busin©t>sali members of a Hmdu Joint lami- 
ly including nuiiois are hable for debts lucurred in 
^e course oi business to the extent of their shares 
in the family property, [p. 821, coL 1.] 

Raghunathjt Tarachand v. Bank of Bombay, 

2 Ind. Cas. 173; 34 B, 72, n Bom. h. R. 255, rehed 
upon. 

Appeal from the aecree of the Addi- 
tioQ^ District Judge, Akola, ia Civil 
Appeal iNo. 187 oi 1920, decided on the 
28tn September 1920. 

Mr. S, y, Deshmukh, for the Appel- 
lants. 

Mr. A. F. Khmc, for the Respondents. ^ 
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JUDGf^MENT.— I accept as correct that 
the two ladies who represent the present 
plaintiffs were at Rlsod when Jaldeo, the 
first respondent, died. He was related to 
them; they must have known of his death 
and this appeal against Jaideo has abated. 
It is pressed for the respondents that this 
is a fit case where it should be held that 
when the appeal abates against Jaldeo 
it abates against the auction-purchasers; 
for their title to the houses comes from 
Jaideo who was the decree-holder in the 
execution proceedings in which the house 
was sola- It is argued that as the judg- 
ment and decree of the lower Appellate 
Court stana as regards Jaideo the)^ would 
if they failed here, never be able to get 
back their purchase-money from Jaideo's 
representatives, because the plea taken by 
them would be that, as far as Jaiaeo was 
concerned, the hwse was rightly sold. I 
aui referred to Hadu v. Lala There 
seems to me force in the contention. As 
stated in that case a useful testis, could 
the suit ah tnltvo have been institutad and 
prosecuted with Jaideo left out ? The 
answer is in the negative. 

But proceeding to the appeal on the 
merits It seems to i-ie tliat the appellants 
hav e no case. The finding by the lower 
Appellate Court that tbe debt incurred by 
KunjUal upon which Jaideo obtained the 
decree and attached the house was one 
incurred by the manager of a trading firm, 
the plaintiffs being memb ers of that firm, 
is a finriing of fg t and it appears tome 
that it having been come to on a consiuer- 
atlon of the oral ana docunien tar v evidence 
on record it cannot be suc( essfull}^ chal- 
lenged in second appeal. Jaideo, (D. W. 
No. lo) who was separated uncle of the 
plaintiffs, tells us that the money was 
taken by Knnjilal on account of the firm 
and it seems to me that the finding that the 
'lebt was contracted for the purposes 
which bind^the family is correct. It is 
settled law in the case of an ancestral 
business that all members of the family 
including minors are liable for debts 
incurred in the course of" business to the 
extent of their shi-res in the family prop- 


(I) 21 Ind. Cas. 951; 41 P. R. 19155 15 P- R. 
I914I Id P. W. R. 1914 


erty: Raghunathji Tatachand v. Bunk 
of Bombay (2). It is a-bi-itted here that 
the family was joint aurl that Knnjilal 
was the manager of the joint trading 
faoiily; but it Is co tended tliat tlie evi- 
dence does not sufficiently show tjiat 
he contracted this particular (.ebt in that 
capacity. But, as already stated, theie is 
evidence on record to support tbe finding 
of the lower Appellate Court. The shares 
of t e minor plaia tiffs in the hot se^ are 
liable for the decree obtained by Jaideo. 
This appeal fails and is dismissed with 
costs. 

s. D. Appeal dismissed. 

(2) 2 Ind. Cas. 1731 34 B. 72 j 11 Bom. ly. Ri 

255. 


PATNA HIGH COURT. 

MlSCEI,r,AN-HOUS JUDICIAI, CASH NO. 28 
OH IQ 23 ^ 

Joiy 31, 1Q23. 

Present : — Justice Das and Mr. Justice 
Ro^s. 

RaGHUKaTH PRaSaD SINGH— 
PH'L'ITIONKR 
versus 

vSADTIU vSaRaN PROSAD SINGH and 

ANOTIIHR — OpHOSITH PARTY. 

Motrgagc — Mortgagee purchasing portion of r.iOrt- 
gaged property — Part redempt on of mortgage — 
Amendment of mortgage-decree . 

Where a mortgagee by his own act in 
acquiring one of the mortgaged properties ha» 
split up the integrity of the mortgage, any per- 
son interested in a share of the mortgaged prop- 
erties may redeem that share on payment 
of the proportionate amount of the b^ance of 
the mortgage-debt and is entitled to get a 
decree passed on the mortgage amended for that 
purpose if it does not already make the neces- 
sary apportionment in proportion to the value 
of the properties hel l by each of such persons, 
[p., 822, col. 21 p. 823, col. ij 

Dehfndra Nath Sen w Mirza Abdul Samad 
Seroji, I Ind. Cas. 264; 10 C. b. J. 150, Surjirant 
Marwari v. Barhamdeo Prasad, 2 C. L, J . 202 and 
N awah Asimut Ali Khan v. fowahir Singh, 1$ M. 
I. A. 404; 14W. R. 1 . C. 17; 2 Suth. P. C. J. 346; 
2 Sar. P C. J. 573; 20 B. R. 602, relied upon. 

Messrs. L. N Singh and N. Roy, for 
the Petitioner. 
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Messrs. K. P. Jayaswal and S, N. Dutt, 
for the Opposite Part;^^ 

JUDGMENT. — This is an application by 
respondent No. 6, the purchaser of one of 
several properties mortgaged by one Bar- 
hamdeo Prasad Singh on the 24th July 
1904, for amendment of a decree passed on 
appeal in the High Corrt in a suit on 
the mortgage. It appears that two of the 
mortgaged properties had been purchased 
by the mortgagee himself. The relevant 
portion of the judgment of this Corrt 
is as follows: — 

*'It appears that Chota Naraij,. one 
of the mortgagees, purchased two of the 
mortgaged properties, namely 3 -annas 
8 -pies share in Mauzah Chakia, and 4- 
pies y-karants share in Mauzah Nawada 
Kapur. It is argued on behalf of the 
defen dnts that the integrity of tie mort- 
gage having- been destroyed by the action 
of the mortgagee the mortgage-debt must 
be apportioned as between them in pro- 
portion to the value of the properties. 
The learned Subordinate Judge has deaH 
with the evidence and has recorded a 
finding that the contention of the defend- 
ants is entitled to succeed but that the 
plaintiffs have failed to put sufficient 
raateral before the Court for ascer- 
taining the value of the various mortgage 
shares. Now, the learned Subordinate 
Judge concedes that there was evidence 
before him but he thought that the evi- 
dence was not sufficient. In my opinion 
he should have decided the point on 
the evidence good, bad or indifferent, that 
was placed before him by the parties. 
We direct, by the Consent of the parties* 
that the learned Deputy Registrar of this 
Court when drawing up tie decree do 
make the apportionment on the basis 
of the khewat that I understand are on 
the record. Det the decree' fbe drawn 
up accordingly.” 

The^decree as drawn up contains the 
following clause 3: — 

“There shall be an apportionment on 
the basis^ of the hhewat as between the 
mortgagors and the mortgagees for’^the 
properties purchased by Chota Narain, 
the original mortgagee.” 


In making this apportionment 3-annas 
8-pies share of Chakia have been valued at 
Rs. 67-13 and ^'karants of Nawada 

Kapur at Rs. 32 0-3 a total of Rs. 388. The 
contention on behalf of the respondent 
No. 6, who is the purchaser of 3 -annas 
8 -pies share of Mouzah Assoya, one of 
the mortgaged properties, is that under 
the terms of the judgment of this Court 
each of the mortgaged properties has 
to be valued and the mortgage-debt ap- 
portioned among them according tothe'r 
respective values. It is argued on his 
behalf that as the mortgagee himself 
split up the mortgage he is no longer 
entitle! to claim that the mortgage should 
be redeemed in its entirety. 

The application is contested by the 
mortgagee who claims to be entitled to 
all the remaining, properties for the whole 
of the mortgage-debt except as reduced 
in proportion to the vah e of the properties 
that he himself has purchased. 

It seems to me that on the larguage 
of the judgment the applicant is entitled 
to have the mortgagi-debt appcrtioned 
between the defendants in, proportion to 
the yulues of the several properties, if 
there is otherwise no objection to this 
course. 

Section 60 of the Itansfer of Property 
Act, dealing with the rig I t of the mort- 
gagor to redeem, contains the following 
pro’^nsion — 

"Nothing in tlis section shall entitle 
a person interested in a share only of the 
mortgaged f^property to redeem his own 
share only, on payment of a proportionate 
part of the amount remaining die on the 
mortgage, except where a mortgagee, or if 
there are more mortgagees than on^, ail 
such mortgagees, has or have acquired, 
in whole or in^ part the share of a 
mdrtgagor.” This section seems to imply 
that where the mortgagee by his own act 
in acquiring one of the mortgaged prop- 
erties has split up the integrity of the 
mortgage any person interested in a si are 
of the mortgaged properties may redeem 
that share on payment of the proportionate 
amount of the balance of the mortgage- 
debt. The principle has been recognised 
in Dehendra Nath Senv, Mirza Abdul Samad 
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(i) where atpa^e 175* their Lord- 
shiDs observe as follows, — 

"as illti strati ons of exceptions to the 
general rule, it mav be" mentioned that 

an annortionment will be'directed 

where the mortgagee himself has become 
the owner of a part of the equity of re- 
demption or where by his own conduct 
there has been a break up of the entire 
secttritv. q'hus an apportionment has 
been directed where, as in Swjiram Mar- 
waft V. Barhamdeo Prasad (2), a mortgagee 
has acquired in whole or in part the 
share of the mortgagor in the equity of re- 
d^motion or where, as in Nawah AHtnut Ali 
Khanv. Jowahir Sfngh (3), a mortgagee has 
purchased the equity of redemption in 
out of several properties comprised in the 

mortgage security. - 'I'he test to 

be applied in each case is, whether there 
has been a severance of the security at 
the instance or with the consent of the 
mortgagee, and an apportionment 
will not be enforced upo*^ the mortgagee 
unVss special equitable consi'lerations are 
estab‘*ished.** In thoC2i9.^ '^n Nawah Azimut 
All Khan vJowaHr Sin^h {3; an estate was 
subiect to a mortgage in satisfaction of 
decrees against the original mortgagor 
or lu's representatives, in different parcels. 
One parcel was purchased by thep‘*aintiffs 
and another parcel by tue mortgagee. 
In a suit by the plaintifts as owners of 
the equity of redemption in the parcel 
which they ha 1 purchased for redemption 
on payment of their rateable share of the 
mortgage- debt, the fo^Iowiig observatiois 
were made bv the Judicial Committee, 
'"The appellant fthat is, the mortgagee) 
does not, as the^’r Lordships und^^rstand, 
contest the proposition of the plaintiffs, 
as purchasers of the equity of redemp- 
tion in a portion of the mortgaged premises, 
are entitled to redeem that portion on 
payment of some proportion of the mort- 
gage-debt." 5 >ee also the decisions in 
Hari Kissen Bhagat v^Vehat Hossetn (4) 
and Surya BlH v. Momndra Naih Roy (5). 

(1) I Ind. Cas. 264: 10 C. L. J. 150. 

(2) 2 C. Ty, J. 202. 

(s) M. I. A. 404: 14 W. "R. P. C. 17: 2 Snth. 
P. C. J. 346; 2 Sar. P. C. J. <^73: 20 B. R . 602. 

4) 30 C. 755; 7 C. W. N. 723. 

5) 4 C. W, N. 507. 

* Page orxo C Lt 


In view off these"authorities and of the 
actual language of the judgment, it 
seems to me that the contention of the 
p'-titioner is well founded. 

The decree must be amended by appor- 
tioning the mortgage- debt between 
the defendants in proportion to the values 
of the properties held by each. 

The petitioner is entitled to the costs 
of this application * hearing fee two gold 
ntohurs. 

M. D. J. & N. H. Decree amended. 


NAGPUR JUDICIAL COMMISSIONER S 
COURT. 

SECOND Civil Appeal No. 275 op 1922. 

July 12, 1923. 

Present .'—"fAx . Baker, Offg. J. C. 

SAKHAR^M— Plaintiff- Apprilant 
versus 

GTT AB A T— D RFEND ANT — RESP ONDENT . 

Auction sale — Extent of property sold, test of* 

The test determining the extent of the prop- 
erty sold at an auction is, to ascertain what the 
Court intended to sell and what the purchaser 
understood he bought. The question of what the 
Court could or should have sold does not arise, 
[p. 824, col. I.] 

PetiachiChettiar v.Sangih Vim. 10 M. 241; 14 I. A. 
84; II Ind. Jur. 2 *’2; 5 Sar. P. C. J. 38; 3 Ind. Dec. 
(n. s.) 921 (P. C.), Abdul Aziz Khan v. Ap- 
payasami, 27 M. 131; 8 C. W. N. 186: 31 I. A. 1; 
6 Bom. L. R. 7: S Sar. P. C. J. 568 (P. C), Mahabir 
Pe,shadY. Moheswetr Nath Sahai, 17 C. 584; 17 I. 
A. it; 5 Sar. P. C. J. 4891 8 Ind. Dec. (N. s.) 929 
(P. C.), relied upon- 

Appeal from a de?ree of the Addi- 
tional District Judge, Belli!, anted the 
4t'n March 1922, in Civil Appeal No. 6 
of 1922. 

Mr. M. Gupta, for the Appellant. 

Mr. S. B, Gokhale, for the Reepond- 
ent. 

JUDGMENT. — ^The point which arises in 
this appeal is en unusual^ one. The facts 
are, that the defendant is the malguzar 
of a village and in execution of a decree 
against her 4-annas oit of ’her share in 
the village was sold!'*2md? purchased by 
the plaintiff. It so happenea that, piior 
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to the date of the sale one Govind^ao, 
an occupancy tenant, dfed without heirs, 
and his land lapsed to the defendant. 
It measured over 66 ecres. The plainl ff 
claims Jth share in the lanri. His claiiri 
was awarded by the First Court, but tV’e 
decision was reversed on appeal by the 
Additional District Jit dee, Betul. 

It is clear that the lano in di'^pute was 
not incHided In the sale, as it does not 
appear to have been known to the 
Collector th'it the land had lapsed to 
the defendant. It is argued on behalf of 
the appellant that cs he purchased Jth 
sh'»re in the entire vilbge, he is entitled 
to all tliat the jrdgment-debtor possessed 
in the vi liaise. The test, however, as 
pointed oat by the learned Judge of the 
lower Appellate Court, in such cases is, 
what the Court intends to sell and what 
the purchaser understands that he bought. 
This has been laid dawn by the Privy 
Council in Petiachi Chettiar v. San eiU Vira 
(i). That case lavs down that the question 
of what the Court could, or should, 
have sold did not arise. All that re- 
quired decision was what the Court had 
sold. This case is followed by the Privy 
Council in Az^z Khan v. Ap pay a- 

sami (2) : cf. also Mah>ahir Pershad v. 
Moheswar Nath Saha'i (3). 

There can be no doubt whatever in 
the present case as to what the Court 
intended to sell and what the purchaser 
understood he bought. The Collector 
did not intend to sell the land now in 
suit, nor did the purchaser under- 
stand that he was buying it. The area 
of the sir and khudkasht land^ mentioned 
in the sale proceedings was only 5*93 
and ib‘53 acres respectively, whereas the 
land in suit measures over 66 acres. If 
that had been included in the sale, it 
would probably not have been necessary 
to sell so large a share of the village or 
the purchase price would have been 
much greater. In these circumstances, as 
the Collector never intended to sell this 


(i) 10 M. 241; 14 LA. 84' II Ind. Jar. 272; 5 
Sar. P. C. J. 38; 3 Ind Dec. (N s.) 021 (P. C.). 

(*) 27 M. 131; 8 C. W. N. 186, 31 I. A. li 6 
Bom. L. R. 71 8 Sar. P. C. J 568 (P. C.). 

(3I *7 C- 584; 17 I- A. 11:5 Sar. P- C. J. 489; 
8 lud. Dec. (N. a.) 929 (P. C,), 
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land and the purchaser did not under- 
stand that he was buying it, and in fact 
did not buy it, the view of the lower 
Appellate Court that he is not entitled 
to one-fcurth .share in ’>t is correct and 
must be confirmed. 

It was admitted in arg'*ment that the 
plniutiff purcliased 4 annas share in tire 
village without rights in the sir and 
khndkasht lands, and this land became 
khudkasht on the death of the tenant 
without heirs: the plaintiff would have 
no right to it on that ground also. 

The decree of the lover Appellate Court 
is, therefore, confirmed and the appeal is 
dismissed with costs. 

g Appeal dismissed. 


LAHORE HIGH COURT. 

Second Civil Appeal bio. 2132 op 1919- 
December 30, 1922. 

Present' — Mr. Justice Scott-Smith and 
Mr. Justice Zafar Ali. 
lyAKHpAT RAI— DefkitdanT'— 
Appellant 
versus 

MAVYA MAIy— P laintiff and others 
—Defendants - Respondents. 

Cxvil Pfocedure Code {Act V of ig ^S), O, X X I, 
r. 57 — Execution of decree — Proceeding struck off 
at request of decree-holder — Attachment, whether 
continues— '’Default'*, meaning of. 

The word “default” used in O. XXI, r. 57 
of the Civil Procedure Code, is not restricted 
to default of appearance, but applies also to 
a failure to do what the decree holder is bound 
to do, that is, to go on with his application and 
have the property sold. [p. 825. col. 2.] 

Where an execution proceeding is struck off 
at the request of the decree-holder, this amounts 
to a dismissal for default of the decree-hold« 
within the meaning of O. XXI, r. 57 of fk® ^1^1^ 
Procedure Code, and the attachment ceases to 
exist, [p. 825. col. 2.] 

Patch Din v. Qutab Din, 67 Ind. Cas. 543I 3 L. 
7; (1922) A. I. R. (L) io8, DUdar Husain y. Sheo 
Narain, 49 Ind. Cas. 113; 41 A. 1571 17 A. L- J* 
52, relied on. 

Second appeal from a deciee of the 
Additional District Judge, Jullundtir, at 
I/udhiana, dated the 27th i^May 19^9, 
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reversing that of the Junij^ Subordinate 
Judge, Jullundiir. dated the nth Jure 
1918. 

Lala Ja^an Nath, for the Appellant. 

Mr. B. D. Kufeshi, for Malik Muhammad 
Hussain , for the Respondents, 

JUDCrMENT. — Tlie facts that need be 
recited to decide this second appeal are 
but few and simple. 

In the execution of 0 morey-decree a 
hoiise of the judgment- debtor Sukhu was 
attached on the 19th October 1915, and 
subsequently orders were made tliree times 
foi its sale by auction, but it coild not be 
sdd as no bidders turned up to bu3 it. In 
the meantime, Sukhu applied to be adjudged 
insolvent, and notice of his application was 
sent as usual to the Court executing the 
decree. The next date of hearing in that 
Court was the 23rd ol March 1916, and ou 
thc't date the decree-holder Mayya Mai 
appeared and stated as below: — 

**Misl filhal dakhil daftar ho jawe. Phir 
jari karaonga*** 

(The record may for the present be con- 
signed to the record office. (I) will take 
out execution again.) 

In accordance with the above prayer of 
his, the execution proceedings were struck 
off and the file was consigned to the record- 
office. Not long after thah that is, on 
the 3r(l May 1916, the insolvency* petition 
was dismissed, and on the 6th May, Mayya 
Mai put in a tresh application for attach- 
ment of the house and obtain an order tc 
attach it. Accordingly, it was again 
attached on tie 13th May. But on the 
same date S^uklia mortgaged the house by 
a register ea-.!eed to Takhpat Rai for 
Rs. 1,500 and the latter eventually applied 
to the Court executing the decree that the 
house should be sold subject to his lien 
as mortgagee. This was allowed in spite 
of opposition by Mayya Mai and the latter, 
therefore, brought a suit to declare that the 
mortgage was invalid because (i) it had 
been effected after attachment and was 
fictitious, an ^ (2) tlic house belonged to 
Rolu, son of Sukhu, and not to the latter. 
(Rolu, too, was a judgment-debtor along 
with Sukhu). The Irial Court put these 
points in issue and decided them against 
May^ya Mai and dismissed his suit. The 
plea that 'the first*attachment^ had not 
come “to an end was not raised at all, nor 


was specially stated in the grounds of the 
appeal preferred from the order of the 
First Court. But it appears that it was 
raised in the course of arguments before 
the lower Appellate Court whFfi decided 
(i) that the first attachment did not cease 
to exist, as the order consigning the 
file to the record -office was not tanta- 
mount to f’ismissal of the application 
for default with 1: the meaning of O. 
XXI, r. 57, Civil Procedure Code, and 
couIq not have the effect of removing 
the attachment, and (2) tfiat the mort- 
gage was made with the knowledge of 
the second attachment. Upon these 
findings the mortgage was declared to be 
invalid and inoperative as against the 
attaching creditor. 

In this further appeal by the mortgagee 
it is contended on his behalf, cm the 
authority of Fateh Dm v. Qutab Din 
(i), that the first attachment came to an 
end nnaer O. XXI, r. 57 when the 
execution proceedings were struck off at 
the request of the decree-holder Mmself. 
In the case cited, a Division Bench of this 
Court accepted the view of tl e Allahabad 
High Court expressed in Dildar Husatn 
V. Sheo Narain (2) that the word 

default** Used in O. XXI, r. 5 , is not 
restricted to default of appearance but 
applies also to a failure to co what the 
decree-holder is bound to do, that is, 
to go on with his application and have 
the property sold. According to this 
nling the first attachment in the present 
case came to an end when the decree- 
holder failed to carry on the execution 
pro ceedings and had them struck off. 

It was not pressed before us that the 
second attachment had been made before 
the mortgage, as tlere is no rt ateriaFon 
the record to support that contention. On 
the other hand, it is clear that the terms 
of the mortgage must have been settled 
before 1he 13th May, because on the 
early morning of that date tlie parties to 
it started from their village for Phtllour 
winch is lo kos or 15 miles therefrom, 
and there executed the aeed of mortgage 
and presented i^ for registration at ii a.m. 
It Was not proved' that the attach' 

(i) 67 Ind. Cai. 543J 3 7? (102a) A. I. R. (I,,) 

108. 

(2) 49:iiid. Cas, 113;, 41 A. 1574 n A. J. fia. 
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meat had be6a made before ii a. m. 
The decreedi older, therefore, could not 
avoid the mortgage. This being so, we 
cccept the appeal, set aside the order of 
the lower Appellate Court and restore that 
of the first Court dismissing Mayya Mai's 
suit with costs throughout. 

Z. K. 

Appeal accepted. 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 

Kirst Civil AppralNo. s of 1923. 

' August 14, 1923. 

Present Mr. Hallifax, A. J. C. 
JAII/ALSAO and otheRvS— Defend ants— 
Appellants 
versus 

LAL KATKHSINGH— Plaintiff— 
Respondent. 

Evidence Act (/ 0/1872), s. 102 — Suit for mesne 
profits — Burden of proof — Prima facie evidence 
by plaintiff — Burden, whether shifted on to de- 
fendant. 

In a suit for mesne profits it is for the person 
out of possession to prove what profits the man 
in possession of his property made out of it and the 
latter can be made to pay only so much of the 
profits as the ousted owner can manage to find 
evidence to prove in detail in the face of the 
opposition from the trespasser, but as soon as the 
plaintiff gives some evidence proving prima facie 
that *the profits were somewhere about the sum 
alleged, the burden of proving that they were less 
shifts to the shoulders of the defendant. 

Gopala Kunbi v. Ramkrishnapuri, 50 Ind. 
Cas. 930; 15 N. L. R. 95» followed. 

Appeal from a decree of the Second 
Subordinate Judge, Raipur, in Civil Suit 
No. 108 of 1921, decided on the 26th Sep- 
tember 1922. 

Mr. M. Gupta, for the Appellants. 

Messrs. P. C. Dut and M, B. Kin- 
khede, R. B.,for the Respondent. 

JUDGMENT.— Jt took the plaintijj-re- 
spondent, who is^a zemindar, ^three years 
after the expiry of the defendants' lease 
of one'of his villages to oblain and execute 
ajidecree foTfitheir enction, and in the pre- 
sent suitfhe claimed ,»Rs. 5,310-2-8 as the 
mtsae prints of those three years, with 


interest thereon at i? per cent, per annum 
which brought the total claim to Rs. 6,500. 
The defendants pleaded that the rent 
recovered by them during the whole period 
was only Rs. 393-10-8, and that they had 
mude and could hnve made no profits 
at all by the cultivation of the home farm 
or the collection of “ slwat amdafH,** as 
all the three years were years of famine. 
It was admitted by the plaintiff that the 
actual amount collected as rent was only 
Rs. 393-10-8, but he alleged that with 
proper diligence much more could have 
been collected. The issues framed referred 
to “^he amount of the profits that were 
obtained or could with due diligence have 
been obtained under the tJiree heads of 
rent, Suwal amdani and home farm. 

2. On these issues the plaintiff ext mired 
eight witnesses and the defendants gave 
no evidence at all. It was held in the 
lower Court thit there was no siwai amdani 
and tliat the defendants had not left any 
rent unrealised tlitough negligence and were, 
therefore, liable only for +he amount £ c- 
tnallv colled ed. As the plainliff l:as not 
appealed agiinsl eit^,er of these decision^ 
we arc not further concerned with them. 
As to the profits made by cultivtition of 
the home farm, the learned Subordinate 
Judge starts by saying thit the “plaintilT's 
evidence on t^is point is most unsatisfac- 
tory,” but lie holds finally that it proves tliat 
tlie defend;’ nts made a net profit out of 
their cultivation of this land of not less 
tlian Rs. 880 in erch of V\^ th.ree years, 
or Rs. 2,640 in all. Adding to this the 
Rs. 393-T0-8 collected as rent nnd Rs. 673 
<is interest 1 e gr.ve the plaintiff a decree 
for Rs. 3,706-10-8. Against tlds decree 
the defendants lv< ve c'ppec,Ied urging that 
il shouldbefor no more than the Rs. 393-T0-8 
admitted by them. 

3. It is very commonly supposed, and 

it was here certainly taken for granted 
by everybody concerned, that in cases 
of this nature it is for the person out of 
possession to prove what profits the man 
in possession of his pr )perty made out 
of that'" the latter can be made to 

pay only su much of the profits as tl e ous+ed 
owner can manage to find evidence to prove 
in detail in the face' of .opposition from the 
trespasser, Ji^who isithe^onlyjfpereon who 
knows anything about it. Section 106 
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of the Evidence Act is, however, very 
clear on the point, and, as was held in 
Gopala Kunbi v. Ramkrhhnapuri (i), as soon 
as the plaintiff has ^iven some evidence 
proving prima facie that the profits were 
somewhere about the sum he alleges, the 
burden of proving that they were less 
shifts to the shoulders of the defendant, 

4. The learned Counsel for the appel- 
lants was constrained to admit that these 
principles would apply in t]ie case of a 
mortgagee in possession or of a Lamhar- 
dar of a village, but attempted to urge 
that they would not apply to the case of 
a trespasser. The fact that his possession 
is wrongful seems to me to give them added 
force, and to increase the weight of the 
presumptions that can reasonably be made 
against him. In tliis case the plaintiff 
has given evidence proving at least prima 
facte that the profits were not less tlian 
the amount he claimed in his plaint, and in 
the total absence of rebutting evidence 
a decree for Rs. 6,500 would not have been 
improper. At any rate, it cannot be said 
that the evidence is not good prima facie 
proof of the profits beiag not less than 
3,033-10-8 because it has been held 
in the lower Court that it is completely 
satisfactory proof of that fact. The appeal 
is dismissed find the appellants must 
pay all the costs. 

G. R. P. Appeal dismissed, 

& 

M. D. J. 

(i) 50 Inch Cas. 930; 15 N. b.fR. 85. 


LAHORE man court. 

Sbcond Civih Appear No. 24 of 1920. 
January 18, 1923. 

Present Mr. Justice Scott-Smith and 
Mr. Justice Moti Sagar. 

Firm RAHMAT ALI-MUHAMMAD 
FAIZI, THRoi'OH RAH.VTAT ATI and| 
MUH AMM A B h‘ AIZI — Defendants — 
Appeeeants 
versus 

Firm BEWA SINGH-MAN SINGH>! 
THROUGH BEWA Singh, PROPPtETOR and 
managsk^op the said firm— -plaintiffs— 
Respondents. 

Contraet Act {IX 0/1871), t. 62— 


Hundi eMeeuted in Hen of prior hundi— on 
snhseqv.ent hundi not maintainabh — Creditor, 
whether can fall back on prior hundi — Cancellation, 
effect of — NegoHabiliiy, whether affects liability. 

The question as to the negotiability or non- 
negotiability of an instrument is quite distinct 
from the question of a party’s discharge from 
liability to the holder, and the liability of the 
drawer of a bill of exchange or of any subse- 
quent party thereto is not in any way affected 
by the document being negotiable or otherwise. 
Nor can a mere cancellation of a bill of exchange 
have the effect of discharging a party from 
liability unless it is made with the express inten- 
tion of discharging that party, for if it is made 
unintentionally or is made imder a mistake it 
will be inoperative, fp 829, col. i.] 

Where a hundi is executed in lieu of a prior 
hundi it is a question of fact in each case 
whether the parties intended the execution of 
the subsequent hundi as absolute or conditional 
discharge of the prior hundi, the presumption 
being that the debt is only conditionally dis- 
charged. [p, 829, col, 2.3 

Where an insufficiently stamped hun i 
is given in renewal of a prior hundi and a suit 
on'lhe basis of the subsequent hundi is held not 
to be maintainable, the creditor can fall back 
upon the prior hundi and section 6a of the 
Contract Act is not a bar to his doing so. fp. 828, 
col. 2.J 

Sundar Das v. Puran Singh, 67 Ind. Cas. 856; 
II P. W. R. 1922; (1922) A. I. R. (L ) 56, relied on! 

, Case-law discussed. 

Second appeal from the decree of the 
Bistrict Judge, Amiitsar, dated the 2.^th 
November 1919, varying that of the Sub- 
ordinate Judge, 1st Class, Amritsar, dated 
the 23rd June 1919. 

Mr. Mafiohar Lai, for the Appellant. 

Kan war Dahp Stngh, for Mr. D. €. Rallt^ 
for the Respondent. 

JUDGMENT.y-Tliis is a second appeal 
against a decision of the Bistrict Judge 
of Amritsar, dated the 24th November 1919, 
I'pholdiug a decision of the Subordinate 
Judge, dated the 23rd June 1919, awara- 
ing plaintifts a decree for Rs. 1,050 prin- 
cii al and interest on the basis of a hund% 
dated October the 9th, 1915. The facts 
of the case out of which the appeal has 
a-'isen are very simple, and are shortly 
these: — 

On the 9th Octobei 1915, the defendant 
borrowed a si m of Rs. 1,000 from the 
plaintiffs and executed a hnnd% in their 
favour for that amount. The hmdt was 
payable after 150 days. It appears that 
the defendants were unable to make any 
arrangements for the retirement of the 
hundi on the due date and they conse- 
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qtiently executed on the 5^1^ March 1916 
another hundi for the same amount in 
favotii of the plain tiflFs by way of renewal 
of the pievious hundi of the 9^h October 
1915, and made an endorsement on the 
back of the latter hundi that another 
hundi for Rs. 1,000 had been executed in 
lieu thereof. On the 23rd June 1917 the 
plaintiffs brought a suit on the basis of 
this second hundi of the 5th March 1916, 
but it was dismissed on tie ground that 
the hundi was not duly stamped. On 
appeal this finding was upheld by the 
District Judge, but it was further held 
that the plai .tiffs could fall back upon the 
original transaction and sue on the pre- 
vioiis hundi dated October the gth, 1915, 
in lieu of which the second hundi was exe- 
cuted. An appeal was preferred against 
this decision to the Chief Court, but was 
dismissed by Mr. Justice Wilberforce by 
his order dated the 9th August 1918, who 
allowed ameudn-'ent of the plaint, and 
confirmed the order of remand passed by 
tbe lower Appellate Court in favour of the 
plaintiffs. The plaint was accordingh 
amended, and the plaintiffs sied on the 
basis of the former hundi of the 9th Octo- 
ber 1915. The defendants pleaded that 
the hundi was without consideration and 
further contended that it had been dis- 
charged and that, consequently, no siu’t 
could be maintained on the basis thereof. 
They also denied the right of the plaintiff 
to claim interest on this hundt. The 
following issues were framed* — 

1. Has the dated the 9th Octo- 

ber 1915 for Rs. 1,000 been discharged ? 

2. If* discharged, can it now be suea 
upon ? 

3. Did defendant not receive full con- 
sideration for the hundi dated 9th 
October 1915 ? 

4. To what interest is plaintiff entitled 
on the hundi, dated 9th October 1915 ? 

5. Is plaintiff entitled to costs on the 
suit as it now proceeds ? 

The Trial Court found against the defend- 
ants on all these issues, and decreed the 
plaintiff's suit. On appeal the learned 
District Judge upheld the findings of 
the Trial Court, and dismissed the appeal 
preferred by the defendants. He further 
held that the plainti?s were entitled to 
claim interest till xealisatloxi* and he ac- 


cordingly accepted tlie cross-objections 
filed by the plaintiffs on this point. 

The deWdants have now preferred a 
second appeal against this decision through 
Mr. Manohar I al, whil«^ Mr. Dalip v^ingh 
has appeared on behalf of the respondents. 
The sole question for determination involv- 
ed in this appeal is, whether the previous 
hunii of the qlh October 1915 was 
completely discharged by the execution 
of the second hundi dated the Si'll 
Matcl T916. On this qu'^stion we 
have no hesitation in holding that 
the judgment of the lower Appellate 
Court is right, and that th.- hundi was 
not aischargcd . In our opmion the giving 
01 the second hundi would have operated 
as a discharge of the previous hundi only 
if the second hundi was legally enforceable. 
As already observed, a suit was brought 
on the second hundi but failed owing to 
its not being properly stamped. It could 
not have been contemplated between the 
parties, nor, as observed by Mr. Justice 
Chatterjee in Udho Shah v. Hira Shah 
co'dd plaintiffs have agreed that 
they were to take a piece of w^aste paper 
for a security legally enforceable and to 
place themselves entirely at the mercy of 
the ^'efendants thereafter as reg'ras the 
payment of their debt. In Knit ay an Chetty 
V. Palaniappa Chefty (2) it wns held that 
the giving of a hundi in payment of the 
price f)f goo Is sold operates as a payment, 
only if the hundi h honoured a’' d that 
i^ tbe hundi is dishonoured the right 
to si*.e on the original cause of action is 
revived. In Sunday Das v. Puran Singh 
(3), which is a case exactly in point, it was 
held tliat where an insii'Ucdently stamped 
hundi is given in renewal of the prior 
hundi and a suit on the basis of the sub- 
sequent hundi is not maintainable, the 
creditor can faU back upon the prior hundi ^ 
and that section 62 of the Contract Act 
is not a bar to his doing so. 

It is urged by M.'r. Manohar Dal that 
when the second hundi w^as f given the 
stamp on the former hundi * was can- 
celled, and that an endorsement was made 
on its back that the defendants had exe- 

(1) 71P. R. 1897. 

(2) 27 M. 540. 

(3; 67 Ind. Cas. 856J ri P. W, R; 19221 (1922) 
Xt I; Rt (I#.) 5$. 
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cutei aaother hundi for Rs. i,ooo iji its 
stead. It is coateadeJ that Ihe effect 
of thisjcancellation aad^eadorsement was 
that the hmdi ceased to be a negotiable 
instrument^any longer and that this cir- 
cumstance alone was sufficient to indicate 
that the hundv had been completely dis- 
charged. We are unable to agree in tnis 
Contention. In our opinion the qu.st’on 
as to the aegotiability or non- negotiability 
ot an instrument is quite distinct from 
the question of a party's discharge from 
liability to the holder, and we do not 
think that the liability of the drawer 
of a bill of excuange or of any subsequent 
party thereto is in any way affected by 
the document being negotiable or other- 
wise. iS;or do we think that mere cancel- 
lation can have the effect of discharging 
a party from liability unless it is maae 
with the express intention of discharg- 
ing that party, for if it is made 
unintentionally or is made under a 
mistake it will be inoperative . J his rule 
is laid down in a series of cases in England, 
and being a rule founded on equity, 
justice and good conscience, must be 
hela equally applicable to India, 

Now, the only circumstances relied on 
by the defendants in support of this in- 
tention are the endorsement on the back 
of the hundi, to which reference has 
already been made, and the fact that 
another hundi was executed m substitu- 
tion of the former ; and Ihe question for 
de-ision is whether these circumstances 
axe sufficient to raise a presumption 
that tjie original bcontiact was entirely 
put an end to and that it was le-placed 
by another contract which may or may 
not have been legally capable of enforce- 
ment. In the case of Cullianji v. 
Raghowji (4) Mr. Justice Chaadavarkar, 
following the rule laid downiu In reRomer 


^ Haslam (5), I eld that tue negoti- 
able security by a debtor to his creditor 


operated as a conditional payment only 
and not us a satisfaction of the debt. 
In Jambu Chetty v. Palaniappa ChMar (6), 
a case cited with approval in CuUtanjji 
V, Rughowji (4), it was held by the 
< Madms High Court that whether 
I (4) 3^ B, 37 ) 6 Bom. h. R. 879. 
i (S) (2893) » At p. 296i 6a If. J. Q. 

*B, eio) 4 R. 486; 69 If. X 547s 43 W. JL. 51. 

\ X3M.I,,J. 33|26M.|8i. 


was a note or a bill, it was a question 
ol fact in either case whether the paities 
intended the same as absolute or con- 
ditional payment, and the presumption 
was that the effect ol giving or taking 
a bill or note was the t ti-e debt v\a8 
conditionally paid. We are in entire 
accord with the view expressed in these 
authorities, and h dd that there is no- 
thing in the present case to rebut that 
presumption and that the giving of the 
second hundi only operated as a con- 
ditional satisfaction of the debt and not 
as a real discharge. 

The result is that the appeal fails and 
is dismissed with costs. 

z. K. 

Appeal dhfnisseo . 


NAGPUR JUDICIAL COMMISSIONER '^ 
COURT. 

Civih Revision Pexation No. i49rB 
OF 19^2. 

August 25, 1923. 

Present: — Mr. Kotval, A. J. C. 
BAEIRAM PIRAJl— DEF ebtoant No. 3-^ 

AFFUCANT 

YESWANXA and others— P nAiNsriFFs 
— Non-Afpeicants. 

CioU ProcedwB Codp{ Act V jo/apoS), O, XL P / 
ff, 1, 2 — Pfp-tmption priceordifid to be paid to wrcffg 
pprson — Direction in judgment followed in aeons’^ 
ErroK wJiether dericat^Rniew by sneewseorbf Judge: 

A airectioa'iti a decree erroneous but iai accord- 
ance with the judgment thAt the pre.«mptic» 
price should be paid to a wrong per^ i3 not a 
clerical mistake apparent on the face of the decree 
so as to enti le a parson to anply lor t^cw of tJhfri 
deeseeto thesueeeaaor of toe judga wllo passed 
it. fp. 830, cob 2. j 

Application fw revision of tht eorda: 
of the Mtinaif, Barwab* dated the 31st 
Jdly 1932, in MiiOellaneoua Case No. 38 
of 1922. 
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ORD£«E. — This is an application for 
revision of an ordei on an application 
for review of the judgment of the 
Munsil, Darwali, in Suit Iso. 191 of 1920. 
The i)laintilf in that suit, Yeshwant Rao, a 
minoi, and defendant No. i Vithu 
are brothers and owned pot hissa No. 2 
of Survey No. 27 of Monza Brahmi. 
VitiiU acting for himself and the plaint- 
iff sold the pot hissa to defendant No. 2 
I>ato> on the ist Ma> 1920 for Rs. 50U. 
BahramPirciji, defendant No. 3, who owned 
pot hissa No. i filed through his uncle 
Cnampat as his next friena Civil Suit 
No. 90 of 1920 against Vithu , Yeshwant 
and Dattoj for pre-emption of pot hissa 
No. 2 and on the 27th Octooer 19^0 
obtained a decree. The decree directed 
that, on Baliiam depositing in Court on 
or before 31st December 1920, Rs, 428-12-0 
for payment to Da t too he should be put 
in possession of pot hissa No. 2. Baliram 
deposited tne amount. It was paid to 
Dattoo and Baliram was put into posses- 
sion of tne pot hissa through the Court. 
Yeshwant Rao then brought the present 
suit Civil Suit No. 191 of 1920, through 
hiS mother as his next friend for pre- 
emption of half of pot hissa No. 2 ignor- 
ing the sale on his behalf by Vithu and 
treating himself as still the owner of the 
otnerhalf. In this suit he joined Vithu as 
defendant No. i, Dattoo as defendant No. 2 
and Baliram as dtfenaaut No. 3. Vithu 
Dattoo did not appear and contest the suit. 
Ultimately, on the 21st - 4 pril 1921, a pre- 
emption decree was passed in iavour of 
Yeshwant Rao directing that he should be 
placed -in possession by the defendants of a 
joint half share in pot hissa No. 2 on his 
depositing in Court Rs. 250 foi payment to 
defendant No. i Vithu . Baliram, alleging 
that his guaidian Champat had neglected 
his interest, applied through another uncle 
of his as his next friend for a review of 
the judgment on the ground that 
the judgment was, on the face of it, 
erroneous in that it directed the amount 
to be paid^ to Vithu and the error 
was apparently a clerical one due to a 
^p of the pen. The Munsii has dismissed 
the application for a review and Baliram 
applies in revision. The ju dgment sought 
to be reviewed was delivered and the 
decree passed by Mr. Daflik« Munsii. . 


um 

The application for review was, however, 
made to his successor Mr. Vaidya. 

It seems to me that this application 
for revision must fail on tbe grou ud that 
the application for review could not have 
been entertained by Mr. Vaidya. It is 
clear that this is not a case of a clerical 
mistake apparent on the face of the decree 
referred toin r. 2, O. XUVH, First vScbedule, 
Civil procedure Code. 'Jhe decree is in 
consonance with the judgment. What is 
sought to be corrected is the erroneous 
direction in the judgment that the pre- 
emption price should be paid to 
defendant No. i Vithu. It may possibly 
be argued that this is a mistake or error 
apparent on the face of the record such 
as is referred to in r. i, O. XL VII, 
but it certainly is not a clerical mistake 
apparent on the face of the decree in the 
case of which an application to the succes- 
sor of the Judge who passed the order 
is not prohibited. This application is, 
therefore, disniissed. 1 make no order as 
to costs. 

G. R. D. Application dismissed. 


MADRAS HIGH COURT. 

AppBai# against Order Ncj. 332 of 1922. 
August 10, 1923. 

Present: — Mr. Justice Spencer and 
JS^Mr. Justce Devadoss. 

M. NAGIBR and another— Petitioners— 
Sure ties— Apfeedants 
vefsus 

KRISHNA CHETTIAR—Peaintiff— 

Respondent. 

Civi. Procedure Code {Act 0/ 1908), s. 145, 
0. XX It r, Arrest of judgment-debtor — 
Execution of seemity-bondf^ Non-appearance of 
fudgmeni-debtor on day fixed — Application by 
dscrea-holder for execution of decree against sureties 
—^Amendment adding prayer for production of 
^udgmemt-debtor^Wawer^Legmty of order of ar- 
mt. 
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execution of a decree the judgment-debtor 
i^arrested. He then paid portion of the 
ee-debt and as regards the oalance put in 
ippiication uuder O. X.X 1 , r. 40, Civil Pro- 
ire Code * that he might be released from custody 
Bcurity being given for re -appearance. A se- 
ty-bond was executed by which the sureties 
irtook to produce the judgment-debtor on 
ly fixed, in default they were to be liable for 
balance under the decree. The original execu- 
application was thereafter treated as closed, 
the day fixed, however, the judgment -debtor 
not produced. The decree-holder there - 
a applied by petition for warrants against 
judgment-debtor and the sureties for 
balance under the decree; but under 
direction of the Court the decree-holder 
nded the relief into one directing the 
ties to produce the j udgment-aebtor at 
ture date and in default to issue ^ warrants 
nst the sureties, stating at the same time 
the sureties had comnutted default in pro- 
ng the judgment-debtor and had rendered 
iiselves liable for tiie decretal amount. The 
rt ordered the arresi oi the sureties on the 
tion mider section 145, Livil IToccdure Code, 
the application oi the j^sureties thereupon 
:ancel the saia order ; 

^eld, (1) that the fact that thc^original execution 
tion was treated as closed dia not put an 
to the liability oi the sureties under |^a later 
lication; [p. iS3i, col. 2; p. ^32, col. i.j 
aiji v. UdoyaJ:>und&ri ikfi^ra*,^i4fcC.4757; 

id. Dec. ^N. s.) 302, not followed. 
undtira Reddi v. V aradharaja FiUai, 34 Indi 
407; (lyib) 2 M- W. N. 273, referred to. 

.) tiiattbe application for execution of the decree 
the tiecree-hoiaer by production of the judg- 
it-debtor on^a later^date did not constitute 
aivex or condonation of the right to enforce 
security-bond already ^broken through non- 
luction of the i.ebtor*" on the previous 
ring dayi [p. 832, col. i.] 

) tuat the terms of the surety-bond for produc- 
i oi the judgment -debtor on a particular day, 
having been complied with, the sureties had 
iered tneuiselves liable for the aecretal amount 
the order of execution against them as finally 
}ed under section 145^ Civil Procedure Code, 
not open to any legal objection, [p. 832, cob 

Lppeal against the order of tne Court 
tue Subordinate Judge, Madura, in 
mention Petition No. 118 of ^19^2 and 
ecu tion Appeal No. 292 of 1922 in 
Lginal Suit No. 174 oi 1921, dated -4tu 
gust and 31st August 1922. 

Ir, K. Kajah Aijar, for the Appellant, 
lessrs. A. <S. Jayarama Iyer and R. 
mrama ^astri, for the Kespondents. 

UDGMENT.-Xhe defendant in Ori- 
al Suit No. 174 of 1921 on the file of 


the Subordinate Judge's Court of Madnra 
was ; arrested upon vn execution petition, 
Kxecution Petition No to )f 192^ . Alter 
r.rrest he pi^id Rs. 1,750, and as regaids 
the balance, there Wc*s pn c pplic£ tion (Kxe- 
cution Appeal No. 178 of 1922) under 
O. XXI, r. 40 that he should be released 
from custody on security being given lor 
his re-appearance. The suiel)-bond exe- 
cuted by the appellants in this c'^^e pro- 
vided 'hit the deiendant should be biougl t 
before the Court on tfe 4th of July 1922, 
and tj at the sureties would be responsible 
for bringing him before the Ccurt on that 
date, and that in case of failiue to 
produce him on the said date they agieed 
that they theiuselves, their heirs aud other 
properties shorn d be liable for Rs. 7,200, 
the balance due under the decree. It 
does not appear whetner any proceedings 
took place in Court on the 4th of July 
1922, but on tie 2olh of July 1922 the 
decree-nolder presented a petition asking 
tor warrants against the defendant and 
the sureties tor the bfdance due under 
the decree . It appears from the manuscript 
execution petition that tfie relief asked 
for was altered in consequence of an ofiice- 
note put-up in^i^the Subordinate Judge’s 
Court, and that^the relief os finally asked 
tor was that j the sureties be ordered to 
produce the defendant in Court and that, 
in default, warra nts should be issued against 
the del ends nt if nd the sureties . The deer ee- 
holder amended the prayer as directed, 
noting at the same time that the sureties 
were bound to produce the judgment- 
debt- r in Ccurt tn the 4lh ct July end 
that by t..ilure to do so they had rendered 
themselves lic-ble for the decree amount. 

Tne present appeal arise- out of c n appli- 
es lion under seciion 47 of the Civil Pro- 
cedure Code, but wrongly described as 
an application under section 15^, fur 
cancellation of the Court's order directing 
arrest warrants against the judgment* 
debtor s sureties. The Subordinate Judge 
held that the order for arrest already 
passed was a proper order and dismissed 
ihe petition. 

No’sv it is argued, first, that as the Execution 
Petition No. 60 of 1922 had been treated 
as closed on the 29th lApnl^a 922, the liabil- 
ity of the sureties came |to .end. In 
support of this aij^ument, the decision 
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-n Lalji Sahoy v Odoya Smtderi Mitra (i) 
has been ci^ed. That was a decision of 
the Calcutta High Cciut iipcn section 
336 of the Civil Procedure Code of 1882. 
The iuithority of this decision liuS been 
questioned in Sundara Redcti v. Varadharaja 
Pillai (2), and as it deols with an applica- 
tion under section 336, which corresponds 
to section 55 of the present Code, a case 
of a judgment -debtor expres;..ing his in- 
tention to apply to be declared an in'^ol vent 
and furnishing security for appearing when 
cahed upon, this deci-ion has not much 
bearing on the question now beloie us. 
In !iie present case, although Execution 
Petition No. bo of 1022 was notedas “closed" 
there u no order dismissing the petition 
and it mu^t be noted that the security 
was given in counecticn with Execution 
Appeal No. 178 which is not :iiowu as 
disposed of dt any time previous to the 
order directing warrant U i.isue against 
the sureties. 

Then, it is argued that tjie effect of the 
decree-holder asking that the sureties 
shxild be produced in Gcurt on a date 
sub..equent to the q.h (f July 1922 was 
that ne condoned the default to produce 
the defendant on the 4th of July. The 
liability of the sureties to pay the decree 
amount in the present cise is governed 
strictly by the teims of the bond which 
they gave. In that bond they distinctly 
picomised to produce the, defendant before 
the Court on the 4th of-IJrly and they 
agreed in default tliereofftj to be liable for 
Rs . 7,2 00 . The cimendmenl [in t helexecution 
petition presented on the 20th of|July, Kxe- 
cutioniPetition No. 118, was made under 
the jrder of the Court under some mistaken 
impression that the surety-bond prc vid- 
ed for the production of the defendant 
on any date subsequent to the 4th of July 
on which the surelies miglit be required 
to produce him, and that the bond had 
not already been broken when the execu,, 
tion petition was presented. If the exe- 
cution petitioner’s Vaki amended the 
prayer in the petition under the directions 





of the Court, that will r.ot amount to any 
relinquishment or waiver of his right to 
eniorce Ihe surety- bond. Although the 
execution petition was i^ the proper form 
when first presented and tl e sureties w ere 
not liable by the terms of their bond to 
be ordered to produce the defendant at 
? date after the 4th of July, the order finally 
passed, against whicJi they appeal, was 
under section 145. for executing tic decree 
against them, and is not open to an3^ legal 
objection. 

Lastly, Mr. Rajah Aiyar for the appellants 
argues that the siirelier Jiave net been 
given an}" notice that the decree-holder 
intended to proceed against them for 
default on the 4lh of July and Ihii;- they 
have had n< opportunity of shewing that 
tliey did produce liim on that date or of 
explaining tlieir failure to produce him 
if in fact tliey did net do so; but in the 
grounds of Ci^il Miscellaneous Appeal it is 
not anywhere suggested that appellants 
in fact complied with the terms of their 
bond and that the kwer C urt sl).)uld have 
ft und that in fact they produced the judg- 
ment-debtor on the 4th of July. The 
question before the lower Ccurt and in the 
appeal was only whether the order to arrest 
the sureties for failure to comply with tlie 
terms of their jiurety- baud was correct and 
on this p)iiit we ernnot come to any oilier 
conclusion but tJiat the lower Coi^rt was 
right. 

The Civil Miscellaneous Appeal is dis- 
mhssed with cosii.. 

Appeal dismissed. 

V. H. V. 
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NAOTUR JUDICIAL COMDIISSIONER’S 
COURT. 

First Civii, Appkat No. 2?-B of 1922. 

Sei>tember 15, 1923. 

Present Mr. Prideaux, A. J. C^: 
BHONAJEE— Defendant— Appeeeant 
versus 

Musammai SAP AS WATI — Plaintiff— * 
respondent. 

Civil Procedure Code {Act V oj 1908), O. 
X.X, r. Lo—Suit for value of gram agreed to be 
given for mainteiiance — Decree, form of. 

Where in default of an agreement to deliver a 
certain quantity of grain as maintenance, a suit 
is brought to recover the money value of the 
grain, it is not incumbent on the Court under 
O, XX, 1. 10 to decree the grain itself and that 
only on failure of delivery of grain should a 
cash payment be enforced, [p. 834, col. 2.] 

Appeal against a decree of the Subor- 
dinate Judge, Akola, dated the 23rd De- 
cember 1921, in Civil Suit No. 187 of 1920. 

Mr. D. W. Katnale, for the Appellant. 

Mr. G.G. Hatvcilne, for the Respondents. 

JUDGMENT. — The phiintilt -respondent in 
the present appeal is a widow of a dead 
brother of the defendant, lifter jier husb..nd*s 
death she does not appear to have got 
on very well with her borther -in-law and, on 
25th January 1913, an agreement was come 
to evidenced by a kararnama executed 
by each that the defendant should give 
the jjlaintiff certain m dntena nee. That 
document has been translated as follows: — 

“You are my husband's younger brother. 
I have been living sepal ate from you since 
the death ot my husband. You have 
agreed to pay me every ye.ir i khandti^ 
4 maunds of juar by a paili of four seeis 
and besides Rs. 72 cash on Mitti Magh 
Shuclhi 15 as maintenance during my 
lifetime., I will t .ke (the same) accordingly. 
I have got two duagliters and I will ma- 
nage by this to bring them and send 
them back. You are not responsible. I 
have hererdter no right to any 01 your 
property." 

Plaintiff sues claiming Rs. 1,600 as arrears, 
money and value ot grain for the years 
1915-18 at Rs. 400 a year and for decla- 
ration that plaintiff is entitled in future 
to recover Rs. 400 a year from the defend- 
ant as her mjiintenance. She also claim- 
ed to have her maintenance made a 
charge on the defendant's family pro- 
perty* The .agreement of, January 25th, 1913 
]|RS admitted but it|was contended that, 

55 


subsequent to that agreement plaint- 
iff agreed to have her maintenance reduced 
to Rs. 25 a year and lo maunds of juan, 
and that plaintiff has been paid at this 
rate for some years. It was denied that 
any arrears of maintenance were due; 
and the value of the 'juart claixned was 
disputed.. It was further contended that 
the amount fixed by the agreement of 
25th January 1913 included the maintenance 
of plaintiff’s two daughters and, as these 
are no longer dependent on their mother, 
there is a cause lor making reduction in 
tee maintenance. It was urged that the 
maintenance should not be made a charge 
on tue Ic inily proiierly, phinliff having 
leliniquished all her right to tt^e property. 

The case was tried on the following 
issues: — 

“i. Whether plaintiff, subsequet to the 
agi'eeiueni ot 25th January 1913, agreed 
to receive Rs. 25 in cash tnd lu maunds 
of jua'^ a year as alleged by the defendant ? 

“2 Whether defendant paid Rs. 25 
and delivertd 10 maunds of juar a year 
to tJie plaintiff till last year since then ? 

“3. What was the rate of juar during 
the years in question ? 

“4. Whether there is an estoppel as 
alleged by defendant ? 

“5. Whether the allowance in the ka* 
rarnama was fixed tor plaintiff and her 
two daughters or for plaintiff alone ? 

“6. Whether any oral evidence to prove 
the same can be allowed ? 

“7, Whether there has been any change 
in the circumstances to justify a reduction 
in the aUowance as agreed upon in the 
kararnama ? 

“8. Whether, in the absence of any 
such circumstances, defendant can be 
allowed to demand 0 change in the allow- 
ance ? 

*'g. Whether a charge can be allowed, as 
asked fot by the plaintiff ? 

“10. What are the correct Nos. and 
the acreage of the fields in possession 
of defendants ? 

'*11. How much allowance should be 
fixed for the future ? 

“12 . What relief is plaintiff entitled to ? 

The findings of the Trial Court may be 
summarised as follows^—No subsequent 
agreement, as pleaded, was proved and 
it was not established that defendant 
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had been paying plaintiff Rs. 25 and 10 
jnannds of juar yearly. The rate of j'uar 
was found to bej^one rupee a path. No 
casejfof estoppel had been made out and 
the maintenance fixed in the kararnama 
was for plaintiff herself and not for her 
daughters. No oral evidence Was permiss- 
ible to change the contents of the written 
document, the kararnama, and there is 
no change in thej circumstances so as to 
justify reduction of the allowance. Four 
years maintenance, at the rate of Rs. 360 
a year, amounting to Rs. 1,440 
allowed being made a charge on tlie prop- 
erty and defendant was directed in future 
to pay to the plaintiff Rs.72 and 24 maunds 
of juar on account of maintenance as set- 
tled by tlie original agreement. Against 
that decision the present appeal is filed. 

I do not think that defendant's story 
that a subsequent agreement whereby 
the plaintiff agreed to reduce both her 
money a ud grain allowance has been proved. 
His witnesses do not support the de- 
fendant and it -has been rightly held 
that this agreement is established. 

So we ha'/e tj go b ick on to t.:e origi.ial 
agreement of 25th January 1913 (Exhibit 
D. i) and it is very clear that the agree- 
ment come to was to settle plaintiff's 
maintenance and was independent of her 
daughters. It is true that the document 
states that the woman had two daughters 
but they were both married at the time 
and would live a great deal in their hus- 
band's families and the fact that the 
agreement states that the amount 
settled vris to be maintenance during 
the plaintiff's lifetime effectively disposes 
of the contention that there was to 
be a reduction in the money and grain 
settled when it was no longer necess- 
ary for the plaintiff to maintain her 
two girls. On that document plaintiff 
is entitled to Rs. 72 a year cash 
payable on MitU Magh Shudht 15 and 
one khandi for 4 maunds of juar. 
It is contended that the case should 
be remanded to enable the defendant 
to establish that circumstances have now 
so changed that the maintenance as set- 
tled by the kararnama is now excessive 
and plaintiff should be satisfied with a 
smaller allowance.. But this question 
raises matters 3 both of fact and law and 


if the defendant wished to raise it he 
should have done so distinctly in the 
First Court. It is too late for him to raise 
it as a defence now. Every decree for 
maintenance is liable t6 change if the 
parties by a suit or otherwise bring to the 
notice of the Court that circumstances 
exist justifying either a reduction or a 
raising of the maintenance allowance. 
But for the pastfyears, and, as at present 
held, for the future, the plaintiff is entitled 
to what she claims. But she has 
been allowed four years' mainienar.ee. That 
is wrong . For the maintenance for the 
year 1915 is clearly time-barred and I 
must reduce the decree by the amount 
of one year's maintent'iice, namely, by 
Rs. 360. 

It is contended for the appellant that 
in i lace of money Oaimed for the juar 
the juar itself should have been de- 
creed. On the other hand, for the plaintiff 
it is argued that she had to borrow juar 
for her maintenance when the price of 
that commodity was very Idgh and it 
is but fair that she should be given the 
money value of that grain. O. XX, 
r. 10, Civil Procedure Code, lays down 
that, when a suit is for moveable property, 
and tlie decree is for the delivery of such 
property, the decree shall also state the 
amount of money to be paid as an alter- 
native if delivery cannot be had. But 
the rule do-*s not state that, in a case of 
this nature, the Court must invariably 
decree the article claimed. In cases of 
most articles it is a question of delivery 
of the article or as an alternative its value 
in money . But where we are dealing with 
grain 110 specific grain is claimed and I do 
not think it necessarily follows ^ that^ r. 
decree must specify that the grain which 
shoiTd have been delivered but which 
was not delivered must be delivered and 
only on failure of delivery should a cash 
payment be enforced. There is much 
force in the plain iff's contention that 
to froce her to accept grain at the present 
rate when it is cheap is to give the defend- 
ant an undue advantage while making 
her suffer a loss; for she had bad to borrow 
griin at a high rate for her own mainte- 
nance, grain which is yet to be repaid in 
money. I, therefore, decline I0 direct 
that the arrears of maintenance should 



INDIAN CASES, 


835 


V(^.75] 

HAWAI. RAT V: HAR PRASAD rAI. 

be in grain ami money and uphold the 
lower Court's ecision that money plone 
should be lUAde p yible. 

With the exception ot reducing the claim 
by Rs. 360 I confirm Ihe decision come 
to by the Trial Court. The appellant will 
get his costs 011 that sum by which he 
has succeeded in reducing tiie decree of 
the Rirst Court and be will pay the res- 
pondent’s costs I *ou that portion of bis 
claim which has been disallowed by this 
Court. Tu^ decree will be a charge on 
the property speeded by the Triil Judge. 

W. C. A. Order accordingly . 


ALL/VHABAD HIGH COURT. 

JhBTTRRS Patent Appeai< No. ii of 1922. 
Jun^ 8 , 1923. 

Present Sir Grimwood Hears, KT„ Chief 
Justice, and Mr. Justice Piggott. 
HAWAh RAt ANo oruERS- Pi,aintipfs— 
Appeetants 
versu<i 

j^HAR PRASAD RAI and others- 
Defenda ts— respondents. 

Agra Tenancy Act {II of 1001) — Ejectment 
'-^Private partition — One co-sharer in exclusive 
possession of a holding — Tenant-at-will assigning 
his rights to another co-sharer — Second co-sharer, 
if can be ejected. 

Where the tenant-at-will of a certain holding 
which by a private partition among the co-sharers 
has been assigned exclusively to one co-sharer, 
transfers his rights to another co-sharer of the 
mahal, who cultivates the land himself, the for- 
mer co-sharer is entitled to eject the latter who 
will not be aUowed to plead that as a co-sharer 
of the mahal, the land in suit is liis khudkasht. 

Letters Patent Appeal from a judgment 
of Mr. Justice Stuart, dyted the ijtb 
January 1922, reversing that the District 
Judge, Ghazipur. 

Dr. M. L. Agar walla, for the \p ellunts. 

Messrs, f. M. Bamrji and Haribans 
Bahai, for the Respondents. 

JUDGMENT.— One Ram Naresh was the 
occupancy tenant o a certain h »ldiiig. He 
mortgaged taesame with p)ssession to one 
Dak lit Misir, at a time Waen such mort- 
gag aes were aot forbidden by la w. Dukhit 


acc )rdin^ly entered into possesstou of tl e 
holding lawfully with the status of mort- 
gagee. Ram Naresh died in the year 1913. 
Dukhit remained for a time in possession 
as a tenant -at- will. His rights as mort- 
gagee had been determined, because Ram 
Naresh had lelt no Jieir entitled to succeed 
to the tenancy. Dukhit has let into pos- 
sesion Har Prasad Rai and others wiio <00 
co-sliarers in the village, and we may take 
it as found tJiat he has let them into pos- 
session in ri^turn for a money payment 
made in recognition of his rights as mort- 
gagee. The plaintiffs came into Court 
al eging that they wd'e the sole proprie- 
tors of the land which formed the 
occupancy hdding of Rum Naresh. Ti^ey 
claimed that Dukhit was their ten. nt- 
ci t-will, and that they were entitled to eject 
him under the ordinary procedure pres- 
cribed by the Local Tenancy Act, No. II 
ot 1901. Along with Dukhit they claim- 
ed to eject Hear Prasad Rai and others, 
who have been described as persons let 
into possession by Dukhit. In reply to the 
suit j^ukliit said that he was no longer 
in possession, and had no longer any con- 
cern with the kind; that J,c had been paid 
off by Hxr Prasad Rai and olJiers, and that 
the plaiutiils might settle accounts willi 
them. Har Prasad and otiiers pleaded 
that tliey were not. merely co-sharers 
in the village, but co-sharers along with the 
pliintifis it the proprietary rights over 
the particular land in suit, hey claimed, 
tlierefore, that, hiving induced Dukiiit, 
no matter by wl'at me ans, to surrender 
tlie land into tlieir possession and occu- 
pation, they became entitled to hold tlie 
same as their khudkashi. In am' event, 
they contended tJiat ti.e phuirj'fJs liad 
no right to sue them for in ejectment in 
a Rent Court. The Assistant Collector who 
tried the <'ase seems to luive gone very 
carefully into the evidence and to liav e 
framed proper Issues. There Ii. s b.en some 
controversy before us whether, on the 
pleadings ol the two parties, aectiou 199 
oJ tl^e Tenancy A t did or did not apply; it 
it did apply, then the questiou of propiie- 
tary title was tried by the Assistant Collect- 
or, and there has been no contravention 
of the provisions of that section.^ The 
conclusion arrived at by the Assistant 
Collector was that, although according 
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to the village records boUi the plaintiffs 
and the contesting deteiidants, Har Prasad 
JR.ai and otner.s, held proprietary rigiits 
in respect of the land in suit, nevertheless 
there iiad been a private partition amongst 
the co-siiarers, not carried out through the 
agency oi a Revenue Court, and not re- 
cognised in tjie revejmc papers, according 
to wjiicU j private partition the plots ol 
land in^suit constjtuting the occupancy 
Holding of Ram Narcsli nad been assigned 
wiiolly to the plaintiffs. On this finding 
principally, tne Assistant Collector de- 
creed tne suit ior ejectment. There WaS 
an appeal by liar Prasad Ri i and f is co- 
de! endants to the Court ol the District 
Judge. Tiie District Judge, e.ffirniing the 
findings of the Avssistant Collector, dis- 
missed the ui)peal. On a second appeal 
being brought to tjiis Court a learned 
Judge ol this Court has reversed the hndings 
of both tne Courts below, and ims dis- 
missed the suit. We are not quite clear 
as to th^ attitude oi the learned Judge 
ol tJiis Court witjiDegard ^to the__finding 
of the^Jower^Appellate^Court^on the ques- 
tion of thCj^^separate^title^of^the plaintiffs. 
He treats^, that finding^ a s^a mounting to 
no more than tliis, that there had been an 
arrangement for convenience of collection 
amongst the various co-sharers ot^ the 
mahal, b\ which. the rights to collect rent 
from Ram Nai'esli had been assigned to the 
plaintiff's alone. He clearly intends to 
hold that such an arrangement would not 
amount to a partition ol the land amongst 
the various co-sharers, 01 to a surrender 
on the part of Har Prasad and others ot 
their interests in the proprietary 
rights over the land in suit, in return 
for ’a similar surrender on the jjart of the 
plaintiff's of their interests in tne proprie- 
tary rights over other lands forming part 
of the same mahal. 

We do not think, however, that the find- 
ing of the learned District J udge can be 
interpreted in the way in which it has been 
in this Court. The finding itself is embo- 
died in the words:— “1 hold that under 
a private partition the plaintiffs-respondents 
are the proprietors in exclusive possession 
of Plot No. 879 and that tho are entitled 
to eject the defendants-uppellants." More- 
ovex, this finding is to be read in connec- 
tion with the jndgmeat as a whole* and also 


with the judgment of the Assistant Collect- 
or Which was then under appeal. We 
think that both the Irial Court and the 
lower Appellate Court intended to find 
apd did find, that there had been a jirivate 
partitioa of the mahal, by virtue of which 
the land in suit had been assigned exclu- 
sively to the plaintiffs. 

It will hardly be contested tli.it the 
co-sharers in a mahal have a right to effex't 
a partition bj private arrangement amongst 
themselves, and that it ma\ be tiic most 
convenient metjuod ol effecting sucii a parti- 
tion to assign the entire holding oi a particu- 
lar tenant to a ixarticular group ol co Sjiarers. 
The only difference between a partition 
effected by puivate airangcmenx and one 
properl} carried out under the orders 
of the Court is that the luciucuts oi the 
privite partition are difficult to prove, 
and that confusion and litigation may a use 
attei wards owing to the prepaid Lion vil- 
lage recoras wmeh are at vaxiance with 
the actual facts. Wc cannot, nowever. 
in this case allow tne dear hnduig ot the 
lower Appellate Court in fa '’our ui the 
pLiiatiffs on this question of paitition to be 
disregarded. 

The other point taken by the lenined 
J udge of this Court is that, in any e vent, the 
defendants, Har Prasad Rai and others, are 
not tenants of the plajntiff's, and he seems 
to think that there was something dis- 
honest in the procedure adopted by the 
plaintiffs in bringing,, the present suit, 
as a suit for ejectment of tenants, in the 
Rent Court, instead ot proceeding against 
Har Prasad Rail and others as rival claim- 
ants to the proprietary rights by a corres- 
ponding suit instituted in a Court of civil 
jurisdiction. 

It seems tons at least doubtful wi ether, 
in the events, 01 the plaintiffs having adopt- 
ed the course suggested by the learned 
Judge ol this Court, Har Prasad Rai and 
his co-def endar ts would not at once have 
taken shelter behind Dukhit and set up 
the plea that unless and until Duklut's 
tenancy were extinguished no suit for eject- 
ment would lie elsewhere t nan in the Rent 
Court. At any rate, the position ol the 
plaintiffs is, in our opinion, clear and main- 
tainable on the facts alleged by tffem and 
found in their favour. Ajait fiomthe pro- 
visions of section 34 of the Xenancy Act, 
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when once the Court has found in favour 
of the exclusively proprietary title of the 
plaintiffs, there remains the f ■»ct, ^lJeged 
in the pleadings and not seriously contro- 
verted, that Har Prasad Rai and liis co- 
defendants were let into possession by 
Duhkit. Either they are tr< nsferees of 
v^liatever rights Bukhif possessed under his 
mortgage, in which case they are just 
as much the temmts-at-will of the plaintiffs 
as Bukiiit himself was, or they are in the 
])osition of sub-tenants who have paid 
Dukhil a premium instead of an annual 
rent. TJiis has been made still clearer 
by pleadings entered by Har Prasad Rai 
and liis co-defendants in Hie 3rd jjaragraph 
of their written statement. We think 
the learned Ji dge of this Court was wrong 
and that he should not have interfered 
s\ith the decision of the lower Appellate 
Court. We set aside the]|decree of this 
Court and restore the t of t]ie lower 
Appellate Court allowing the plaintiffs 
their Costs of both liearings in this Court, 
including fees on the higher^ scdle. 

M. A. A. Appeal allowed. 


LAHORE HIGH COURT. 

Second Civii, Appeae No. 2707 of 192*;. 
March 19, 1923 

Present:— Mx. Justice Abdul Raoof. 

KARIM BAKIiSH- Peantiff- 
Appeeeant 
versus 

GAIJHAR ALI and another- 

DEFENDANTS— RESPONDENTS. 

Possessory title, suit based on — Trespasser, 
position of. 

A person in possession of property on being dis- 
possessed by another person without any better 
title is entitled to sue for recovery of posses- 
sion on his possessory title alone, [jp. 838, col. 2.] 

Wali Ahmad Khan v. Ajudhia Kandu, 13 
A. 537; A. W. K (1891) 196; 7 lud. Dec. (N. s.) 
340 and Abdul Hamid v. Sarbulamd Khan, 
78 P. R. 1902; 137 P. E. R. 1902, relied oh. 

Second appenl from a decree of the 
vSenior Subordinate Judge, Amritsar, dated 
the 5th October 192a, reversing that 
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the Munsif, First Class, Amritsar, dated 
the 17th June 1922. 

Sheikh Niaz Ah, f or t he Ajipella nl . 

Sjieikh Muhammad Munir, for tlie 
Respondents. 

JUDGMENT." TJ\is second appeal must 
succeed. The following facts will disclose 
the nature of the disunite between the 
parties: — 

Karim Bakbsh appellant was dispossessed 
from tjie house in dispute in 1918. On 
tiie i4t]i of June 1918 he brought r suit 
for iiossession under section 0 of tlie Specific 
Relief Act. The suit was decreed and the 
decree-liolder obtained possession on the 
3rd of January iQK). Tl ereupon the defeat- 
ed defendants, Gaiiha.r Ali and Glmlam 
Hussain, on the 9th of Jatuu ry 1919, insli- 
tuted a declaratory suit and dt ring the 
pendency of the suit they succeeded in get- 
ting restitution of jrossession over the 
house pending the litigition. The de- 
claratory suit was, liowever, dismissed on 
the 31st March 1919 by the Tri.d Court. 
ByVentualiy, the mattei came up before 
the High Court in appeal <irid was decided 
against the defendants on the loth of Janu- 
ary 1920. The declarator}^ suit luivirg 
finally failed, Karim Bakhsli again applied 
to the Executing Court for possession being 
delivered to hini in execution of the decree. 
On examining the execution record, 
whicli has come up here, it appears tliat 
possession wa.s again given to Karim Brakhslij 
decree-holder, on the 24tl3 of April 1919. 
On the 2.^ith of April 19x9 a. recei])l was 
filed by the decree-holder acknowledging 
that he had been ph'ced in possession. 
Ill the meantime, an appeal had been pre- 
ferred by the respondents in the declaratory 
suit and th.ey agjtin h.a.d applied to tlie 
Appellate Court for an order staying ex- 
ecution ot the decree of Karim Bakhsh and 
withholding the delivery of possession 
to him. The Executing Court refused 
to disposses the decree-holder and to 
place the judgment- debt or in possession 
pending the ap])ea]. The execution of 
the decree as to costs was stayed. It has 
become necessej'y to sta.te these fac'is be- 
cause the lea.rned Counsel for the defendant 
before me took up the position that the 
plaintiff decree-holder had never been 
put up into povssessioii of the Jiouse in exe- 
cution of his decree. It is, however, clear 
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from i]ie execution record th<^l the decree- 
holder hr d cot |osse??ioii in execution 
of tl.e decree. In spite of ell this, tlie de- 
fendants Garhar Ali and Ghnlaiu Bussain 
aiL'.ain ciis] possessed 1] e plaintiff Kt’rini 
Bakli.^h sometime in Novemher 1921. The 
plaintiff, tlierefore, had again to sue for 
possession. He instituted the jnesent 
suit on tlie 2ist of M'lich 1922. The suit 
was originally brouglit upon an alleged 
title of ownership. The plaintiff amended 
his grlaint find converted the suit into one 
for pcKSsession as a mortgagee. The lower 
Court granted him a decree, I find in 
the judgment of the Trial Court the 
following observations;— 

“The defendants had no better title and 
possession is evidence of some title, under 
the circumstances, of the plaintiff/’ 

Prom this it appears that the Trial Court 
held tlwt the pL intiff was entitled to a 
decree for possession on possessor}' title. 
The decree of the Trial Court has been set 
aside by The tower Appellate Court on the 
ground tluit the plaintiff having failed 
to establish the alleged mortgage his suit 
ought to have been disniissed. The lower 
Appellate Court has, therefore, set asid 
the decree and h.as dismissed the snit. 

The plaintiff has come up ' in second 
appeal to this Court and it has been contend - 
ed on his be] alf by his learned Vakil IJiat 
he was entilled to a decree for possession 
against the defendants who were mere 
trespassers. The position taken up by the 
learned Vakil is fully supported by authori- 
ties. It was decided in the case of Abdul 
Hamtd v. Sarhuland Khan (i) “where 
a plaintiff has been forcibly dispossessed 
of immoveable property by a person having 
no title, he can sue for possession simply 
on the strength of the possession which 
he had before he wfis dispossessed, 
provided he sues within the twelve years’ 
period allowed by Art. 142 of the Limi- 
tation Act.” A similar view was taken 
by the majority of the Judges of a Tull 
Bench of the Alhihabad High Court in the 
case of Walt Ahmad Khan v. Ajudhia Kandu 
(2) in which Sir John Edge, Chief Justice, 


(1) 78 P. R. 1902; 137 P. L. R. 1902. 

(2) 13 A. 537« Ag W; N, {1891) 196; 7 
Dec; (N; $.) 340, 


relying on the cases of Davison v. Gent (3) 
and Asher v. J^hUUck (4), 1 eld that a per- 
son in possess! o|i of f>ropeity on being 
dispossessed by another person without 
an}’ better title is entitled to sue for re- 
covery of possession on his possessory 
title aloie. Tlis Cfse clearly comes within 
the rules laid down in the above authorities. 

1 according!} accept the appeal rnd, 
setting aside the decree of the lower Ap- 
pellate Court, restore tliat of the Trial 
Court with costs. 

z. X. Appeal accepted. 

(3) (1857) 26 L. J. Ex. 122; 1 H. & N. 744» 

3 Jur. (N, s.) 342; 5 W. R. 229; 156 E. R. 1400; 
28 h. T. (o. s.) 2t i; 108 R. R. 804. 

^ (4) (1865) 1 Q. B. i; 35 E. J. Q. B. 17; n 

Jut. (n. s.) 925; 13 E. T. 254; 14 W- R- 26; 148 
1' . R. 598. 


MADRAS HIGH CODRT. 

CiviE Suit Ko. 234 of 1921, 

/ip. i] 18, 1923. 

Present:-- Mr. Juft cc Ki marasw amy 
Sa.‘tr ar. 

A. B. NaRaYaNA SaH — Peaintiff 
versus 

BAEAGURUSWAMY N ABA R and others 
— Befendants. 

Transfer of Property Act {IV of 1882), s. 8 — 
Execution sale of Distillery buildings ^ — Vais, copper 
pipes and copper stills if pass under sale — Fixtures^ 
test of— -English Law, applicability of. ^ 

Certaiu propeities were proclaiiued for sale 
in execution oi a money-decree and were described 
in the sale proclamation as “Distillery Buildings, 
Door No. 3, Brighton Road Barracks, Peramboor, 
bearing Re-Survey humber. etc.'* The buddings 
were originally used as a distillery but semetime 
before the sale no business bad been carried cn 
there : 

Held, that what was sold was only the building 
and nothing more, and that the pipes, stills and 
the vats therein and used in the distillery business 
did not pass to the purchaser, [p. 839, col. 2.] 

In cases of sales of premises In which 
business is carried on, and not of the business 
as a going concern or the premises together with 
the fixtures or machinery, pnma facie all that 
the purchaser is entitled to are the buildings, 
fp- 839. col. 2.] 

The technical English Eaw of Fixtures is not 
applicable to India, [p. 839, col. 2.] 

Mofiz Sheikh v. Pasih Lai Ghosh, G Ind. Cas. 
796;37^C. 815:140. W.N. 952; i* C. I.. J. 24*, 
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In the case of houses, the primary consideration 
in determining whether the items claimed are 
fixtures under section 8 of the Transfer of Property 
Act should be, whether the articles are provided 
for the permanent use of the house, and whether 
they can be said to be articles which are necessary 
or which are provided for the more beneficial 
enjoyment of the property^ machinery brought 
into the house for the purpose of carrying on 
business cannot be included in the term fixtures, 
[p. 840, col. I.] 

Hobson V. Gorringe, (1897) i Ch. 182; 66 T. J. 
Ch. 1 14; 75 L. T. 610; 45 W. R. 356, Reynolds 
V. Ashby, (1904) A. C. 466; 73 T. J. K. B. 946; 
91 L. T. 607; 53 W. R. 129; 20 T. L. R. 766. Monti 
V. Barnes, (1901) i K. B. 205; 70 J. K. B. 225; 
83 Iv. T. 619; 49 W. Rs 147: 17 T. L. R. 88 and 
Holland v. Hodgson, (1872) 7 C. P. 328 at p. 334: 
41 L. J. C. P. 146; 26 L. T. 709; 20 W. R. 990. 
considered, 

Mr. R. N. Atyengar invstructed by Messrs, 
Ktng and Patndge, for the Received. 

Mr. P. Venkatramana Rao, for the Auc-* 
tion-ptirchaset. 

JUDGMENT. -This is a a application 
by the Receivers for an order that 
they may be permitted to remove 
from the Vyasarpady Bnildings, copper 
stills, vats, copper pipes and other 
old furniture and documents and 
papers belonging to the Nadars' 
estate and now lying in the Vyasarpady 
Distillery Buildings which were sold in 
auction on the 21st of December 1922 
in execution of the decree in he suit. 

The plaintiff in this suit, A.D.Narayana 
Sah obtained a simple money- decree 
against the d'^fenr’ ants to whose estate the 
petititioners, Messrs. Praser and Ross, 
have been appointed Receivers. The 
decree was lor over Rs. 2,69,000 
and in execution the property known 
as the Distillery Buildings at Vyasar- 
pady was attached and sold. What was 
sold was only the Distillery Buildings 
and the proclamation describes the prop- 
erty to be sold as follow^s: “Distillery 
Buildings, Door No. 3, Brighton Road 
Barracks, Peramboor, Madras, bearing Re- 
Survey Number, etc." These buildings were 
originally used as a distillery by the 
Nadars but sometime before the sale 
the business ceased to be carried on there. 
One of the stills had been removed 
by the Nadars themselves and the property 
which the Receivers want to remove 
consist oi pipes, stills 8ti4 4 of vats. 


The application of the Receivers is 
opposed on the ground that what they 
want to remove are fixtures which in law 
go with the properly and which have 
passed to the auction-purchaser. The 
Contention for the Receivers is that, what 
was sold was only the building and 
nothing more and that, apart from any 
question of law about fixtures, they are 
entitled to remove whatever was put in 
there for the purpose of the business 
by the Nadars. It is also contended that 
the Daw of Fixtures does not apply to 
India and that, even if it did, the articles 
sought to be removed are not fixtures 
which in law could pass to the purchaser. 

I am of opinion that both these con- 
tentions are sound. So far as the pur- 
chase is concerned, it seems to me to be 
clear that what was sold was only the 
Distillery Buildings. In cases where 
business is carried on in the premises 
and the sale is only of the premises and 
not of the business as a going concern, 
or the premises together with the fix- 
tures or machinery, prima facte all that the 
purchawser is entitled to are the buildings. 
It can hardly be the intention of the par- 
ties when they sell the building slone 
without reference to the machinery or 
the business that the purchaser should 
get the valuable machinery in the build’ 
ings by calling them fixtures and by claim- 
ing to get them under that head. Even 
assuming that the plaintiff is entitled 
to all the fixtures properly so called, 
I think it is clear from the evidence of Mr'. 
Barker, who was examined as an expert 
in this case, that the vats and the pipes 
cannot be fixtures in any sense of the term. 
As regards the copper stills, they are 
8 feet in horizontal diameter and 7 feet ir* 
vertical diameter. They are placed upon 
two iron rails and they can be removed 
by pulling di>wn the brick and mud wall 
which is put upon one side f^r the pur- 
pose of keeping them in position. As 
pointed out in Mofz Shetkh v. Rastk Lai 
Ghosh (i), the technical English Daw dI 
Fixtures is not applicable to India. The 
provisions as to fixtures are contained 

(i) 6 Ind. Cas. 796; 37 C. 815; 14 C, W. 
la C* D* Ji 
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in the Transfer of Property Act. Section 8 
of the Transfer Property Act runs as fol- 
lows: — Unless a different intention is ex- 
pressed or necessarily implied a transfer of 
property passes forthwith to the translercQ 
all the interest which the transferor is 
then capable of passing in the property 
and in the legal incidents thereof. ***** 
And where the property is a house, 
the easements annexed thereto, the rent 
thereof accruing after the tpnsfer, and 
the locks, keys, bars, doors, windows and 
all other things provided for permanent 
use therewith. Section 3, clause 25, of the 
General Clauses Act defines ‘‘immoveable 
property** as including lanl; benefits to 
arise out of h,nd and things attacl ed to 
the earth, or permanently fastened to 
anything attached to the earth. It 
seems to me that, in cases of 
houses, the primary consideration in de- 
termining whether the items claimed 
are fixtures under section 8 of the Trans- 
fer of Property Act should be whether 
the articles are provided for the perma- 
nent use of the house, and whether they 
can be said to be articles which are 
necessary or which are provided for the 
more beneficial enjoyment of the property 
and I do not think that under that term 
machinery brought into the house for the 
purp-se of carrying on businsss can be 
included. One important test in these 
cases is, with what intention were the 
articles put into the house? Were they 
put in for the more beneficial enjoyment 
of the house or with the object of im- 
proving th. value of the house by making 
it more artistic or were they put in with 
a collateral purijose ? 

Numerous cases were referred to by 
Mr. Venkatlramana Rao in the course of 
his able argument but I do not think 
that the facts of the present case would 
render those cases applicable. Hobson 
V. Gornnge (2) was a case where tlie deed 
of transfer conveyed the land in question 
“together with the saw mill, engine- 
house, ware- houses and other buildings 
erected j^thereon andj^he fixedj machinery 


and fixtures** to secure a loan and the con- 
tevst was between the mortgagee on the one 
hand and the vendors of an engine fixed 
to the freehold which was sold on the 
hire purchase syvstem. In the j^resent 
case the sale proclamati)n is clear and 
( uly sells the Di..tillery Buildings, no ref t r- 
euce being made to any ma chiner>- in the 
premises. Reynolds v. Ashby (3) is simi- 
larly r case of conflict between the owjur 
of a machinerj^ sold on the hire-purchase 
syslem and the mortgagee who had taken 
possession. U^rfi Uindley in giving judg- 
ment observed . ‘'My Lords, I do not pro- 
fess to be able to reconcile all the cases 
on fixtures, still less all that has been 
sail about them. In dealing with them 
attention must be paid not onty to the 
nature of the thing and to the mode of 
attachment, but to the circumstances 
under which it was at ached, the purpose 
to be served, and last bat not least to 
the position of the riv*?! claimants to 
the things irA dispute.** Monft v. Barnes 
(4) was a case where the mortgagor subse- 
quent t-'the mortgage removed the fixed 
grates from various rooms anl substi- 
tuted for them “dog -grates**, which were 
of considerable weight and it was held 
that, having regard to all the c’rcr m&tances 
of the case, the tree inference was that 
the “dog-grates** were substitu ted with the 
object of improving the inheritance and 
that they were, therefore, fixtures wlich 
passed to the mortgagee. A. L. Smith, M, 
R. referred with approval to the observa- 
tions of Blackburn, J., iii Holland v. Hodg- 
son (5) where the learned Judge observes: 
“There is no doubl that tl.e general maxim 
of the law is, that what is annexed to 
the land becomes part of the land; but it 
is very difficult, if not impossible, to 
say with precision what Constitutes an 
annexation sufficient for this purpose. 
It is a question which must depend* 
on the circumstances of each case, and 
mainly on two circumstances, as indicat- 


(3) (1904) A. C. 466; 73 L. J. K . B. 9461 91 

L. T. 607; 53 W. R. 129; 20 T. h . R. 766. 

{4) (1901) I K. B, 205; 70 L. J. K, B. sasi 

83 L. T. 619; 49 W^R. 147: 17 T. R. 88 
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ing the intention, vh., the degree of 
annexation and the object of the annexa- 
tion/' The Master of the Rolls was of 
opinion that, “the question which has 
to be Considered in such a case is whe- 
ther, having regard to the character, .and 
the circumstances of the particular case, 
the article in question was intended to 
be annexed to the inheritance or to con- 
tinue a mere chattel, and not to become 
part of the freehjl l/’ 

Applying thevse tests, it seems tome to be 
clear that the object of the Nadars in 
placing what are known as fixtures in 
the building was simply to carry 
on thr business of distillery there. It 
will be a dangerous doctrine to hold 
in this country tiat plant and mach- 
inery brought into a building for the 
purpose of trade being carried on whether 
by the owner or by the mortgagee were 
so amexjd to the buildixig as to make 
them pass for fixtures merely because 
the building is sold either by the owner 
or by the Court in execution. 

1 direct that tl e Receivers do remove 
the articles referred to in the Judge's 
summons. As regards costs, I direct 
tlat the Receivers’ taxed costs as between 
' Attorney and client do come out of the 
estate and that the purchaser do bear 
his own costs. Certified. I fix the fee 
of expert at Rs. 150. 

V. ,N. V. Order accordingly, 

W. C. A. 


PATNA HiaH COURT. 

Second Civie Appear No. 793 of 1921. 
August 15, 1923. 

Present : — -ir Dawson Miller, Kt., 
Chief Justice, and Justice Sir 
B. K. Mullick, Kr. 

RAM ItKh MANDER and others*— 
PE AI NTIFFS— Appeee an rs 
vers'.is 

KUI/DIP NARAYAN TKWarI and 
OTHERS— Defendants— 
Respondents. 

. Bemdl Tenmcy^ Act IV 111 of 1885), m. 87, 
H^'j^LandhrdanSknmt-^Aldndonllmnt of hdti* 


iMg, what amounts ^ 0 — Usufructuary mortgage hy 
tenant, effect of-^ Annulment of incumorance -^ — 
Procedure. 

There may be an abandonment of a holding 
apart from the provisions of section 87 of the 
Bengal Tenancy Act, but in such a cate it 
must be proved either that the tenant has 
transferred his whole interest in the property 
and ceased to take any further interest therein, 
as, for example, by a sale of the whole property, 
or that he has abandoned the right to re-take 
possession in future or ha.s either left the village 
without the intention of returning or done some 
other act which would clearly indicate that he 
no longer retained the sfes recupefandi, [p. 844, 
col. 1.3 

The mere fact that he has mortgaged the entire 
holding imder a usufructuary mortgage and has 
given possession to the mortgagee continuing 
himself to reside in the same village, affords in 
itself no evidence from which it can be inferred 
that he has entirely abandoned his rights in 
the property and has no intention of ever redeem- 
ing the mortgage add re-taking possession, 
fp. 844, col. I.] 

Samujan Roy v. Munshi Mahaton, 4 C. W. N. 
493, Monohar Pal v. Ananta Moyee Dosya, 
20 Ind. Cas. 198; 17 C. W. N. 802, distinguish- 
ed. 

The mere sale of a holding in execution of a 
rent-decree does not in itself, without further 
steps being taken by the purchaser, annul any 
incumbrance which there may be existing on the 
holding, [p. 842, col. 2.3 

Appeal from a decision of the Distxict 
Judge, Bhagalpore, dated the 2nd Decem- 
ber 1920, affirming that of the Subordinate 
Judge, Bhagalpore, dated tJe loth 
September 1919. 

Mr. S. M. Mullick, for the Appellants. 

Mr. J. Prasad, for the Respondents. 

JUDGMENT. 

Miller, C. J. — ^This is an appeal from a 
decision of the District Judge of Bhagal- 
pore, reversing a decision of the Subordi- 
nate Judge. The plaintiffs in the suit 
were the mortgagees by a usufructuary 
mortgage executed in their favour by the 
recorded tenants of the landlord of two 
holdings treasuring, respectively, 55 higha% 
I cottah and 4 bighas, which they acquired 
under an instrument granted by the 
tenants or. the nth December k9i6. At 
or about the time that this mortgage 
was executed the landlords sned the 
recorded teuants for rent in respect of the 
two holdings in question , and obtained 
decrees against them. In pursuance of 
those decrees the properties were put up 
for sale and sold one on the 26tli March 
and the othat on the folIeiFing <tey. 
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The sales were in due course confirmed. 
The p^a ntiffs as mortgagees of a non- 
transferable occupancy holding when they 
applied to deposit the decretal amount to 
save the sale were rot permitted to do so. 
The tenants subsequently applied under 
O. XXI, r. 90 of the Civil Procedure Code 
to set aside the auction- sale but that 
applicat on was rejected and on the 15th 
December 1917 the landlords got delivery 
of possession and forcibly dispossessed the 
plaintiffs. The present suit was instituted 
oy tie plaintiffs in September 1918 just 
after they had been dispossessed claiming 
certain declarations as to the validity of 
their usufructuary mortgage, as to the 
collusive nature of the tent suit, as to the 
illegahty of their dispossession by the 
landlords and seeking for recovery of khas 
possession ot the land. The case made by 
the plaintiffs in their plaint was that from 
the date of the mortgg^e up to the time 
of their dispo^ssion they had been in 
possession of the whole of these two 
holdings ; that the landlord defendants 
having brought the property to sale with 
power to annul incumbrances had failed; 
within the t me prescribed by section 167 
of the Bengal Tenancy Act, to tahe any 
steps to annul their incumbrance and, 
therefore, that they were not entitled at 
the date when the plaint ffs were dis- 
possessed to disposses them, nor to treat 
the incumbrances as if they had never in 
fact existed. The case made by the land- 
lords defendants was, in the first place, 
that there had been no valid mortgage 
at all; that the mortgagees had never been 
in possession and that in fact the incum- 
brance created by their mortgage, if it 
were a valid mortgage, had been annulled, 
and that the procedure provided in section 
167 of the Bengal Tenancy Act had been 
complied with. It was their case that they 
had no knowledge of the plaintiffs' 
incumbrance until within one year of 
the time . when they applied to the 
Collector or, as was the fact in this 
case, to the Deputy Collector to annul 
the incumbrance. 

The Trial Court found all the issues 
in favour of the plaintiffs and granted 
them a decree for possession holding 
that their incumbrance had never been 
properly ahnuUedi it still suWst- 


ed, and that the landlords were not 
entitled forcibly to eject them after the 
sale in execution of their decree without 
first haying complied with the provisions 
oi section 167 of the Act. There can be 
no doubt that the mere sale of prop- 
erty in execution of a rent-decree does 
not in itself, without further steps be- 
ing taken by the purchaser, annul any 
incumbrance there may be existing on 
the property sold. 

The landlords appealed from the de- 
cision of the Subordinate Judge to the 
District Judge. The learned District 
Judge arrived at the conclusion that 
the plaintiffs had in fact been in pos- 
session of the whole of the property 
in dispute until they were dispossessed 
by the landlords. He further found that 
the mortgage was a bona fide mortgage 
and that the tenants had delivered up 
the entire possession of the property to 
their mortgagees. Further, that they 
had paid no rent for the three years 
prior to the rent suit which was brought 
just at about the time the mortgage 
was gi anted and that they had paid no 
rent since. He considered that these 
facts in themselves were sufficient to 
constitute an abandonment of the hold- 
ing by the tenants and that in such cir- 
cumstances it was not necessary for the 
landlords to proceed either under the 
provisions of section 87 of the Bengal 
Tenancy Act which refers to voluntary 
abandonment by the tenant, or to follow 
the procedure laid down under section 
167 which relates to annulment of incum- 
brances. He considered that section 87 
of the Bengal Tenancy Act was not 
exhaustive and that if there was in 
fact an abandonment of the property 
to the landlord, apart altogether from 
section 87, the landlords weie facto 
on such abandonment entitled tore-enter 
upon the property and to eject any 
transferee or mortgg^ee who had taken 
his interest from the tenants in the case 
of a non-lransferable holding. 

From that decision the plaintiffs have 
appealed. The only question for con- 
sideration in this appeal is whether or 
not upon the facts found by the learned 
District Judge he was entitled to arrive 
the eoncta8li»i thrt wm 
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abandonmeiit. In other words, could he pro- 
perly says that, where the tenant of a 
non “transfer able occupancy holding has 
in on gaged his holding under a usuruc- 
tuary mortgage and has put the mort- 
gagee in possession and thereafter ceased 
to pay his rent although he has not left 
his residence in the village, that the 
tenant has abandoned his holding. In 
support of this proposition the case 
of Satnujan Roy v. Munshi Mahaion [(1) 
was relied upon. That, however, was a 
case wheie the raiyat had sold his non- 
tiansfcrable holding and was no longer 
in possession of the same and paid no 
rent and. in such circumstances, it w'as 
found that he had in fact abandoned 
the holding to his landlord. There is, 
however, to my mind a great destination 
between the case of an out and out sale 
where the tenai.t purports to transfer all 
the interest he l^as and the case of a 
usufructuary mortgage where the tenant 
at all events retains the equity of redemp- 
tion and may within a short period 
of the execution of the mortgage 
recover the property back by pay- 
ment of the sum advanced. The case 
of Monohar Pal v. Ananta Moyee 
Dasya (2) decided by the Calcutta High 
Court was also relied upon by the res- 
pondents in support of the learned Di- 
strict Judge's decision. The facts of that 
case were certainly more similar to the 
facts found in the i^resent caie. That 
was an appeal from an appellate decree. 
The question was, whether 1 he lower 
Appellate Court was entitled, upon the 
facts proved before it, to arrive at the 
conclusion that the tenant had in fact 
abandoned his holding. The facts proved 
were that a usufructuary mortgage had 
been granted by the tenants for a certain 
number of years. The mortgagees had 
continued in possession of the land through 
their burgadar even after the expiry of 
the term and the raiyat had left the 
village and no longer lived there and 
had in fact cut oil all connection with 
the holding. The Judge of the First 
Appellate Court upon these findings arrived 
at the conclusion that there had been 

1) 4 C, W. N. 493. 

2) 20 Iid. Cas. I9*j 17 Cj Ni S02. 


an abanaonment and the High Court "ii 
second appeal refused to disturb thai 
finding. It was pointed out in thai 
case that section 87 of the Benges 
Tenancy Act was not exhaustive as t< 
the rights of the landlord in the case 0 
abandonment; that it only provided fo 
lie rights of tie landlord under th 
particular circumstances referred to ij 
that Section but^ that if, in fact, lher> 
was an absolute abandonment of th 
holdir.g apart altogether from tl'a 
section then, no doubt, the landlord wa 
entitled to re-enter and annul inciim 
brances such as that granted in tlm 
case. The Court pointed out that th 
question for determination was large! 
and principally a question of fact and on 
on which the opinion of the lowc 
Ai)pellate Court must caii}’^ considerabl 
weight when the matter comes be for 
a higher tribunal on second appeal, an 
as there w’as a definite hntJng that th 
tenant no longer lived in the village and 
further, that be 1 as^ not got any connec 
lion with the in suit which n ean1 
in the opinion of the Court, that hi 
interest in the joie Lad ceased, the Com 
came to the conclusion that they couL 
not disturb the finding of fact. It seem 
to me that in the present case th 
facts are entirely different. The terani 
it is true, has granted a usufructuar 
mortgage but he has not parted wit: 
his entire iulcresit in the property an 
there is abundant authority for sayin 
that the mere fact that he has grante 
a usufructuary mortgage over the whol 
property does not in itself entitle th 
landlords to re-enter. He has not i 
this^ase left tl^e village or ebandone 
his residence. He still resides there and 
although he has not paid the rent, i 
does not seem to me that the fact 
established in this case are sufl&cient t 
entitle the Court to arrive ai the con 
elusion that, as a matter of law, ther 
has been an abandonment of the hold 
ing. The learned District Judge in deal 
ing with the facts after pointing ou 
that it was the plaintiffs' case on th( 
evidence that the tenants, even afte 
the mortgage, still continued lo culti 
vate 0 portion of the land and that i 
was the defeMaiits* ca»c uptn , plead 
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iiigs and their evidence that the ten- 
ants had all along been in possession and 
the mortgagees never had been in jjosses- 
sion, nevertheless arrived at a finding of 
fact that the mortgagees had been in poss- 
ession of the whole property from the 
time of their raortga>;e and that no 
port on of it had been cultivated 
by . ny of the tenants. I am not 

suif^ how far he was entitled to 
arrive at a conclusion of fact which 
was not the case niade in the evidence 
either by the plaintiffs or by the de- 
fendants and his fitidi.igs on that ques- 
tion are not definite, although I have 
no doubt he intended to arrive at the 
conclusion that tlie whole of the prop- 
erty was cultivated by the mortgagees 
after the execution of the mortgage-bond. 
He gave reasons for supposing that this 
was probably the truth of the matter. 
It is^ however, mot necessary to consider 
that question further because, in my 
opinion, there was no evidence upon 
which he could properly come to the 
CO iClnsion that there had b-en an aban- 
doameut in this case. I aL,ree that, 
apart from section 87 of the Bengal 
Tenancy Act, there may be an abandon- 
ment of a holding, but 1 consider that in 
such a case it must be proved either 
that the tenant has transferred his whole 
interest in the pioperty and ceased to 
take any further interest therein, as, 
for example, by a sale of the whole prop- 
erty or that he has abandoned the right 
to re-take possession in future or has 
either left tne village without any in- 
tention of returning or done some other 
act which would clearly indicate that he 
no longer retained the sfes recup erandi. 
In the present case the fact that he has 
mortgaged the property under a tisufruc- 
turay mortgage and had given entire 
possession to the mortgagees continuing 
himself to remain in the same village to 
my mind affords in itself no evidence 
from which it can be inferred that he 
had entirely abinaoned his rights in the 
property and had no intention of ever re- 
deeming the mortgage and re-taking poss- 
esfion. The result, therefore, is that 
the learned District Judge's finding on 
this point cannot, in my opinion, stana-. 
The learned District Judge having ae- 


cided the case in favo-ir of the defend- 
ants upon the point which I have just 
mentioned did not proceed to consider 
the question of fact raised by Issue No. 
i2, namely, whether the incumbrance 
had been daly annulled. It v/as the de- 
fendants' Case that the provisions of 
section 167 of the Act had been com- 
plied with. Whether they had, or had 
not, depended upon questions of fact. 
These facts were not considered by the 
le lined District Judge. It will be neces- 
sarj^, therefore, beiore this ease Cii.n be 
finally disposed of, that a finding should 
be arrived at upon that question. The 
result will be that the decree of the learn- 
ed District Judge dismissing the suit will 
be set aside and the case wdll be remand- 
ed to him to try that part of Issue No. 
12 upon the facts, wljicb relates to the 
question of whether the incumbrance had 
been duly annulled or rot. There may 
have been other issues which were ma- 
terial to the decision of the case v'hich 
were not considered b>' the learned Dis- 
trict Judge but they have not been 
brought to our attention. If there are 
any such issues, then the parties will be 
entitled to raise them before the learned 
District Judge on remand. We think 
that the pl<i intiffs are entitled to tlie 
costs of the appeal to this Court. The 
costs of the Trial Court and of the appeal 
to the District Judge will abide the ulti- 
mate result of the suit. 

Mullick, J.— I agree. 

z. z. Case reman dedt 


LAHORE HIGH COURT. 

MiscBbbANEous Second Crvib Appear 
NO. 746 OP 1922. 

January 8, 1923. 

Present : — Mr. Justice Campbell. 
FAQIR MUHAMMAD KHAN and others 
— Decree -Hoede s— Appedeants 
versus 

BIRD AD KHAN-Judgwent-DebTor— 
Vendee and others — 

J udgment-Debtors — V endors— 
RESPONDENTS. 

ExecuHm qf 
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Hon decree — Transfer to stranger — Pre-empior. 
whether can execute decree. 

The Court to which application is made for 
execution of a decree is bound by the terms of 
the decree and has no power to go behind those 
terms or to enter into questions beyond the scope 
of the decree, [p. 845, coh «•] 

The holder of a decree enforcing a right of pre- 
emption, who subsequently to the date of the 
decree sells the property to a stranger, docs 
not by such conduct debar himself from ob- 
taining possession of the property in execution 
of the decree. In praying for execution of the 
decree he is merely obeying its terms, and, the 
only right of the vendee judgment-debtor 
is to receive the piurchase -money before handing 
over possess! on to the decree -holder, [p. 845, col. 2.] 

Ram Sahat v. Gaya^ 7 A. 107; A. W. N. (1884) 
224; 4 Ind. Dec. (n. s.) 305, reUed on. 

Mehr Khan v. GJmlam Rasul, 04 Ind. Cas. 
191; 2 D. 3 b. D.J. 553; (r922) A. 1. R. (D.) 
300, distinguished. 

Miscellaueoiis secoud c'ppeai from the 
order ot the District Judge, Jullundur, 
dated the 19th December 1921, reversing 
that oi the Muii^if, hirst Class, with Special 
Powers, .it Jullunaur, dated the 1st Octo- 
ber 1921. 

^Mr. Abdul Gham^ for the Appellants, 
ala Faqir Chund, for the Kespondcut*. 

JUDGMENT. — Gul Muhammad Khan and 
Eaqir Muhammad Khan obtained a decree 
for possession by pre-emption of certain 
land subject to the condition of their pay- 
ing into Coart within a certain time the 
price fixed by the decree. They made 
payment by due date. Thereafter, one 
Ghulam Muliammad applied for execution 
of the decree by delivery to him of poss- 
ession of the land decreed on the allega- 
tion that the decree had been sold to him. 

Gul Muhammaa Khan and Faqir Muham- 
mad Khan appeared in Court and stated 
that they had sold the decree to Ghulam 
Muhammad and that they possessed no 
rights in the land. The Couit refused the 
application holding that the decree was 
not transferable and this order was upheld 
on appeal and is now final. 

The present second appeal arises out of 
a subsequent application by Gul Muham- 
mad Khan and Faqir Muhammad Khan 
for delivery of possession to them. The 
application was flowed by the First Court, 
but that order has been reversed on appeal 
by the District Judge on two grounds. 
The first was that the previous order in 
Ghulam Muhammad s application was 
correct ^d in accordance with a decision 


by this Court reported as Mehr Khan \ 
Ghulam Rasul (i) whieh laid it down tha 
a decree ^or pre-emption is not capable < 
transfer so as to enable the tiansferee t 
obtain possession of the pre-emptionJ 
property m execution, and that to alio 
the original decree -holders now to execiil 
the decree would enable them to han 
over the property to GhuUm Muhamma 
and avoid a second suit for pre-emplic 
agai/ist him. The second ground was tha 
at the time of the present applicatioi 
Gul Muiiammad Khan was an undischari 
ed insolvent and neither he nor Faq 
Muhammad Khan had applied for execi 
tiou for tne benefit oi all the decree-holdt 
within the meaning of O. XXI, x. i, 
Civil Procedure Code. 

The decision on the first point, in n 
opinion, was erioneous. It was laid dov 
in Ram Sahat v. Gaya (2) that the hold 
of a decree enforcing a right of pre-em 
tion, who subsequently to the date of t 
decree sells the property to a strangi 
does not by such conduct debar himb( 
from obtaining possession of the proper 
in execution of the decree. It is not 
worthy that in thi.s case the alleged sa 
was transacted after the title to the pr 
empted property had vested in the origin 
decree -holders by reason of their pay me 
into Lourt of the purchase-money, a: 
thus the case is distinguishable fi< 
that dealt with in Mehr Khan v. Ghuk 
Rasul (i). But whatever the subseque 
effect of the transaction between the decn 
holders and Ghulam Muhammad may 1 
the Court to which application for elxe^ati 
of a decree is made is bound by its ten 
as are the parties to it, and has no power 
go behind it or to enter into questions bey 0 
its scope. This was explained in Ri 
Sakai V. Gaya (2), where it was point 
out also that the pre-emptor deer 
holder, as here, in praying iot extent: 
of decree was merely obeying its ten 
and that the only rights of the venc 
judgment-debtor were to receive the p 
chase-money before handing over poss 
aioni^to the decree-holder. 


(i) 04 Ind. 1911 2 D.a 8 ai 3 Di Iw J. 5* 
(1922) A. 1. R. (D.) 300* 

(.) 7 A. 107; A. W. N. (1884) 2341 4 Ind . D < 
(N. S. ) 305* 
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The same principles apply to the second 
ground on which the learnerl District Judge 
lia3 dismissed the application. The judg- 
ment-debtors have not raised the objec- 
tion of Gal Muhammad Khan's insolvency 
in the capj.city of his creditors and 
0 . XXII, r. 12 specifically excepts pro- 
ceedings in execution from the opera- 
tion of rale 8 of the same Order unier 
which a defendant may apply for the 
dismissal of a suit on the ground of 
the plaintiff's insolvency. The Execut- 
ing Court has to take the decree as it 
stands and to enforce its provisions. The 
Receiver of the Insolvency Court is the 
party to object to the decretal land being 
hauded over to the insolvent defendant, 
who is bound under penalties by the 
Insolvency Daw to make it available for 
the liquidation of his debts as soon as he 
receives it, and there is no reason why the 
judgment- debtor should be allowed tu 
retain possession of the land to his own 
advantage and to the prejudice of the 
insolvent s creditors. It may be noticed in 
this particular case that Gul Muhammad 
Khan secured his discharge during the 
pendency of the prese.it second appeal. 

For these reasons, I accept the appeal 
with costs, set aside the order of the 
lower Appellate Court and restore that of 
the First Court. 

z. K. & w. c. A. 

Appeal ac$epted. 


PATNA HIGH COURT. 

Second Civid Appeai, No. 1512 of 1921. 

. August 6, 1923. 

Present : — Sir Dawson Miller, Kt., Chief 
Justice, and Justice Sir B. K. Mullick, Kx. 
RAMSUNDKR KUHR and 
OTHERS— PEAINTIFFS-^-APPEI^EANTS 
versus 

SATRUHAN PRASAD CHAUDHURI 
AND OTHERS— defendants 

—Respondents. 

Hindu Law-— Widow — > Power of alienation — • 
Legal necessity— Contribution towards expenses 
of Sradh of near relcUion of husband — Second 
Appeal — Findings Of Appellate Courts when can 
be questioned. 

A contribution by a Hindu widow towards the 
expenses of the sradh of a near relation of hejr 
husband half of whose property was in her 
possession, her obligation to contribute half the 
expenses 1i«ag admitted by one of thi. next 


reversioners constitutes a legal necessity, [p 

847, col. I.] 

Unless it can be shown that the findings of an 
Appellate Court are wrong in law or there is no 
evidence to support them, such findings cannot 
be interfered with in second appeal, [p. 842* col 2 .J 

Ajjpeal from a decision of the District 
Judge, Darbhanga, dated the 27th April 
192I, affirming that of the Additional 
Sub-Ju<Ige, Darbhanga, dated the 7th 
December 1920. 

Messrs. L. N. Singh and L, K. Jha, for 
the Appellants. 

Mr. Murari Pras(xd, for the Respondents. 

JUDGMENT. 

Miller, C. J . — This is an appeal from 
a decision of the District Judge of 
Darbhanga affirming a decision of the 
Additional Subordinate Judge. 

The appellants, as the next reversionary 
heirs ol Jaikaran Kuer after the death 
of his mother Makunda Xuer, instituted 
the Suit out of which this appeal arises 
claiming a declaration that a kohala 
executed by Makunda Kuer on the 12th 
July 1919 in favour of the deiendant 
No. I was not justified by legal neces- 
sity and that ihe alienation is inopera- 
tive and not binding upon the 
appellants. 

The Trial Court and the lower Appellate 
Court dismissed the claim upon the 
ground that the alienation was justified 
by legal necessity. The plaintiffs have 
appealed. 

When Makunda Kuer succeeded by 
inheritance to her son's estate she 
found herself involved in litigation in 
which it was necessary to aefend her 
title to the estate against claims by 
the father of some of the present 
plaintiffs. Partition proceedings were also 
started in which she was involved and 
there can be no doubt that there must 
have been, a serious drain upon the 
income arising from the estate. She 
hollowed^ money from time to time in 
comparatively small sums giving bonds 
bearing interest. In 1919, in order to 
clear herself of debt, the interest on 
which was running on, Makunda Kuer 
sold 13 bighas of the ptoperty for a 
sum of Rs. 2,300, the amount of the 
debts then due. This is the transaction 
which has been challenged. The objects 
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for which these debts had been incurred 
were, with one exception, admittedly 
objects fot which the property in the 
hands of Makanda Kuer might legitimate- 
ly be alienated if hei lesources from 
income were insufficient for tie purpose. 
They were, speaking generally, the 
marriage and gauna expenses ^ of her 
daughter, liti;ation hi connection with 
the property, decrees obtained against 
the property, Government revenue, some 
debts of her late husband and a sniall 
sum for her own maintenance wheir, owing 
to drought, the crops failed. 

The only item which has been chal- 
lenged was a contribution to the expenses 
of the sradh of Gob in d Bati whose hus- 
band was a near relation of the Musafn- 
mafs hiisband and half of whose property 
was in her possession whilst her obliga- 
tion to Contribute hah the expenses was 
admitted by the plaintiff No. i. The 
District Judge found that, in such cir- 
cumstances, the necessity was proved and 
I agree with him. 

The main contention, however, which 
was urged in this appeal w-<s that the 
learned District Judge had not come to 
any specific finding as to how much 
it was reasonable in the circumstances 
to spend upon the objects for which the 
sums were boi rowed, and that he has 
not found expressly that the expenses 
Could not have been paid from income. 
In So far as the expenses for paying off 
decrees obtained or for Government 
revenue is concerned, the question of 
amount can hardly arise. With regard to 
the marriage expenses ana ^ the sradh 
and the expenses of litigation and 
maintenace I find no suggestion in 
either of the judgments ihat these were 
attacked as unreasonable in amount, 
ana cn lookiug at the items I confess the 
amounts expended do not appear to have 
been excessive. For example, Rs. 250 
were borrowed for expenses in connec- 
tion with the iiartitijn suit and the 
District Judge says that it was not 
alleged that this was not necessary for 
such a suit. Rupees loo were borrowed for 
maintenance, Rs. 200 for the sradh of 
Gobind Bati and the other ifmes cer- 
tainly do not appear to be excessive. 
The learned District Judge, however. 


dealt with the point which was urged 
before him that the widow had an 
income from the property sufficient to 
defray all U ese expenses without bor- 
rowing. He found that she hacl to incur 
extraordinary expenses for litigation and 
that drought and flood further depleted 
her resources and be rejectea the plaintiff's 
evidence on this point. He then states 
“ Believing, therefore, the defendanis' 
witnesses I hold that the lady was under 
the necessity of borrowing money from 
time to time for the purposes set forth 
abcve. I accordingly hold that defendant- 
No. I has satisfactorily proved tha t each 
item which went towards the considera- 
tion of the sale-aeed was a legal necessity 
and as such this sale-deed is binding upon 
the reversioners." 

The learned District Judge haa the 
evidence of both sides before him, an 
advantage which we in second appeal do 
not possess. We are bound by his findings 
unless it be shown that he went wrong 
in law or that there was no evidence to 
support the findings. His findings in 
this respect were clear and definite ana 
it has not been shown that there was no 
evidence to support them. Nor do I think 
it has been shown that the learned 
Judge misapplied the law. The appeal 
accordingly fails and is dismissed with 
costs to the respondents who have 
appeared. There will be one set of costs 
only. 

Mullick, J — 1 agree. 

p, D. & w. c, A. Appeal dismissed. 
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M0BAM1CAD V. MOHAlfMAD ISMAUf. 

LAHOBE HIQH COURT. 

Second Crm Appeai. No. 1136 of 

IQ22, 

December 14, 1922. 

Present: — Mr. Justice DeRossignob 

FAIZ MUHAMMAl)~Pr.ArNTiFF— 
APPEI,l,ANT 
versus 

MUHAMMAD iSMAlIv and another 

— DEPENDA NTS— E ESPONDENTS , 

Pre-emption — Sale in recogniiion of superior 
fight of pfe-emption, whether subject to pre-emption. 

Pre-emption can be enforced without the 
iatervention of the Courts. 

When a vendee in recognition of a pre-emptor s 
right conveys his bargain to the latter, he is not 
re^ly effecting a fresh sale, but is merely substitut- 
ing the pre-cmptor for himself as vendee, and 
such a xe-iale or re-conveyance gives rise to no 
right to pre-empt. 

Second appeal from a decree of the 
District Juage, Amritsar, dated the ist 
February 19^2, afl&rming that of the 
Munsif, First Class, Ajnala, District 
Amritsar, dated the a9tb April 1921. 

Mr. Ghulam Easul, for the Appellant. 

Mr. P, N. Rozd^n, for the Respond- 
ents. 

JUDGMENT.— The facts in this case 
are without doubt. On 17th July 1918 
Rur Singh sold the land in suit to 
Muhammad Ismail for Rs. 100, Bur Singh, 
brother of Rui Sin^h. demanded to pre- 
empt and on 15th July 1919 Muhammad 
Ismail re-transferred the land to Bur 
Singh, recognising his right to pre-empt. 

This suit was instituled by the son of 
Muhammad Ismail with the prayer that 
be Shan be allowed to pre-empt on the 
re-sale by his father. 

The question for decision is whether a 
re-sale under such circumstances gives 
rise to a right to pre-empt. 

Preemption can be enforced without 
the intervention of the Courts when a 
vendee in recognition of a pre-emptor's 
right conveys his bargain to the pre 
tmptor. he is not really effecting a fresh 
sale but is merely substituting the 
preemptor for himsdf as vend^. Bur 
Singh's right arises out of the prior sale 
by Rur Singh, whilst plaintiff's right 
arises out of a re-sale forced upon plaintiff's 
father by a auperior title. 


jKuppirsAMy chettv sinoaraveed cki>.tty- 
In the circumstances of this case, the 
re-sale on leconveyance gives rise to no 
right to pre-empt. 

The appeal is dismissed with costs, 
z. K. 

Appeal dismissed. 


MADRAS HIGH COURT. 

OaiGiNAE Side Appeae No. S.jOFiy^o. 

March 21, 1923. 

Presents — Sir Walter Schwabe, Kt., 
Chief Justice, and Mr. Justice 
Ramesam, 

M. KUPPUSAMY CHBXrsr and others 
— Peaintiffs— Appeeeakts 
versus 

M. SINGARA VBbU CHBTTY and others 
— Defend ANTS— Respondent s. 

CivU Procedure Codef Act V 0/1908), O. XXI 1, 
f. 4 — Death of defendant--- ApppUcation to bring 
Ug^ representatwes on record^ by whom to he made 
— Wtthdrawal of suit— Costs, 

Under O. XXII, r. 4 of the Civil Procedure Code 
on the death of^a^ defendant, the application to 
bring his legal representatives on the record 
is. not confined to one*' made by the plaintiff only. 
The legal representatives of the deceased de- 
f^dant are entitled on their application to be 
brought on the record and, if the plaintiff desires 
to withdraw the suit as against the defendant, 
to get the costs of the suit. Lp. 849, col. i.j 

Appeal from the judgment and decree 
of to. Justice Phillips, passed in the 
exercise of the Ordinary Original Civil 
Jurisdiction of this Court in Civil Suit No. 
603 of 1918. 

Mr. T. Ethifaya Mudctliar, for the Ap- 
pellants. 

Messrs. T. Narasimha Aiyangar and 
Rangasmami Aiyangar, for the Respond- 
ent, 

JUDGMENT. 

Sachwabd, c. — The question is ra sed 
as to tlie liability for costs to the 
8th defendant. His position is this. 
He is the legal peisonal repre- 
sentative of the 7th defendant who 
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had beea brnigiit into tie suit by the 
plamtifE. He defendecT the suit up to 
the third or fourth day of hearing Pnd 
then died. After h-s death, the plaintifi 
announced his intention of withdrawing 
his suit against the deceased person and 
then claimed tnat the legal personal re*’ 
presentive of that dece ised person had 
no right to be brouglit upon the record 
and, when brought upon the record, had 
no right to receive his co>ts. T :e first 
st -temant rat ^er st rtled me, and on 
looking inh) the matter, I do not think 
theie s anything in it at all. Under O. 
XXll, r. I the death of a defe. da 1 do^s j ot 
cause the suit to abate if th.* right to 
sue survive^, and Under r. 4 when a de- 
fend.' at dies, the Court, ‘‘on an applica- 
tion ma le in th^’t behalf," sh >11 cause 
the legal representative of the deceased 
deien'iant to be made a part\ and shall 
pr )i;eed wdh the suit. It is argue I that 
t.iat means that the a^'plieation shoiiH be 
lUide b> the plaintiff and that the de- 
ceased defendant's represen tntive could not 
applv. I ste no reason at .dl lor co.i fin- 
ing thal section to an application u ade 
by the plaintiff; fo: to do so would be 
gross injustice to the estate of the de- 
fendant who has been wrongly brought 
before the Court and who, having incur- 
red, by reason of his having been so 
brought before the Court, a heavy expendi- 
ture, dies. It is lioh'iug that his estate 
is to be deprived of the indemnity for 
his expenditure, which would be given to 
him bylaw, if he survived, because the 
plaintiff does not choose to add 
hiS legal rejuesentative as a defendant 
to the suit. That would be gross injustice 
and I see no reason at all for implying 
any such provisioa in r. 4 which says 
definitely "on an application made in 
that behalf " without confining ifc to an 
application by one or other of the par- 
t.es. Tixe ^tb defendant, having been 
properly joi* ed as a defendant, has quite 
prc^erly,in my judgment, asked the Court 
for his costs and the Court was perfetlly 
right in giving his costs. He must also 
have his costs in this appeal estimated on 
the Pleader's fee. 

Ramesam, J.— I agree. 

V. N. V. Appeal dismissed, 

Z. K. 


LAHORE HIGH COURT. 

MtscEhT.ANEous First Civn. appeal 
No. 271 OF 1923. 

May 22, 1923. 

Present: — Mr. Justice Martineau. 

The Firm PRITHI vSINGH-JAMaYAT 
R Al — PLAINTIFFS — ^appellants 
versus 

The Birm HaRSURH DaS-JHOG MAI, 
—Defendants — Respondents. 

Civil Procedure Code {Act V of 1908), s. 20 
— Principal and agent — Suit by principal to re- 
cover money due— Place of suing. 

In the absence of an agreement to the contrary, 
or of special circumstances showing a different 
intention, a principal cannot, where his agent 
carries on business elsewhere, call upon him to 
render an account at his own place of business, 
on the ground that the money or goods were sent 
to the agent from such place, [p. 850-, col. i.] 
Muhammad Shaffi v. Karamat AH, 76 P. R. 
1896, followed. 

Defendants, who carried on business in Bombay, 
and who acted as Commission Agents of the plaint- 
iffs, currying on bivsiness at Delhi, used to send 
goods to the plaintiffs and the latter used to send 
money to the defendants. Plaintiffs instituted a 
suit at Delhi to recover from the defendants 
a sum of money which they alleged was due to 
them on the accounts: 

Held, that, in the absence of any evidence that 
the money was payable by the defendants at 
Delhi, the Delhi Court had no jurisdiction to 
entertain the suit. [p. 850, col. i.j 

Miscellaneou s first appeal from an oidci 
of the Subordinate Judge, First Class, 
Delhi, dated the 28th December 1922. 

Mr. Sunday Das, for the Appellants, 

Lala Ttrath Ram, for the Respond- 
ents. 

JUDGMENT. — This is an appeal froiK 
an order of the Subordinate Judge of Ddhi 
returning a plaint, the learned Judge holding 
that the Delhi Court have no jurisdiction 
to try the case. 

The defendants, who carry on busines! 
in Bombay, used to send goods to thf 
plai tiffs, who deal in gold and silver ii 
Delhi, and the latter used to send money 
to the defendants. Tbe plaintiffs sue for 
the amount which they allege to be due 
to them, with interest. 

It is allegevl by the plaintiffs that tjie 
defendants* Mumm, Prag Das, came to 
Delhi and that they entered into the con- 
tract with him there. There is only some 
oral evidence of an ordinary nature in 
support of this allegation , and I agree with 
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/w tht matter of the arbitration Act. 
the lower Court iii rejecting i 1 . As ob- 
served by the learned Subordinate Judge, 
it is improbable that the defendants, who 
have extensive business dealing vS, with their 
head office at Bikanir and branches at 
Bombay, Calcutta, Madras, ard Kot 
Kapiira, would have sent a man to Delhi 
to solicit work. 

The contract not being shown to have 
been made in Delhi, the question that re- 
mains for consideration is where any money 
that may be due from the defendaaits under 
the contract would be payable. Now the 
plainliSs have admitted that the defendants 
were their Commission Agents, and the 
lower Court has followed Muhammad Shaffi 
V. Karamat Ah (i) in whic it was hJd 
that, in the absence of an agreement to 
the contrary, or of special circumstances 
showing 9 dijffercnt intention, the principal 
cannot, where the agent carries on business 
elsewhere, call upon him to render an 
account at his own place of business, on 
the ground that the money or goods were 
sent to the agvnt from such place. That 
decision has been followed in later rulings 
referred to by the learned Subordinate 
Judge, and ic is in point here. 

Counsel for the appellant argues that, 
as the defendants sent goods to the 
plaintifis at Delhi, a presumption arises 
t^t the money due from them to the plain- 
tiffs would be payable at Delhi, but no 
such presumption would in my opinion 
arise. The postal charges tor goods sent 
by the defendants were pa id by the plaintiffs, 
as the latter have admitted, and imJer 
section 91 of the Contract Act the delivery 
of the goods by the defendants to the Post 
Office or to the Railway in Bombay for 
transmission to the plaintiffs would be a 
delivery to the plaintiffs. 

The plaintiffs have not been able to show 
that any money that may be due to them 
from the defendants is payable at Delhi, 
and it must, therefore, be held, in accord- 
ance with the authorities followed by the 
lower Court, that the suit is triable at 
Bombay and not^at Delhi. 

I dismiss the appeal with costs. 

z, K. dismissed, 

(I) 76 F. R* 1896. 


MADRAS HIGH COURT. 

April 5, 1922. 

Present:- Mx. Justice Kumataswam} 
Sastriar. 

I the matter of the Arbitration act 
AND 

In the matter of j^the REFERENCE TO Arbi- 
tration BY Messrs. M. NARASIMHALU 
CHKTTV & Co., AND P. vS. 

SUBRAiViANlA lYER. 

, Arbitration Act {IX 0/1899), ii,M— Arhitra- 
iion and award — Receipt oj Jees by arbitrators from 
parties prior to inquiry — Performance of minis- 
terial acts by arbitrator in absence of one party 
Misconduct— Statement of arbitrator as to what 
took place before him, whether conclusive. 

Where parties are at variance as to what took 
place during the course of an inquiry bt fore arbi- 
trators, the proper course is to take the statement 
of the arbitrators as to the facts as pnma facie 
representing the true state of affairs as to ''ha 
took place at the time of inquky, unless there 
is very strong reason for doubting the at curac y 
of the statement of the arbitrators as regards 
the facts which took place before them and within 
their competence, [p. 853, col. i ] 

The statement of a Juuge holding an inquiry 
as to what took place betore him is almost con- 
clusive as regards those facts and there is no reason 
why, as regards a statement before arbitrators 
appointed by the parties themselves, there should 
be any less rigid standard applied when dealing 
with questions of fact, asserted by one .side and 
denied by the other, [p. 853, col. i.J 

A party to an inquiry ^before an arbitrator can- 
not challenge it on the ground that opportunity 
was not given to him to call witnesses when he 
himself did not court opportunity by asking the 
arbitrators to call witnesses or adjourn the in- 
quiry, for the examination of witnesses, [p. ^ 53 * 

*^Where a lawful and reasonable fee has been 
agreed by the parties to be paid to an arbitrator, 
he is not guilty of misconduct in getting pay- 
ment of such fee before the Ij commencement 
of the inqmry. [p. 85.1, col. 2J. ... 

Where an act judicial in character is to be per- 
formed, the arbitrators are bound by the s^e 
rules as bind the Courts and are not entitled to 
decide or give their award in the absence of one 
or more ot the parties to the arbitration with- 
out notice to them. (p. 654, col. 2.} 

But where the act done is not of a judicial nature 
but merely ministerial in its character, it is compe- 
tent to one or all of the arbitrators to have ii 
performed in the absence of one or more 01 the 
parties, [p. 854, col. 2.J 

Anderson v. Wallace, (1835) 3 ^ 

6 E. R. 1347; Mamndra Nath v. Mohanunda 
Roy, 13 lad. Cas. 161; 15 C. E. J. 3ho, followed. 

Harvey v. Shelton, (1844) 7 Beav. 4551 i 3 E. J. 
Ch. 466; 49 E. R. 1141; h4 R. R. Dobson vi 
Groves, (1844) bQ.B. 037; tLi5 R- 239 ; M B. J3 
Q. B. 17; 9 Jur. 8b; 66 R. R. 5^9 Ganes Narmi 
Stngh V. Malida Koer, 10 Ind. Cas. 45 °; ^3 C. 
h J. 3991 Cursetfi Jehangir KhambaUa v. 
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Crowder, 18 B. 299; 9 Ind. Dec. (n. s.) 707, referred 
to. 

\\^ere before the commencement of an arbi- 
tration inquiry, the arbitrators recorded state- 
ments of the case of, and received documents from, 
each of the parties to the inquiry in the absence 
of the other : 

Held, that the acts were purely ministerial 
and not judicial in their character and the award 
was not liableto be vitiated thereby, fp. 855, col. !•] 

Mr. F- V. Srinivasa Aiyangar, for the 
Petitioners. 

Mr. T. L VenkataramGi' Aiyar, for the 
Counter- Petitioners. 

JUDi 3 rMENT« — rhisis an application by 
one of the parties to a refeience to arbi- 
tration to set aside the award which was 
passed by the arbitrators in pursnau'^e of 
the submission. The petitioner entered 
into certain contracts with the counter- 
petitioner who was acting as agent of an 
Eiiglish Firm, viz , Messrs. Johnstone 
Kelly and Macdona. Disputes arose 
between the parties as regards four 
indents and after some preliminary cor- 
responaeiice between the parties the matter 
in different was referred to the arbitra- 
tion of Mr. Bradshaw of Messrs. Tetley 
and Whitley and Mr. Jackson of Messrs. 
Beardsell & Co., under the terms of the 
arbitration clause in the indents. The 
case for the petitioner is that the arbi- 
trators acted improperly and he states: 

(i) that tme of them, Mr. Bradshaw, 
who was appointed at the instance of the 
petitioner insisted on payment to him of 
Rs. 400-0-0 as fees for the arbitration which 
sum he paid, (2) that the arbitrators gave 
notice on the loth January 1922 fixing 
15th January 1922 for the enquiry and 
calling upon the parties to be present and 
produce their evidence before them; that 
on that date he presented himself before 
the arbitrators at the appointed time and 
place and they asked liim to hand over 
copies of correspondence, samples, etc., 
which he did and they asked him what 
his case was and he explained his 
case to them; that sometime after- 
wards the counter-pet ti oner sent in his 
chit and the arbitrators asked him to 
wait and after hearing what the petitioner 
had to say, they asked him to go out 
and sent for the counter-petitioner; 
that he does not know what took place 
between the arbitrators and the counter- 
patitioner, and that there was no enquiry 


held by the arbitrators and, in any case, 
th.:re was no enquiry in the presence of 
both parties, (3) that the arbitrators sub- 
sequently went to the Bank to see the 
goo is and whei. going asked the petitioner 
if he wished to loHow them to the Bank 
aad whether he bad not sufficient Con* 
fideuce in them and he thought that if 
he accompanied them to the Bank, it 
might be suggested that he had no con- 
fidence and, therefore, he did not insist 
on following them to the Bank, (4) that noth- 
ing further took place till 27th January 
1922 when he received by post a letter 
purporting to be signed by Mr. Jackson, 
one of the arbitrators, enclo.sing a cot y 
of the award; that he had considerable 
evidence to adduce regarding the matters 
in difference between the parties and 
expected that in due course the arbi- 
trator.s would fix another date aftei ex- 
amining the goods in the Bank and hold 
enquiry for adducing evidence on his behalf 
ana for meeting the case of the opposite 
side and that no such opportunity was 
given to him, (5) that as the result of 
the arbitration, the arbitrators found in 
bis favour as regards the three m nor 
contracts but that as regaids the im- 
portant contract reiatiig to 20 Cc.ses of 
crimps, they held that he was bound to 
take the goods on an allowance ef 25 per 
cent, being given wh le even befoie the 
arbitration the comiter-petitioncr lad 
agreed to give a discount of 35 per cent., 
and (6) that the award is invalid because 
there wnis no proper enquiry by the arbi- 
trators because the aibitrator.s miscon- 
ducted themselves by receiving fees befc^re 
hand and by not enquiring into the case 
of the parties in the presence oi each 
other, because there was misconduct and 
irregular Hy on the part o- the arbitra- 
rators in that no opportunity was guen 
to the petitioner to place his evidence 
before them and to put forward his case 
after inspection of the goods in the Bank, 
because no notice of the making or signing 
of the award was given as reqUjred by 
law, and because the award was also 
opposed to natural justice and equity. 

Tlie counter -petitioner files a counter- 
affidavit in which he states that on tie 
date fixed lor hearing he came a little 
late5 that the petitiontr having come 
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earlier was called by the arbitrators to 
state his case and file the evidence in 
suppoit of it, th..t he appe. red while 
this vvas goiiiK on and seoth s card and 
he w us a.^ked to wtiit aud told that he 
would be sent for; tant the petitioner came 
out and he was asked to appear and 
wTien he went in he was asked to state 
his case aud file documents, that after 
some consultation the arbitrators sent for 
both parties and after stating the points 
of difference between them asked tl em 
what they had to say in support of their 
respective cases; that the enquiry tlien 
went on in the presence of each other and 
when it was concluded the arhitrntors tolo 
them that they had finished the case .and 
it only rema ned to compare the eoociS 
with the samples and that they woulcl 
go to the Bank for the purpose, and that 
Mr. Bradshaw turned to the p>etitloner 
and asked whether he wished to accom- 
pany them "to the Bank and tt.e peti- 
tior^er said he had suflicient confidence in 
them whereupon they said they would 
inspect the goods and ' pronounce the 
award. The counter -petitioner denies the 
various charges against “the arbitrators as 
not being true. He states that it was 
not true that the enquiry was not held 
in the presence of the parties and what 
was reall}. done was preliminary work 
before the parties were called in and 
he also^ Says that if there was any 
irregularity the petitioner cia not take the 
objection in time and must be deemed 
to have waived it. As regards tl e com- 
plaint of the petitioner that be was not 
given an opportunity t^ place his cast 
before the arbitrators, he says tiiat all 
the correspondence and samples were 
filed by the petitioner ana he never said 
tliat there were other documents to file or 
witnesses to examine; that the arbitrators 
said they had finished the case and no 
suggestion was made that any further 
enquiry was to be held. As regards the 
allowance which he had offeied to the 
petitioner of 35 per cent., » e states that 
tihe Consideration for that was the accept- 
ante of all the contracts wlereas the 
arbitrators directed the cancellation of 
three out of four contracts ana gave 
allowance only as regards one contract. 
According to > the counter -petitioner there 


was a full enquiry by the arbitrators 
which took place from 9-45 a. m., to about 
12-30 noon. Both the arbitrators have 
filed an afl&davit in ' which t^ey set 
out what took place before them. They 
state that the petitioner came in first on 
the appointed day of hear ng and they 
asked him to state his case and file any 
statement that he might like to file and 
be then filed a statement and also filed 
all the documents and samples in his 
possession; that the counter -petitioner was 
sent for and asked to file his documents 
and samples which he did and that after 
perusing the statements and the corres- 
pondence they commenced the hearing of 
the case which was done in the presence 
of both the i)arties. They then state 
that they took the evidence of i oth 
the parties; that they confronted the 
petitioner with the documents which 
were filed in the case, and tiiat he made 
certain admissions and that there weie 
also other questions on which they examined 
both the parties. They state that alter 
tliey heard all that the parties had to 
Say ano alter reading all tfae coriespo 
eiice, they told the parties they had a one 
with the case and proceeded to examine 
the goods in the Bank; lhat the peti- 
tioner agreed to their examining the 
good® and be never told them that he 
had any further evioence to let in 
or ever complained about the procedure 
adopted, and that alter comparing 
the shipment samples with the original 
they came to the conclusion that as 
regards one contract the oifiaences m 
quality, colour, finish and design were 
not substantial enough to have the con- 
tract cancelled and compensation would 
be sufficient lelief, but that as regards the 
other three contracts, the uifferences weie 
substantial and so they cancelled them. 
They state that the case was fully and 
properly heard by them and there could 
be no objection to that enquiry. 

It seems to me that, having regard 
to the fact that the allegations before 
roe consist of (.} the allegations of 
the petitioner as regards certaii^ 
irregularities which, he sa>s, took place 
and (2) the allegations of the counter- 
petitioner that everything was regular 
and proper, I should act upon the 
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evidence J the two arbitrators, Messrs. 
Bradshaw and Jackson. So fat as it 
appears, they had no interest in the 
matter in dispute, and they belong to 
firms which have been doing large business 
in piece-goods. Nothing i^ suggested as 
regards their competency to try the mat- 
ters in dispute. In cases w^li ere the par ' 
ties are at variance on the question as 
to what took place before the arbitrators, 
it se'^m to me that the proper course is 
to take the statement of the arbitrators 
as to the facts as prima facie represent- 
ing the true state of affairs as to what 
took place at^ the time of the enquiry, 
unless tliere is very strong leason for 
doubting the accuracy of tlie statement 
of the arbitrators as regards the facts 
which took place before them and with* 
in their competence. The statement of a 
Judge holding an enquiry as to what 
took place before him is treated almost 
as conclusive as regards those facts, and 
I do not see why, as reg rds a statement 
before arbitrators appointed by the par- 
ties themselves, there should be any less 
rigid standard applied when dealing 
with questions of fact as to facts which 
are asserted by one side and denied by 
the other. Adopting, therefore, this cri- 
terion as regards the finding of facts, it 
seems to me that I must accept tbe state- 
ment made by the arbitrators in their 
affidavit and the statement made by the 
counter -petitioner in so far as his state- 
ment tallies with that of the arbitrators. 
.On these facts it seems to me that the 
only po nt^ on which there can be any 
question as remrds setting as de the 
award are fi) whether the taking of fee 
by both arbitrators befere the enquiry 
commenced would vitiate the award, and 
(2) whether the fact that the statements 
were recorded in the absence of the par- 
ties during what may be called spade work, 
before the enquiry, was scch as vould 
bring the case within the ridings cited ly 
Mr. V. V. Srinivasa Aiycngar and thi s 
vitiate the award as being the result of 
proceedings t ken in the absen e of the 
parties. Bef(;re proceeding to discuss 
these two 1 oints, I may state that, on the 
facts, I am not satisfied that there was 
any imperfect enquiry or that there w^s 
any ground for holding lhat the arbitra- 


tors acted In a ^ maun<M? which was not 
cori -ct. There is notfiing to show that 
the petitioner ever told the aibitrators 
t .at he had any witness to examine or 
c.ny further doc tnents to file. It is ad- 
mitted that the arbitrators required bim 
to be present at the enquiry with all his 
documents and with his witnesses, ano, 
that being so, if he had any further wit- 
nesses to examine, it was his duty to 
lia\e told the arbitrators that he wantea 
to examine witr;esse.^ ana to ask for an 
adjournment or to ask that the witnesses, 
if present, be called and examined. On 
the Contrary, the arbitrators distinctly 
state that when they closed the enquiry 
they told the parties that the enquiry was 
dosed and they would inspect the goods 
ana pass the award. In these circum- 
stances, wl atever might have been in the 
mit)(1 of the petitioner, it seems that be 
cannot challenge the enquiry on the 
ground that opportunity was not given 
to him to call witnesses when he hiln- 
sdl did not court opportunity by asking 
the arbitrators to call witnesses or ad- 
journ the enquiry, so far as regar.is the 
statement that the petitioner had no oppor- 
tunity to exami .L witnesses. As regards 
the petitioners not proceeaing to the 
Bank when the arbitrators went there to 
inspect the goods, I am not sr.tisfiea that 
the arbitrators did anything which would 
have justifiea the petitioner in comine to 
the Conclusion that he nt ed not go to the 
Bank along with the prbitratois. Tl e 
arhitr.'tors do not say that they suggest- 
ed to him that it might be left to them 
to in-spect the goods in his absence or 
that anything was done by them which 
would lead the petitioner to believe that 
if he did accompany them to the Bank he 
woula be prejudicing his case by leading 
the arbitrators to suppose that he had 
no confidence in them. It is highly im- 
probable that the arbitrators would have 
made any such suggestion, especially when 
the counter -petiiiuuer went with them to 
the Bank. I am not , therefore, in a posi- 
tion on the evi ence to hold tl at any 
such statement was made to the peti- 
tioner Wl ich prevtnted his going along 
with the arbitrators to the B. nk. 

Turning^ now to the two legal objections 
on which it may be possible to set aside 



854 mmuM 

In the matter of the arbitration act, 

the award, I think that, a 6 regards re- 
muneration, there is nothing illegal or im- 
proper in wli at the arbitrators did. It is 
not ^uggested in this case, as it was in 
the caSes cited before me, that such de- 
mand was exorbitant or improper or 
that there was anything in the conduct 
of the arbitrators in the mnklng of the 
demand which would have led the par- 
ties to suppose that the arbitrators were 
doing something which the parties would 
not have done but for the demand. It 
is admitted that each party had agreed 
to pay a fee of Rs. 400*0-0 to the arbitra- 
tors for their trouble. I think that few 
merchants 111^ MadravS would wiste theii 
time in arbitration unless it was worth 
their while to do So, so that in the pre- 
sent case the mere fact that Rs. 400-0-0 
was fixed as payable by etch party is no 
ground for boldihg that there was any- 
thing improper. Neither party demurred 
to make payment and it is not suggested 
that payment was made in such circum- 
stances ::s would indicate that, if pay- 
ment was nr»t made, the consequences 
would be a2:airl^t tie party tl at reft sed 
payment. I am referred to section H 
of the Arbitration Act but tl ere is 
nothing there which, precludes the arbi- 
trarors from either fixing tlie fees or 
receiving the fees beforehand. AH that 
the Section says is that in case the 
award is given the arbitrators shall 
state in the awird what amount is pay- 
able to them for their fees. That assumes 
that they were not paid beforehand, and, 
to bold that the arbitrators are bound to 
conduct the arbitration on the off 

chance of their being paid or not at 
the end of the enquiry would be going 
beyound the provisions of section 11. 
R^erence was made to Russell on 
Arbitration, page 204, and to In re 
Enoch and Zaretzky & Co. (i) 

That was a case where there was 
some improper conduct on the part of 
arbitrators. There the umpire made a 
demand which the Judge tho tight un- 
reasonable and the party himself re- 
pud u ted it as unreas mable. It is tar 
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from establishing the proposition that 
in case of a lawful and reasonable 
fee agreed to be paid by the parties, 
the arbitrator is guilty of misconduct 
if he takes Lis fee in advance. In the 
absence of any decision, I am not i re- 
pared to hold that, in this cr^nntry at 
le: st, the arbitrators would be guilty of 
misconduct ir getting payment of a reason- 
able tee beforehand and thus avoid the 
alternative, if they are not paid, of 
suing the parties in Court, because 
there is no other remedy open to the 
arbitrators. 

The next objection is that, on the 
facts and the statement of the arbitra- 
tors, a certain portion of the work was 
done in the absence of each of the parties. 
If that portion of the work which was 
done was judicial in its character, there 
can be no doubt that the authorities cited 
showtlat theawardis liable to be set aside. 
The cases referred to by Mr. V. V. Srinivasa 
Aiyangar, namely, Harvey v. Shelton (2) 
Dobson v. Groves (3), Ganes Narain Stngh 
v. Malida Koer (4), Cursetji Jehangir 
Khamhatta v. Crowder (5) no doubt lay 
down the rule that, where an act judicial 
in its character is to be perform. d, the 
arbitrators are bound by the same rules 
as bind the Courts, ana that the 
arbitrators are not entitled to decide or 
to give their award in the absence of one 
or more of Hie parties to the arbitration 
and without notice to them. But there are 
also cases which hold that, where the act 
done is not of a judicial nature but 
merely ministerial in its character, it is 
campetent to one of the arbitrators or 
all the arbitrators to have those acts 
performed in the absence of one or 
more of the parties. I need only 
refer to Anderson v. Wallace (6) and 
Mamndra Nath v. Mohanunda Roy (7). 
In the present case what happened 
was, tliat both the parties aid not turn 


(2) (1844) 7 Beav. 455: I 3 b. J. Ch. 4661 
49 E R. 1141; 64 R. R. 116. 

(3) (1844) 6 Q. B. 657; 1 15 K. Rr 239 14 I|.' 
J. Q. B. 17; 9 Jur. 86; 66 R. R. 509. 

(4) 10 Ind. Cas. 450; 13 C. I, J. 3991 

(5) 18 B. 299;'. 9 Ind. Dec. (n. s.) 707. 

(6) (1835) 3 Cl, & F. 26; 6 E. R. 1347- 

(7) 13 Ind. Cas. ifi 15 C. b. J. 360 
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Up together, the petitioner turned up 
anci the arbitrators asked him to state 
h s Case and file hi^ document and he 
gave a written statement stating what 
bis case was and filed such documents 
as he bad in his possession. While he 
was doing this the counter-petitioner 
tinned up and the arbitrators sent for 
him, asked the petitioner to remain out> 
side, and took from the counter-petition- 
er a written statement setting out his 
case and received his exhibits. Then the 
Jirbitrators state that after having gone 
through these statements and exhibits 
they called in both the parties and 
began the inquiry. It seems to me that 
what the arbitrators did in this case 
was what Courts do, najmely, receiving 
statements and documents, before the 
enqiry commences. These acts are pure- 
ly ministerial In their character and it 
is not suggested that before the filing 
of written statements or documents in 
Court the Registrar is bound to calithe 
other party ana do it in his presence. 
What Tt^ally took place after this was 
the commencement of the judicial 
proceedings before the arbitrators and, 
«o far as the affidavit of the arbitra- 
tors goes, when that act was done both 
the parties were present. I am, there- 
fore not prepared to hold on the facts 
of this case that the awaid is liable 
to be vitiated because there was a judi- 
cial act done bv the arbitrators in the 
absence of the party. This disposes of 
the two main objections taken by Mr, 
V. V. Srinivasa Aiyangar on the facts 
as appear from tlie afiidavits of the 
arbitrators. 

The question of waiver Las been raised 
by the counter -petitioner which I do 
not think it necessaiy to discuss at 
present. I have no doubt that it is open 
to th,‘ parties to waive any irregulari- 
ties which may have taken place in the 
conduct of the enquiry so long as those 
irregularities are not fundamental and do 
not involve any prejiKlice or hardship 
to the party. The question as to whe- 
ther there is sufficient reason in this case 
to warrant my hob ling tl at there was 
a waiver does not arise on the facts 
found by me. I find that there was no 


irregularity in the conduct of the pro 
ceedings before the arbitrators. 

^ The result will be th;.t the applica- 
tion is dismissed with costs of the 
arbitrators and costs of the counter- 
petitioner (tw* sets). 

V. N. v. Application dismissed. 


LAHORE HIOH COURT. 

Seconp Civip appkai, No. 1569 of 1922. 
]\^ay 9, 1923. 

Present: — Mr. Justice Moti vSagar. 

Mnsa mma t JI W AN — Pi, aintiff — 

— APPF^I,I.ANT 
versus 

WA DHAWA — Defendant — 
Respondent, 

Custom — Succession — Daughter v, Collater* 
als of 6th degree — Kalwan Juts of Mauza Wazir- 
pur, TahstI Raya, Sialkot District. 

Aiiumg Kalwan Jat.s of Moiiza Wazirpnr in the 
Raya Talihil of the Sialkot District, a daughter 
excludes collaterals in the Oth degree from suc- 
cession to the ancestral property of her father, 
[p. 855, col. 2.] 

Second api>eal from a decree of tin-.' 
District Judge, Sialkot, dated the 13th 
Pebruart' 1922, reversing that of the Sub- 
ordinate Judge, Second Class, Sialkot, 
dated the 25th April 1921. 

Lala Gohind Ham Khanna, for the 
Appellant. 

JUDGMENT. — The parties to this case 
are Kalwan Jats of Mauza Wazirpur, 
in the Raya Tahsil of the Sialkot District. 
The land in suit consists of a half share of 
50 kanals 17 marlas originally owned by one 
Surjan, who died some years ago, leaving 
him surviving a widow Musammat Gulab 
Devi. Musammat Gulab Devi died some 
four years ago before the institution of the 
suit and after her death the land was 
forcibly taken possession of by some persons 
who set up a mortgage in their favour by 
the original proprietor. On the loth of 
July 1917 one Wadhawa brought a suit 
for possession of this land alleging that he 
was a collateral of Surjan, related to him 
in the 6th degree, and^,that^he was entitled 
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to succeed in preference to the defendants 
whose possession it wasalJeped was unia wfiil. 
Subsequently, the plaintiff Musammat Jiwan 
applied to be made a party alleging herself 
to be the daughter of Suijan and entitled 
to succeed to his property on the death 
of his widow, Musammat Gulab Devi, in 
preference to the defendant Wadtawa. 
On the 5th of Obtober 1920 she instituted 
a separate suit on her own account for 
possession of this land, alleging that, in 
the presence of a daughter, a collateral 
of the 6th degree had no right to succeed. 
The Trial Court found in favour of the 
plaintiff, Musammat Jiwan, and decreed 
the suit. On appeal the learned District 
Judge came '*0 a contrary finding and held 
that, according to the custom obtaining 
among the parties, a daughter was not 
an heir and that she was excluded by 
collaterals however remote they may be. 
He further held that the onus of proving 
that the daughter vas entitled to succeed 
in preference to collaterals was upon 
the plaintiff and that she had not discharged 
this onus. In this view of the case the 
plaintiffs' suit was entirely dismissed. The 
plaintiff has now* come up in second apptel 
to this Codtrt after obtaining a certificate 
from the Distirict Judge under section 
41 (3) Punjab Courts Act. 

The sole question for determination is 
whether, accorcing to the custom obtc iaixig 
amoiig the parties, daughters are excluded 
by collaterals of the 6th degree. O.t this 
question I have no hesitation in holdii g 
tha t t ne def en dan ts on wh om th e 0 nus 1 ay 
has entirely i^ailed to discharge it. a large 
number of witnesses were prjduced bj' 
him in suppjrt of his conteit’on but their 
evidence is worthless and does not i,i any 
wa> in:Q)rove his case. S)me ^f tne wit- 
nesses have of course stated that daughters 
are excluded by collaterals and have also 
cited some instances but no m tation en- 
tries have beei produced in support of 
their statements, and, in the absence of any 
doaxmentary evidence, I am unable to 
hold that the instances have been proved, 
A laige m mber of witnesses have given 
evidence to the effect that daughters are 
excluded by cdlaterals of the 3rd or 4th 
degree. This evidence can obviously be 
of i'o assistance to the defendant, inasmuch 
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as the dispute in the present case is net 
between a daughter and a coJlattraJ of 
the3rd or4ti degree but between a dau.ghtcr 
and a r.'mote ollater^l of tht 6th degree. 

In my opinion, the evidence produced 
is wholly insufficient to discbaige the 
burden which lay upoxi the defendant, 
and I accordingly hcM that the defei'dant 
has no right to succeed in preferercc to 
tut plaintiff, the daughter of the deceased. 

The result is that the appeal is accepted 
and the plaintiff's si it decreed with costs 
throughout. 

Appeal accepted, 

z. K. 


PATNA HIGH COURT. 

Cim Revisions Nos. 172 and 219 of 1^,23. 

July 30, 1923. 

Present: — Mr. Justice Das. 

Civil Revision No. 172 of 1923. 

RAM KISHUN .SINGH and others— 
Petitioners 

versus 

DAMODAR PRASAD and OTHERS— 
Opposite Party. 

Civil Revision No. 219 of 1923. 

BA J J NATH J HA — Petitioner 
versus 

DAMODAR PRASAD and others — 
Oppositi' Party. 

Civil Procedure Code {Act V 0/1908), s. 115, O, 
XXI, rr. 100, loi — Execution of decree — Pxs- 
possession by decrce-holder-^Possession on one's own 
account — Person in joint possession — Ben ami, 
question of, whether can he gone into — Revision — 
Decision basis of jurisdiction. 

It cannot be said that a person who is in joint 
possession of land with a judgment-debtor is 
not in possession on his own account, w thin 
the meaning of r loi of O. XXI of the Civil Pro- 
cedure Code. fp. 857, cob I.] 

Cooverji Hirji v. Dewsey Bhoja, 17 B. 718; 
9 Ind, Dec. (n s.) 471, dissented from. 

Radha Gohinda Missir r Raghunath Missir, 
20 Ind. Cas. 253; 18 C. W. N. 695; 18 C. L. J. 
138, relied on. 

In dealing with an application under r. 100 
of O. XXI of the Civil Procedure Code, the Court 
i s not entitled to go into the question of benami 
in order to determine whether the applicant was 
in possession of the disputed property in his own 
Ip* 8571, col. a.] 
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Where the decision of a Court is the veJy, basis 
and foundation of jurisdiction in its limited 
sense as distinguished from powers, i t comes 
within the purview of section 115 of the Civil 
Procedure Code. [p. 857, col. 2.] 

Dhanwanti Kuer v. Sheo Shankar Lcd^ 51 
Ind. Cas. 873; 4 P- J* 34 o; (1921) Pat. 
364, followed. 

Where by a misconstruction of the provision 
of law the Court held that the petitioner was not 
entitled to maintain an ajmlication under O. XXI, 
r. 100 of the Civil Procecfure Code; 

Held, that the order was one declining juris- 
diction and was, therefore, open to revision under 
section 115 of the Code. [p. 858, col. i.] 

Revision from a decision of the Additional 
Subordinate Judge, Monghyr, dated the 

i8th April 1923. 

Messrs. A. B. Muhharji and Shiveswar 
Dayal, for the Petitioner. 

Mr. S. N, Bose, for the Opposite Party. 

JUDGMENT. — The facts are stated in 
the order passed by the Court beloW and 
it is unnecessary to recapitulate them. 
The learned Subordinate Judge has found 
that the applicants in Civil Revision 
No. T72 of 1923 being joint with their 
respective father and uncle, who were the 
judgment- debtors in the morlgage-suit, 
cannot be said to have been in possession of 
the disputed lands or portion thereof on 
their own account within the meaning 
of O. XXI, r. loi of the Code, and the 
learned Subordinate Judge relies upon 
the case of Cooverji Hirji v. Dewsey 
Bhoja (i). The learned Subordinate Judge 
nas also found that the applicant in 
Civil Revision bjo. 209 of 1923 is the 
farj’dar of Kali Pras^ ad, another of the 
judgment- debtors in the mortgage action, 
and that he cannot be said to be in 
possession of the disputed lands on his 
own account. In this view the learned 
Subordinate Judge has dismissed tleir 
applications under O. XXI, r. loo. 

I will first consider the case of 
Ramkishun and Sital Prashad, the appli- 
cants in Civil Revision No. 172 of 1923* 
The case Cooverji Hirji v. Dewsey Bhoja 
(i) was considered by the Calcutta High 
Court in the case of Radha Gobinda Missir 
v. Raghunath Missir (2). Their lyordships 


cf the the Calcutta High Court did not 
agree with the view of the Bombay High 
Court in so far as that Court laid dawn 
that a person who is in joint posses- 
sion is not in possession on his own 
account. I entirely agree with the view 
which has been taken by the Calcutta 
High Conrt the case to which I have 
referred. It must follow, therefore, that 
the applicants were in possession on 
their own account and were entitled to 
mainta’n an application under O. XXT, 
r. loo of the Code, 

The question raised in Civil Revision 
No. 219 of 1923 is, whetber^ the learned 
Subordinate judge was entitled to con- 
sider the question cf benami in an 
application under O. XXI, r. loo. It 
ha.s been held in a series of cases that 
in a claim case arising under O, XXI, 
r. 58, the Court is not entitled to 
go into a question of benami. The finding 
of the learned Subordinate Judge in this 
case that the applicant ^^as the benamldar 
of Kali Praphnd is based on reasons 
which are entirely speculative. In my 
opinion the learned Subordinate Judge 
was not entitled to go into a question 
of benami in order to determine whether 
the applicant was in possession of the 
disputed property in his own right. 

It was contented before us that the 
learned Subordinate Judge had complete 
jurisdiction to decide tie cases in the 
way in which he has done and that 
we ought not to interfere with his 
decision in revision under section ir5 of 
the Code ot Civil Procedure. It has, 
however, been held by this Court that 
where the decision of the Court is the 
very basis and foundation of jurisdiction 
in its limited sense as disfinguished from 
powers it at once comes witWn the pur- 
view of section 115 of the Code. 
See Dhanwanti Ku^r v. Sheo Shan- 
kar Lall (3), The learned Subordinate 
Judge held by a misccnstruction of the 
provisions of law that the petitioners 
were not entitled to maintain an applica- 
tion under O. XXI, r. loo of the Code. 
The decision of the learned Subordinate 
Judge is the very basis and foundation 


17 B 718; 9 Ind. Dec. (n. 8.) 471 
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of jurisdiction. In my opinion it is open 
to us under section 115 of the Code to 
say that be declined a jurisdiction which 
was vested in him law by miscon- 
structing the provisions of the Code. 

I would accordingly set aside the 
orders passed by the Coui t below and allow 
the applications which were made by 
these petitioners to the Court below. 
There will be no otdet for costs. 

Z, K. Apph cation allowed. 


LAHORE HIGH COURT. . 

Civil. REVISION Petition No. ii of 1923. 

May 4, 1923. 

Present: — Mr. Justice Campbell. 

GANG/V RAM-~PI.AINTIFF— PETITIONER 
versus 

NATHARAMand another— Defendants 
—Respondents 

Civil Pfoceduye Code {Act V of 1908), ss. 144, 

Restoration, power of, extent of — Receiver, 

appointment of— Dismissal of suit— Court, power 
of, to pass necessary orders, 

The power of a Court to grant restitution is 
not co^ined to cases covered by the provisions 
of section i<^4 of the Civil Procedure Code, but. 
under that section, read with section 151, of the 
Code it may be extended to other cases. 

A Court which appoints a Receiver has au- 
thority to pass orders necessary for winding-up 
his charge, even after the dismissal of the .suit. 

AdministraXof ‘General of Bengal v. Prem Lull 
MulUck, 22 C. loii at p. 1012; 22 I. A. 203; 5 M. 
L. J. 157; 6 Sar. P. C. J. 660; ii Ind. Dec. (n. s.) 
672 (P. C.), relied on. 

Petition for revision of the order of the 
Subordinate Judge, Secona Class, Lahore, 
dated the loth November 1922. 

tala Daulat Ram, for the Petitioner. 

Mr. Harcharan Das Kumar, for the Re- 
spondents. 

JUDGMENT. — ^The facts of the case are 
these: — 

Ganga Ram, one of the partners in a 
Cotton Factory , sued for dissolution and 
rendition of accounts against the other 
partners. In November 1919 a prelimi- 
nary decree was passed and a ^ Receiver was 
appoilitAd, Lala Darshni Dial, Pleader; 


[19*3 

Chunian. He, by permission of the Court, 
leased the Factory by auction and the 
successful bidder was Ganga Ram himself 
for Rs. 4,325, for one year. The condi- 
tions of sale were that one-fourth of the 
rent should be paid at the end of the sale 
and the remaining three-fourths at the time 
of transfer of possession which was to be not 
later than the 4th September 192 1. 

On the 8th December 1921 the Court 
Sanctioned the lease to Ganga Ram and 
directed the Receiver to deposit in Court 
the whole of the lease money. This the 
Receiver did not do. 

On the 25th May 1922 the whole suit 
was dismissed on a finding that it had 
abated. 

On the 17th August 1922 Natha Ram aad 
Dial Chand, two of the defendants, applied 
for an order to the Receiver to deposit 
the lease money in Court. Notice was 
issued to the Receiver and to Ganga Ram 
who appeared on the loth November 1922 
when the Court passed the order of which 
revision is Sought. 

This order iiows that Ganga Ram alleg- 
ed (i) that be had restored possession of 
the Factory to the partners who represent 
i4-i6ths share, (2) that he had paid i-4th 
of the rent to the Receiver at the time of 
the sale, viz., Rs. 1,081-4-0, ^3) tl at he 
had paid Rs. 1,231-2-9 to the partners 
owning I2-I6ths of the h'actory and (4) that 
he had spent the remaining Rs. 2,012-9-3 
on repairs to the machinery. The Court 
ordered him to deliver possession to the 
applicants as well as to the other partners 
and to deposit in Court the 3-4ths 
of the rent which he hati not paid to the 
Receiver. It was remarked that he could 
claim for anything spent on repairs by a 
separate suit. 

It is contended now by Ganga Ram 
that ^his order was passed without juris- 
diction and that it was illegal in so far 
as it directefl lefund of the amount spent 
on repairs and of Rs. 1,231-2 -9 paid to the 
partners of 1 2-1 6th s share. 

As regards the latter point it would 
seem that there was no necessity for 
directing Rs. 1,231-2-9 to be paid again, 
since, even if a substantial fraction ot the 
rent is to be deducted lor the Receiver's 
charges, the share of the partners owning 
three- fourths is not likely to be less than 
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Rs. 1,231*2-9. The Court might ell recon- 
sider this matter. According to the terms 
on which the l ^ase was sold the lessee was 
not entitled to deduct anything out of the 
rent towaras repairs. He was to take 
over the machinery as it was and was to 
hand itb.xk in the same state. 

The learned Counsel for the respondents 
informs me that his clients have obtained 
joint possession of the Factory with the 
other partners and so this^ part of the 
order is now of no practical importance. 

On the question whether the lower 
Court had jurisdiction in the circumstances 

to pass an order directing Gang a Ram to 
pay the three-fourth.s of the rent which 
according to his agreement he should have 
paid when he took possession. T have 
heard a good deal of argument much 
of which is not relevant to the point. On 
behalf of Ganga Ram it is contended that 
when the suit was dismissed the Court 
became functus officio and couid not pass 
an\ subsequent order about the subject- 
mattei of the suit. It has, liowever, been 
laid down, e. g., in the Privy Council 
ruling A dministraior-General of Bengal 
V. Prent LaV Mulltck (1)1 +ctted by the 
lower Court, that a Court which 
appointed a Receiver has authority to pa^^s 
the orders necessary for winding up his 
charge even though the suit is no longer 
pending, and it has also been ruled, 
although in situations which are not pre- 
cisely similar, that the power of a Court 
to grant restitution is not confined to 
cas<.*s covered b> the provisions of section 
144, but, under that section, read with 
section 15 T, may be extended to other 
cases. Here the order dismissing the suit 
reversed the preliminary decree and also 
rendered it necessary that the posi* 
tion previous to the appointment of 
the Receiver should be restored. Ganga 
Ram undoubtedly had the exclusive use 
of the Factory for at least a year and, 
as matters turned out, was not entitled to 
the exclusive enjoyment of the proceeds. 
In default ot authority that the order 
pa'^sed by the Court below was beyond the 
scope of section i5i^ I prepared to 

interfere. 

(^) 22 C. ion at p. I©I 2 ; 22 I: A. 203; 5 M. 
h> J*|r57ll6 Sar. P. C. J.'66o; ii Ind. Dec. (N.ls.) 
§72 (P. d); 


The petition fails and is dismissed with 
costs. 

z. K. PettHon dismissed. 

PATNA HIGH COURT. 

APPEAi, moM Original Order 128 of 
1922. 

July 27, 1923. 

Present:— vSir B. K. IViullick, Kt., 
and Justice Sir John Bucknill, Kt. 

Mr. KENInETH ARTHUR HJUB and 
ANOTHER— PLAINTIFFS-' APPELLANTS 
versus 

RAhijAhi BARBHAISi and others* 
Defendants and UPEHDRa NaRAIN 
TEWaRI and another— Plaintiffs- 
Respondents. 

Civil Procedure Code {Act V of 1908), O. 
XXXIX, . i — Injunction, ad interim — ^Prima 
facie case — Balance of convenience — Adjournment 
— Counsel^ duty of, to argue. 

Where a plaintiff asks the Court to grant an 
ad interim ininnetion against the defendant during 
the hearing ol the suit, he must show that prima 
facie he is entitled to succeed in his claim on the 
merits. The Court should in such a case see as 
well on which side lies the balance of convenience. 
Where the defendant has spent a large sum of 
money which would be wasted if the injunction 
is granted and the defendant is a man of means 
and any damage likely to be done by him can be 
recovered from him if the plaintiff succeeds in 
his claim the balance of convenience is against 
the grant of the injunction, [p, 860, col. 2.] 

Obiter dictum : — The adjournment of a case 
fixed for arguments from date to date does not 
relieve the Pleader from the duty of being prepared 
to argue his client’s case when he is asked 
to do so on any of the dates fixed for 
hearing. 

Appeal from an otder of the vSubordinf’te 
Judge at Jamtara, dated the iith April 
1922. 

Messrs. 5. C. Mitter and S. S. Bose, for the 
Appellants. 

Messrs. N. C. Sinha and B. B. Ghosh, for 
the Respondents. 

JUDGMENT. 

Mollick* J. — The proprietors of Mauza 
Jorekuri in the Sub-Division of Jamtara 
gave a Settlement of that Mauza 

to Kulanada Tewari and others between the 
years 1868 and 1874 who in their turn gave 
a mining lease in or about October 1913 
to one Mj. Cornish. The plaintiffs in the 
present si -it derive title from Mr. Cornish 
by two transfers dated [the 27th March 1915 
and ist isovember:^ i9i5.^Tbe contesting 
defendant, who is defendant No. 13, claims 
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title from the pntnidars, to the mineK'I 
rights by various transfers between the 
years 1899 and 1920. The presejvt suit 
was lodged on the 3rd September 1921 
in respect of an area of 65 htghas on the alle- 
gation that the defendant has begun to 
work coal upon 26 hghras of the land leased 
to the plaintius. The plaintiffs ask lot 
a declaration of title in respect o1 the whole 
65 highas and recovery of possession in 
respect of the 26 Mghas and for perma- 
nent injunction restraining the defendant 
from working coal upon the entire area of 
65 hghas. D iring the hearing of the suit 
they also asked for an ad interim 
injunction. 

It appears from the order- sheet of the 
Subordinate Judge that on the 17th De- 
cember 1921 he passed an order stating 
that he would hear arguments as to the 
prayer for an injunction on the 24th Jan- 
uary 1922. On this latter date the Sub- 
ordinate Judge being absent the esse 
was postponed by his locum- tenens till 
the 22nd March 1922. On that date 
a pro forma defendant being dead time 
was given to amend the plaint and to issue 
summons on his heirs and the case was 
adiourned to the nth April 1922. On the 
nth April 1922 the parties w^ere complete 
£»nd tje Subordinate Judge called upon 
the Pleader of the plaintiffs to make their 
submissions for an ad interim injunction. 
The Pleader replied that he had not come 
prepared and he asked for another date 
which the Court refused. The Court there- 
upon made an order refusing temporary 
injunction on the ground that it was ad- 
visable' that the question should be thrash- 
ed out in the case itself and that it wouJd 
be better not to issue a temporary injunc- 
tion In the preliminary stage ot the trial. 

The present appeal has been preferred 
agairst the Subordinate Judge's order. 

ISicw, I am Unable to understand why the 
Pleader of the plaintiffs conld not argue 
the case on the nth April. The 24th 
January had been fixed for arguments and 
thefact that the case was adjourned to the 
2nd March and again from the 2nd March' 
to the nth April did not relieve the Plea dcr 
from the duty of being prepared to argue 
his clier4t's case !^It was wholly uureas en- 
able to expetot that the Court would fix 
another date for the argument of this 


small question. Therefore, although the 
reason given by the learned Subordinate 
Judge for dismissing the application 
may be open to question, I do not think 
that, in the circumstances, he was wrong 
in refusing any further adjournment and 
in dismissing the application upon the 
materia Is before him. Isjow, from the mate- 
rials which are upon the record and which 
have been placed before u.s, it does not ap- 
pear that any case was made out 
before the vSubordinate Judge establish- 
ing the title of the plaintiffs to the sub- 
soil rights. A mere allegation that tne 
mukarrar%dar had sub-soil rights will not 
do in view of the fact that the defendant 
expressly denies that the mukarrar% lease 
carried with it sub-soil rights as well. It 
is said that the lease was in the possess! )n 
of the mukarrandar. That may be Sj. 
but having come to press an applicator 
foT ad miertm injunction it was the duty 
of the jilaintifts to place materials before 
the Court upon which such an injunction 
could be granted. Then, it appears that the 
defendant has already spent a large sum 
of money in sinking shafts and in build- 
ing cooly lines on the lands si-rrounding 
the 26 hghas now in dispute an "I that upon 
the 26 hghas he has sunk a shaft 
which has cost a certain amount of 
money. The questior is whether the stop- 
ping of all work in connection witf this 
shaft will ir jure the progress of the work 
which hf already been done in the surround- 
irg lands and whether the ccvst already 
incurred in sinking the shaft will be more 
or less thrown away if the work is now 
stopped. On the whole, the balance of con- 
venience seems to lie in favour )f the de- 
fendant, for the defendant is a substantial 
mar and any damage that may be done 
thro'^gh the surface and the underground 
will, in the event ol the plaintiffs succteding 
in their suit, be recoverable from the de- 
fendant. In my opinion, on the materials 
before the Court, the temporary injunction 
should be refused. 

The Oder of the Subordinate Jadge, 
therit >re, is affirmed and the appeal is 
dismissed with costs. 

Bticknill, J I r gr ee. 

N. H. Appeal d%smissedi 
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LAHORE HIGH COURT. 

Miscei,i,aneous First Civh, Appeai. 

No. 1396^ OF 1922. 

JVjay 28, 1923, 

Presen : — Mr. Justice Moti Sagar. 

DAULAT RAM AND ANOTHER — 

Appeu^ants 

versus 

OKOKI NaNBan, Official Receiver, 

AND OrHERS — RESPONDENTS. 

In the matter oj the insolvency of 
SAUNDHA AND AIJ MUHAMMAD, 
Insolvents. 

Provincial Insolvency Act ( F of 1920), s. 54 
— Fraudtdent preference, what amounts to. 

In order to hold that a transfer by a debtor 
in favour of a creditor constitute.^ a fraudulent 
preference within the meaning of section 54 of the 
Provincial Insolvency Act, the Court must be 
satisfied that the dominant or substantial motive 
of the debtor in making the transfer was to prefer 
the particular creditor imd not to secure some 
advantage for himself, [p, 802, col. 1.] 

Sharp v. Jackson, (1899) A. C. 419; 68 E- J. 
Q. B. 866; 80 E. T. 841; 15 T. E. R. 418; 6 Manson 
264 and In re JUai Mohan Shaw, 53 Ind. Cas. 175. 
relied on. 

A debtor approached one of his creditors for a 
fresh loan which he required for business purposes. 
The creditor refused to advance the loan unless 
his previous debt was also secured. The debtor 
then agreed to grant him a mortgage of certain 
property to secure the previous debt and the 
freAh advance 1 

Held, that the mortgage did not*^ constitute a 
fraudulent preference within the meaning of 
section 54 of the Provincial Insolvency Act. 
[p. 863, ool. 1.] 

Misceliarieoiis first appeal from aa order 
of the District Judge, Karnal, dated the 
12 th May 1922. 

Mr. Manohar Lai, for the Appellants. 

Mr. Shamupr Chand and La la Gohind 
Ram Khanna, for the Respondents. 

JUDGMENT. — This is an appeal from 
an order of the District Judge of Kamal 
in the exercise of his insoivency jurisdiction,, 
annulling a certain mortgage made by 
one Saundha, insolvent, in favour of one 
Daulat Ram, a creditor, and holding that 
the mortgage was void and inoperative as 
against the other creditors under section 
54 of the Provincial Insolvency Act (V f 
1920). It appears that Saundha was in 
veiy enxbanased circumstances in the 
beginnii^ of 1921 and was unable to meet 
bis liabilities as they fell due. On the 
loth of February 1920 he executed a deed 
of mortgage in respect of the property in 
dispute in favour of Daulat Rajw, creditor, 

samctf Ri»5iiioo. ThtOMdpttipiiiled 


to secure an antecedent debt of Rs, 3,200 
and a new advance of the balance Rs. 1,800. 
It also provided fE interest at the rate of 
twelve annss per cent, per mensem. The 
details of the consideration as recited in 
the mortgage-deed were as follows:"-- 

Rs. 

1. Paid before the Sub- Registrar 1,700 

2. Registration expenses loo 

3. Due on a hundt dated i8th 

March 1919 ... 400 

4. D le on a hundi dated i8th 

September 1919 . . 200 

5. Due on hundi dated 15th 

October 1919 .. 300 

6. Due on a hundi dated 15th 

January 1920 . . 500 

7. Due on a hundi dated 15th 

p.ibruary 1920 . . 400 

8. Due on a hundi dated ' 7th 

March 1920 ... 1,000 

9. Due on account of interest on 

hundts . . 400 


Total 5,000 

On the i8th of /ipril 1921 Saundha filed 
an apfjlication asking to be adjudicate^ 
an insolvent, and he was adjudicated as 
such by the orders of the learned District, 
Judge of Karnal on the 6th of December 
1921, A Receiver was appointed and he 
took charge of all the properties of the 
insolvent. The creditors filed certain ob-, 
jections to the effect that the debt alleged 
to be due to Daulat Ram was fictitious 
andthatthe mortgage executed by Saundha 
in his favour was void under section 54 
of the Provincial Insolvency Act. The 
Receiver was asked to make a report, who 
held an inquiry into the genuineness of these 
debts and found that the debts were proved 
and that the mortgage in favour of Daulat 
Ram was not fictitious. He accordingly 
entered the name of Dauiat Ram in the 
list of the secured creditors for Rs. 5,375; 
Rs. 5,000 principal plus Rs. 375 interest. 
No ^appeal was preferred against this deci* 
sionby the creditors as required by section 
68 of the Provincial Insolvency Act, but 
an application was made by them to the 
Court in which the very same objections 
were repeated, and it was prayed that the 
Court itself shoul4 hold an inquiry. The 
learned^,Watriqt Jui%e framed the following 
two issues^- 
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1. Whether the debt was fictitious ? 

2 . W hether the mortgage was frau dulent 
and void under section 54 of the Provincial 
Insolvency Act? 

Evidence was recorded on both these 
issues, and the finding of the learned 
District Judge was that the debts were 
genuine, but that the trarsfer was void for 
fraudulent preference. 

IVIr. M^^nohar Lai for the appellants has 
attacked this finding as being based on 
an errone)US view of the law, and it 
has been contended by him that, upon the 
true view of the facts, it cannot be upheld. 
His contention is that before a transfer 
can be avoided under section 54. must 
be definitely proved that in making the 
transfer in favour of a creditor the debtor 
acted with the view of giving that creditor 
a preference over his other creditors, aA;d 
that the onus of proving that such fraud 
was intended is upon the creditor who 
alleges it or ,who impugns the transfer. 
This contention, in my opinion, is well- 
founded and must be given effect to. There 
is ample authority for holding that, to con- 
stitute a fraudulent preference within the 
meaning of section 54, the Court must be 
satisfied that the dominant or substantial 
motive was t) prefer the creditor and was 
not to obtain some advantage to the debtor. 
In Bilsbury's Laws of England, Volume 
II, page, 282, the law on the subject is thus 
laid down: — 

“ In order that a transaction may 
be set aside as a fraudulent preference 
it is necessary to prove that it was carried 
out with the substantial or dominant view 
of giving the creditor a preference over 
the other creditors. This need not be the 
primary result aimed at; it is sufficient 
that it should be the object aimed at in 
bringing about the primary result. If the 
transaction can properly be referred to 
some other motive than that of giving 
the creditor paid a preference over the 
other creditors, the payment is not frau du- 
lent a no void, for it is from the intention 
on the part of the debtor to act in fraud 
of the law, that is, to prevent the distri- 
bution of the baalbrupt's property rate- 
ably among all his creditors, that the in- 
validity of the transaction arises." 

Agaia» at page 285* it is stated that '^tn 


ever> case the state of mind of the debtor 
is the paramount consideration. The 
intention or view to prefer the creditor 
as the causa causans of the debtor's conduct 
is the cerdinal point round which the whole 
question turns; if that intention be shown 
not to have existed, it is of no importance 
that the creditor had knowledge of the 
debtor's insolvency or that the debt was 
not due, nor for this purpose is it true that 
the debtor must be taken to have intended 
the natural consequences of his act." 
This is in accordance with what was laid 
down in the case of Sharp v. Jackson (i) 
where it was observed by Lord Esher* that, 
'*the question depends not on the mere fact 
that there has beer a preference but also 
on the state of mind of the person who 
made it, and that it is not sufficient to say 
that, the natural consequence cf the act 
being to prefer, the intention to prefer 
follows." In In re Rai Mohan Shaw (2) it 
was held by Mr. Ju stice Rankin that, "if the 
debtor's real object was to procure a further 
advance for himself, or to satisfy the 
denuands, or escape the pressure of the 
creditor, or if he had both tiiese objects 
as the main-spring of uis action, then the 
transaction is not frau dulent preference.'’ 

The law on the object being as stated 
above, tbe question for consideration is, 
whether in the present case the mortgagt 
was made with the dominant view of pre- 
ferring the respondent and was thus void 
under section M of the Provincial Ii solvency 
Act. There is not a particle of evidence 
on the reord to show that the mortgage 
was made with any such view or that the 
suggestion of making the mortgage 
emanated from the debt yt. On the 
contrary, the evidence shows that the 
debtor was in need of money, that he 
went to Daulat Ram, mortgagee, and 
asked him to advance a sum of Rs. 1,800 
who told him that he would not make the 
advance Until his previous debt was secuxeci 
and unless sufficient security was given 
for the new advance which he desired h^xn 
to make. The debtor agreed to the sug- 
gestion and probably in an endeavour 


it ) (1899) A C. 419; 68 L. J. Q. B. 866; 80 
I,. T. 841; 15 T. L. R. 418; 6 Manson 264. 

l ad. Cas. 175# ^ 

• UI97} a C* 19— 
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t } keep his business afloa t a s lo^ as possible 
he grarttdjthe mortgage. These circum- 
stances clearly show that the real intex^tioik 
ot the debtor , was not to prefer one creditor 
to other creditors, but t) gain a subse- 
tantial advantage for himself. I am satis- 
fied that the transfer was not fraudulent 
within the meaning of section 54 of the 
Provincial Insolvency Act, and that it 
must be upheld. It has, however, been 
argued on behalf of the respondeat that 
the existence of the debts has njt been 
fully established and that the finding 
of the lefrntd Judge of the Coort below 
on tnis point is erroneous. Witr tnis 
contention I tm unable to agree. The 
previous hundis have be-n produced and 
tae last balance pr ;ved by the scribe, Suraj 
Itoal. The advance )f ^Ks. 1,800 at the 
time -if the mortgage and the hundt of 
the 7th of IViarch 1920 fir Rs. 1,000 were 
not contested in the C.ovrt below, and 
it is not cv mpetent to the r«-spondent 
to question tPese two items in this Court. 
The debts in question have, in my opinicn, 
been fully proved, and I do not see any 
force in the contention that they were 
nrt due. 

Mr. Monohfr Inal’s next contention is 
that under section 54 of the Provincial 
Insolvency Act it was ooly the Receiver 
who could avoid the mortgage and no 
other person. In view of finding, 

however, on the first qucotion that the 
mortgage was valid, it is unnecessary 
to give a finding on this question. 

I accept the appeal, set aside the order 
of the Court below and upheld the mort- 
gage. 

z.K. Appeal accepted. 


PATNA HIGH COURT. 

Civil. Revision jsro. 226 of 1923.^ 
August 13, 1923, 

Presents — ^Mr. Justice Kulwant Sahay. 
Kumar RAMANAND StNHA and 
ANoXHEa— Petitioners 
versus 

BAJ IT J HA AND ANOTHER— 
Opposite Party. 

Cwil Preoidure Code ( Act V ofignS)^ O, XXI, 
tr, 90, 92, 0 ,XX 1 J, r. ef dscfM^ 


Ms 

Sale, application to set aside — Dealh of decree- 
holder — Notice to legal representaiioes, whether 
necessary. 

Although the provisions of the Civil 
Procedure Code relating to substitution on 
the death of ,, a party are not applicable to 
execution proceedings, an execution -sale can- 
not be set aside unless notice of the application 
has been given to all persons affected thereby, 
as required by the proviso to clause (2) of r, 
92 of O. XXI of the Code; [p. 865, col. 1.] 

During the pendency of an application by a 
judgment -debtor to set aside an execution sale 
one of the decree-holder auction-purchasers died 
and his legal representatives were not properly 
substituted in his place and no notice was served 
upon them. Eventually the sale was set aside : 

Held, that, in the present case, no notice having 
been given to the • legal representatives of the 
deceased decree-holder auction-purchaser, the 
order setting aside the sale was liable to be set 
aside, (p. 865^ col. i.] 

Jogendra Chandra Ray v. Shy am Das, i Ind. 
Cas. i 68; 9 C. E. J. J6 C. 543; Jagat Tarini 
Vast v. Rakhal Chandra I'ewary, 3 Ind. Cas. 
324; 10 C. E. J. 396; 14 C. W. N. 752, distin- 
guished. 

Appeal from an oraer of the Additional 
Subordinate Judge, Bhagalpore, dated the 
28th p'ebiuary 1923, setting aside an 
order of the Munsif, Madhipura, dated 
the 13th December 1922. 

Mx . Jagan.iath Prasad, for the Petitioners. 

JUDGMENT. — This is an application in 
revision by the decree-holders auction- 
purchasers inviting this Court to revise 
the order of the Additional Subordinate 
Judge of Bhagalpore whereby he set aside 
the order of the Munsif of Madhipura and 
set aside the auction -sale. The facts are 
shortly these; Raja Ralanand Sinha and 
Raja Rixtyanand Sinha of Baneli obtained 
a rent-decree against the opposite party 
on the 14th January 1916. On the ist 
June 1918 application was made for 
execution of this aeciee and after service 
of the usual notices the holding wsia sold 
on the 5th September 1918 and purchased 
by the decree-hoklers themselves. The 
sale was confirmed on the 21st Isovember 
1918, and on the 13th November 1920 
about two years after the confirmation oi 
the sale an application was made by the 
judgment-debtors for setting asiae the 
sale under the provisions of O. XXI, r 
90 of the Code of Civil Procedure. The 
Munsif dismissed the application by his 
order dated the 4th August 1921 
apparently on the ground that the appli* 
cation was barred by Umitatioii wi^ut 
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deciding the case on merits. The judgment- 
debtors went in appeal against this order 
to the Bistiict Judge who set aside the 
order ot the Munsif and remanded the 
case for trial on merits. Before the case 
was heard on remand, one of the decree- 
holders Raja Kalanand Sinha died on the 
22nd September 1922. Thereupon on the 
7th November 1922 the judgment-debtors 
filed an application for substitution of his 
two sons Kumar Pamanand Sinha and 
Kumar I'Crishnanand Sinha as his heirs. 
Kumar Krishnanand Smha was a miaor 
ana is still a minor. No notice appears to 
have been served upon ^ the two sons of 
Raja Kalanand Sinha^and no guardian 
was appointed for the#>»minor son Kumar 
Krishnanana Sinha. Notice appears to 
have been served on Awadh Bihar i Sinha 
who was the manager under a power-of- 
attorney executed in his favour by the 
late decree-holdei, Raja Kalanand Sinha. 

At the time of the hearing objection was 
taken by the other decree-holder. Raja 
Kirtyanand Sinha, that the application for 
setting aside the sale could not proceed 
in the absence of the heirs of the other 
decree-holder, Raja Kalanand Sinha, and 
that no notice had been pioperly served 
on the heirs and no guardian had been 
appointea for the minor heir. The learned 
Munsif gave effect to this objection and, 
although he found upon the merits that 
the sale ought to be set aside on account 
ot irregularities in the conduct of the sale 
and inadequacy of price caused thereby, 
yet he rejected the application on the 
ground that the heirs of Raja Kalanand 
Sinha had not been regularly brought on 
the record and had not been serveci with 
notices. 

Against this order the judgment-debtors 
went on appeal to the Iristrict Judge. 
The appeal waa ultimately heard by the 
learned Additional Subordinate Judge, and 
he held that the provisions in the Code, 
of Civil Procedure as to substitution did 
not apply to execution proceedings and 
that, at any. 1 ate, service upon Aw.tdh 
Bihari Sinha, the manager of the late 
Raja Kalanand Sinha, was a good service 
upon his heirs. He accordingly set aside 
the order of the launsif and allowed the 
application ^of the judgment-debtors and 
sat miCM the aaletf 


GASBSs 

The decree-holders have applied to this 
Court for revision of this ordei of the 
learned Additional Suborainate Judge. The 
first point taken by the learned Vakil for 
the petitioners is, that the learned 
Subordinate Judge has acted illegally in 
the exercise of his jurisdiction inasmuch 
as he has made an order setting aside a 
sale without giving notice to all persons 
aflfected by his order. This objection is, 
in my opinion, well founded and ought to 
prevail. 

The learned Additional Subordinate 
Judge relies on the cases of Jogendra 
Chandra Roy v. Syam Das (i) and 
Jagat Tarini Dasi v. Rakhal Chandra 
Ternary (^). 

Those two cases have no bearing on the 
facts of the present case. In the case of 
Jogendra Chandra Roy v, Syam Das (i) 
the appeal related to an order rejecting the 
objections of toe jaugment-uebtor to the 
execution proceeaings under section 244 
of the Code of 1S8.:. The point that was 
raised before their Tordships in that 
appeal was that upon the death of one of 
the judgment-creditors an application 
for substitution ought to have been made 
to the Original Side of the High Court of 
Calcutta which had passed the decree 
and that, in the alDsence of an order from 
tliat Court, the District Court to which 
the decree has been transferred lor 
execution had no authority to proceed 
with the execution at the instance of thus 
other judgment-creditors, one of whom had 
obtained by survivorship the interest of 
the deceased creditor. Their lyordshipS’ 
held that on an examination of the pro- 
visions of the Code it was obvious that 
there was no foundation for this con- 
tention. They held tliat the Coae of 
Civil Procedure did not expressly provide 
for an application for substituiion under 
the circumstances of that case. Their 
Doraships observed that there was no 
provision which render ea necessary the 
actual substitution of the name of the 
legal representative for the validity of the 
proceedings in execution. Section 232 of 
the Code of 1862 merely required that 

(i) I Ind. Ca*. 168; gC, h, }, 2711 36 C 543. 

(9) 3 Ind. CaSt 324; 10 C. h.J. 396; 14 C. W; 

N. 7ja. 
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tbe legal representatii^e should apply for 
execution of the decree and that his 
name should be brought on the record. 
This provision was substantially compliea 
with in that case. 

The facts of the present case are quite 
diffirent. Here we are dealing with an 
application by the judgment-debtor for 
setting aside a sale under O. XXI, r, 90 
and under O. XXI, r. 92, clause (i), it is 
provided that no order shall be made 
setting aside afsale unless notice of the 
application has been given to all persons 
affected thereby. There can be no doubt 
that the heirs of Raja Kalanaud Sinha 
are affected by the order setting asi ie 
the sale and under the express provision 
of the proviso to clause I2) of r. 92, 
O. XXI, no order setting aside the sale 
can be made in their absence. 

Similarly, the case of Jcigat Tarini 
Basi V. Rakhal Chanira Ternary (2) has no 
application to the fact; of the present 
case. 

Therefore, the order setting aside the 
sale in the absence of the heirs of Raja 
Kalanand Sinha must 1 e set aside. 

The next point urged by the learned 
Vakil on behalf of the petitioners is 
that tbe learned Additional Subordinate 
Judge was wrong in holding that service 
of notice on tbe manager Awadli Bihari 
Sinha was a good service as against the 
heirs of the de ^ased decree-lioh er. Tlie 
learned Subordinate Judge lias for this 
purpose relied on the provisions of O. 
V, r. 14 of tlie C)de of Civil Pro- 
cedure. This rule xarovides tli t, 
where in a suit to obtain rebel respect- 
ing, or compensation for wrong to, im- 
moveable property, service cannot be 
made on the defendant in persoi, and 
the defendant has no ageet empowered 
to accept the service, it may be made 
on any agent of the defendant in charge 
of the property. It has been argued 
that this rule has absolutely no applica- 
tioi to the facts of the present case. 
Ill the first place, the present proceed- 
ing is not a suit to obtain relief 
respecting, or compensation for wrong 
to, immoveable property; in the second 
place, it has not been shown that no 
service could be effected od the defend - 
lint in person or that the defendant 


had no agent empowered to accept the 
s Tvice, an 1, in the third p%ce, it has 
not been shown thc.l Awa^, h Bihan uiion 
whom the service is said to have been 
made was an agent of the defendant in 
ch ir'ae of the property. He was the mana- 
ger of the late dtvree-holder and there is 
nithing to show that Awadh Bihari Sinha 
was on acreditea manager of the heirs 
of Rija Klalanand Sinha. I am, there- 
fore, of opinion that the lean ed Addi- 
tiouil Subordinate Judge was wiong in 
holding thot the service upon Awadh 
Bihari Si dia wos a good service so lar 
as the hdrs of Kalanind Sinha are 
oncerned. Moreover, the le'rned Subor- 
dinate Judge has overlooked the fact 
that one of the heirs, Kum r Krishna - 
nand Sinhai, still a minor and tl at no 
guardian was appointed for him. Kven 
if the service be held to be a good 
service so far as Komar Krishnanand 
Sinha is coicerned, his position is the 
Slmv^ as if he was not joined in the 
application inasmuch as no guardian was 
appointed to act for him in the pre ent 
proceeding. On these grourcis ihe order 
of the learned Subordinate Judge must 
be set aside. 

The question then is as to whether 
the order of the learned Muiisif should 
be con^^rmed. In my opiiion, naving re- 
gard to the findings of the karned 
M’lnslf that the sale was bad on 
acc>uut of irregularities in the execution 
proceeding and inadequacy of iirice, the 
case should go back to the M nsif for 
disposal iiccoidine to Ir.w after appoint- 
i g a guiirdian for Kimar Kn’shnanand 
S uha an I serving the proper n>iices 01 
the heirs of Raja Kalarand Sinha. 

There wi'l be 110 order for costs. 

z. K. Case sent hack. 
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LAHORE mOH COURT. 

First Civii. Appeai, No. 25^0 of 1919. 

November 23, 192?. 

Present: — Mr. Justice Abdul Raoof and 
Mr. Justice Moii Sagar. 

PRITAM SINGH— De^fndant— 
AppE^eant 
versus 

SOBHA SINGH~-Peaintiff— 
Respondent. 

Civil Procedure Code (Act V of 1908), O, 
XVI, r. I — Witnesses, summoning of— Court, 
duty of. 

Under O. XVI, r. i of thu Civil Procedure Code 
a party has an absolute right to summon witnesses 
and, so long as he pays the necessary expenses, 
to insist that their attendance shall be enforced. 
It does not matter that a party had himself original- 
ly tmdertaken to bring the witnesses and has 
failed to do so, nor does it matter that the applica- 
tion is made at such a late stage of the proceedings 
that the witnesses cannot be present in Court before 
the final disposal of the suit. The Court may in 
either of those cases refuse to adjourn the hearing 
for the attendance of the witnesses, but it has no 
power to refi|se to issue summonaes. The only 
case in which the Covirt has power to refuse to issue 
summonses is, where the application is not made 
bona fide or where in the exercise of its inherent 
powers to prevent the abuse of its own process 
it is necessary to refuse to issue the summonsj 
[p. 867, col. 2; p. 868, col. I.] 

Filst appeal fiom a decree of the 
Senior Subordinate Judge, Amritsar, dated 
the 3rd September 1919. 

Lala Faqir Choind, for the Appella t. 

Mr. L. Saunders, for tbe Respondent. 

ORDER. — This and the connected Appeal 
No. 2648 of 19^9 arise out of a suit in- 
stituted on the 19th November 1917 to en- 
force a bond dated the loth January 1914 
executed by defendant No. i. Defendant 
No. *2 who is a minor and a brother of 
defendant No. i was joined as defendant 
on the ground that be was a member of 
a joint Hinduiamily, axid a^ such liable 
for the payment of the bond in question. 
The consideration for the bond was alleged 
in the plaint to have been previous debts 
due On certain hundis drawn from time 
to time by defendant No. i in favour of 
the plaintiff, and the suit was for the 
recovery of Rs. 6,750 piincipal and interest, 
after giving credit for Rs. 1,550 alleged 
to have been received by the plaintiff 
prior to the institution of the suit. The 
defendant admitted the execution of the 
bond and of the hundis in lieu of which 
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the bond was admittedly made; but denied 
the receipt of the consideration on the 
hundis, and contended that they were 
merely accommodation hundis not intend- 
ed to create a.iy liability on the part of 
the defendant but drawn for the purpose 
of enabling plaintiff to raise money thereon 
for his own personal benefit. Defendant 
No. 2 denied that he was a member of a 
joint Hindu family or that he was in any 
way liable for the hundis or tbe bond 
in suit. The following issues were framed 
by the Court below.™ 

1. Whether the bond in dispute was 
for consideration and on account of nh.e 
hundis in favour or plaintiff ? 

2. li hundis the basis of ernsidera- 

tion, were those hundis only accommoda- 
tion hundis and without consideration ? 

3. Is defendant No. 2 also liable ? 

The learned Senior Subordinate Judge 
found in favour of the plaintiff on the first 
two issues, and held that the defendant had 
failed to establish his plea that the hundis 
were without consideration. As to Ihe 
third i.ssue the finding was that defend- 
ant No 2 was not a member o* a joint 
Hindu family, and consequently not liable 
for the plaintiff's claim. A fourth issue 
relating to the liability of defendant No. i 
to pay interest was also flamed when the 
evidence oi the parties hnd practically 
been concluded, and found against the 
plaintiff. The result of these findings was, 
that a decree for Rs. 5^250 only, being the 
principal amount due on the bond, was 
paSvsed in favour of th plaintiff, and his 
Suit against defendant No. 2 was dismissed 
in its entirety with costs. 

Two appeals have been preferred against 
this decree to this Court, one by defend- 
ant No. I in which the finding of the 
Senior Subordinate Judge that the hunais 
were for consideration and not merely 
accommedation as alleged by the 

defendant is impugned, end the other by 
the plaintiff in w’hich it is urged that the 
Court below has erred in not allowing 
interest and in saddling plaintiff with the 
costs of defendant No. 2. 

Mr. Fakir Chand who has addressed 
us at considerable length on behalf of the 
defendant -appellant has frankly admitted 
tliRi, on the record as it stands, heisunable 
to challenge the correctness of the fin ^ 
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ing arrived at by the Court below that 
the huniis were for consideration, and 
that they were not accommodation 
but he strenuously argues tnat the learned 
Senior Subordinate Ju^e has committed 
a Serious error of law in dispe nsing with 
the attendance of certain witnesses whose 
evidence was very material for the pur- 
poses of his case, and who, if they had 
been allowed to be produced, would have 
proved to demonstration tnat the hundis 
in question were without consideration, 
and that when they were drawn it was 
never intended that the defendant would 
be liable thereon. 

further contention as to the frame 
of the suit is also raised, and it is con- 
tended that the suit as laid is not main- 
tainable, and that it should have bem 
instituted against the firm of JamiatSingh- 
Pritam Singh in which the plaintiff him- 
self was also a partner. This is, however, 
an entirely new contention which was 
never raised in the Court below, and may 
necessitate the taking of further evidence. 
There was no issue on the point, and the 
attention of the lower Court was never 
drawn to the fact that an issue in respect 
thereof was necessary and should be 
framed. Indeed, the grounds of appeal 
to this Court do not contain any allega- 
tion that the suit against defendant No. i 
alone did not lie, and that the liability, 
if at all, rested wi^h the fir.u of Jamiat 
Singh Pritam Singh. On the other hand, 
from the written statement filed in the Court 
below and the grounds of appeal taken in 
this Court, it is clear that the sole point 
on which the parties went to trial was 
whether the hundis were or were not ac- 
commodation hundis drawn for the sole 
benefit of the plaintiff. In these circum- 
stauf es, we cannot allow the defendant to 
make out a new case at the last stage 
simply because in the written statement 
there is a vague reference to the hundis 
being drawn by the firm of Jam at Singh- 
Pritam Singh. 

As to the question that the Senior Sub- 
ordinate Judge was in error in not giving 
defendant a full opportunity for the pro- 
duction of his witnesses, it appears that 
on the 23rd and 2i|th October 1918 the 
defendant examined a large number of 
-witnesses on his bdialf but was unable to 
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close his case as some of his witaes$!es» 
though served for those dates, had nott 
attended on account of their illness. The 
case was accordingly postponed to 23rd 
November 19 iS. On the 23rd November 
the parties put in a joint application stat- 
ing that the case was likely to be compro- 
mised, and that a further adjomnment 
should bo granted in the case. Tte case 
was adjourned on this application to 
i6th December 1918. On the i6th Decem- 
ber the Senior vSnb- Judge was on leave, 
and the case had to be adjourned again 
for the 15th January 1919. On this date the 
defendant examined seven more witnesses, 
and prayed for a further adjournmeut on 
the ground that two of his witnesses who 
had been served had not attended, while 
two others whom he had summoned 
through Court had not been served. The 
Court disallowed any further adjournment 
for the production of these witnesses, and 
closed the ease. It is the propriety of 
this order which is impugned by Mr. 
Paqir Chand, and it is contended that, 
under the circumstances detailed above, 
the Court was not justified in closing .the 
case and in proceeding to judgment until 
these witnesses liaa been re-summoned 
and examined on belialf of his client. 

In our opinion the contention is well 
founled and must prevail, and the case 
must go back for tip's additional c'^idence 
to be taken though we are very doubtful 
if any useful purpose will be served by 
this auditional evidence coming on the 
rec> rd I nder O. XVI, r. a party 
has, in onr opinion, an absolute right to 
summon witnesses, and, so long as he pays 
the necessary expens^^s, to insist that their 
attendance shall be entorced. It has been 
held in a large number of cases enumerated 
at page 503 of Mulla's Civil Procedure 
Code that, ''It a oes not matter that a party 
has iiiiiiself originally undertaker! to bring 
the witnesses and has failed to uo so, nor 
does it matter that the application is made 
at such a late stage ot the proceedings that 
the witnesses cannot be present in Court 
before tjie final disposal of the suit. The 
Court may in either of these cases refuse 
to adjourn the hearing for the attendance 
of the witnesses, but it has no power 
to refuse to issue summonses.” The only 
case Jii .which the CGurt fiaa power .|:q 
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refuse to issue summonses is where the 
spplication is not made bona fide or where 
in the exercise of its inherent powers to 
prevent the abuse of its own pro:^ess it is 
necessary to refuse to issue summons. 

Sr#«In the case before us diet money and 
other expenses of the witnesses had pro- 
bably been pa’d in time. vSu mnionses had 
really been allowed to be issued, and two 
of the witnesses Lad indeed been serv'ed 
but failed to put in appearance, while the 
other two were not served apparently 
through no fault of tie defendant. In 
these circumstances, the Court had no 
justification whatever to close the defend- 
ant's case and the proper course tor it to 
adopt was to proceed under Q.XVI, r. lo, 
so far as the two witnesses who had been 
served and had not attended were concern- 
ed, and to issue fresh summonses for th‘ 
attendance of the other two who had not 
been set vea. 

The order of the learned Senior Subordi- 
nate Judge refusing to enforce the attend- 
ance of the four witnesses in question is 
clearly wrong, and we accordingly remand 
the case tD him under O. XLI, r. 28, and 
irect that he shall recora the evidence 
of these witnesses, and having taken their 
evidence return it to this Court within 
three months. 

Case remanded. 

z. K. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Civil Revision N 3 . 104 of 1923. 

September 18, 1923. 

Present : — ^Mr. Dalai, J . C. 

BHAGWAN DUT and another-— 
Applicants 
versus 

BRIJ BHUKHAN and another— 
Opposite Party. 

( 7 . p. Land Revenue Act (III of igoi), s. 
Ill (i) (c)j (3 ) — Partition proceedings — Ohjec- 
lion to tide of applicant — Assistant Collector^ 
order of-^ Appeal to Civil Court, 

Where an objection regarding title is filed in 
a partition prooetdisg, tliree courses only 
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Open to an Assistpt Collector, (i) to decline to 
grant the application for partition until the ques- 
tion is determined by a competent Court, (2) to 
require|any party to the case to institute a suit 
in the Civil Court, or (3) to proceed to inquire 
into the merits of the objection. If the Assistant 
Collector follows neither of the first two courses 
he must be taken to have followed the third course 
under section iii (i) (c) of the U. P. Land Revenue 
Act and as such his order is appealable to the 
Civil Court under clause (3) of the section. The 
defective and perfunctory nature of the inquiry 
cannot take the matter out of the jurisdicticn 
of the Civil Appellate Court, [p. 869^ col. 2.] 

Applicalioa against an order of the 
District Judge, Gonda, dcjtea tbe 3ra 
January 1423. 

Mr. M. W asim, for the Applic-iit. 

Mr. Wasi Hasam, for the Opposite 
Party. 

JUDGMENT. — One of the applicants, 
Bhagwan Dut, applied to tlie Assistant 
Collector for partition undeT section I07 
of the Land Revenue Act. Brij Bhukhan 
and Badri ^ were opposite parties a id 
made parties defendants to the appli- 
cation as they were co-sharers in tfie 
Mahal. On 9th February 1922 Brij 
Bhukhan and Badri put in an objection 
that, out of the share claimed by the 
applicants for partition, a certain share 
realK belonged to them ana not to the 
applicant Bhagwan Dut and another 
party to the application Dudh Nath. 
The hearing of the objection was acl« 
journed on loti* February and on 28tli 
February the Assistant Collector record- 
ed the statement ot the objector. On 
that date he dismissed the objection after 
making the following observation: *'The 
objector admitted before me the above 
statement that the mutation was made 
over a year ago, then saia, he did not 
know, again said, became to knjw oi the 
mutation t aee months ago. A perusal of 
the copy of the khewat filed by the 
applica nt uhichisonthe file shows that 
mutation was effected by order of the 
28tli September 1920. This objection 
apparently is simply to delay the parti- 
tion proceedings. If the applicant wants 
to fight out a regular suit in tfie Civil 
Court he is at liberty to do so. Until the 
entries in the khewat are changed by 
order of a competent Court the 
partition proceedings should continue. 
The objector bed. plenty of time 
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to file a suit, but he did »ot do so. 
The objection is rejected/’ The objector 
went in appeal to the Civil Court, treat- 
ing the order of the Assistant Collector 
as an order under section m (3) of 
the I^and Revenue Act. The learned 
District Judge was of opinion, as any other 
Court would have been, that the enquiry 
made by the Assistant Collector^ was 
unsatisfactory and directed the Assistant 
Collector to remit a finaing after proper 
inquiry. I am told such a finding has 
now been remitted and the appeal is 
pending in the Court of the District 
Judge. The oraer of the District Judge 
was passed under O. XLI, r. 25 from 
which no appeal lay to this Court, so 
the applicants were entitled to apply in 
revision under section 115 of the Cocie of 
Civil Procedure. 

It is argued here that the District 
Court had no juris ;ici cion because the 
Assistant Collector had not proceeded 
under section m (c) when he dismissed 
the objection. I have considered the 
arguments of the applicant’s learned 
Couiisd, but have come to the conclusion 
that the Assistant Collector did take 
proceedings u ndei' section ii i (c ) . Th e ca se 
is similar to the one reported as Guthal 
Chaudhrt v. Jogi Chaudhn (i) which was a 
Bench decision. What happened there 
may be summed up in the words of the 
learned Judge wlio del vered the ]U( g- 
ment : ‘‘f^pon the respondent applying 
for partition the present ajipellants filed 
an ubjectioi laying clrim to an 8-pie 
share out of the 5-anna 4-pie share which 
the respondent had sought to convert 
into a separate mahal. The Assistant 
Collector who was entrusted with the 
partition proceedings upon receiving this 
objection passed upon it an order of a 
singular nature. He in that >rder set out 
that in his opinion this objectiou does 
nvot relate to a question of proprietary 
title, but is really meant to defeat par- 
tition ana after making this declaration 
about the nature of the objection he 
directed that the objection and other 
partition papeis be forwarded to the 
Collector/' On these facts the learned 
Judges came to the conclusion that the 

3 A. I i 6i7i Ai Wi Ns (1906) *39; . 


order must be taken to be a leiection of the 
objecticD raised by the appellants, and so 
it was a decree passed upon the objection 
before the Assistant Collector and as 
such open to appeal to the District 
Judge. This appears tome to be a rea~ 
S)nable view to take of the defective 
proceedings of the Assistart Collector in 
the present case. When such an objection 
is filed tl ere are only three courses open 
to the Assistant Collector to decline 
t( grant the application for partition 
until Ihe question in dispute has been 
determined by a competent Court, to 
require any party to the case t > insti- 
tute a suit in the Civil Court or to 
proceed to inquire into the merits of 
the objection. It is clear that the 
Assisi ant Collector went on with the 
partition proceeding, so he could not 
have dismissed the application for 
partition nor did he require any party 
to institute a suit in tire Civil Court. 
He could have only adopted the third 
course open to him and proceed ea to 
inquiieinto the merits of the objection. 
The defective and perfunctory nature of the 
inquiry cannot take the matter out 
of tlie juriS(iiction of the Civil Appel- 
late Court. The appellant's learned 
Counsel referred to the case reported as 
Mohammad Shahamat Khan v. Azinunmsf>a 
{2), but in that case the Assistant Collector 
had given an opinion that the matter in 
dispute as to title had already been determin- 
ed by a Court of competent jurisdiction, 
q'his was the reason for the distinction 
between that reported case and the case 
reported as Thakur Baldeo Bakhsh v. 
Thakuf Balhhadr Singh (3). The working of 
mind of he First Court is not diiect but 
some of the reasons in its order quoted 
above tare those against the objector's title. 
Those reasons are tliat the name of the 
applicant for partition was entered 
in the khewat^ that the objedion of 
the defendant was only aimed at delay- 
ing partition proceedirgs, and that the 
objector had let long and valuable lime 
pass by without suing in the Civil Court. 
Unless the first Court lad some intention 
of holding that the objector tad no titl^ 
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to the property claimed by him no 
cause would arise for his underlining 
these facts. 

As a Conrt of first appeal I would have 
considered it the better course to remand 
the suit under O. XLI, r. 23, but at 
the present stage of the proceecings I do 
not think it desirable to make any altera- 
tion in the order passed by the District 
}udge. 

I dismiss tliis application with costs. 

Application dismissed. 

M. D. J. & N. H. 


LAHORE HIGH COURT. 

MiscEii^ANEous Second Civi«. Appi-.ae 
N o. 2004 OF 1922. 

(.Civib Miscei^ianeous No. 540 of 1922.) 

February 20, 1923. 

Present:' — ^IVur. Justice Martineau. 

HTRA SINGH— Decrek-Hoedkr — 

ArPEEEANT 

versus 

MADHO, MINOR, through HUSSAIN 
KHAN — JuD GHENT- Debt OR— 
Rfspondbnt. 

Execution of decree — Decree satisfied by temporary 
alienation of judgmenhdbtor's land — Executing 
Courts power of, to modify terms of alienation. 

A money-decree was fully satisfied by the 
grant of a lease for 20 years to the decree-holder 
of some land belonging to the judgment-debtor 
and the case was sent to the record-room. Some 
years afterwards, the Executing Court, on the appli- 
cation of the judgment-debtor, cancelled the re- 
maining portion of the lease and directed that 
possession of the land be restored to the judgment- 
debtor on his paying to the decree-holder a cer- 
tain sum of money which was found on calculation 
to be due to the decree-holder j 

Held, that the Executing Court had become 
functus officio as soon as the decree was fully 
satisfied by the grant of the lease, and was not, 
therefore, competent subsequently to reduce the 
term of the lease which had been given in full 
satisfaction of che decree. 

Madho Prasad v. Mahiah Chand, 8 Ind. Cas. 
410, relied on. 

Miscellaneous second appeal from an 
order of tfie District Judge, Amritsar, 
dated the 19th July 1922, affirming that 
of the Munsif, First Class, Amritsar, dated 
the 31st May 1922. 

Lala Guran Ditta, for tiie Appellant, 


[1923 

JTOGMBNT— A money- decree was 
satisfied in K12 by a temporary jlienation 
to the decree-holder of some land 
belonging to Ihe judgment-oebtor. A 
ruhakar dated the 19th June 1912 from 
the Court to the Settlement Officer shows 
that the Court approved of the proposal 
of the Tahsildar for giving the land on 
lease to the decree-holder for Cv years. 
The decree-holder was accordingly put 
in possession and on fhe 2nd October 
1912 the Court ordered that the case 
should be sent to the record -room, the 
decree having been fully satisfied- 

The Executing Court has now, on the 
application of the judgment -debtor, orderea 
that the lease be cancelled, and the 
possession of the land restorea to the 
judgment-debtoi on iJs paying Rs. 433-6-0 
which is tl e balance found, on calculation, 
to be ciue to the decree-holder. That 
order hrs been upheld by the District 
Judge, and the plaintiff has filed a 
second appeal, content ins that when the 
decree had been fully satisfied by the 
leasing of the land for 20 years to the 
decree-holder the Executing Court became 
functus officio and was not competent to 
ordei that the land shoula be given 
back to the judgment-deblor before the 
expiry of the period of the lease. This 
contention is, in m> opinion, correct. 
Counsel for the appellant has cited 
Madho Prasad v. Mahtah Chand (i) in 
which it was held that where a portion 
of the propert’ given on leavse in execution 
of tlie<lecree of a Civil Court haa passed 
out of the possession of the lessee, the 
Executing Court laving become functus 
officio the lease was given, had no 

jurisdiction to authorize the g' ant of a 
fre.-h lease or to extend the term of the 
original lease. Similarly, in the present 
case it must be held that the Court was 
not competent to reduce tbe term of 
the^ lease which was given in full 
satisfaction of the aeciee, in 1912. 

I accordingly accept this appeal, set 
aside the orde s of the Couits below, and 
dismiss the )udgmenl -debtor's application. 
Tl.e lespondent wd’l pay the appellant's 
costs throughout, 

Z. K. 

Appeal accej>ted. 


(X) , I 4i«« 
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PATNA HIGH COURT. 

Stamp Rhffrence. 

Second Civie Appear No. op 1923. 

August 14, 1923. 

Present /—Justice Sir J wala Prasad, Kt. 

KUEDIP SAHAY and others— 
Defendants— Appeee ants 
versus 

HARIHAR PRASAD JHA and others 
~ PLAINTIFFS — Respondents. 

Court-Fees Act {VII of 1870), s. 7 (iv) (f) — 
Suit for accounts — Appeal by defendant — Valu- 
afion of appeal. 

In an appeal against a preliminary decree for 
accounts where the defendant-appellant does not 
deny his liability to render accounts hut wants 
certain restrictions to be placed upon the power 
of the plaintiff to take accounts from him, he 
is free to put his own valuation on the memo- 
randum of appeal and is not bound by the valu- 
ation of the plaintiff in the plaint, particularly 
when it is difficult to assess the relief sought by 
the defendant-appellant in appeal, [p. 872, col. 2.] 

Messrs. Shtva Saran Lai, Shtveshwar 
Dayal, Raghunandan Prasad and Adttya 
Naratn LaU,ior the Al pellants- 

JUDGMENT.— Tlus is a relerence to me 
as a Taxing Jud^e under the Court-Fees 
Act. 

The po’"ut raised is not free from diffi- 
culty and I was inclined to refer it 
to al.rger Bench. I, however, under- 
stand from the decision of the learned 
Ciiief Justice, dated the 9th P'ebtuary 
1918, following tl)o case lOiachera v. 
Kharag Singh (i), and jjIso ascertained from 
the learned Chief Justice that tleie is no 
power to refer. Therefore, I must deal 
with the question myself. 

The question for determinati n is, what 
Crurt-fee is payable upon tie memoian- 
dum of appeal filed th#^ defenviant. 
The reliefs in the plah t were for posses- 
sion and accounts. The Trial Court 
dismissed the suit for cancellation of 
the lease and recovery of khas posses- 
sion, but it decreed the suit for 
accounts for 1322 and 1323. In its 
judgment the Court observed that the 
plaintiffs were not entitled to control or 
criticise the accounts. Against the decree 
the plaintiffs appealed to the Court below. 
The lower Appellate Court modified the 
decree of the Trial Court by giving to the 
plaintiffs a right to examine and criticise 


the accounts. The defendants have appeal- 
ed to this Court against this part ol the 
decree of the Court below. 

The plaintiffs valued the relied as to 
accounts at Rs. 1,159-9-6. This was the 
valuation also put in the memorand o 
appeal filed by the plaintiffs in the Court 
below. Ihe plaintiffs pai l a Court -fee of 
Rs. 85 in both the Courts below- 

The defendants in tie appeal iu this 
Court paid a Court-fee of Rs. 10 only. 
Upon ^he object! n by the Stamp Re- 
porter ii is now conceded by the appel- 
lants that they have to pay an ad valorem 
Court -fee, but they want to amend the 
valuation of the appeal by fixing 
Rs. 200 instead of Rs. 1,159 <^dd, the 
valuation given in the plaint and in the 
memorandum of appeal filed in the Court 
below by the plaintiffs. The question is 
wh ther the appellants can be allowed to 
put tl eir own valuation upon the relief 
sought in the memorandam of appeal. 

TJie appeUants rely upon section 7, 
clause (iv), sub-clause (]} of the Court-Fees 
Act which says *Tn suits lor accounts'' 
the amount of fee payable is 
''accordin:^ to the amount at which the 
relief sought is valued in the plaint or me- 
moranda m of appeal," and "in all such 
suits the plaintiff shall state the amount 
at which he values the relief sought." 

I have carefully considered the report of 
the Stamp Reporter and that of the Tax- 
ing Officer and the authorities referred 
to. 

Barring the decisions upon suits for 
mesne profits and accounts based on part- 
nership, etc., two cases appear to be 
nearer the case in hand : Srinivasa- 
charlu v. Perindevamma (2), Kanhaiya 
Lai V. Seth Ram Sarup (3^ The for- 
mer is a Full Bench decision of the 
Madras High Court. In that case tie 
plaintiff had obtained a preliminary 
decree for ^ account. The defendant ap- 
pealed against that decree and it was 
held that the defendant was bound by 
the valuation in the plaint and was not 


(2) 33 lad. Cas. 602; 39 M. 725; 30 M. L. J. 



( 7 ) 7 Ml Car, 33 A: aoj 
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at liberty to make a fresh valuation for 
the purpose of l^is appeal. No reason has 
been assit^ued in tliat case, and in fact 
the judgment does not discuss tl.e point. 
Wallis, C. J., merel> says— "We are not 
prepared to differ from the decisions in 
Samiya Mavah v. Minammal (4; and 
Banwari Lai v. Sheo Sankar Misser (5).** 
XJie former is a case of a srnt brougl.t 
for declaring a sale-deed invalid on cer- 
tain grounds stated by the plaintiff. 
The value of the suit was Rs. 2,000, 
the amount mentioned in the deed. 
The plaintiff obtained a decree and the 
defendants preferred a second appeal to 
the High Court. There the value of 
the relief was well known and, there- 
fore, the defendant was not allowed to 
modify the value given in the plaint. 
The latter is a case of recovery of pos- 
session with mesne profits. The 
plaintiff obtained a decree for posses- 
sion and for mesne profits claimed 
anterV to the suit. The defendant in 
these circumstances was not allowed to 
modify tl:e valuation given by the plaint- 
iff. These cases have no application to 
the present one. 

In the Allahabad High Court Mr, Justice 
Piggolt, in the case of Kavkaiya Lai v. Seth 
Ram Safup (3) considered the aforesaid 
decision of the Madras High Court and 
in a very elaborate judgment allowed 
the defendant in an appeal against a 
preliminary decree to put bis own valua- 
tion on the memorandum of appeal, hold^ 
ing that he was not bound by the valua- 
tion of the plaintiff in his plaint. 

The two decisions are not necessarily 
contradictory. The Madras High Court 
decision is against a preliminary decree 
for accounts. In the Allahabad case the 
defendant did not deny his liability but 
took exception only to the form of the 
decree and contended that it ought to 
have contained a specification of the 
period for which liability to render ac- 
counts should extend and an a jjudication 
upon the question which the defendant 
had raised as to the period of limita- 
tion applicable to a portion of the plaint- 
iff's claim. 

{4) 23 M. 4901 10 M. I/. J. 340; 8 Ind. Dec. 

(N. S.) 744. 

(5) I l^d. Caa? ^ W, 815. 


In the present case the defendant 
docs not dispute the liability to render 
accounts', but he Wants certain rcstic- 
tions to be placed upon tht right of 
the plaintiff to take accounts from hini. 
It is difficult to assess the relief sought 
by him in the appeal. His relief in 
the appeal is not the same as that of 
the plaintiff in the plaint. The plaint- 
iffs relief was a simple one for accounts 
and he must have Imown the value of 
that relief and, tlierefore, he was bound 
to inentioii it in his plaint for the pur- 
pose of levying Court-fee. The defendant's 
relief, on the other hand, is such as is 
not capable of a correct estimate. He is 
not bound by the valuation pnt by the 
plaintiff in his plaint. He is, therefore, 
at libeity to fix his own valuation. 

The provision in the Co ur -Fees Act ic- 
ferred to above, [section 7, clause iv (/) 
leaves the appellants free to value the 
relief sought in the appeal and he is 
bound to pay Court-fees according to the 
amount at which he values the relief 
sought. Ti e principle that a party will 
not be allow', d to value his relief arbi- 
trarily does not arise in the present case 
in view^ of the ver\^ nature of the relief 
sought in the appeal by the defendant. 

Therefore, I hold that the defendant- 
appellant is entitled to value the relief 
at Rs. 200 which he seeks to do ana 
the f ourt-fee payable will be on that 
valuation. 

M. D. J. & N. H. Order aceordtngly. 


ALLAHABAD HIGH CODHT. 

Skcond Civil, Appeai No. 276 of 19^2 
May 16, 1923. 

Present —Mr . J nstice Da ni els. 

SHEO DAN SINGH— PDAii'jTiFF— 

ApPEDLANI' 

versus 

HABIB ULLAH KHAN— Defenda hi- 
res i’ONDENT. 

Hindu Law — Alienation — Aneesiral -proferty 

Money payable by successful pre-empior, whethe 
untec00$nt 4ebj^~^Z0fal , necessity^ fie -purchase q 
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property sold by separated brother — Transaction by 
manager raUfied by son— Estoppel. 

Money payable by a §ucces*fiii plaintiff in a 
pre-emption suit is not an antecedent debt for 
the purpose of supporting an alienation of the 
family property. 

Chatarbhuj v. Gohind Ram, 74 Ind. Cas. 571J 
21 A. L. J. 348; 45 A. 407, followed. 

The re-purchase of property sold by a separated 
brother is not a purpose which constitutes legal 
necessity under Hindu I^aw. 

A transaction by a manager of a Hindu family 
can be ratified by his son so as to estop the 
latter from afterwards disputing it. 

Narayana Aiyar v. Ram Aiyar, 20 Ind. Cas. 
625: 38 M. 396; (1913) M. W. N. 588; 14 M. L. T. 
891 25 M. If. J. 219, Followed. 

If the person entitled to avoid sale of property 
leads the purchaser to believe that the titie is 
good, the purchaser is certainly prejudiced if 
the party making representation is allowed to 
resile from it and to attack the purchaser's title 
after an interval of «e^>^eral }ears. 

Where, therefore, in a mutation proceeding a 
person stated that he had no objection to the 
vendee's name being entered in the records 
against the property sold by his father: 

Held, that the person was estopped from 
challenging the sale. 

vSecond appeal against a decree of 
the Second Additional District Judge, 
Gorakhpur, dated the 25 tli of No\ ember 
1921. 

Mr. Gulzari Lai, for the Appellant. 

Mr. Iqbal Ahmad, for the Respondent. 

JUDGMENT. — This was a suit by the 
plaintiff-appellant to recover possession 
of property alienated by his father Jeoraj 
Singh under two sale-deeds in the years 
1913 and 191b, respectively, on the ground 
that these were transfers without legal 
necessity. The suit has been decreed as 
regards the property covered by the 
jSrst sale-deed ana this property is not 
now in dispute. It has been dismissed 
as regards the property covered by the 
second sale- deed and as to this the 
plaintiff appeals. The dispute relates to 
one single item but this item is by far 
the largest item out of the sale considera- 
tion. The sale -deed in question was 
for a sum of Rs. 9,565. Out of this 
Rs. 1,562-14-0 was set off against the 
amount of a previous bond executed by 
Jeoraj Singh on 29th July 1913. The 
principal amount in this bond liad 
been Rs. 930 and with interest it had 
amounted up to Rs. 1,562-14-0 at the 
time of sale. The main item in this bond 
Sf- B.S, 930 was a sum of £$. Soo which 


Jeoraj Singh had to pay in satisfaction 
of a pre-emption decree which he had 
obtained tor certain property. It has 
been recently held by a Bench of this 
Court, overruling a previous decision to 
the contrary, that xnoue> payable by the 
successful plaintiff in a pre emption suit 
is not antecedent debt for the purpose of 
.supporting Jin alienation of the family 
property, iChatathhu] v. Gohind Ram{i)\, 
It does not follow from this that the 
payment ot a pre-emption decree might 
not be binding on the family on the 
ground of legal necessity or benefit to 
the estate. The diflBculty m this case is 
that, both the Courts have found that this 
particular transaction was not a prudent 
transaction for Jeoraj Singh to have en- 
tered into; in fact, the Trial Court de- 
scribed it as having brought the ruin of 
the family. The lower Appellate Court says 
that the transaction was one which could 
not be financially successful. The learned 
Judge, however, seems to think that there 
was a sort of i ious duty on Jeoraj S.ngh 
to re-acquire this property because it 
originally belonged to two of his separate 
brothers. The i e-purchase of propeity 
sold by a separated brother is not, how- 
ever, a purpose wiiich constitutes legal 
necessity under Hindu Law. The detJee, 
therefore, cannot be supported on this 
ground. 

The second ground on which the learned 
Judge has dismissed the suit as regards 
this Sale- deed is, that the transaction was 
subsequently ratified by the present 
plaintiff Sheodan Singh. Mutation was 
ap[ lied for on this sale- deed and Sheodan 
Singh was examined as a witness. He 
had objected regarding certain other prop- 
erty as to which mutation was sought. 
With regard to the propeity covered by 
this sale-deed he said explicitly he had no 
objection to mutati( n being made and 
further on in his statement he said that 
he haa no objection whatever regarding 
the and of this sale-deed. 

It is not denied by the appellant that a 
transaction by the manager can be rati- 
fied by the son so as to estop the 
latter from afterwards disputing it. 


(I) 74 C«#] S7II at Ai u ii 24^1 42; 
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Narayana Aiyar v. Ram Aiyar (2) is a 
case in point and Trevelyan Hindn 
lyaw, Second Edition, pages 306 and 486, 
has also been referred to. The appellant's 
contention is that the plaintiff's represen- 
tation did not amount to acquiescence in 
the transaction or create any estoppel 
against liim. The Trial Court took the 
view that all that the plaintiff did was 
to consent to mutation of names and that 
he did not say in terms that he accepted 
the sale. This is a very nanow view 
to take. When the plaintiff stated not 
only that he had no objection to ^ muta- 
tion but that he had no objection as 
regards the property covered by this sale- 
deed, the i)urchaser would naturally 
understand him to mean that he accept- 
ed the transaction as binding upon him. 
In all \ robabihty the ] laintiff at that 
time did so accept it. Having regard to 
the strong feeling which exists in Indian 
families against losing 1 roperty which had 
once belonged to the family, the probabi- 
lity is that the father and son were alike 
desirous to recover the propeity for 
which they had got a pre-emption decree. 
But, however that may be, I have no doubt 
that the learned Judge was duht in hold- 
ing that this was a clear representation 
by the plaintiff that he accepted the sole- 
deed as ^ valid transaction binding on 
him. It is urged tljat the defendant, was 
not prejuaiced by the representation. 
With this I cannot agree. If the defend- 
ant had not been led to believe that the 
plaintiff accepted the sale as good sale 
he might have taken steps to give up the 
property and get back his purchase-money 
and so nave saved the expenses and 
worry of the present litigation, which has 
lasted for over three years. If the person 
entitled to avoid sale of property 
leads the purchaser to believe that his 
title is good, the purchaser is certainly 
prejudiced if the party maki^ the re- 
presentation is allowed to resile from it 
and to attack the purchaser's title afier 
an interval of several years. I, therefore^ 
agree with the Court below that the 
plaintiff is estopped from disputing the 
defendant's title lender this sale-deed. I 

N. 

(2) 20 Ind. Cas. 625; 38 M. 396; (1913) M. W. 

588; 14 89; 25 M. If. J. 219, 


tiga-S 

accordingly dismiss the appeal with ccsts 
including fees in this Court on the higher 
scale. 

K. s. D. & M. A. A. Appeal dtsmtssed. 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 

Second Ci vie Appeae No. 485 of 1922 . 

August II, 1923. 

Pyeseni:— Ml. Hallifix, A. J.C. 

KAR U— Peaintiff— Appeeeant 
versus 

P ANDIA — Defendant — Respondent . 

Transfer of Property Act (I V of 1882), 5. 52 
— Civil Procedure Code (Act V of igo8), Sch. Ill, 
r. II — Leases pendente lite, validity of —Test. 

Under section 52 of the Transfer of Property 
Act and rule 1 1 of the Third Schedule to the Civil 
Procedure Code leases pendente Hie cannot be 
avoided if the granting of them was an ordinary 
and reasonable incident of interim beneficial en- 
joyment, i.e., if it can be shown that they are of 
such a nature that the lessor would have granted 
them even if he had known that he was to con- 
tinue indefinitely as the owner of the property, 
[p. 875, col. I.) 

Sri Gajapaii Radhikapatia Mahadevi Garu v. 
Sri Gajapah Radhamani Mahadevi Garu, 7 M. 96* 

2 Ind. Dec. (n. s.) C52, followed. * 

Appeal from tbe decree of the District 
Judge, Bhandara, in Civil Appeal No. 9 
of 1922, dated the 12th August 1922. 

Messrs. AT. G. Bp and P. A. Pand%t,iQT 
the Appellant. 

Mr. M. Gupta, for the Respondent. 

JUDGMENT. — ^The plaintiff in this suit 
seeks to cvoid two occupancy tenancies 
created in his village of Khutsaori by a 
previous Lambard ar on the 2nd 

of February 1917 and the 2nd of March 
1918. The village had been attached 
under a money-decree and was in the 
hands of the Collector for sale and there 
was also a mortgage suit pending in res- 
pect of it on both these dates. An eight- 
anna sSiare of the village, which incluaed 
the four-anna share belonging to Snrji- 
lal, was Sold by the Collector under the 
money-decree on the 20th of August 1917, 
that is to say, after the creation of the 
first of these two tenancies and before 
the creation of the second and purchased 
ty Bakaram, brother of the plaintiff. On 
a final decree for $die passed on the J4t|| 
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of December 1918 in the mottgage suit a 
twelve-anna share, which also included 
Surjilars four-anna share, was sold on 
the 15th of January 1920 and purchased 
by the plaintiff Karu. The plaintiff's 
contention is that both leases are vo'a 
because they were granted during the 
penflency of the mortgage suit and also 
while the property was under attachment 
and in the hands of the Collector, and 
that the second is further void because on 
the date on which it was granted Surji- 
lal had ceased to be a co-sharer in the 
village and, therefore, had also cetsed to 
be Lambardar, although his name was not 
actuflly removed till the 8th of March 
1920; 

(2} In regard to the plea based on sec- 
tion 52 of the Transfer of Property Act 
and rule ii ol the Third vSchedule of the 
Civil procedure Code the law^ is perfectly 
clear; the leases cannot be avoided if the 
granting of them was, in the words used in 
Sfi Gajapaii Radhikapaita Mahadevi Garu 
V. Sri Gajapati Radhamanl Mahadevi Garu 
(i), an "ordinary and reasonable incident 
of interim beneficial enjoyment," that is 
to say, if it can be shown that they are of 
such a nature that the lessor would have 
granted them even if he had known that 
he was to continue indefinitely as the owner 
of fhe property. That the leases were not 
of that nature has been only formally but 
never seriously rsserted by tie plaintiff. 
The fields leased were waste land and the 
new tenant was the hotwar of the village, 
a person not connected in any way except 
his ofiBce with the malguzar. 

(3) The other plea, that the second 
tenancy is also void because on the date 
on which it was created Surjilal was 
not an owner at all but merely a tres- 
passer, has to be decided on the same 
issue of fact, as was very clearly laid 
down by the ^Icutta High Court in Binad 
Lai Pakrashi v. Kalu Pramanik {2) r.nd also 
Peary Mohan Mondal v. Radhika Mohan 
Hazra {3), Jonah AH v. Rakihuddin (4) and 
Krishna Nath v. Muhammad Wafiz (3). 

(1) 7 M. 96; 2 Ind. Dec. (n. S.) 652. 

(2) 20 C. 708; 10 Ind. Dec. (n. s.) 477. 

(3) 8 C. vy. N. 315. 

(4) 9 C. W. N, 571; I C. D. J. 303- 

( (5) 31 Ind. Cae. 789; 21 C. W. N. 93; 23 C. D. 

J. 503. 


Another matter which would defeat this 
pha is that, even on the date on which 
the second tenancy was created, Surjilal 
was still the agent of the proprietary 
body of which at least one of his brothers 
was still a member. The. appeal is dis- 
missed and the appellant must pay all 
the costs. 

Appeal dismissed. 

G. R. D. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Rent Appeai, No. 6 of 1923, 
September 12, 1923. 

Present: — Mr. Dalai, J, C. 

PARMKSHUR DA ly— D efendant 

— APPEEEANT 
Versus 

Musammat RUKM.IN and A^OTBER— 

Pi, iFFS — R espondents. 

Oudh Rent Act {XXI I'of 1886), s. 127 — Tres- 
passer — Ejectment — Jurisdiction of Revenue Courts. 

Section 127 of the Oudh Rent Act was enacted, 
to provide for the case of a trespasser and to pre- 
vent such a case going out of the jurisdiction of the 
Revenue Courts. Under clause (2) of section 127 
a Court is bound to pass a dercee for ejectment, 
if such an application is made by the plaintiff 
when the Court passes a decree for arrears of rent 
against the trespasser. 

Appeal against the judgment and decree 
of the District Judge, Fyzabad. dated 
nth November 1922, upholding that of 
the Assistant Collector, ist Class, Sultan- 
pur, dated the 19th June 1922. 

Dr. J. N. Misra, for the Appellant. 

Rai N. N. Ghoshal Bahadur, for the 
Respondents. 

JUDGMENT. — ^The plaintiff sued the 
defendant for lecoveiy of rent and eject- 
ment ' nder section 127 of the Oudh Kent 
Act, and the suit for both reliefs was 
decreed, first by the Assistant Collector 
and then in appeal by the learned District 
Judge of Fyzabad. Tbis is a second 
appeal by the defendant. 

, The plaintiffs are themselves under- 

proprietors of tbc plft in suH the 
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defendant is entered in the village record 
as a tenant without settlement of rent. 
The argument in this Court was that the 
case of the defendant is not covered by 
section 127, Oudh Rent Act. It wasfiist 
argued that he holds as a muafidar (a 
grantee). The only evidence in support 
of this claim is a copy of the plaint dated 
22nd December 1913, filed by the plaint- 
iffs to get rent assessed on the plot in 
suit under section 107 (A). In that suit 
it was held by the Assistant Collector tliat 
the provisions of section 107 (A) apply 
only to the proprietor of a tnahal or a 
part of a mahal, and not to the plaintiffs 
who are only under-proprietors of a 
definite area of land. This description of 
the defendant’s holding as *‘Muafi hila 
lagan** was used by the plaintiff to con- 
vey the idea of non-payment of rent and 
was not an admission of a grant which 
did not exist. There can be no adverse 
possession hy non-payment of rent, 
because the plaintiff is under -proprietor, 
who has been paying the revenue, and the 
defendant cultivator had never set vip 
any adverse title prior to 1913, the date 
of the litigation already referred to. The 
position taken up by the defendant’s 
Counsel was that the defendant was either 
a trespasser in which case the plaintiffs 
ought to go to a Civil Court, or a tenant 
whose rent may be assessed undei section 
32 (B). Section 127 was enacted to pio- 
videfor the case of a trespasser and to 
prevent such a case going out of the 
jurisdiction of the Reveni<e Courts. It 
appears that the defendant is willing 
enough now to pay lent and escape 
ejectment. His present condition is, 
however, due to his contumacy in 
holding land without payment of rent 
and deserves no sympathy, though after 
holding foi a number of years he is 
being turried out of the land. I see 
no reason to disagree witk the findings of 
the two lower Courts that the defend- 
ant is a person who is retaining pos- 
session of the land without being 
entitled to such possession. He comes 
within the provisions of section 127 of 
the Ouoh Rent Act. Under clause (2) 
of that section a Court is bound to 
pass a decree for ejectment it such an 
application i$ made by the plaintiff when 


the Court passes a decree for arrears of 
rent. 

As regards ground' No. 5 the Court of 
first instance had jurisdiction. As I have 
pointed out, the cases of a trespasser can 
also be treated under section 127 in the 
Revenue Court. 

The plea of res judicata was not argued 
befoie me. 

I dismiss this appeal with costs. 

D. j. &N. H. Appeal dismissed. 


MADRAS HIGH COURT 

Civil, revision petition No. 584 OP 1923. 

August 10, 1923. 

Present: — Mr. Justice Spencer and 
Mr. Justice Devodoss. 

PREMCHAND TNDOJI — 2 ND CounTer- 
PETITIONER — PETITIONER 
versus 

SOEETI GOP ALAP PA— Petitioner — 
Respondent. 

Provincial Insolvency Aot { V of 1920), s, 3— 
Creditor's petition — Transfer by District Court 
to Sub- Court — Jurisdiction. 

Under section 3 of the Provincial Insolvency 
Act the District Court is the only Court having 
jurisdiction to deal with creditors' petitions, in the 
absence of any Notification of the Docal Govern- 
ment investing Subordinate Courts with juris- 
diction over this class of cases. An order, therefore, 
of the District Court transferring such a 
petition to a Sub-Court for disposal is mltfa vires. 

Petition under section 115 of Act V of 
1908 and Section 107 of the Government 
of India Act, praying the High Court to 
revise the order of the Court of the Sub- 
ordinate Judge of Bellary, in I. A. ISTo. 85 (a) 
of 1920 in I. A. No. 290 of 1918 in I.P. 
No. 9 of 1914, on the file of the District 
Court of Btdlary. 

Mr. T. Af. Krishnasuamy Ayyar, for the 
Petitioi er. 

Mr. L. A. Govindaraghava Ayyar, for the 
Respondent. 

JUDGMENT.-^Under section 3 of the 
Provincial Insolvency Act, the , District 
Court is the only Court having jurisdiction 
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to deel with creditors' petitions, in the 
absence of any Notification of the Local 
Cover nmeat investing Subordinate 
Courts with jurisdiction over this class of 
casts. The District Judge's order trans- 
ferring the petition to the Sub-C^urt for 
disposal was, therefore, ultrii vires. We set 
it aside together with the Sub- Judge's 
order and direct the District Judge to 
take the case on his file and dispose oi 
it according to law. 

As the objection to jurisdiction was 
not pressed till the want of jurisdiction 
was noticed by this Bench and as this 
petition was put in 2| years after the 
date of the or.ier. while excusing the delay 
on account >f th-‘ petitioner having through 
incorrect advice mistaken his remedy, we 
direct that each part/ bear his own costs 
in this petition. 

v. N. V. Appeal allowed. 


LAHORE mOH COURT. 

Second CrvJL Appear No. 2221 of 1922. 
March 9, 1923. 

Present .'—Ms , Justice Abdul Raoof. 
RAHMAT ALI— Peaintiff—AppeWtANT 
versus 

SHADI RAM AND OTHERS— Defendants 
-—respondents. 

Mortgage — Prior and subsequent mortgagees — 
Subsequent mortgagee, whether can question 
prior mortgage. 

It is not open to a subsequent mortgagee who 
takes his mortgage with notice of a prior mortgage 
to question the prior mortgage on the ground 
that certain terms contained in it operate as a 
clog on the equity of redemption, [p. 878, col. 2.] 
Aziz Khan v. Duni Chand, 20 Ind. Cas. 81^; 
305 P. L. R. 1913; 195 R W. R. 1913, followed. 

Second appeal from a decree of the Dis- 
trict Judge, Gurdaspur at Dalhousie, dated 
the 2ist June 1922, reversing that ot the 
Minsif, First Class, Batala, dated the i4t‘i 
J une 192 1. 

Lala Faqir Chand, for t le Appellant. 
Bukhsbi Sohan Lai, R. B., tor the Re- 
spa adect. 

JCBISI-MENT,— This second appeal has 
arisen out of a declaratory suit und^r 


the following circumstances : — One Allah 
Ditta mortgagej house No. 3B to Rahmat 
Ali on the 17th oi April 1916 for a 
periol of five years with possession. The 
house was already under mortgage to 
otiier mortgagees who were in possession 
thereof. The mortgagor undertook to re- 
deem the previous mortgages and to place 
it in possession of Rahmat Ali after do- 
ing so. Until delivery of possession, interest 
wast) run at the rate of Rs. 2-2-0 per 
cent, per mensem with six monthly rests* 
On the 31st o, July 1916 Allah Ditla 
mortgagea the same house to one Gangn 
Mai, the fatjier of Ralia Ram and Shadi 
Ram, for Rs. 500. On the loth of No- 
vember 1919 Ralia Ram an t Shadi Raui 
obtained a decree tor sale against the 
mortgagor Allah Ditta alone without im- 
pleading Rahmat Ali. In execution of 
the;r decree Ralia Ram and Shadi Ram 
attache I the house anl applied for its 
sale. Tht-reupon Rahmat Ali and Ata 
Muhaiiiuiad objected to the attachment 
and the latter pleaded that he was in 
p )Ss?ssion of the h')use under a previous 
mortgage. The Court allowed the ob- 
jection so far as to order the sale of the 
Louse subject to the lien of the objectors, 
but held that the term of five years be- 
fore which the redemption was not to 
take place under the terms of the mort- 
gage of the 17th of April 1916 was not 
to b3 binding on the execution purchaser. 
Rahmat Ali thereupon brought the present 
suit for a decluration that all the con- 
ditions entered in the lEortgage in his 
favour including the term of five years 
should b? declared to be binding on 
the would-be execution-purchaser. In 
this sui' Allah Ditta, the mortgagor, and 
Ralia Rom and Shadi Ram, tiie decree- 
h dders, were impleaded as oefendants. 
Allah Ditta admitted the claim, while 
Ralia Ram, though admitting the notice 
of Rahrait Ali's previous mortgage, re- 
sisted the suit pleading that the term of 
five years being onerous should not be 
hell to be binding on him or the would- 
be C'cemti on-purchaser. The main ground 
urged by him was that the term ot five 
years operated as a clog upon the equity 
of redemptiott and should not be enforced. 
The Trial Court decreed the suit, but 
the lower Appellate Court, after xefexriiigj 
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to a number of previous mortgages in 
favour of Cauhar Ali and Ata Muhammad, 
brothers of the plaintiff Rahmat All, held 
that the bargain obtained by Rahmat Ali 
was an n iconscionable bargain and t'.e 
conditions as to payment of interest 
before actual delivery of possession to 
the plaintiff under his morignie dated the 
17th of April 1916 and as to dehvoiy of 
possessioii after redeeming the prev ons 
mortgage operate 1 as a clog on the equity 
of redemption and oismissed the suit. 
Hence this second appeal. 

"Without going iato the various trans- 
actions of mortgage which have been dis- 
cuss el in detail in the judgment of the 
lower Appellate Court the appeal can be 
decided upon a very simple point. It is 
contended by Mr. Faqir Ciand, the learned 
Vakil for the appellant, tlat Ralia Ram 
a nd Sha di R a m being su 1 se quei ! t m ort- 
gagees with notice of the previous mort- 
gage in favour of the plaintiff are not 
entitled to resist the suit upon tie ground 
that thecoaaitions entered in the pljintiff's 
mortg '^ge operated as a clog and should 
not be enforced. In my opinion theie is 
force in this contention- Allah Ditta^ the 
murtgagor, himself couid not have avoided 
the contract on the mere ground that it 
embodiel an unconscionable ground with- 
out proving that the transaction had 
been brought about by undue influence of 
which there is not an iota of evidence in 
this case. Much less is it open to n sub- 
sequent mortgagee wlio vvith his eyes open 
takes a second mortg: ge in the hope of 
redeeming the previous mortgage on easier 
terms. In the c ise of Aztz Khan v. 
Dum Chand (i) a Division Bench of the 
Punjab Chief Court, while dealing with a 
similar question, made the following 
pertineit obt,erv.ition: — 

“It is exceedingly noubtful whetlicr 
after acquiri^ig a mortgage which on the 
f Lce of it and as it stood at the time of 
their purchase, contaitied terms which 
might make redemption practically value- 
less to them, they can be permitted to set 
up, as their vena or migLt have done, a 
claim that the bargain was brought about 
by the exercise of undue influence.*' 

(i) 20 Ind. Cas. 812: 305 P. b. R. 1913; 195 
F, W. R. 1913. 


The plaintiffs in the reported cose wefe 
tjie purchisers of the equ ty of redemp- 
tion and in a suit for redemption objected 
to certain tcims of the mortgage oxi the 
ground that they were onerous and 
amounted to an Unconscionable bargain. 
Toe learned Judges obstrvtd that tic 
plaintiffs were to be looked upon as 
speculators as they were not tl e original 
mortgagors but had bought the equity of 
redemption ontlie chance of getting re- 
f’einption on easy terms. In this case 
also the positi 0^1 of Ralia Ram and Shr.di 
Ram car not be said to le a bit better 
than that of ji speculator. Witho.^r going 
int) the various matters discussed l> the 
learned Judge of tic Court belo^ I hold 
th -t the subsequent moitgagees have no 
locus standi to question the morlgege in 
favour of tie plaintiff on the grom.a that 
tie conditions objected to operate as a 
clog on t' e equity of redemption, 

1 accept tde app.ail r.nd setting aside 
the decree of the lower Api)ellate Court, 
restore that of tue Court of first ir stance 
with costs in all Courts. 

z. K. Appeal accepted. 


NAGPUR JUDICIAL COMMISSIONlER’S 
COURT. 

Civib Revision Petition No. 74-3 
OF 1922, 

July 13, 1923. 

Present:-~Mi , Kotvd, A. J. C. 

GOFAL GANESH—Defendant— 
Appeicant 
versus 

WaEABHDaS vSANTUKIRAM— 
PbAlNTiFF— NON-APPbICANT. 

JjmvitOftiom, Act (JAT of 1908), s, ^——Ignovcmcc 
of rule of practice-,^ Extension of time. 

^ Ignorance of a rule of practice of which -suffi- 
cient notice has been given is no excuse for exten- 
sion of time under section 5 of the bimitation Act. 

Revision of an order of the District 
Judge, Amraoti, dated the 27th January 
1922, in Miscellaneous Gvil Appeal No. 33 
of 2921* - 
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Mr. M, D. Khandekar, for the Appli- 
cant. 

Mr. P. C. Dutt, ior the Non- Applicant. 
ORDER. — preliminary objection is 
raisea that the application for revision 
is delayed ana shoiihi not be admitted. 
The application is too late by 22 a ays. 
The only excuse is tint the applicant did 
not know of the change in the perio I for 
filing it. The change was ordei'ed i' 
April 1921 and was given ample publicity 
before it was brought into force on the 
1st October 192:. The order sought to 
be revised was passed on the 27th January 
1922 an 1 the present application wasma'le 
on the 19th April 1922. 

There was thus ample time for the ap- 
plicant to become aware of the change. 
Ignorance of a rule of practice of wh-ch 
sufficient notice has been given is ‘ o 
excuse. The application is dism ssed. No 
order as to costs. 

o. R. D. Application dismissed. 

PATNA HIGH COURT. 

Second Civie appear No. 669 or 1922. 
June 29, 192 c. 

Present! — Sir Dawson Miller, Kt., Chief 
Justice, and Justice Sir B, K.Mullick, K\. 
SaGARMaL MARWARI- 
Appeeeant 
versus 

LACHMISARAN MISIR- Respondent. 

Limitation Act {IX 0/1908), Sch. I, Art. 156 
—Civil Procedure Code (Act V 0/1908), O. XX, 
rr, I, 7 — Judgment signed but not pronounced till 
later date — Limitation, operation of. 

Although under Art. 156 of the Limitation 
Act the period of limitation for an appeal begins 
from the date of the decree or order appealed 
from, where a judgment is signed but not pro- 
nounced till a later date, limitation begins to 
run from the date of the pronouncement of the 
judgment, as, in view of the provisions of O XX, 
r. 7, of the Civil Procedure Code, whatever might 
be the date upon the face of the decree, it must 
be considered as dated on the date of the pro- 
nouncement of the judgment. 

The day on which judgment is pronounced 
within the meaning of O. XX, r. 7 of the Civil Pro- 
cedure Code is the day on which it is pronounced 
in open Court in accordance with O. XX, r. i of 
the Code. 

Messrs. Susil Madhah Mullick rind 
Norendra Nath Sen, for the Afipellaat. 

Mr. Satya Saran Bose, for the Respond- 
ent. 

JUDGMENT. 

Hilldr, C. JT. — Tips is a question of 


linti'ation. This case was heard before 
the lea net District Judge of Bhagalpur 
ou ihe Oth January 1922. On the 8th 
Januray after the hearing the learned 
Judge left Bha.ialpur for Dumka to hold 
^^essions there. On tjie 17th Janur^ry he 
appears to have written a judgment anl 
si .ned it but this was not commimic ted 
to anybody and certainly not delivered 
in open Court as provided by O. XX, 
r. I. On t ie 4th Febru.ry he returned 
to Bhagalpur and on the loth February 
a decree was prepared after the sig- 
natures of the Pleaaers on each side 
had been taken, Nobody apparently 
knew anything about the judgment bav- 
i ig been written or signed by thelearn- 
ei Judge until the 10 th February and 
in fact, as the learned District Judge 
liimself says, tliere was no delivery of 
judgment in Bhagalpur I etore that date; 
nor does it appear that there was any 
delivery of judgment anywhere else. 
The appeal in this case was filed on 
the i8th May and the question arises 
whether that was within the 90 days 
presv-Tibed by Art. 156 of the Li 1 i- 
tation Act for an appeal to ^he High 
Court. The rules provide in terms that 
judgment shall be pronounced in open 
Court either immediately after the c^se 
has been heard or on some future aate 
of which due notice shall be given to 
the parties or their Pleaders. It is con- 
tended by the respon ents that the 
judgment having been written by the 
learned Judge and^ signed on the 17th 
January, although it was not pronoun- 
ced on that date, the limitation period 
runs from that day. I am entirely 
unable to accept this view. There was 
in fact no judgment delivered until it 
was pronounced in open Court accord- 
ing to the rules. The decree was pre- 
l^ared ou the loth Febuary and I unaei- 
stana it was dated the 17th January^ 
tlie day upon which the judgment was 
written and signed by the learned 

Judge although' not communicated to 

anybody. Under the Limitation Act the 
period of limitation begins from the 
date of the decree or order appealed 
from and under O. XX, r. 7, 

the decree shall bear date the aay on 

which the judgment was pronounced. 
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Therefore, even if the decree was dated 
the 17th January that date in fact was 
altogether wrong because at that time 
no judgment had been pronounced at all 
and whatever the date may be upon the 
face of the decree it ought to be dated the 
loth February when the judgment was 
pronounced. In these circumstances, it 
seems to me quite clea^- that the period 
of limitation begins from the lolh 
February. The appeal in fact was filed 
more than 9u days after the loth Febru- 
ary but it appeals from the report of 
the learned District Judge that an 
application for copies of tlie judgment 
and decree was made on the 30th 
January although at that time jangment 
had not been pronounced and no decree 
was drawn up, ana on the 21st hebru- 
ary, the copies were supplied. There- 
fore, the lime occupied in obtaining 
copies of the judgment and decree be- 
tween the 30th January and ttie 21st 
February, ought to be deducted, but as 
the limitation period aid not begin to 
run until the lOth February the peiiod 
between the idh and 21st Februar\ 
may be deducted in this case. It would 
follow, fherefore, deducting these days, 
that the appeal was entered in time. 
For the purposes ot limitation, it seems 
to me that it is impossibe to hold, 
having regard to the Statutes, to which 
I have referred, that the date of the 
judgment should be any other than that 
upon which judgment is pronounced in 
Court when the parties know the effect 
©f that judgment and whether it would 
be necessary for them to appeal or ^t. 
There may be cases, I can conceive, 
where the judgment has not been pro- 
perly pronounced in open Court, when, 
for example, a Judge dies after having 
written and signed his judgment or 
there may be other cases in which the 
failure to pronounce judgment in open 
Court may be a mere irregularity which, 
under the provisions of the Co.le, is 
not fatal to the validity of the judg- 
ment. In the present case, however, 
it seems to me impossible to hold that 
the period of limitation could begin be- 
fore in fact the parties weie aware by 
the pronouncement of judgment in open 
Cotrrt, \^hat the judgment in fact was. 


We are told that in many cases it is 
not t]ie practice to pronounce judgment 
in open Court. If that is so, I can only 
say that it is a direct breach of the 
practice laid down in O. XX, r. i, and 
in all cases, in my opinion, that rule ought 
to be complied with. The appellant is 
entitled to his costs of this application 
which has been strenuously opposed by 
the respondents. 

Mnllick, J __T agree. 

N. H. Application granted. 


LAHORE HIGH COURT. 

Civil Rkvi^'ion PETITION No. 331 op 1922. 

December 18, 1922. 

Present: — Mr. Justice LeRossignol. 

ALI AHMAD- DEPEND ANT — PETiriONER 
versus 

ABDUL GHaNI and others— Defend- 
ants— Respondents . 

Civil Procedure Code [Act V 0/1908), O. V 1, 
r. 14 — Plaint signed on instructions from 
plaintiff, validity of. 

Where a plaint is signed by a third person on 
instructions from and on behalf of the real and 
ostensible plaintiff, it must be regarded as having 
been signed by a person duly authorised within 
the meaning of O. VI, r. 14 of the Civil Procedure 
Code. 

Petition under section 44 of Act IX of 
1919, Punjab Courts Act, for revision of 
the order of the Munsif, First Class, Batala, 
District Gui'daspur, dated the 28th March 
1922. 

Mr. Ghulam Rasul, for the Petitioner. 

Chaiictliri Zafrullah Khan, for the Re- 
spoiidenls. 

JUDGMENT. — ^I am asked to lake ac- 
tion on the revision side because the 
Court below has allowed the plaintiff to 
sign the plaint long after presentation. 

The decision does not affect the merits 
except in tie matter of limitation but 
as it is quite clear that the plaint was 
signed by a third person on instructions 
from the real and ostensible plaintiff I 
am not x^repared to hold that the plaint 
was not signed by a duly authorized 
person, though his authority may have 
been objectionable from the point of view 
of the fisc. 

Dismissed with costs. 

2. K. Petition dismissed. 
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MADRAS HIGH COURT. 

Appeai, agaiNvST Order No. 34 of 1922. 

November 7, 1922. 

Present: — ^M.r. Justice Spencer and Mr. 

Justice Venkatasibba Rao. 

ROSA MARIA BaI and another— 
Defendants— appeeeantsJ 
versus 

# JACOB Souza— PLAINTIFF — 

Respondent. 

Will— -‘Circumstances of suspicion — Duty of Court 
— Onuf of proofs 

Circtunstances of suspicion regarding the alleg- 
ed execution of a Will demand the vigilant care 
and circumspection of a Court in investigating 
the case ^and examining the evidence in support 
of the Will. vSuch evidence must remove the 
suspicion and establish affirmatively to the satis- 
faction of the Court that the WiU put forward 
was the Will of the testator, [p. 883, col. i.] 

Where the instrument of a Will is inofficious, 
i.t.f not consonant to the testator's natural affec- 
tions and moral duties, stringent proof of its 
execution is demanded, [p. 883, col. 2.J 

Jagrani Koer v. Durga Par shad , 23 lud. Ca«. 
103} 36 A. 93; 16 O. C. ^86; 12 A. E. J. 1*5; 26 
M. D. J. 153; 15 M. E. T. 125; (1914) M. W. N. 
137; 19 C. E. J. 165; 18 C. W. N. 521; 16 Bom. 

J . R. 141; I O. E. J. 57; 41 I- A. 76 (P. C.), 
Williams on Executors, 1921, Volume I, page 50, 
relied on. 

There is no inflexible rule as regards the nature 
of the evidence required iii any particular circum- 
stances, but the evidence in favour of a Will pro- 
pounded after a long lapse of time must extend 
to clear proof of execution, [p. 884,001. t.J 

Gnanamuthii v. V anakoilpillai Naian, 17 M. 
379; 6 Ind. Dec. (n. s.) 2O3, referred to. 

Appeal against a decree of the District 
Court, South Kanara, in Original So it 
No. 4 of i 92 i. 

Mr. B. SUaram Rao, for the Appellants. 

Mr. K. Rammaiha Shenai, for the Re- 
spondent. 

JUDGMENT. 

SponoifC, J.— I have come to the same 
conclusion as learned brother that 
Eetters of Administratiop should not have 
been granted on tne Will propounded by 
the plaij^tifl. 

The delay of 20 years in ptesenting the 
Will for E^^obate has not been sufficiently 
explained. It is said to have been hahded 
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over by the testator to his brother's son, 
the Sole legatee. He died iji 1902 or 1903 
without taking any action. 

It is not clear in whose custody the Will 
has been since, but his son, who has been 
granted I#etters of Administration by the 
District Judge on the present application, 
say s that he only came to know of the exist- 
ence of the Will three or four years 
ago. 

He adds that some documents were with 
his mother; but she has not been examined 
as a witness to prove proper custody since 
1899, when Exhibit D purports to have 
been prepared. 

I regard it as one si spicious cilrcu mstance 
tliat this Will should have first seen the light 
of day 20 years after Irancis Padivala's 
death on the occasion when the persons 
who would be entitled t? his property, if 
he died intestate, are suing to redeem a 
mortgage executed by him which the 
legatee was instructed in the Will to dis- 
c fiarge. Another s i spictous circu msta nce is 
that of the only two persons who have come 
forward at this juncture to vouch for the 
genuineness of the Will one is a witress, 
who. havii^ access to Burial Registers 
of the Parish, is in a position to make the 
date of the Will accord with the known facts 
as to the deceased's death, and the other 
is that witness's first cousin ; a third !s that 
when betters of Administration of the de- 
ceased's estate were applied fm by a creditor 
2.1 years ago the statement in Exhibit II 
that the deceased had died intestate was 
allowed to go unchallenged by the executed 
and the legatee ; and a fourth that they 
both allowed the testator's disinherited 
widow and children to take possession 
of his moveable property and cattle and 
to discharge his debts without protest. 

The individuality of the testator's sh^i 
kaxa** or mark on E 'inhibit A has not been 
established. The mark of the executant 
on Exhibit B looks as if it might have teen 
written by the waiter of that document. 
That' on Exhibit a is in same ink and 
style as the signature of the witne^ P. W. 
No. 2. 
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As the plaiutift has failed to disperse 
the doubts tuat naturally arise as to the 
authenticity of this Unregistered Will, the 
appeal is allowed, the grant of Letters is 
revoked and the suit is dismissed with 
costs here and in the District Court. 

Venkatasabba Rao,J. — The question to 
be decided is, has the execution cf the 
Will by the testator been proved ? The 
Will is dated the 7th September 1899 and 
the application for Probate was made m 
1920. The testator did not sign his name 
but made a mark. Of the three attesting 
witnesses two subscribed the Will with their 
marks, and the other wrote his name. 
There is an endorsement at the foot of the 
Will indicating who the writer of it was. 
The testator died 22, days after the date 
of the alleged Will, leaving a widow, two 
sons and one daughter. Ihe sons were 
of the ages of and 14 or thereabouts, 
and the daughter was of the age of about 
nine. The Will makes no reference to the tes- 
tator's wile and children and contains no 
provision iu their favor r . Almost the whole 
of the property w£S bequeathed to the 
testator's brotner's son Rosario Padivala, 
and the la tier's brother-in-Ja w wp s appointed 
executor. Of the three attesting witnesses, 
the two who subscribed on the Will their 
marks are said to have died some years 
ago, though no evidence has been given 
as to when they died. The other attesting 
witness and the scribe have been examined 
in support of the Will. The party pro- 
pounding the Will is the son of the legatee, 
Rosario Padivala abovementioned who died 
about 20 years ago, or about three years 
after the death of the testator. It is m 
evidence that the executor died in 1918 
or 1919. 

The grant of Probate is opposed by the 
widow and the surviving son. They con' 
tend that there are several suspicious cir- 
cumstances and that the evidence in support 
of the Will is not sufficient to remove the 
suspicion and to satisfy the Court that the 
Will was in fact executed by the 
testator. 

The proof of execution consists of the 
evidence of the writer of the Will and of the 


surviving attesting witness. The testator 
was living at Permanki and it is admitted 
that both these witnesses were living at 
Mangalore, a place 12 miles from the 
village where the testator was living. Both 
of them are related to the testator, but no 
importance can be attached to this fact 
as they are also related to the person who is 
benefited by the Will, and to the present 
applicant who is the latter's son. The 
evidence does not indicate that they were 
either intimate with the testator or that they 
enjoyed his confidence in any degree and 
there is no explanation as to why they were 
called from a distant place to assist the testa • 
tor in the making of his Will. The writer, 
wUile stating that the testator was ill for 
about a year before his death adds 
that he visited the testator on the 
single occasion when the Will was 
made. The other witness admits that 
he did not even attend tiie testator's 
funeiral and tdat, during the testator's 
life time, he^went to his house only once, 
tliat is, a year after the testator's daug liter 
was born, and that a year after his death 
he went there again. His evidence leaves 
the impression tnat this witness went to 
the testator's house dnriiig^ his life time 
only on two occasions,_onc of them being 
the date of the making of the Will. It is 
also admitted that there were persons 
near the testator’s residence who could 
have been asked to be present, and it is 
noteworthy that the Potaii of the village 
was living within hall a mue and that the 
Potail also happened to be the testator's 
landlord. Iso evidence was fortncoming 
as rq^ards the circumstances m which the 
Uiii was made or any discussion respecting 
the dispositions, or any draft prepared 
under instructions from the testator. This 
is the only direct evidence to prove the 
exeaition of the Will. There is no conflict 
of testimony and tbe case has to be decided 
mainly with reference to probabilities. 
The learned District Judge pronounced 
in favour of the Wui and I should have been 
less ready to differ from him if the ques- 
tion turned on whether the balance ol evi- 
dence was in favour of the W ill or against 
the Will. And I may also add that the 
two witnesses who deposed in regard to the 
execution ofthe W ill ^ so spoke to ill-feeling 
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between the testator and his wife, to wh^'ch 
I shall presently advert, and the le?rn_‘d 
District Judge did not consider them 
worthy of belief resj^ecting the alleged 
misunderstandiiig and it is clear tnat tne 
District Judge aas not based his conclusion 
on his estimate of the worth of the evidence 
of thsee two witnesses. 

Thv circumstances being such as to excite 
the suspicion of the Court, can it be said 
that the evidence iu support of of the instru- 
meit removes the suspicion and establishes 
affirmatively to the satisfactiai of the 
Court that the Will put forward was the Will 
of the testator? It has bv_en repeatedly 
held that, circumstances of suspicion de- 
mand the vigilant care a.^d circumspection 
of the Court in investigatij^g the case and 
exarauang the evidence in suppo rt of the 
Will. 

In th. first place, the guarantee afforded 
by the testator's signature appearii^; on 
the document does not exist. The testator 
is said to nave made a mark which is ktter 
“ Sree " of the Canarese Alplnbet. This 
mark ca n be ea sily imita ted and no a dmittud 
marks have been put in evidence for the 
purpose of omparisou. I am not to be 
UuGersto)d ti say that if any si ch marks 
had been pro duceo they w)uld be of material 
assistaice to tne Court or probably a fleet 
its judgment. 

An explanation has been offered for the 
fact that the testator disinherited his wife 
and children. Evidence was given to prove 
that they were not livirg with him; that 
the wife had filed a criminal complaint 
against the husband for assault some years 
previous to his death, and that consequent 
estrangement accounted fer their separate 
living, hut this evidence is vague and 
discrepant. These allegations have been 
denied by the sm, the widow and two 
friends of the testator. The learned Dis- 
trict Judge remarks There is oral evi- 
dence on both sides as to whether the 
defendants were living with irai cis Padi- 
vala (testator) or not. It is slightly more 
weighty for the defence and jxobabilities 
are in favour of the defence.'' This seems 
a just criticism of the evidence. The Dis- 
trict Judge proceeds to say: **If that 
version is accepted, then the Will must 
be false.” Thft is to say, the learned 
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Judge is fully alive to the fact that the 
provisions of the Will were unnatural and 
were only consistent with the hypothesis 
that there was a serious misunderstt n ling 
between the testator and his wife and child' 
ren. The District Juifee also was inclined 
to the view that on this point the evidence 
and the probabilities were in favour of the 
defence. The only conclusion consistent 
with the learned Judge's reasening w)uJd 
be that the Will was not proved. I would 
like to say another word on this aspect 
oi the cf.vse, Granti;^ that the instituticn 
of a criminal complaint by the wPe against 
the husband has been proved, this ma> 
i ccount for there being n-) provision in 
fajvour the wife. Isic motive has, 
however, been suggested in regrard to the 
act of the testator so far as his children 
were concemeo. Where the instrumeit 
is inofficious, i,e., not consonant to the 
testators natural aft'ections and moral 
duties, stringent proof is dema,ided (See 
Williams on Executors, Edition 1921, Vol. 
I, page 250) Jagrani Koer v, Durga 
Prashad (1). 

The next circumstance of suspicion is 
the very long de]a> in applying for Probate. 
The testator's property was under mortgage 
at the date of the Will, and the l^atee 
was directed to pay the amount due the 
mortgagee and redeem the properties. The 
legatee, however, took ro steps in this direc- 
tion. The defendants filed a suit for re- 
demption about igi8, and it is said that, 
at the instance of mortgagee, the appli- 
cant put forward this Will. So far as the 
mortgage was concerned, if he proved a 
title to the properties in a third party 
the redemption suit was liable to be dis- 
missed. Whether the mortgagee was res- 
ponsible for the application for Probate 
or not, it is clear that until this suit was 
filed the Will was not brought to the notice 
of the heirs of the testator. The applicant 
first filed an application in 19 ^ 9 * withdrew 
it and filed the present apj^lication in 1920. 
There is scarcely any explanation for this 
extraordinary delay. A witness hrs de- 


(1) Ind. Cas. 1031 36 A. 931 16 O. C. 386J 
2 A. h» J. 125; 26 M. JU. J. I53J 15 h, T. 1231 
1914) M. W. N. 137; 19 C. L. J. 165; 18 C. W. N. 
21- 16 Bom. b. R. 141: I O, b. J. 57; 41 1 | A. 76 
C.). 
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posed tliat the execu tor W3 s short of money, 
and dfd not, therefore, obtain Probate. The 
reason given is incredible, bejeause on the 
plaintiif's side there is alsi evidence to the 
effect that the net value of the property 
aba it the time if the testator's death, 
was only Rs. 60 odd, and it is common 
kaoA^Iedge that the amo.int required for 
obtaining a Probate in respect of an estate 
of so little villie wo/ld be almost trifling. 
Eve; if this excjse should be considered 
sjfficient for the nOn- obtaining of the Pro^ 
bate, it seem 5 strange that those who were 
directly affected by it were not even in- 
formed of It or if its contents diring this 
long period of tlnii. The legatee and his 
representatives acted just as if no such 
Will had been left. Some moveables and 
cattle belonging ty the testator were dis- 
posed of by the testator's widow and child- 
ren without objection. A creditor to whom 
the testator o'wed rent applied, about a 
year after the testators death, for I^etters 
of Admbiistration in respect of his estate 
on the basis of intestacy, au .»rcier was 
passed directing grant to the creditor add 
it may be presumed that the application 
was dily published before the order was 
mide. The creditor, however, did not 
actually obtaiiithe grant because the testa- 
tor's widow paid up the amount due. We 
thus See that Such assets as ex-sted were 
t?,ken poisess’o i of by th . heirs and the only 
subsisting unsecured debt was also c'is- 
chargtd by them. Not only wastheCindnet 
of the widow aid the c'lildren Cjnsisteit 
with the absence of a Will but the conduct, 
though negative ifl its character on the 
part of the legatee and the executor, lends 
great support m the .ase of the defendants. 
Muthuswamy Aiyar, J., observe sin Gmm- 
muithu V. Vamkoilpillai N adan (2), that it is 
u sual Lo dema nd an explanatio 1 whe 1 there 
is unreasonable delay in applying for Pro- 
bate. There is no infleatible rule as regards 
the nature of the evidence required in any 
particular circumstances, but the evidence 
111 favour of a Will, propounded after a long 
lapse of time, must extend to clear proof 
of execu tion. Tais very case tests the trut h 
of the proposition. If this Will had been 
set up soon after the testator's death, it 

(2) T7 M. 379t 6 Ind. Dec. (w. 0.) aSs.^ 


would have been more easy to the heirs 
to rebut the evidence regarding the alleged 
ill-feeling between the husband and the wife 
They might then show by evidence easily 
proc irable that the writer and the attesta- 
tor^ CO lid not have and dul not, in fact, come 
to the house of the testator. The widow 
and her sou have deposed that the writer 
and the testator were on bad terms. How 
can an allegation like this be prove 1 or 
dis roved at this distance of time? It 
is said that the two attesting witnescses who 
subscribed their marks on the Will arc dead. 
On the point where they died there is no 
eviderce. The opponents may well allege 
that these persuns were not alive even at 
the date of the Will. But owing to the 
lapse of time there are matters on which 
no satisfactory evidence can be given. 
By his unreasonable delay, the applicant 
plaCcsthe caveator under great disadvant- 
age and it is but just that very stringent 
proof should be demanded in support 
of the instrument put forward. 

The question tlien arises, has the applicant 
remaved the suspicion which naturally 
attaches t > a W ill prod 1 ced in these circu m* 
.^tine^s? I am c' early of the opinion 
he has not. Tiie witnesses whom he has 
examhied in support of the Will are persons 
of no particular credit and the explanation 
offered in regard to the various susp^c ous 
crcimffauces is far from convincing. 

The learned District J ^dge relies on 
these circumstances. Firstly, that a draft 
petition for Probate bearing the date 1899 
was prod iced, which, it was alleged, was 
prepared at the instance of either the 
legatee or the executor but was not filed 
in Court on the ground of expense. A 
P.eader who was exam’iied for the plaintiff 
has deposed that the draft is in his hand- 
writing. Will was not shown to hitu 
in the witness-box and identified by him. 
He, however, deposed that he saw "the 
Will" and in the circumstances he must 
have miaut that he saw "a Will". This 
evidence does not carry the matter very fat. 
Hven asium'ng that this particular Will 
was then in contemplation of the parties, 
no inference in favour of its genuineness 
can b- drawn. It is quite possible that the 
person or persons concerned dropped the 
application for valid reasons a nd if a spurious 
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Will liad been intended to be pnt forward 
it is not unlikely that the attempt was 
abandoned because they thought better 
of it. It is indeed very difficult to accept 
this circumstance as affirmative proof 
of the execution of the Will. Secondly, 
it is said that the ai^plicant produced in 
Court the documents, wliich the District 
Ju dge was satisfied belonged to the testator. 
The title-deeds of all the properties were 
with the mortgagee and the recital in 
I^xhibit III, one of the two deeds of mort- 
gage executed by the testator in favour 
of the mortgagee, nxns thus. As I have 
given you the mulgeni and other original 
documents already along with themortgage- 
aeeci, I have this day further delivered 
the property to you. The documents 
produced in Court have not been shown to 
be sou.tterly unconnected vath the properties 
Mortgaged that they could not be among 
the documents handed to the mortgagee. 
If thcvSe documents were, as a matter of fact, 
in the possession of the mortgagee the 
probabilities are that the applicant obtained 
them from the mortgagee, who, as already 
observed, has been chargedbv the defendants 
with having instigated the filing of the 
application foi: Probate. In any event, 
the legatee and hissoiglhe applicant, being 
the relations of the testator, no inference 
in their favour can be drawn from the mere 
possession of some documents belongiiig 
to the testator. It is not suggested thut 
these dociiments evidence or create aiiV 
valuable rights and the possession of them 
confers, from a pecuniary point of view, 
no advaxitage. 

Thirdly, the District Judge seems t3 
think that as the legatee did not attempt 
to redeem the mortgage earlier, there was 
no need on his part to have applied for 
Probate. This reasoxx is hardly convi- cing. 
If the Will was true, those that had a 
c^aim upon the testator were completdy 
disinherited, and the entire property devolv- 
ed upon the legatee, and he would not have 
allowed a valuable document to remain 
unknown, and it is, on the other hand, 
extremely probable that he woi* Id have taken 
the earliest opportunity to assert his rights 
tinder it. 

In the result, I am of the opinion, that 

the appli^Rpt h5^s foiled to disehaige 


the onus that lies heavily upon him an<^ that 
the a j peal must be allowed. The st'it is 
dismissed with costs here and in the District 
Court. 

V. N. V. Appeal allowed. 


LAHORE HIGH COURT. 

Second Civin APPEAR No. 2822 of 1922, 
June 16, 1923. 

Present:— IVir, Justice Moti Sagar. 
RAM OH.^ND— Defendant— APPEDEAN t 
versus 

KAURA AND ANOTHER— Plaintiffs and 
ALLAH BaKHSH — Defendant- 
Respondents. 

Limitation Act {IX of 1908), Sch. I, Art. 14 
— Punjab Redemption #/ Mortgages Act {I I of 
1913), ss. 9, 12 — Application for redemption, 
dismissal of — Suit for redemption — Limitahon. 

An application by a mortgagor to redeem 
a mortgage under the provisions of the Punjab 
Redemption of Mortgages Act was dismissed by 
the Collector on the ground that the mortgagor 
had lost his right to redeem by the efflux of 
time. The mortgagor then inst tuted a regular 
suit in the Civil Court for redemption of the mort- 
gage : 

Held, that the suit was pract cally one under 
section 12 of the Act to set aside the order of the 
Collector and fell within the purview of Art. 
14 of Schedule I to the L mitation Act. [p, 
887, col. 2.1 

Second appeal from a decree of the Dis- 
trict Judge, Mianwali, dated the 8th Au- 
gust 1922, affirming that of the Munsif, 
pirst Class, Bhakkar, District Mianwali, 
dated the 21st March 1922. 

lala JaganNath, for the Appellant. 

Lala Har Gopal, for the Respondents. 

JUDGMENT.— This appeal arises out of 
a suit for redem^ition of certain lands at- 
tached to Mehugawala well in Mauza. 
Bhakkar in the Mianwali District. The 
property in suit couvsists of two plots of 
land, one mortgaged in 1827 by means of 
a written document but alleged to have 
been subsequently redeemed and re-mort- 
gaged orally in 1878, and the other said 
to have been mortgaged in the year 1903. 
There is no dispute now in respect of the 
mortgage of 12 kanals^ 6 of land made 
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in 1903. and it is admitted before me that 
the suit for redemption, so far as this later 
mortgage is concerned, is within time. 
The dispute orly relates to the first mort- 
gage of 1827, and the contention of the 
defendants is that the suit with regard 
to the redemption of this mortgage is 
barred by limitation. It is contended 
that the mortgage is more than 60 7ears 
old and that the plaintiff has no subsji^ting 
rights of redemption in respect of t^e land 
covered by this mortgage. The entries 
in the Settlement Records of 1878 <m which 
reliance is placed by the plaintiff, it is urged, 
do not mean that the originrl mortgage 
of 1827 came to an end and that a new 
contract creating a fresh mortgage was 
substituted in its place in 1878. It i*^ 
stated that the original mortgage remained 
intact, but that at aboot the time of the 
Settlement only certain modifications were 
introduced in its terms which did not, 
however, in any way affect the existence 
of the previous contract itself. It is fur- 
ther contended that in 1918 the pre- 
dscessor-in- title of the present plaintiff 
made an application to the Collector for 
the redemption of this mortgage under the 
Redemption of Mortgages Act (II r>f 1913), 
but that this application was dismissed 
on the ground that the mortgage was 
more than 60 years old, and that the claim 
as to its redemption was barred by limitation. 
It is urged that as no suit was brought 
by the predecessor-in-title of the plaintiff 
within one year from the date of that 
order to establish his rights in respect 
of the mortgage, the present suit is barred 
under* Art. 14 of the Indian I/imitation 
Act. Both the Courts below have found 
in favour of the plaintiff and have decreed 
the suit in its entirety with costs in both 
Courts against the defendants. The latter 
have now come up in second appeal to this 
Court through Mr. Jagan Nath, and I have 
heard Mr. Hargopal on behalf of the re- 
spondents. 

Mr. Jagan Nath*8 first contention is that 
the fi ding of the learned Judge of the 
Court below on the question of limitation 
is erroneous, and that the Settlement entries 
of 1870 have beer entirely misinterpreted 
by him. In my opinion this contention 
has no for^ and must be overruled. It 
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has not been shown in whrt way the entries 
h»ve been misinterpreted, and a reference 
to those entries clearly shows that the 
mortgage of 1878 was an entirely new trans- 
action and not a mere continuation of the 
previous mortgage of 1827 with certrir 
terms here and there modified. I see no 
reason to differ from the opinion of the 
learned District Judge on this point ard 
hold that the suit in respect of this mort- 
gage is within time. I am also of opinion 
that the finding of the Itaried District 
Judge that the previous mortgage of 1827 
dia not remain subsivsting and that a fresh 
mortgage was created some time between 
1861 and 1870 is clearlv a finding of fact 
which cannot be disturbed in second ap- 
peal. 

The next question to he considered is, win t 
is the effect ‘-f the proceedings taken under 
the Redemption of Mortgages Act in 19x3 
on this suit? It appears that on the iith 
of July 1913 Allah Bakhsh, the predecessjr- 
in- title of the present plaintiff, made 

an application under Act II of 1913 to the 
Collector claiming redemption of the land 
in suit on payment >f Rs. 4$. Notice 
was issued to the mortgagees to show caufe 
why redemption should not be effected, 
and on their objecting that the mortgage 
was made more than 86 years ago and 
that the applicant did not possess any 
stibsisting rights of redemption therein, 
an inquir} was ordered into the age of the 
mortgage in dispute. The Collector even- 
tually came to the concliudon that the 
mortgage was made in Sambat 1884 and 
that, therefore, the claim as to its redemp- 
tini wi s barred by limitation. He accord- 
ingly dismissed the petition and directed 
the applicant to seek his remedy in a Civil 
Court, if so advised. This applicatim 
was presumabty rejected under section 9 
of Act II of 1913. Now, section 12 of that 
Act lays down that **any party aggrieved 
by an order niaae under sections 6, 7, 8, 
9, 10 or IT of this Act may institute 
a suit to establish his rights in respect 
of the mortgage, but, subject to the result 
of such suit, if anv, the order si all be con- 
clusive.*' TiJs section embodies a rule of 
law similar to tl.at wl ich is contained in 
r. 63 of O. XXI of ti,e Civil Procedure Code. 
Under r, 63 of 0 , XXI of the Civil Proce- 
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dtire Code the person who is aggrieved 
by an order passed against him is entitled 
to bring a declaratory suit to establish 
the rights which he claims to the property 
in dispute within one year from the date 
^f such order, and if no such suit is brought 
within the period jjrescribed by law, the 
order of the Court allowing or disallowing 
the objection becomes conclusive. In the 
present case no suit was brought by the 
mortgagor or his represents tive-in-interest 
within one yv^ar from the date of tne ad" 
verse order passed against him, and it is, 
consequently, contended thft this suit, 
which is i^ractically one for setting aside 
that order, is barred under Art. 14 of 
the Indian lyimitation Act. Articlos ii, 
iiA, 12 ard 13 of the Indian lyimitation 
Act provide a period of limitation for suHs 
of a specific nature broi^ght under tne Code 
of Civil Procedure, and Art. 14 is a gener- 
al revsidnary Article intended to provide 
a period of limitation for all suits wiiich 
d-" not fall within the purview of any of 
those Articles. The present suit is clearly 
one for setting aside an order of the Collector 
passed in his official capacity f )r which 
no exj^ress provision is made in the Indian 
ivimitation Act, and I do not see how it 
can be argued that the suit is outside 
the scope of Art. 14. The learned Dis- 
trict Judge is of opinion that as no period 
of limitation for a suit of this nature is 
fixed in section 12 of the Redemption 
of Mortgages Act, Art. 14 does not apply. 
I am unable to agree with this view. Sec- 
tion 12 of the Redemption of Mortgages 
Act merely points out the results which 
would ensue if the procedure laid down 
in that section is not followed. In order 
to ascertain the period of limitation for 
such a suit it is necessary that reference 
should be mde to the provisions of the 
Indian Liiiiitation Act. and the only Arti- 
cle in that Act under which the suit 
could fall is Art. 14 which provides a 
period of one year's limitation from the 
date the order com|)lained against is 
passed. 

h^ext, it is argued that it is not a suit 
for setting aside the order passed by the Col- 
lector but a suit for redemption, pure and 
sinJQ^le, and that, therefore, Art. 14 has no 
application to such a suit. I do not think 


that there is any force in this contention. 
Before redemption .'of the mortgage in suit 
can be effected it is necessary that the 
order passed by the Collector ir 1913 should 
be set aside, and the ph intiff cannot evade 
the provisions 3 f Art. 14 by merely 
saying that he does not expressly ask for 
the setting aside of the order. The Collector, 
after due enquiry, decided against the 
claim of the plaintiffs' i>redecessor-in“ title 
and the plaintiff is, by reason of the latter, 
being a party to the proceedings before 
the Collector, bound by the orde!r, and it 
is necessary for him under secti')n 12 of 
Ac 1 . II of 1913 to get rid of that order 
before he can establish his right to redeem 
the prop;irty . 

Lastly, it is argued that pr ceedings 
under Act II of 1913 are summary in their 
nature and that the Act is not intended 
to curtail the period of limitation for 
a suit for redemption which ? litigant ordi- 
narily possesses under the Indian lyimitati m 
Act; no doubt, this is so, but this argument 
eatirely loses sight of section 12 of the 
Act under which the order is likely to be- 
om? conclusive, if i*ot duly contested 
by m^ans of a suit. In my opinion the 
ord.^r of the learned District Judge 
is wrong, and the suit is clearly barred by 
Art. 14 of the In ban Limitation Act 
so far i s the Larlitr mortgage of 1827 
is CO ic rned. 

The result is, that I accept the appeal 
and, in modification of the order of ti e 
lower Appellate Court, grant plaiittiff a 
decree for possession by redemption (,f 
12 kanuls 6 marlas of land incorporated 
in mutation Inc. 1509, dated the 31st of 
August 1903, payment of Rs. 48 only. 
The rest 0^ the plaintiffs' claim sh<.ll stand 
dismissed. Parties shall bcct their own 
cost. 5 throughout. 

Appeal ao^epted. 

Z. K. 
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OUDH JUDICIAL COMMISSIONER S 
COURT. 

Civil, Revision Petition No. 124 of 1923. 
September 18, 1923. 

Present:— Mx . DALAL, J. C. 

FAQIR CHAND- Plaintiff— 
Apfeica^t 
versus 

BAIJ NATH and another— Defendants 
— Opposite P^'ety. 

Contract Act (IX of 1872), s. 74 — Bond — 
Enhanced interest on default — Stipulation, 
whether penal. 

Where a bond provides for the payment of a 
certain sum with interest at a particular rate, 
and stipulates that on breach of such payment 
interest at a higher rate will be payable, the 
stipulation regarding su^h increased interest is 
by way of penalty within the meaning of sec- 
tion 74 of the Contract Act. 

Revision against a decree of the 
Munsif, Fatehpur, Bara Banki, dated the 
19tli March 1923. 

Mr. M. P. Asthana, for the Applicant.^ 
Mr. Moii Lai ' Saks ena, for the Opposite 
Party. 

JUDGMENT . — I see no reason to inter- 
fere with the ordei passed by the Couit 
of Small Causes. The bond in favour of 
the plaintiffs stipulated that a certain sum 
was to be paid by the defendant within 
two months and in default of payment 
within the time limited interest was to 
run at Rs. 3-2-0 per cent, per mensem from 
the date of the execution of the bond- 
The lower Court held the stipibtion for 
tbe payment uf interest to be penal and 
directed interest to he calculated at the 
late of 6 per cent, per annum from tlie 
date of the bond. It is argued here that 
under the Explanation to section 74 of 
the Contract Act a stipulation for 
increased interest from the date of 
default may be a stipulation by way ui 
penalty, and as the present is not the 
case of increased interest there was no 
stipulation of a penalty. The present case, 
however, requires no explanation at all. 
The opening words of section 74 are 
*'When a contract has been broken, if a 
sum is named in the contract as tie 
amount to be paid in case of such breach, 
that amount will be by way of penalty. 
Here the contract was for the payment 
of a certain sum and on breach of such 
payment a sum, that is Interest at a 
rate w«s nameti to penalize the 
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breach. Clearly the st pulatioti regard- 
ing interest in the bond was by way of 
penalty. 

I shall not interfere with the discretion 
exercised by the lower Court. The appli- 
cation is dlsmlssea with costs, 
w. c. a. Applkalion dismissed. 


MADRAS HIGH COURT. 

Cl VIE Revision Petition Jsio. 323 of 
192a. 

July 18, 1923. 

Present: — Mr. Justice v‘"'pencer and Mr. 

Justice Dev a doss. 

JOHN JOSEPH BRITO -Defendant— 
—Petitioner 
versus 

Mrs. S. S. BRITO — Peainteff— h 
Respondent. 

Civil Procedure Coc<e(Actl’ of igo 8 ), ss. it 
151 — Application under s. 151 — Inherent powers 
0"^ Court — Existence of circumstaj ces to justify 
review — liderference tn revision — High Court, 

discretion 0^. i 

Where a Subordinate ^ udt c entertained an api H* 
cation under section 151^ Civil Procedure Code, 
and set ^side a prior order ( f dismissal of suit 
and where the ordt r on the said pet tion might have 
been passei. on review of tte prior order if the 
Judge had e>erci6ed 1 is power iin* cr llu C ] apttr 
on review, the High Coi rt will not in revision 
under section 115 of the Civil Procedure Code 
interfere with the order \ rder section 1 51, espe- 
cially if it is substantially just. 

Petition, under section 115 of Act V of 
1908, and section 107 of the Government 
of India Act, praying the H‘gh Coirt to 
revise the order of the Subordinate Judge, 
South Canara, in I. A. No. 565 of 1921, in 
O. S. No. 55 of 1920. 

Mr. C.F. Ananta Krvhmer, for tie Peti- 
tioner. 

Mr. B, Siiaram Rao, for the Respond- 
ent. 

JUDGMENT.- This is a petition under 
section 115, Code of Civil Procedure. 
Whether of not the Subordinate Judge 
was acting quite regularly in entertaining 
this petition under section 151, we find 
there is the authority of this Court for 
con^^ideriiig that he might have reviewed 
his decree in the suit under Q. JQyVII, 
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Code of Civil Procedure [see Alamelu Amnia^ 
V. Rama Iyer (j)], and if he ha<^ acted in 
the exercise of his power und r that Cl aj ter 
of the Code, he might have passed a similar 
order to that now sought to be revised. 
As the Judge made a regular enquiry before 
passing his order setting aside his previous 
order dismissing the suit, and as he found 
as the result of that enquiry that the defend- 
ant fraudulently and through undue 
influence caused the plaintifl: to sign ti e 
compromise petition and to present it 
in Ccurt, and seeing that the merits of the 
wh( h* case will be thoroughly enquired 
into at the trial of the suit, there are 
nog tod reasons for our exercising oi r 
revisional powers in favour of the petitioner 
when the order is substantially, just, See 
Narayanasami v. Natesa (2). 

The civil revision petition is dismissed 
with costs. 

V. N. V. Petiiicn dismissed. 

(i) 70 Ind"' Cas. 425; 43 M. h, J. 290; 31 M. 

h. T. 132; (1922) M. W. N. 4955 16 Iv. W. 440; 
(1922) A. I. R. (M.) 446. 

(a) 16 M. 4241 5 Ind. Dec. (n. s.) 1002. 


NAGPUB JUDICIAL COMMISSIONEB S 
COUBT. 

First Civm appear Iso. 14- B of 1921. 

August 24 , 1922. 

PresenV—'M.r. Prideaux A. J. C. 
DINKaR RAO AND others — PeAINTIFFS 
— appeeeants 
versus 

aYUB and another — Defendants — 

— Respondents . 

Transfer of Property Act (IV of 1882), 5.55 
(d) — Conveyance — Vendee's duty — Vendee receiv- 
ing rents and profits — Vendee’s duty to pay 
interest on unpaid purchase-money. 

It i.*? the duty of the vendee to prepare a 
conveyance and submit it to the vendor, [p. 891, 
col. 2,1 

When a ve^^dee is in actual possession or 
receipt of the rents and profits, he must pay 
interest npon his purchase-money (unless lying 
idle with notice of the fact to the vendor) from 
the time fixed for execution of the dtied of sale, 
^p. 891, ceisrj a.) 


Appeal from the decree of the Second 
Additioral Di,strict Jt. dge, Akola, dated 
i8th December 1920, in Civil Suit iso, 11 
of 1920. 

A. V. Khare, for the Appellants. 

Messrs. G.L. Sulhedar M. Y. Shari J, 
fer the Respondents. 

JUDGMENT.-— Uttamrao, the father of t] e 
plaintiff B’o. i Dinkar Rao, entered info 
an agreement with the defendant ho. i 
Ayub Karim to erect axid work a Ginning 
Factory in Survey Iso. 12 of Tajnapeth, 
Akcla. The partners commenced to work in 
October 1913, tach havin.e an cighbaiuos 
share in the business, but Uttamrao's share 
was the joii,t fami]} property of himself 
and the otl er plaijtt ffs. The held 
Survey No. 12 belonged to the family. 
After Uttamrao's death ti e plaintihs 
brought a suit against Ayub Kar'm, Suit 
No. 96 of 1917 on the file of the Third Sub* 
Judge, Akola, for the dissolution of part* 
nership and rendition of accounts. They 
also brought another so it gainst Ayrb 
Karim Suit No. 97 of 1917 in the same 
<cOurt for possession and rent of field Sur- 
vey No. 12 . Both the siiits were com- 
promised between the parties and the 
terms of the compromise were embodied 
in a joint application which they present- 
ed in Court on the 28th April 1917. That 
compromise Exhibit P. i stated: — 

;; ''(i) Survey No. 12 of Tajnapeth, Akola, 
on which the Factoiy in dispute stands 
should remain in the occupation cf the 
defendant till the expiry of the terms 
of the lease deed executed for the purpose 
and in accordance with the terms me ntioir 
ed therein. 

‘'{2) The defendant should pay to all the 
plaintifl:s Rs. 13,000 in full satisfaction of 
the partnership accoi ut of tie Ayub 
Karim Ginning Factoay partnership coi - 
cern, which is the subject-matter of the 
big partition Suit No. 26 of 19^9 in the 
Court of the First Additional District Judge, 
Akcla. By payiig this sum of Rs. 13,000 
the defendant is to become the full own- 
er of the Factory concern and the plaint- 
iffsare to execute a sale- deed to the de*' 
fendant to evidence this conveyance of 
their ii.terest in this Factory. This sum 
of Rs. i3,coo is to include the rent for Sur- 
vey No. 12 up to Divali of 1917. The de- 
fendant Ayub Karim is resjjonsiblc 
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obtain the coisent and signature of the 
other set of plaintiffs, viz., JRnstom Ra^'s 
sons Trivikram and Jagdesh and his \\rife 
Appfobai who is now the guardian and 
next friend of the sons of Rustom Rao. 
The undersigned Dinkar Rao is to obtain 
consent and signatures of the late Uttam- 
rao’s sons viz; Bishwas Rao and Ramrao, 
minor, by next friend Binkar Rao. The 
defendant Aynb Karim is to place the 
sum of Rs. 13,000 in cash with the firm of 
Ramdhan-Bii^jraj trading in Akola at 8 per 
cent, pei mensem. This Ramdhan-Binjraj 
is liable to i)ay up this amount to the 
Brrst Additional District Judge, Akola 
at any time at the trders of the latbr 
Court or bold the same further accord- 
ing directions of the Court. Ihe 

defendant Ayub Karim agrees to 
cause this Ramdhan-Binjraj to execute 
a writing in favour of the plaintiffs to un- 
dertake to h'*ld the money as dsecribed 
above. This sale-deed is liable to be 
executed at the costs of Ayub Karim 
under the agreement described above 
within fifteen days from to-day at Akola. 
All the same the defendant is to deposit 
Rs. 13,000 only to-day with Ramdhan- 
Binjraj who win execute a writing under- 
taking to pay to the plaintiff or to tie 
Court of the Birst Additional District 
Judge this sum of Rs. 13,000 with interest 
at 8 per cent, per mensem from to-day, the 
SI m itself beii g payable after the exe- 
cutior of the proposed sale-deed of the 
Factory by the plaintiff as settled above." 

On the day the compromise was filed 
Ramdhan put in an agreement undertak- 
ing to pay the money with interest. 
The suits were decided in terms of the 
compromise. Then the plaintiffs bring 
t^e present suit to compel the defendant 
to fulfil the compromise arrived at in 
the former suits. Ths plaintiffs pray 
that a sale-deed be prepared under the 
terms of the compromise, signatures of the 
plaintiffs obtained thereon and banded 
over to the defendant ISo. i, and that he 
may be ordered to pay Rs. 15,337-15-0 to 
the plaintiffs with further interest and also 
costs. If this is not possible then the 
accouni'^ of|the Ayub Karim Ginning Fac- 
^ory^be taken and plaintiffs be paid 
Rs. 10,000 on account of half the profits. 
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or he may be ordered to pay this amount 
for all the profits in the Court of the . 
Birst Additional District Judt,e, Akola, 
towards the i)rocee dings of the final de- 
cree in Suit I\o. 26 of 1909. The case pro- 
ceeded ex parte QgELinst defendant Ko. 2 
Ramdhaii, but Ayub Kfriui who is will- 
ing to accejT the sale- dee c' from the plair- 
tifts a ad to ray Rs. 13,000 in accordarce 
with tne terms of tre compromise, de- 
nies his liability to pay any interest t>n 
the sum of Rs. 13,000 or the costs of the 
suit. He fi rthet admitted that plaintiff 
had given him a draft of the sale- deed, 
but as it contained 11 mtecessary and 
vexatious matter he disapproved of it. 
He had giver several drafts to Dinkar 
Rao brt the latter refi sed to execute 
the sale-deed L accordance with his draft. 
Kach throws the blame of not fu filling 
the Compromise on to the other. The 
case was tried on the following isvsues: — 

(1) When did the plaintiffs first give 
a proper draft of the sale-deed to the 
defendant i\o. i and was no sale-deed exe- 
cuted in accordance with it btcause of 
the defendant’s default? 

(2) Whei did tlie defendant Ino. i first 
give a proper draft of tl e sale-de' d to 
the plaij’tiffs and was no sale- deed exe- 
cuted in accordance with that draft be- 
cauvSe of the plaintiffs’ default? 

(3) Did the plaintiff No. i Dbikar R?c 
tell defendant ]\o. i that lie would 
execute the sale- deed after the decision 
of the Suit Iso. 26 of iQoQ of the Birst Ad- 
ditional District Judge’s Court, if so, how 
does tliis fact affect the claim ? 

(4) Whether the plaintiffs are entitled 
to recover Intercnst Oi Rs. 13,000 subse- 
quent to 28th October 1917 till the date 
of the suit ? 

(5) What relief are plaintiffs entitled 
to and which party is responsible for the 
Costs of the su it ? 

The lower Court finds that defendaint 
No. 1 's failure t > get the sale-deed executed 
even if a proper draft wasgiven to him before 
8th October 1917 was justified. The jlaint- 
iff’saraftgiven just before the institution of 
the suit contained unnecessary matter 
and the recitals did not justify the terms 
of the compromise. The defendant ([was 
right in refusing to execute the sale-deed 
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containing these terms. Defendant's 
own draft given to the plaintihs was also 
fonnd to offend. It was further found 
that the defendant Isio. i did n)t give 
an> proper draft of the sale- deed to tte 
plaintiffs and there was no default of the 
plaintiffs in executing the sale* deed ac- 
cording to any proper draft of the 
defendant. But as defendant's letter or 
notice given to the plaintiffs on i8th October 
1917 clearly gives the plaintiffs notice 
that, if they delay the exectition of the 
sale-deed, it would be at their risk and 
they would not be entitled to any i* terest 
on the sum of Rs. 13,000. The Judge 
thinks the plaintiffs moreguiliy and more 
responsible for the delay than the de- 
fendants. The plaintiffs were found to 
have led no evidence whatsoever to prove 
their allegation as regards the liability 
of defendant bio. 2 Ramdhan. As the case 
was heard ex parte against Ramdhan 
plaintiffs were found bound to prove 
their allegations. A decree was passed 
directing the plaintiffs to execute the 
sale-deed of the property in favour of the 
defendant bio. i within two months from 
the date of the decree in accordance with 
a draft to be filed by any of the parties 
and approved of by the Court. The 
sale-deed being executed be registered 
and then defendant Iso. i will deposit 
Rs. 13,000 in the Court of the hirst Ad- 
ditional District Judge, Akola, for the 
benefit of the plaintiff in the suit. In de- 
fault of such payment, plaintiff shall be 
at liberty to recover the said amount 
by execution proceedings. Costs were 
directed to be borne as incurred, and 
it was directed that if the plaintiffs 
fail to execute the sale -deed as directed 
the suit will stand dismissed. Against 
^at decision the present appeal has been 
filed. 

It is here contended that it was 
the defendant's duty to give the draft 
of the sale-deed to the plaintiffs and, 
it is argued, the purchaser is responsible 
in respect of interest on unpaid purchase- 
money and the unsuccessful party in res- 
pect of the costs of the action. Dart 
on the Daw of Vendors and Purchasers, 
Volume I, page 652, is quoted to show that 
when a purchaser is in actual possession 
01 receipt of the rents and profits, as in 
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the present case, Ayub Karim was of 
the Factory, he must pay interest upon 
his purchase-money (unless ty ng idle 
with notice of the fact to the vendor) 
from the time fixed for completion: and 
it is argued that even if the plaintiff* is 
to blame for the delay, still he is entitled 
to interest as the other party was in pos- 
session of the property. It is further con- 
tended that, in any case, it was the 
defendant's business to propose a proper 
draft of the sale-deed and submit 

it to the plaintiffs under sec- 
tion 55 (d) of the Transfer of Property 
Act, it being the duty of the pnr- 
cliaser to prepare such conveyajice. 
When the compromise was submit- 
ted it did not bear the signatures 
of all the parties and the consent of 
the Court had to be obtained to the com- 
promise. There seems to have been de- 
lay on both sides, but it was clearly 
the defendant's duty to prepare a convey- 
ance and submit it to the plaintiffs. There 
is practi cally no evidence on the record, 
except Ayub Karim's own statement and 
certain Pleaders notices and letters which 
have not been pr(ved. But defendant 
has admitted the genuineness and vali- 
dity of all the documents filed by the 
plaintiffs except the postal acknowledge 
ments, notice to Ramdhan dated 26th 
April 1920 aj.d a wire dated 28th April 
1920 sent to Aproop'bai. There is a 
notice dated i8th October 1917 from the de- 
fendant's Pleader. the genuineness 
of which is not disputed and in which 
it is stated that the plaintiffs have been 
called up Oil to execute a sale-deed and if 
not done they would not be entitled to 
any interest. This was ten days 
after the day of the compromise. The 
answer apparently is Exhibit P—7 in which 
the plaintiffs complained of the defendants 
trying to le;.gthen out matters and 
they seem by that notice to be genuine- 
ly anxious to get the matter concluded. 
Another notice, Exhibit P-15, was given 
by the plaintiffs giving full details 
of what ocerrred from the plaintiffs* 
point of view. 

Looking to the fact that it was the 
defendant's business to prepare the draft 
and submitJlit tojthe plaintiffs and to 
Diakar Roa’s statement, it appears to me 
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that the defendant Ayub Karim is to blame 
for the delay, but the compromise itself 
says that tlie snm of Rs. 13,000 was pa>' 
able after the execution of the sale-deed 
by Ramdhan-Binjraj together with interest 
at 8 per cent, per mensem and, that being 
so, the question is if the plaintiffs can c'aim 
interest from the defeiulaj^t, Itlo}- oj; them 
to establish Ramdhan-Binjraj s undertak- 
ing to pay as the case proceeded 
against him. There is no sufficient evi- 
dence on the record to establish the writ- 
ten Undertaking given in by Ramdhan 
for plaintiffs apparently did not properly 
attempt to prove* the case against Ram- 
dhan. We know from the records of the 
compromise case what R a mdhaiTs under- 
taking was, and in the interest:* of just’ c.- 
it seems to me necessary to give appehants 
another chance of doing so. I remand 
the case for this purpose. Parties will 
begiven an opportunity of calling evidence, 
a finding will be come to and the record 
returned by the 16th Pebruar}* 1922 o.i 
which date the case will be heard. I 
will determine how costs go on thi: remand 
on return of the record, 
s. D. Cases remanded. 


LAHORE HIGH COURT. 

Second Civie Appeae No. 479 op 7923. 
June 6, 1923. 

Present: — Mr. Justice Moti >Sagar. 

Musammat BEGUM BIBI and others 
—Defendants— Appee ean ts 

versus 

RAHMAT KHAN— Peaintiff— 
Respondent. 

Majority Act {IX of 1875), s. 2 — Muhammadan 
Law-*^Marriage — MajoHty, age of — Right to 
contract marriage. 

The Muhammadan Law of marriage, dower and 
divorce is not affected by the provisions of the 
Majority Act j s to the age of majority. Mino- 
rity, under the Muuhammadan Eaw, term nates 
on completion of the fifteenth year, and every 
Muhammadan of sound mind who has attained 
puberty may validly enter into a contract 
of mairiage, even if he or she is a minor under 
the |)rovi8ion8 of the Majority Act. [p* 893, coE lO 
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Second appeal from the decree of the 
Additional District Judge, Gujranwala, 
dated the 15th December 1922, reversing 
that of the Mil nsif, First Class, Gujrat, dated 
the 30th November 1921. 

Dr. Shuja ud-Din, for the Appellants. 

Mr. Abdul Ghani, for the Respondent. 

JUDGMENT. — This appeal arises out of 
a suit for restitution of conjugal rights 
brought by one Rahm?t Khan, a Head 
Constable of Police, against Mtisanmal 
Begam Bibi, daughter of one Hayat, who 
is also a defendant in Ihe case. The 
other three defendants were the mother 
and certain otlier relations and mi 
injunction was prayed for against them 
and the father Hayat on the allegation 
that they were restiaining the girl irom 
returning to her husband. The suit was 
resisted on the ground that Musairimat 
Begum Bibi was not the wife of the plaintiff 
and that she had been forced to affix 
her thumb impressi' n on the marriage 
register without any being perform- 

ed between the parties. The Trial Court 
found in favour of the defendant and dis- 
missed the plaintiff's suit. On appeal 
the learned District Judge came to a 
contrary conclusion and held that a 
marriage between defendant No. i and the 
plaintiff had been fully established. The 
suit lor restitution of conjugal rights was 
accordingly decreed, and an injunction was 
granted in favour of the x^aintiff against 
defendants Nos. 2 to 5 restraining them 
from preve^.ting defendant No. i from 
returning to her husband. 

Against this decision a second appeal 
has been preferred to lids Court by 
the defendants and it has been 
contended on their behalf that 
the finjing of the Court below on the 
question of the fadum and validity of 
marriage is erroneous and should be set 
aside. In my opinion this contention 
has no force and must be overruled. 
The learned District Judge after a full 
consideration of the evidence has found, 
an I it has not been disputed before me 
in this Court, that at the time when the 
marriage is alleged to have taken place 
the girl had reached the age of puberty 
and w&ssui juris under the Muhammadan 
Law. The learned District Judge has 
also referred to certain circrtpstancei 



INDIAN CASBS. 


HAGHUNATH V, GANGA RAM. 

in his judgment which in Ws 
opinion, nninistakabb^ point to the 
fact that the girl eloped with Rahiuat 
Khan of her own free will and that she 
was a consenting j^arty to the maniage 
which she subsequently contracted with 
him. Her allegation thal she was forced 
to put her tliiimb impression in the Nikah 
Register has not been believed, ami it has 
further been held that the evlaence as to 
her previous marriage w.th one Allah Dad 
was false. These finjings are clearly 
findings of facts and cannot be que‘=tioned 
in second appeal. 

It has been contended by Mi. Shuja- 
ud"din that the girl at the time of her 
alleged marriage was a minor and tl:at, 
therefore, her marriage with the plaintiff 
Rahmat Khan, even if it did take place, 
was not a valid marriaj^e in the eye of 
the law. This argumeiA entirely loses 
sight of the fact that the Majority Ad, 
IX of" 1875, wiiicli regulates the age of 
majority m In^da does not apply to 
matters relating to marriage, 'Mwer and 
divorce, and that the Muhammad m Law 
of marriage is left entirely untouched by 
tlie provisions of this Acd . Minority under 
the Muhammadan Iv'’w' terminates on 
Completion of the fifteenth year and theie 
can be no manner of doubt that eveiy 
Muhammadan of souno mind who has 
attained puberty may enttr into a con- 
tract of maniage even if he or she is a 
minor andet the provisions of the Indian 
Majority Act. I do not sec any foice 
in this contention and must, therefore, 
overrule it. 

There is, however, no justification for 
a deci ee for injunction being passed 
against appellants Nos. 2 to 5. There was no 
issue on the question as to whether these 
delendants were restraining defendant 
Nq. I from returning to her husband, nor 
was there any evidence produced in 
support of this allegation. I do not think 
that, in the absence of any evidence, the 
Court was justified in passing a d cree for 
injunction against appellants Nos. 2 to 5; 1 
accordingly accept the appeal in so far as 
that the decree for injunction granted to 
the plaintiff against appellants Nos. 2 to 5 
should be set asidei but the decree icft 
restitution of conjugal rights against 
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defendant No. i should stand. I aitics j] all 
bear their own costs throughout. 

z. K . Appeal paftly accepted » 


BOMBAY HIGH COURT. 

ClVin KXIRAORDINARY APriJCATlOK 
J\0. JlO OF 1921. 

Jauuprv 9, J923. 

Present Norinau Macleod, Kt., 

Chief Justice, a d Mr. Justice Crump) 

RaGHUNaTH GOVIND MaYKKaR-- 
DeffndantN'^ I- appellant 
icrsus 

GANGARi^M YKvSU MaYRKaR-* 
Plaintiff — Decree -Holder— ^ 
Opponent. 

Civil Procedure Code {Act V of 1908), O. 
A" A 1 , rr. 2, iG — Transferee of decree-^ 
Application for execution — Judgment-debtor, 
they can plead satisfaction — Procedure, 

Whether attachment proceedings are already 
commenced at the instance of a decree-holder 
or not, an assignee or transferee of the decree 
cannot continue any proceedings previously com- 
menced, nor can he institute any fresh proceedings 
for the execution of the decree unless he makes 
an application under O. XXI, r. 16 of the Civil 
Procedure Code to the Court which passed 
the decree. Such an application is 

made to the Court as a Court which 
passed the decree and not as a Court which is 
executing the decree; and it is open to the judg- 
ment-debtor to plead that the claim has already 
been satisfied, even although the formalities 
prescribed by O. XXI, r. 2, sub-rules (i), {2) of the 
Code have not Teen followed, (p. 894, col. 2.] 

Bayyana Ramayya v. Nidcmiatihi Krishna* 
murthi, 32 Ind. Cas. 052; 40 M. 29C; L. W. 186; 
19 M. L. T. 124; (iyi6) I M. W. N. 133 and Ponnu-- 
swami Nadar v. Letchmanan Cheiiiar, 12 Ind. Cas. 
O57: 35 H. 659; 10 M. L. T. 442; (1911) 2 M. W.’ 
N. 568; 22 M. L. J. 170, followed. 

Applicatioi: prfiyiug for reversal of tfie 
order pas ^'eJ b\ the Secoua Ciass Sub-rdb 
nate Judge at Malwau, in Darkhast No. 94 
of 1921. 

Mr. K. N, Koyaji, for the Applicant. 
Mr. A. G. Desai, for the Opponent. 

JUBGIiBNT. 

MajDleof C. J.-Onc Vithal Bari Kodire- 
kar obtaiixdl a rsLorey^ decree against the 
preaeat petitior er ir Suit N j. 84 of 1918 
in the Court of the Subordinate Judge at 
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Malwan the 22 jEid J^^arch 1918. The 
petiti )ncr f.lJegcs that he paid the wide 
amount of tire decrte t ) thepiairtijt 'r- the 
28th October 1918 in full satisfaction; 
that the decree-hdder reccrded the pay- 
ment on his copy of the decree, bit the 
satisfaction of the decree was not certified 
to the Coirt, as it should have beei, rnd^r 
O. XXI, r. 2 of the Civil Procedure Code. 
It Would appear that thereafter the decree- 
hclder made an applicatioxi for executioi-. 
Before the application was aealt with by 
thi Cxirt, the decree-hole. er transferred the 
decree to the present opponent oa the i8th 
May 1921, The opponent then applied 
ftr execution of the decree. 

The Court, on the hv.aring of tne applica- 
tioj’, raised three issues, (i) can the alleged 
satisfacti>n which was not certified tj the 
Court be recogn^ed in execution? {2) If 
So, is the said satisfaction proved? (3) Is 
the assiguraept rdieci on by Gangaram 
proved ? 

The findings of the Court on these issues 
were (i) iu the negative; (2) unnecessary 
and {3) iuthe affirmative. Accordingly, 
the Court directed a warrant to issue against 
the judgment- debt or under 0 , XXI, rr. 3 s? 
and 43 of the Code. 

The petitioner has applied to this Court 
under section 115 of tiie Code to revise 
that order. It seems to me quite dear 
that the lower Court had failed entirel> 
to recogni^^e what is the proper procedure 
to be followed in the case of an application 
being made to the Court by the transferee 
of a decree. Whether attachment proceed- 
ings are already commenced at thi: instance 
of the decree-holder or not, the assignee 
or transferee of the decree cannot continue 
any proceedings previously commenced, nor 
can fie institute any fxesfi proteeedings 
for the execution of the decree, unless he 
makes an application under O. XXI, i. 16 
to the Court which passed the decree. 
That application will be heard by the C)uit 
not as a Court executing the decree, but as 
a Court which passed the decree, and it 
seems clear to me that, until an order is 
made by the Court which passed the decree, 
execution may proceed at the instance 
of the transferee, it is not c^en to the trans- 
feree to execute the decree, nor is there 
any Court which is executing the decree, 
That this must bt the tight view can be 


shown by the instance of a Court aftei 
having passed a decree transferring it tc 
another Court for execution. In suet 
a case the application under 0 . XXI, r. j6 
must be made to the Court which passed 
the decree, and the Court then is certainly 
not the Court executing the decree. TLe 
provisioiiia then of O. XXI, r.2, sub-rule (^), 
would not be applicable as that ouh enacts 
that a pa5^ment or adjustment wfijch has 
not been certified or recorded as aforesaid, 
should not be recognised by any Court 
executing the decree. That sub-rule lavs 
down an exception to the ordinary law tj]*at 
a party against whom a daiin is mad^, 
may plead as a defence that the claim has 
been satisfied. 

In m y opinion, therefore, when an appli- 
cation is made to the Court which pasvsed 
the decree by a transferee or assignee of 
the decree from the original decree-holder 
under O. XXfi, r. 16, the application is 
made to the Court as a Court which passed 
the decree, and not as a Court which is 
executing the decree; and it is open tc the 
judgment- debtor to plead that the claim 
has already been satisfied even although 
the formalities preFcribed by O. XXI, 
r.2, sub-rules (i) and (2), have not been fol- 
lowed. 

There is authority for this opinion in 
the decisions of the Madras High Court 
in Ponnusawmi Nadar v, Letchmanan Chet- 
ttar (i) and in Bayyana Eamayya v. Ntrda- 
martht Knshmmurtki (2). 

In the first case A held a decree against 
C. It was arranged between C and B that 
B should advance the decretal amount 
to C as a loan and that an assignment of 
the decree should be obtained in the name 
of B for the benefit of C, The decree was 
accordingly assigred to B who applied for 
execution* ^ set up the above arrange- 
ment as a bar to execution. B Contended 
that such arrangement amounted to an 
adjustment of the decree and not being 
certified to the Court it could not be given 
effect to under O. XXI, r. 2 of the Civil 
procedure Code. Tlete was a difference 


(x) 12 had, Cas. 6571 35 M. 659; 10 M. h. T] 
4421 (19x1) 2 M. W. W. 5681 22 M. h. J, 170. 

(2) 3a ind. Cas. 9521 40 2961 3 If. W. i86| 

19 Ui Ifi T| 1241 (*916) I Ml Wi Na 133,* 
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(?f opiaion. Mr. Justice Abdur Rahim 
holdiug tuat tUe arraagemeut amounted 
to au adjustment oi tjae decree, and not 
being certified, could not be pleaded as a 
bar to execution, Mr. justice Sundera 
Ayyar holding that O^XXl, r. 2, did not 
make an uncertified adjustment invalid 
but merely lo^rbaue effect being given to 
such an adjustment wlen it was set up 
as a delence to tne execution ol n decree 
by one entitled to do st>. I'hc section did 
not disentitle t Lie judgment-debtor tt, prove 
facts which show that tne applicant was not 
tne real transferee, even li tne facts he relied 
upon showed tnat tne decree had been 
adjusted. 

i^riie tacts in the second case were very 
similar. Xne learned Judge, lollowmg tne 
opinion ol Mr. Justice iSundara Ayyar 
in tlie previous case. Held tnat O. XXI, 
r. 2, suD-riie (jj ol tne Civil Proc.-dure 
Code did not debu^ tne ju dg men t- debtor 
Irom proving tacts wlucn snowed tnat tne 
traniaieree oi tne decree appiyij^^ lor execu- 
tion was roereiy a uenumiUcir ol anoti-er 
judgment-debtor, even il tne tacts on wbicn 
he relied snowed tnat tnere naa been a jiay- 
ment wmcn nad not bee^ certified, and wfieii 
tne transleree was tound to be Sucn a bena- 
midar, tne Court was bound by O, XXI, 
r, lO to refuse execution in nis favour. 

It semes to^me, tfierefore, that the_ ordin- 
ary law applies wfien an application is made 
under O. XXl, r. ib.^Xne judgment- debtor 
asserting tnat ne nas paid tne decretal 
amount even altnougfi it nas u jt been 
certified, IS entitled to prove it. It cannot 

suggested tnat tne judgment-uebtor 
is not entitled to pay tne decretal amount 
to tne creoitor, nor can sucn a payment 
be treated as a nullity becai se it as not 
certified . Tiierel ore, 11 tfie uecretai a mount 
is, as a mutter of tact, paiu, tuentne uecree 
in tfie eye of law becomes satisfied aad any 
attempt to execute it on a aemana lor pay- 
ment made is uncni'scioiabie condi ct oo 
tne part of tne aecree-noiuer. It is true 
tnat tfie dtcree-noidtr may be allowed, 
ruder O, XXl, r. 2, sub-ruie (3), to take 
advantage ot tne fact tfiat tfie payment 
was not certified, to contend that it cannot 
be recog nised^by tfie Court executing tfie 
decree. But tfie fact remain s, assuming 
tnat the payment has been mada, that the 


decree hasbeen satisfice and there is notuing 
to transter. so that when a trax sicrte comts 
to tie Court whicn passed the uecrte und 
asks the Court to rec^gi ise him as a utcree- 
holder, it is open to the ji ngmcil-utbt, r 
to say, “I have satisfied the debt wtuch 
was merged in the decree." In my epi- 
nicn, therefore, tfie RuiC must be made 
absolute, tue order made by tfie lower 
Court set aside aud tin case rtmaueed 
to tlat Court to be tried on tfie lootixg 
tfiat fiotice under O. XXl, r. lO Lai Ittu 
issued axid is being heard, and that w tie 
hearing ol that xxotice, it wui be open to 
the ji dgment-debtor to prove that he satis- 
fied tfie decree. All costs wfii be costs 
in tile notice under O. XXl, r, ib. Both 
parties tc be allowed to addi ct evidence. 

Crump, J.' — lie question whici arises 
in tfie present matter is, whether, where 
the assignee ol a decree applies to execute 
the decree, tfie Couii wlncn fias to Consider 
suefi application ispreciUdea lyom Consider- 
ing any objection t> Ihe validity 01 tne 
assignment, il suefi objection moivesprool 
cl tacts snowing tnat tnere fiaa been a 
payment or adjustment oi tne decree. 

JNow, under U. XXl, r. lO, wneie the 
translerree ol a decree applies Ur execu- 
tion, It is necessary thai notice ol sich 
application si.afi be given to tfie transieror 
and tie ju dg men t- debt jr and the uecree 
sfiafi rot be execnteu uitu int Court nas 
fieard tfieir objectons (il any} to its execu- 
tion. 'Bhe hist paragrapn ot tfiat rule 
cicariy lays dowu tnat me application lor 
execution must be maue to tfie Court wlncn 
passed tne decree, and it is piam enougfi 
tnat tfie Court wfiicn passed tfie decree 
IS fiot necessarily tne Couit executing me 
decree. Xfie Court wlncn passt u tfie decree 
may fiave transferred it lor execution to 
arotfier Court, and had tne Begisiature 
Intended to indicate tfie Court whicfi 
executed tne decree tex tne purpi ses of 
O. XXi, r. lb, no doubt it wouid nave 
used apt words for tfiat purpose. 

Tfieretore, t>j far as the wtroiog of the 
section goes, there seems no reasirc for 
extending to the coi si aeration ol anapuii- 
catun Under O. XXl, r. ib the bar intro- 
duced by the tlura paragraph ol O. XXl, 
r 2, In that parapgiapn the woros used 
are “the Court executing the decree," 
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and, io m> opiniDu, that restriction should 
be confined strictly to those cases where 
it really ^applies. It seems tj me that 
where a Court has to deal with an applica- 
tion on the notice tinder O. XXI, r. 16, 
the question which arises is a preliminary 
question, that is to say, whether the person 
who com^s forward as assignee is or is not 
entitled to execute the decree, and until 
that question has beei dispes^i of, no ques- 
tion of execjtion can arise, and, therefore, 
there is no Gjurt at that stage which ca*) 
be termed the Court executing the 
decree/' If that is the orrect view, and 
it finds support fr^m the decisions which 
my Lord the Chief Justice has discussed, 
it follows that the Court wnich has to deal 
with objectitns t > the valic'it}, of an assign- 
ment is not precluded from considering 
those objections which are only excluded 
from the consideration of the Court execut- 
ing the decree. It followvS, therefore, that 
if satisfaction anterior to the date of the 
assignment is made out, the Court could 
consider that matter before allowing the 
assignee or so-called assignee to proceed wit!) 
execution, and it seems to m3 abunduiitly 
clear that if the decree has, as a matter af 
fact, been satisfied before the date af the 
assignmint, there is nothing which can 
compel the Court which passed the decree 
to allow the alleged a ssignee to proceed with 
execution. Indeed, it woi Id be wrong to 
allow anything of the kind to be done. 
Therefore, in the present case the point 
which has not been determined must, 
in my opinion, be determined, that is to 
say, whether the decree was, as a matter 
of fact, discharged before the date of the 
assignment on which the opponent apply- 
ing for leave to execute bases his title. I 
agree, therefore, with the order proposed, 
s. R. P. & N, H. Hula made absolute. 


LAHORE HIGH COURT. 

Second Civil AppEai, no. 1999 
ir/20. 

June 5. 1923. 

Present :—Mx . Justice Abciul Raoof and 
Mr. Justice Lumsden. 

NQR AHMAD KHAN and anotuEE— 
PLAiNTiprs— A ppeelants 
versus 

I'he MUNICIPAL COMMiriKE, 

AMRITSAR, THR ;UOH ITS Secketaky 

— DEFi'^NDANT — RESPONDENT. 

Punjab Municipal Act {III of 1911), ss. 56 (4), 
13 1 — Well, private, used by public —Dedication to 
public — Presumption — Well, whether vests in 
Municipal Committee — Well in dangerous condition 
— Procedure. 

In India, ordinarily, the owneis of 
wells do not prohibit the public from using 
them. It is considered to be a meritorious act to 
allow the public to take water even from private 
wells. So the mere fact that the public have 
been allowed to take water from a private well 
for a number of years cannot necessarily lead 
to the conclusion that the well was dedicated to 
the public, [p. S98, col. i.] 

A private well does not vest in the Municipal 
Committee merely because of long user by the 
public and section 56 [h] of the Punjab 

Municipal Act has no application to such 
a well. [p. 89S, col. I.] 

If a private well appears to a Municipal 
Committee to be injurious to health or offensive 
to the neighbourhood, it has ample power undej 
section 131 of the Punjab Municipal Act by 
notice to require the owner to cleanse, repair, 
cover, fill up or drain it off. [p. 898, col. i.] 

Second appeal from a ^ ecree of the 
District Judge, Amritsar, dated the 16th 
June 1920, affirming that of the Munsif, 
p'irst Class, Amritsar, dated the 2-nd 
November 1919. 

Messrs. Aziz Ahmad, Abdul Rashid and 
D. R. Sawhney, for the Appellants. 

Lala Hargopai, for the Respondent. 

JUDGMENT. -This was a suit for a 
perpetual injunction in lespe^t of a well 
No. 734 situated witlfin the Municipal 
limits yf Amritsar. The plaintiffs claimed 
to be its owners and complained that the 
Municipal Committee had wrongfully 
filled it up. The relief claimed was for 
a mandatory injunction directing the 
defendant to restore the well to its 
former condition. The defei^ant cen'ed 
the plaintiffs' title ana asked for the 
dismissal of tJie suit on the grpund that 
the plaintiffs were out of possession 
were not entitled to maintain the suit. 
It was further pleaded that as the well 
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was in a very bad and dangerous {2) that, admittedly, there was no 


condition, the defennant haa filled it up 
for the benefit of the public and the 
neighbouring proprietors. Durga Prasad, 
Mans f, First Class, dismissed the suit by 
his judgment dated the 4th October 
1918 on the preliminarj- grouna that the 
plaintiffs having failed to prove their 
present possession were not [entitled to 
maintain it. 

On appeal b> the plaintiffs the case 
was re anded by Mr, A. Cam, bell. 
Additional fudge, by hJs order dated the 
ist of March 1920 under O. XDl, 
r. 23, Civil procedure Co,,e, for trial on 
the^ merits. The ca'-e again came for 
decision before Durga Prasad, Munsif, 
First Class, who recorded the following 
fin ling on the question of title: — 

“ The defendant in written pleas has 
not stated that the well was sunk by the 
Committee or by the general public but 
it is given in the pleas that the well is 
a public one, which means that the well 
once belonged to tiie plaintiffs and now 
by some reasons it has become a public 
well on which the Committee had a full 
control. The well is situate in front of 
the plaintiffs* house as I have seen twice 
on the spot and the whole site near the 
well belongs to the p^aintifff. From these 
facts I find that the well beoniel to 
the plaintiff's as it was purchased by their 
father along with the house in front of 
which the well is situate.** 

The learned Muiis’f,ho ever, furt er fo nd 
th it by long user by the public the wtll had 
become a pub.ic one and that, therefore, t e 
Municipal Committee, under section 56 (h) 
of the Muahipal Act, 1911, had tie 
power tj fill it up. The suit was 
a ccor di ngly dismiss, d . 

On appeal the decree dismissing the 
suit has been upheld by the lower 
Appellate Court, Hence the plaintiffs 
have come up in second appeal to this Court. 

It has been contend d on tin ir beha i 
that, on the facts founl, Uie conclusion 
that the well is a waqj propertj' and 
thus comes within the de cription of a 
public Well is not justified. The JoW(.r 
' Appellate Court has recorded the following 
findings ot fact ; — 

(i) that the plaintiffs were the original 
owners of the well ; 
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eXi ress dedication ; 

{3) that the well was recorded as waqf 
in the Municipal Register of iSv o without 
any objection being raisea by the 
owner ; 

(4) that tlic well has for a lo g time 
b_ea used by the public without tny 
interruption on the part of the owner 
though no exact perio I has been give i 
by the witnesses, and 

(5) that the plaintiffs had been ape uliug 
money on its repair. 

I’‘po the findings, the lower Appellate 
Court arrived at the fodowing conclu- 
sion . — 

'Tt seems to be probable that, at 
least since 1890, the public have been 
using the well without any hindrance and 
this, I think, is prima facie sufiicient to 
shoA^ an int ntion on t e part of the 
owner to dedicate tlie well to Ihe use of 
the public. If tiffs dedicatiji can be 
inferred, then the public has a right to 
U:e the web ana it appears to me that 
the well is a public one withii the 
memiing of s ction 56, clauses (a) (b) of 
the Muni ipal Act.** 

The conclusion at which the learued 
Ju Ige has arrived is main y based pon 
wo facts, .amely, (i) that the w. 11 v\as 
re ordel as waqf in the Muni.ipal 
Register in i "^90 without any object io on 
the part of t e owner, and (2) that it 
has been used by the pu lie sin e 1890 
without any object! n on th^ part of the 
owner. 

It is not shown that the owner lad 
any notice of ihe e try in the register. 
Tae regist r i . which the entry has been 
mad'c was kept by the defendant. At 
tue mo t, the entry may t e treated as 
an admissio of the d. fen la .t that the 
well was waqf. The evid‘ ce as to the 
entry of the well as waqf property in the 
R gls er of t^ie MuiJ i^a' Committee, in 
oiir judgm-nt, emnotbe u^ed as a piece 
of e.ilence against the plal tiffs in t, is 
ca^e. T ie learned Mu sif found upon 
evidence that up till 1880 the plaintiffs or 
t. eir predecessors-in-tiile were inposses-ion 
of the well as owners. Tfce user by the 
public is said to have commenced fiom 
1890. In our opinion this was not suffi- 
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cient to raise the presumption ] that 
the owners had dedicated the well to 
the public. In this country orainarily 
the owners of wells do not prohibit public 
from using them. It is considered to be 
a meritorio s act to allow the public to 
take water even trom private wells. We 
are, therefore, clearly of opinion that the 
mere fact that the public has been allowed 
to take water from tue well since 1890 
cannot necessarily lead to tj>e conclusion 
that the well was ueui'-ated to the public. 
We have looked at the plan ot the well 
which shows that there are buildings 
belonging to the plaintiffs on the east and 
south of the well and that there is an 
enclosure witl] walls on three sides within 
which the well is situated. It is open 
towards the public road. The learn^ 

Munsif Las also iouna tnat ‘'the well is 
situate in front of tue plaintiffs" house as 
I have seed twue on tue spot ana the 
whole site near tue well beiongs to tue 
plaintids". Uuaer tx^ece chcvimstances, we 
cannot upuula tue iinaing of tue lower 
Appellate Court on tuis point. The Oom- 
mittee hau no power to act in the manner 
it did. In our opinion section 56 (d) of 
the Municipal Act has no application to 
the facts of this case and tue well did not 
vest in ».he Committee. If the well appeared 
to the Committee to ce injurious to 
beelth or ofiensive to neighbourhood 
it had ample power under section 131 of 
the Act by notice to require the owner to 
cleanse, repair, cover, or fill up or drain it 
off. Tjtiis was not done hy the Coni' 
mittee. 

We accordingly accept the appeal and 
setting aside the decrees of the Courts 
below grant the plaintiffs a mandatory 
injunction directing the Municipal Com- 
mittee to restore the well to its original 
condition with costs in all Courts. If the 
Municipal Committee fails to qo this 
within a reasonable time, the plaintids may 
themselves restore the well anu recover the 
costs from it, 




Appeal accepted. 


ALLAHABAD HIGH COLT. 

SbCOND Civih APPBAI. No. 1731 
OF 1921. 

May 14, 1923* 

Present:— Me . Justice Kyves and 
Mr. Justice Djniels. 

BHAGKIvU— PUA lNTlFJ-'— A ppFUUANT 

versus 

Musammal DHaRMA and others - 
Defend ANTS— Respondents . 

Ctvti Procedure Code {Act V oj 1908), 

X X X 1 J,r, 4 (ii) — Guardian ad litem — Appoint^ 
mant^ how long continues — Appeal, whether can be 
filed by any other person. 

Where a guardian ad It km to a minor defendant 
has once been appointed, sucji appointment 
continues for the whole of the its or until it is 
revoked by Court ; and the guardian so appointed 
is the only person who can file an appeal on 
behalf of the minor. An appeal filed by any other 
person is invalid. 

Skambhu v. Kanhaya, 75 lud. Cas. 457, 44 
oiy; zo A. 1 /. J. 599: (19-52) A. I. R. (A.) 332, 
followed. 

Bawan Das v. Bishnathy A. W N, (1S99) 2.3, 
referred to. 

Secona appe?! from tiic accree ot the 
Addiiiouai Suburuinate juege, Basu, 
aateu tue ly^i. ojl 

Messrs. Jung ^Bahadur Lai and P, 
Sinha, lor tue Appellant. 

Mr. P. L, Banerji, for the Respondents.Jj 

JUDcrMERT.-- The tacts out |Ot which 
this appeal arises are astollows: — Bhagelu 
brougut a suit against Musamfnat Duarma 
tor restitution ot conjugal rights ana, as 
Musammat Duarma was a minor, tier 
uncle Sampat was maae guaraian ad 
Hum. Tue Trial Court aecreed the suit. 
An appeal was filed in the lower Appel- 
late Court on behalf of the minor by the 
nunor"s father Manbodh. There hau been 
no oraer removing Sampat from guaruian- 
siiip. The lower Appellate Court com- 
mented on the fact tuat, altuough Sampat 
had been appointed guardian ad liUm in 
the lower Court, tue appeal had been filed 
tnrougu Manbouh. in tue result, the ourt 
allowed tne appeal and uisrn.s»e(i the 
suit. 

On appeal before us it has baen urged 
that theie was no valid appeal before the 
lower Appellate Court ana our attention 
was called to the recent decision of a 
Bench of this Court in Shambhu y. 
Kanhaya (i) which is exactly in 

(I) n lad. Car* 4 |yji 44. A. ttw .*0 A.L. J. 

6991 (ifss) Af L &i (A) IlSi 
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point. It was tb^re held that, where a 
guardian ad litem to a minor defendant 
has once been appointed, such appoint- 
ment continues for the who'e of tlie hs 
or until it is revoked by Court, and the 
guardian so appointed is the only person 
who can file an appeal on behalf of the 
minor. That decision follows several other 
decisions of this C^nit which are men- 
tioned in the course of the j udgment and 
also a Madras case. It seems to us that 
we are bound to follow this course of 
decisions. It may be that the defendant 
has a remedy open to him as suggested in 
the case of Bawan Das v. Bishnath {2) , We 
allow the appeal, following the decisions of 
this Court, and setting asi e the decree of 
the Court below restore that of the First 
Court. We make no order as to costs. 

M. A. A. &N. H. Appeal allowed, 

(2) A. W. N. (1899) 203. 


NAGIPUR JUDICIAL COMMISSIONER'S 
COURT. 

Skcond Ctvin Appeal No. 227 of 1922, 
September 2r, K)2d. 

Present: — ^IVjr. Pride .ux, A. J. C. 

GOVINDRAO- -Defendani No. i— 

iV.PPEEEANT 

versus 

RUKHMANAND and another- -Pi. aintiff 
— Def nuant No. 2 — Respondents. 

Mortgage —Prior and puisne mortgagees — 
Foreclosure by prior mortgagee — Puisne mortgagee 
not impleaded— Rignt to redeem prior mortgage — 
Civil Procedure Code (Art V of 1908), O, 
XXXI V, r I. 

In a vsuit by a pusine mortgagee the prior 
mortgagee was impleaded as a defendant but was 
discharged as he pleaded paramount title. The 
p'usne mortgagee purchased the mortgaged prop- 
erty in execution of the final decree on 15th No- 
vember 1916. The prior mortgagee sued on his 
mortgage without making the puisne mortgagee a 
party and obtained a finS decree on 12th October 
igi6 and possession on 17th October 1916. Ihe 
puisne mortgagee sued to redeem the prior mort- 
gagee who in his turn claimed to redeem the former 
as he had foreclosed the equity of redemption j 

Heldt that the prior mortgagee could not be 
allowed to redeem as he would thus get an advantage 


of his own breach of the law in not impleading' 
the puisne mortgagee as a party to Ins suit, 
[p. 900, col. I 1 

Hassanbhai v. Umaji, 28 B 153; 5 Bom, E. R. 
892, not followed. 

Appeal from the decree of the District 
Judge, Wardha, dated 21st February 1922, 
in Civil Appeal No. 68 of 1921. 

Messrs. M, B. Kinkhede, R.B., and M, 
R. Bobde, for the Appellant. 

Mr D. N. Khare, R. B., for Respond 
cnt No. I. 

JUDUMENT.^ — The following dates are 
important in the case. The field in suit 
was mortgaged to the present appellant 
on 30th July 19T0 axid then to the res-, 
pondent-plaiiib’fi on 26th February 1913. 
Th2 plaintiff filed a suit. No. 76 of ipiq, 
and impleaded the prior mortgagee as 
a party. He was discharged on 7th August 
1914 i>leading his paramount lien. - A 
preliminary decree was passed on 5th 
October 1915 and a final decree on 25th 
February 1916 an i plaintiff purchased the 
field in auctiou on 15th November 
1916. The prior mortgagee sued in Suit 
No. 86 of 1916 not making, as he should 
have done, the puisne mortgagee a party 
to it. He got a final decree on 12th Octc.ber 
1916 and took possess’on on 17th October 
1916, i.e., before the auction of the sub 
sequent mortgagee's suit. The present cas4i 
of the subsequent mortgagee is to redeem 
the prior mortgagee. His claim has been 
allow’cd and the only point pressed in this 
appeal is that the prior mortgagee has the 
superior right to redeem as he has fore- 
closed. The question for consideration is, 
whether the pri^r mortgagee who has 
foreclosed the equity of redemption of the 
mortgagor and taken pc ssession can insist 
upon his being maintained in possession 
by offering to redeem (the subsequent mort- 
gagee ?) whose title to possession came into 
existence subsequent to the foreclosure. 
Thu question is, whether the prior or the 
subsequent mortgagee has the right tc 
redeem. 

It is argued that, under O. XXXIV, r. i, 
Civil Procedure Code, a. prior mortgagee 
is n'.'t a person who can be said to be i*T 
terested in the suit of the subscquerct mort- 
gagee. That is, he is not a necessar> party 
the reason being that what is mortgagee 
to the subsequent mortgagee is merely il:i 
right of redemption ; in fact an encum- 
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brance on the equity of redemptioj. Tne 
presence of the prior mortgagee in Court 
is not necessary to work out the rights 
of the subsequent mortgagee. If, however, 
that person impleads a prior mortgagee 
and he faiis to set up his prior lien there 
are cases which hohl that he cannot do so 
again. In the present case, when joined 
in the plaintiff's suit, the defexadant did set 
up his prior mortgage and was discharged 
from the suit on that grou..d. 

It is contended that there has been no 
adjudication between the two mortgagees 
and the appellant's rights under the prior 
mortgage remained intact, or, in other 
ward's, the puisne mortgagee works out his 
right against the mortgagor subject to the 
prior mortgagee's rights whatever they be. 
So, if the pr‘or mortgagee brings a si it 
and obtains foreclosure therehi. he can 
claim to redeem the subsequent mortgagee 
as the interest of the mortgagor becomes 
transferred to the prior mortgagee. 

On 12th October 1916 the present op 
pellant held the lien in twj capacities: 
one that of a prior mortgagee and the second 
as the holder of the mortgagor's equit> 
of redemptioxi subject to the encumbrance 
of th- subsequent mortgagor. On 15th 
November 1916 the eqiit}- of redemption 
as regards the second mortgage was put 
to auction and purchased by the puisne 
mortgagee but there was notlnng for him 
to sell or get, as all iaterest had passed 
on 12th October 1916 to the prior mort- 
gagee. So nothing was bought <»r sold. 
The right of possession is a right incidental 
to the right to property and in this cast 
would not by nis auCtion-.sale jiass to the 
puisne mortgagee. The per ^ on who has 
a prior title world be the pr’or owner ajid 
as sue b has the rig ht to redeem t’ .e plaintiff’s 
mortgage. The appellant, in his Capact)^ 
of prior mortgagee, had the optbn to statV 
that he was willii^ig to be redtemed by the 
piusne mjrtgagee or to state, qua representa- 
tive of the mortgagor, that he would permit 
the puisne mortgagee to redeem him. 
Having “the election, he makes it and offers 
the latter of the two alternatives to the 
plaintiff. It is admitted that he will have 
to pay the decretal amount ns fined by the 
decree on the second mortgage following 


1 1923 


the case 0/ Hel Ram v, Shadi Ram (1), 

Great stress was laid in argument on 
the decision in Hassanbhai v. Umaji (2) 
and in Parasram Singh v. Pandohi (3). 
in whic.i the Bombay cese is followed. 
Against these cases have been quoted 
Ram Narain Sahoo v. Bandt Pershad (4), 
Raghoha Sakharam v. Madho Rao Bapuji 
(5) and Sonha v. Lahanoo (6). 

The case ii Hassanbhai v. Umaji (2) 
Unquestionably favours the position con- 
tended for by the appell int. But it 
seems to me that in the r resent case appel- 
lant can rot be permitted to gain 0 positio., 
which lie would not have gained except 
by 9 breach of the law. He was bound to 
muke the puisne mortx;agee a party to his 
mortgage si it If he had done so, the j re- 
sent plaintiff could heve redeemed or, 
if he had failed to do so, could ip turn 
bavc beej, redeemed. It is by not making 
the plaintiff a party to tnat suit that the 
present appellant, having obtained prior 
possession, is in a position to say, ‘Ts I 
have executed m mortgage decree ind hi Id 
possession, I mist be all uwed to redeem 
the xuuisne mortgagee. " It seems to me 
that the eqnities forbid the appellant being 
allowed to take advantage of his own 
wrong and that the decisions of the Courts 
below in the case are correct. No dispi te 
is raised as to the correctness of the price 
of redempt'o,. The result is that this 
;>ppeal fails and is dismissed with costs. 

G. R. D. & N. H. Appeal dismissed. 


(1) 45 Ind. Cas. 708; 40 A. 407; 5 P. I . W. 88; 
i6 A. J. 607; 35 M. Ia J. i; 24 M. L. T. 92; 
a8 C. b. J. 188; (1918) M. W. N. 518; 20 Bom. ly. 
R. 798; 22 C. W. N. 1033; 9 b. W. 350; 12 Bur. 
I,. T. 72; 45 I- A- ^30 (B. C.). 

(2) 28 B. 153; 5 Bom. ly. R. 89a. 

/3) 67 Ind. Cas. 533; 20 A. I.. T. 401; (1922) 

A. I. R. (A.) 135; 44 A. 462: I P. ly. R. (A.) 
*45- 

(4) 31 C. 737. 

5 I5C. P. ly. U. ,6 

(6) 15 C.P.Ty. R iPF 
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MADRAS HIGH COURT. 

Original Side Appeal Ino. 41 of 1923. 
April 24, 1923. 

Present .-—Sir Walter Scliwabe, Kt., 
Chief Justice, and IVir. Justice Coicrdge. 
KaVERIBAI aIVjMaIv, agent vS.E. 
INARAYaJNA RaO—Plaintiff — 

APPELLANT 

versus 

B. IVjEHTa & sons—Befendants— 
Respondents. 

Letters Patent {Mad.),c. 15 — Refusal to alter 
terms of sale proclamation — Refusal to extend time 
of Court Sale — Order, whether judgment’' and 
appealable. 

An order by a Single Judne on the Original 
Side of the Madras High Court refusing to alter 
the termi of a sale proclamation by rdsing the 
upset price and dividing the property into lots 
is purely one of discretion and of merely inter- 
locutory nature. It Is not a “judgment’* within 
the meaning of clause 15 of the I.etters Patent 
and is not appealable. 

An order refusing to postpone a Court sale 
or to extend the time allowed to raise money by 
mortgage or private sale of the properties which 
are the subject of Court sale is also interlocutory 
audit not appealable. 

Tuljaram Row v. Alagappa Chettiar, 8 Ind. 
Cat. 3401 55 M. i{ (1910) M. W. N. 697; 8 M. 

T. 453 j 2 1 1C. L< J« 1, relied on. 

Sivagami A chi v. Subrahmania Ayyar, 37 M. 259; 
14 M. L. J. 57 1 doubted. 

Eetters Patent Appeal from the ordtr of 
Mr. Justice Kumar -swam’ Sastri, dated 3 Td 
April 1923, passe in 1 he exercise of the 
Ordinary Original Civil Jurisdiction of the 
High Co irt, in Civil Suit No. 321 ^of ^922. 

Messrs. L. S. Veeraraghava Afyar and 
A. Rantahrishna A yar, for the Appellant. 

Mr. r. Ethtraja Mudallar, for tie Re* 
spoade its. 

JUDGMENT. 

Schwabe, c. J.—This is an inter- 
locutory .appeal from an order of Kumaya- 
swamy Sastri, J., sitting on the Original 
S'de refusing the application by Judged 
summons to alter the price fixed as th^ up- 
set price in the proclamation of sale, to alter 
the mode of selling a certain part of 
tl e prof ert\ into a sale in convenient 1 ^t*; 
instead of a sale as a wl ole, and to post- 
p me the cate i f bhe sale. 

The suit \.as a ir rtgage suit. The 
preliminary decree gave what seems to ht 
a short time of three months fer redeeming. 
That time having elapsed, no application 
having been made for extension of the time 
ao appeal having beei taken fyom the 


preliminary decree, a final decree waS 
passed ordering a sale. The Court then 
directed the sale on a certain day and in the 
ordinary way, under O. XXI, r 66, caused 
a proclamation to be drawn up. There- 
after this summons was taken out and tha 
learned Judge having dismissed it, this 
appeal is brotght to this Court; and the 
question is whether such an appeal lies. 

Under the Code of Civil Procedure then 
in existence, which is in many ways simi- 
lar on this matter to the present Code, 
a Pull Bench of this Court, in Sivagami 
Achi V. Subrahmania Ayyar (i), held that the 
Court in exercising its powers settling the 
term- the sale proclamation acts minis- 
terially and not judic’plly, and that, there- 
fore, no appeal lies. I think it is true to 
say" that, for the purpose of that decision, 
it was not necessary so to hold; but, how 
ever that miy be, that is a finding of a 
Pull Bench. Speaking for myself, I have 
very great doubts as. to whether it is a 
correct finding or not, but it is a finding 
by" which we are bound, provided there 
i.3 nothing in the alteration in the Codo 
to make it no longer applicable. On that, 
an interesting argument has been addressed 
to us and I should myself desire to refer 
that question to a Pull Bench, if I con- 
sidered it neceSvSar}" to follow that case in 
order to decide the point before us, but I 
do not think it is. The question to be 
determined here must turn on the proper 
interpretation of clause 15 of the Betters 
Patent wdiich says : “ We further ordain 

that an appeal shall lie from the jiu^ment 
(not being an order of a certain kind) of 
one Judge of this Court.** There is no 
doubt that those wordsgivea right to appeal 
in re.spect of many kinds of orders, and the 
law, so far as this Court is concerned, is 
to be found in the Full Bench decision in 
Tuljaram Row v. Alagappa Chetfiar (2), 
where a very large number of instances 
were given of orders, which w"ere appealable 
and one or two instances were given of 
orders which were not appealable and tie 
Court came to the conclusion that the 


(I) *7 M. *S9I ,4 M. I.. ^ S7 „ 

(2) 8 ind. Cu. 340! 31 M- il (i9»o) “• ^ 

8 M. I,. T. 4331 SI Hi Jo }■ >. 
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kind of order that was not appealable was 
an order which was described as merely 
interlocutory. In my jud.e:ment, the order 
in this Case was merely interlocutory. It 
does not finally dispose of the rights of the 
parties at all. I should add that, in so far 
as it is not an application to extend the 
time for the purpose of allowing the amount 
of the decree to be raised by mortgage 
or by private sale of such property, the Court 
of first instance by reason )f the terms of 
O. XXI, r. 83 (3) was expreSvSl> forbidden 
to make such order, and on that grout d 
the Court had iiO power to make such order 
and no appeal can lie from its refusal to 
do SO. So far as the question of granting 
further time is concerned, the i^ower cf the 
Court below to do so must be sought u.nder 
O. XXI, r. 6g which says that the Court, 
in its discretion, may adjourn a sale to a 
Specified day, and, in my view, the order 
in the exercise of that discretion is an )rcler 
of a merely interloct^tory nature. I thirk 
the same applies to the question here 
whether there should be an alteration cf 
the terms cf the sale proclamation by rais- 
ing the upset price, and dividing the prop- 
erty into lots. The matter is so purely 
one of discretion of the lower Court net 
affecting the final rights of the parties 
at all, that it ought to be treated as merely 
interlocutory. 

On these groiJnds, the preliminary point 
succeeds and this appeal must be dismissed 
with costs. 

Col6rite6, J. — •! agree. I should likt? 
to add. that, in my opinion , Sivagamt Achi 
Y, Suhrahmdnta Ayyar (1) be recon- 

sidered by a Bull Bench as, in my opinion, 
the alteration of the Code was deliberate 
and was intended to takeaway the ministerial 
functions that were alleged to be vested 
in the Court and distinctly made it a judicial 
function from which an appeal will lie. 

V. N. V. Appeal dismissed. 




NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 

vSecond Civrn Appkai, iso. 191 of 1922. 
August 9, TQ23. 

Present Baker, Ofig. J. C. 

BHaYARaM and another — Defendants 
— appeeeants 
versus 

NaTHU and others— Peaintiffs — 
Respondents. 

Will, construction of — ^Malik and Kabiz, meaning 
of— Legatee next heir — Intention to convey absolute 
estate — Pre sumpH on . 

The expressions "wia/iA” and “AaM.? " used in 
a Will convey an absolute ownership to the legatee. 

Harilal Pranlal v. Bai Rewa, 21 B. 376; ri Ind. 
Dec. (N. s.) 253 and Mattlal Mithalal 

Advocate-General of Bombay, ii Ind. Cas. 547; 
35 B. 279; 13 Bom. E. R. 471, relied on. 

The fact that an only daughter of 
a Hindu testator who, in the a&ence of 
a Will, would have had the estate for life, 
has been bequeathed the estate should be taken 
into consideration in estimating the intention 
of the testator. In such a case the inference is that 
an absolute estate was intended to be conveyed. 

Pateh Chand v. Pup Chand, 37 Ind. Cas. 122; 
38 A. 446; 18 Bom. E. R. 900; 20 M. E. T. 481; 
21 C. W. N. 102; 4 E. W. 597; (1916) 2 M. W. N. 
567; 26 C. E. J. 182; 43 I. A. 183 (P. C.) and 
Surajmani v. RabiNath Ojha, 30 A. 84; 5 A. E. 
J, 67; 12 C. W. N. 231; 18 M. E, J. 7; 10 Bom-E; 
R. 59; 7 C. E. J. 131: ^ M. E. T. 144; 35 I. A. 17 
(P. C.), distinguished. 

Appeal from the decree of the District 
Judge, Savgor, in Civil Appeal No. I02 
of 1921, dated the 21st January 1922. 

Mr. B V. Pradhan, for the Appellants. 

Mr. M. Gupta, for the Respondents. 

JUDGMENT.— The only question in this 
case is, as to the interpretation of the Will 
m ) de by Iis ri Sing h in favour of his daughter, 
B'nia Bai, the question being whether it 
conveys an abvSolnte estate or l ot. It is 
to be observed that in ary cate Bi ia Bj i, 
the only daughter, would have the estate 
fer her life, and this must be taken irto 
consideration in estimating the intention 
of the testator, and to a certain extent 
d’flEerentiates the case from those quoted 
by the learned Pleader, for tl e appellant, 
vtz.. Pranlal v. Bat Rewa (1) and 

Mould Mithidal v. Advocate- General 
of Bombay (2). The tzi^ressions used in 


(1) 21 B. 376; II Ind. Dec. (n. s.) 253. 

(2) II Ind. Cas. 547; 35 B. 279; 13 Bom, Ei 
Ri 471** 
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the Will are and ^‘kahixr These 

have been interpreted by the Privy Con nci) 
to convey absolute ownership. The latest 
case on the point is Fateh Chand v. Rup 
Chand (3), in which Surajmani v, Rabi 
Nath Ojha (4) is followed, and the words 
^*mahk** and *'kahiz” are held to unques- 
tionably ca^ the signification of a full 
ownership in the property ; so also in 
Thakur Parshad v. Jamna Kunwat (5), it 
is held that unless there is somethirg in the 
context qualifying it the word maUk used 
in a Will it be irs its technical me ^nirg, 
and when a testator bequeathed his property 
to his mother and wife who were to be ‘‘fnaUk 
auf kabiz** it was held tiu*t the ladies 
obtained an absolute interest. 

In these circi mstances, I am of opinion, 
that the view of the lower Appellate Court 
is right. The appeal fails and is dismissed 
with costs. 

Appeal dismissed. 

G, R. D & N. H. 

(3) 37 Ind. Cas. 122; 38 A. 446; 18 Pom. h. 
R. 900; 20 M. L. T. 481; 21 C. W. N. 102; 4 ly. W. 
507; (1916) 2 M. W. N. 567; 26 C. ly. J. 182; 43 
I. A. 183 (P. 0.). 

(4) 30 A. 84; 5 A. I.. J. 67; 12 C. W. N. 231; 
18 M, h. ]. 7; 10 Bom. B. R. 59; 7 C. ly. J. 131; 
3 M. I.. 'P. 144; 35 I. A. 17 (P. C.). 

(5) 2 Jnd. Cas. 474; 31 A. 308; 6 A. L. J. 420. 


LAHOKEHIGH CCPRT. 

Second Civic Appkad ho . iiy '< of 
T921. 

June 29, 1923. 

Present: — Mr. J slice Abdul ^'acof. 

KIDAR NATH and others — 
tiffs —Appellants 
versus 

WAZIR CHanO and others — 

I ) [' I • t: N j )A NT - — RKSP'^ND ENTS 

Construction of document — ^Charitable trust — 
Hindu Law — Trustee, failure to appoint, effect of. 

Under the Hindu Law a trust cannot fail for 
want of he appointment of trustees and the Court 
will appoint a manager on the failure to appoit.t 
of those entitled to appoint him. [p. 905, col. 2.] 

Vidya VarutM Thirtha Swamigal y, Balusami 

Ayyar^ 65 Ind. Cas. 161; 44 M. 831 j (1921) M. W. 


m 


N. 449; 41 Mf ly. J» 34^; 3 tf.' P* b. R. (P. C.) 62,' 
15 E. W. 78; 30 M. E. T. 66; 3 P- I/- T. 245; 48 I. 
A. 302; 26 C. W. N. 537; 24 Bom. E. R. 629; 20 A. 
E. J. 497; (1922) A. E R. (P. C.) 123 (P. C.), 
referred to. 

A deed of partition contained the following 
clause : — 

“One hoi7se (shiwala) with .shops under it and 
Rs. i<\ooo (ten thousand rupees), out of the whole 
heritage of the deceased, have been .set apart for 
charitable purposes as wakf property. The ®aid 
Rs. 10,000 i£ to be spent as follows; — 

Rs. 

(a) for a soda barat 8,ooo 

(&) for the construction of a stofffa 1,000 
(c) for the expenses in connection 

with the sati of the family.. r,ooo 


Total . . 10,000'’ 

Held, (i) that the intention of the executants 
of the deed was to create a public and charitable 
endowment in respect of the immoveable property 
and the cash ; [p. 906, col. i.] 

Jugalktshore v. Lakshmandas Raghunathdas, 
23 B. 659; I Bom. E. R. jt8; 12 Ind. Dec (n. s.) 
440, referred to. 

(2) that the intention wa.s that the cash should 
not be consumed, but that the income or interest 
only should be spent on maintaining the wakf. [p. 
906, col. i.l 

Second appeal from a decree of the 
District Judge, Karnal, dated the 21st of 
January 1922, affirming that of the 
Senior Subordinate Judge, Karnal, dated 
the 17th Octoleri9i4. 

]\fr. Shamair Chand, ior the Appellant-:. 

Lala Jagan Nath, for the Respond- 
ents. 

JUDGMENT. — ^This second appeal has 
arisen out of a suit for rendition of 
acc.Aints, removal of the defendants fioni 
the office of trustees and appointment of 
new trustees. The Trial Court cismissed 
the suit and the Appellate Court updield 
the decree of the Trial Court. Hence 
this second appeal was filed by tie 
plaintiffs. 

On the appeal being taken up for 
decision a preliminary objection was 
raised on benhalf ot the respondents on 
the ground that it must be taken to 
have abated on the following facts: — 
The judgment under appeal was given 
o\ the 2 1st of Januaiy 1922. The appeal 
was filed on the 19th of April 1922. 
On the 6th of July 1922 a"’ application 
was made to remove from the Memoran- 
.’urn of Appeal the name of one Ram 
Rich pal and substitute the names of 
Prem Nath and Hukam Chand, as Ram 
Richhpal had died before the presen ta- 
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t'on of appeal and his 1 ame had 
wrongly been continued on the record. 
This application was rdn ittedly niaae 
after the period of ]iffiitation provided 
by the law for the presentation of 
appeals had expiitd. It, however, appears 
that, in sjie of the lact that K. m 
Richhpal had died befo e the decision 
of the lower App^ate Court, his name 
by an oversight was retained in the 
decree of the lower App- Hate Court. 
Mr, Shamair Chand has contended that 
he and hi' clerk we’e misled by tlie 
e itry in the decree of the lower Appellate 
Court, that the retention of the name 
of the deceased w; s not intentional, 
that having regard to this circumstance 
the mistake should be overh,,oked and 
the time for a] peal ag inst the heiis 
of Ram Pichhpal should be extended 
unaer section 5 of the Indian Limila- 
tion Act. In my opinion the mistake 
appears to be a bona fide one. I, 
therefore, extend the period of limitation 
under section 5 of the limitation Act 
and overrule the preliminary objection. 

As 1 eg at ds the merits of tie case the 
following fads trust be t ken into con- 
sideration in order to decide the qne tion 
raiSed la this secoi d a] peal. One 
Musammat Dhako died in 1875 leaving 
pnsiderable property, both moveabe and 
immoveable — a dispute arose tel ween 
the reversioner as to succession. 
On the 2ist of August 1875 a deed of 
partition was executed by which the 
ancestors of t} e plaintiffs Nos. I and 2 
and those of the defendants divided the 
propetty. By that deed a shiwala with 
Certain shops and Rs. 10,000 w’eie 
set apart for charital le purioj-es. The 
clause relating to the- charity is set cut 
in the judgment of the lowei Appellate 
Court as follows. — 

'' Rs. 10,000 (ten thousand rupees) cash 
and a honst , (shiwala) with shops rs a 
joi'ut property, detailed I elow, have been 
set apart for charitable pnipores with 
our consent. We, co-sharers, have v o claim 
to the said cash and he use and shops. 
A sada Saraif (perpetual giving t f \ Iins) 
will co ntinue to exist. He ce we In ve 
written t1 ese few words in tin form 
of a deed oi partition so that ip w^iV 
serve as an authority:— 


[192s 

“One house (shtwala) with shops under 
it and Rs. Jo.coo (ten thousand rupees), 
out of the whole heritage of the ( e ceased, 
have been set apart for charitable pur- 
jofes as wahj property. The said Rs. 10,000 
is to he spent as follows: — 

Rs. 

(a) for a sada tarot ... 8,000 

(b) for the construe- ion of a 

shiwala . . 1,000 

(c) for the expenses in connec- 

tion with the sati of the 
family ... 1,000 


Total .. io,oo(/* 

The suit was instituted by six 
perrons, nr.mely, (i) Shiba Mai, son of 
Ajvdhia Pair had, (2) Ridar Nath, son of 
Ram Parshad, (these two plaintiffs are 
mimlers of tie lamily. ^3) Naubat Rai, 
son cf Hainani Das, (4) Rahtu Mai Gupta, 
son of Ram Saran Das, (5) Gopi Nath, son 
of Richha Mai, and (6) Mangat Ram, 
lamhardar, son of Data Ram. Ihese are 
outsiders and are said to be Arya 
Samapsis, The defendants against whom 
tie suit is brought are the children or 
grand -children of the members of the 
family who were parties to the parti- 
tion-deed. It is alleged in the plaint 
that Sant Dal, Gowardhan Das and 
Bishan Das were appointed fs trustees 
of the wdhfi property. The suit was 
instituted so far back as the 14th of 
January 1914, after obtaining the neces- 
sary sanction under section 92 of the 
Code of Civil Procedurt. The material 
issue which arose for decision on the 
pleadings of the parties was whether tlie 
ancestors of plaintiffs Nos. i and 2 had 
endowed the property in suit for a 
public charitable puijose and thus had 
created a lublic trust by means of the 
partition-di^cd of 3875. Mr. Ali Hussain, 
the learned Senior Subordinate Judge, 
after considering the evidence and cir- 
cumstances of the case, came to the 
conrlus^'on that the trust was not for a 
public and charitable purpose, and that 
the plaintiffs were not entitled to 
u’: ir.ta'n tin st it, ai d dismissed it by 1 is 
jidgmcnt dated the X7th of Octehex 
1914. 
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An appeal was preferred against his 
decision which was accepted and an 
order was made by Bishambar 

Bayal on the 19th of July 1915 remand- 
ing the case under O. XBI, r. 23 or 

the Code of Civil procedure for trial 

d€ novo. This order of remand was set 

aside by a Division Bench of this Court 
on the 17th of May 1921, and the 

case was sent back to the Appellate 
Court for disposal. The learned Judge 
of the Court below has upheld the 
decree passed by Mr. Ali Hussain. 

Ostensibly the only grouiid upon which 
the learned Judge has upheld the decree 
of the Trial Court is that as no trustees 
were appointed under the deed there 
was no trust at ad. The following 
pissage in the judgment speaks for 
itself: — 

“ He also urged that there was no trust 
at all, with this I agree. The essential 
idea of a trust is that certain persons 
hold property to or for the use of 
others (including clrritable and rdjgioiis 
purposes); and the creation of a trust 
involves the appointment of trustees. 
The deed in question appoints no trustees 
and creates no trust. It incidentally 
declares the charitable intentions of the 
owners of joint property who were 
diviling it among themselves. If they 
liaci not carried out these intentions 
nobody — ^no outsider at any rate—* could 
have compelled them to do so, and 
the fact that their intentions were 
carried out for some 3"ears wholly or in 
part is irrelevant.'' 

Kvldently the learned Judge has im- 
ported the nations of the English Daw 
Into his judgment. Tie rule of the 
Hindu I/aw is thus stated by Mr. Gcur 
in section 225 of his Hindu Code:— 

" 225. (i) The fo'-iuder is entitled to 
provide fo^ t^ e management of any endow- 
ment created by him. 

* (2) He may nominate a shehait < nd 
provide for his successor and effect will 
be given to his uish s if n^t inco'^s st- 
eiit with tie general law. 

"(3; where the founder makes an endow- 
ment without provid ng for its manage 
meat, the right of man igeme rt vests in tj»e 
ouQder and his Iteirs, 


"(4) The right of the founder to provide 
for the imiiagemeiit devolves upon liis 
heirs on his death, 

*'(5) The Court m ly appoint a manager 
in the last resort.*' 

A trust, according to the Hindu Eaw, can- 
not fail for want of the appointment of 
trustees and the Court will appoint a 
manager on the failure of these entitled 
to appoint him, see page 923, paragraph 
2111 cf the same Code, 

In the c.se of Vilya Varuthi Thirtha 
Swamigal v. Balusamt Ayyar (i) at p»age 
831J* t leir Lordships observed : “It wwild 
i i their Lordships* opinion, be a seiicus 
inroad into their rights if the rules of the 
Hindu and Muhammadan Laws vvere to be 
Construed with the light of legal concep- 
tion borrowed from abroad, unless perhaps 
where they ; re absolutely, so to speak, 
/w pari materia** T^e learned Judge of 
the Court below was. therefore, wrong in 
holding that there was no end own men t in 
this case because no trustees had been 
appointed. The question whether an en- 
dowment for a public and charitable pur- 
pose was made depends upon the true 
construction of the clause in the deed re- 
ferred to in tha beginning of this judg- 
ment. The shiwala is situated outside 
the family house and is open to the pub- 
lic who resort to it for worship. Thus 
there can be no doubt that the intention 
of the dedicators was to endow it to the 
public. The trust is created for three 
purposes, namely: — 

{a) for a sada barai; 

(6) for the construction of a shiwala, and 
{c) for the expenses in connection with 
the sati of the family. 

Out of these the last purpose only 
may be stated to be of a private 
character. In the case of Jugal- 
htshore v. Lakshmandas Raghunathdas (2) 
the facts were as follows; — 

“A Hindu built a temple in honour of 
the deity Sliiri Pandurang, to which were 


(1) 45 Ind. Cas. i 6 ii 44 M. 831; {1921) M. W. 
N. 4491 41 M. L. J. 346; 3 U* P- L. R. (P.C.) 62j 15 
L. W. 781 30 M. L. T. 3 P. h. T. 245J 48 I. A. 
302; 26 C. W. N. 537; 24 Bom. L. R. 629; 20 A. L. 
J. 497; (1922) A. I. R. (P. Q.) 123 (P* C.h 

(2) 2 B. 659; I Bom. L. K. 118; 12 Ind. Dec. 

(N. s.) 44 °: 


#Page of ^44 M. — 
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attached a dharmsala . ad a sadamrt for 
feeding travellers and giving alms to 
the poor. In the maintenance of the 
temple and the charities connected with 
it, he dedicated certain property by a 
deed of gift, under which he constituted 
himself a trustee for life and appointe . a 
punch to act as his successors in the 
trust. During his lifetime he mana^^ed 
the temple as provided in the deed. On 
his death in 1867 the punch did not take 
charge, but his son (the defendant; assumed 
the management. The temple was open 
to the Hindu community." 

And the learned Judges held that, "Hay- 
ing regard to the fact that a certain 
number of the public had always used tlie 
temple, that there was attached to it a 
dharmsala, and that the surplus funds not 
required for the service of the temple 
were to be applied to feeding tr^yelle^s 
and maintaining a sadawart, the inten- 
of the founder was to devote the prop- 
el ty to public, religious and charitable 
purposes." In the deed in the present 
case it is provided that sadawart (per- 
petual giving of alms) will co .tiuue to 
exist {sadawart jari rahega). The intention 
to create a perpetual charity is dear 
from this expression. In tl e detail of 
the property endowed it is stated that 
one house with shops under it and 
Rs. 10,000 out of the wLole heritage of the 
deceased h^ve been set apart for charit- 
able purposes as ivakf prrperty, (ek 
makan shiwala mai dukanaia zenn aur 
muhhgh das hazar rupae wahf dharmada). 
Now the expression ”rmkf‘* is a well- 
known technical expression conveying 
t\e idea of tying up the property 
in perpetuity and the word dharm 
ada, denotes charity. Thus there can 
be no doubt as to the intention of the 
creators of the endowment that they 
intended that the Rs. 10,000 we:e to 
be so emplo>ed as to feed the poor in 
connection with the shiwala for ever. 
Therefore, there is an irresistible condu 
don that the Rs. 10,000 were not to be 
:o isiimed but their income or interest only 
w "s to be spent in m Jutaining the wakf. 
[t is not contended for the respo^ dents 
hat the maintenance of a temple and 
>f a sadawart are not charities of a 
mblio nature. All that is contended for 


is t .at the intention of the creators of 
the trust was not to create a trust of 
a public a d religious di-tracter. This 
contention cannot be sustained on the 
true eoiistr .ction of the dc^d. 

I mi't, therefore, ac.ei t this appeal 
and set aside the deci ion of the lower 
Appellate Co rt. As the decisi* n of the 
lea'ned Judge of the C uirt below iipmi a 
preliminary point is set aside, the case 
must be remand- d for trial on the 
niu'ils under O. XIJ, r. 23, Civil 
Procoduie Code. Costs will aoide the 
lewilt. 

z. K. Appeal accepted. 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 

First Civil Appeal No. 4-B oe 1922 
June 18, 1923. 

Present: -Mv. Kotvnl, A. J. C. 
HARNARAYAN JODHRAJ- Dependant 
- Appellant 
versus 

RADHAKISAN CHANDRABHAN and 
another — Plaintiffs— Respondent ' . 
Contract Act { I X of 1872), s. 30 — Wagering 
contract — Test — Pacca Adatia and (onstituent — 
Principal and agent. 

If parties to a contract of sale and purchase 
of goods do not intend to make an actual transfer 
of goods but merely to pay and receive money 
according as the market price varies one way 
or another from the contract price of given dates, 
the transaction is a wagering contract, [p. 907, 
col. 2.] 

Relationship between Pacca Adatias and their 
constituents is not one of principal and agent 
but of principal and principal and damages sus- 
tained by the former as a result of wagering con- 
tracts are not recoverable from the Tatter, [p. 
908, col. 2.3 

Appeal irom the decree of the Second 
Additional District Judge Aniraoti, dated 
2 IS November 1921, in Civil Suit No. 8 of 

792 ' . 

Messrs. V. R. PandH, R. P ., and M. J 5 . 
Marathe, for tj e Appellant. 

Sir B, K. Bose, Messis. V. Bose and P. N, 

Rudra, for the Respondents. 
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HARNARYAN JODERAJ V. RADhAkISAN cbandsabhan. 

JUDGrMENT.— The defendant, Harnarayan Jodhraj, a Marwari resident of Nagpur, 
imployed the firm of Mojirom Sunder lal at Amraoti o^ned by Radha Kisan and 


jopi 

Kisan sons of Cliandrabha 

n Marwari 

as his pacca 

adattas 

for the 

runs ictions tabulated below — * 











Date 

Rate on 


Goods. Quantity. 

Rate. 

Date of sale. 

of 

date of 

m 





ddivery. 

delivery. 



Rs. a. 

P* 




I 

Cotton seed. xoo Kh. 

18 14 

0 

22-10-17 

25-1-18 

Rs, 33. 

2 

#» 

18 14 

0 

22-10-17 

25-1-18 


3 


19 0 

0 

22-10-17 

15-1-18 


4 


22 0 

0 

6-11-17 

25-1-18 


5 

ff }» 

22 0 

0 

6-11-17 

25-1-18 


0 


23 11 

0 

10-H-17 

25.1-18 

99 

7 

if 99 

23 II 

0 

10-11-17 

25-i-ib 



The plaintiffs state that the loss on ac- 
:ount of the above transactions was 


X.S. 8,623-6-0. They also sta^"e tliat there was 
i loss of Rs. 541-10-6 on account of certain 
ransactions in respect of ginned cotton 
entered into on the 25th October 1917. 
Vfter giving credit for profits on other 
:otton transactions they claim a balance 
>f Rs. 6,447-3-3 which includes commission 
md interest. 


The defendant *s pleadings and the issues 
vhich are material to the decision of this 
[ppeal are as follows:— The defendant 
idinitted all the transactions set forth 


ibove except the two transactions of the 
:oth November 1917 but pleaded that they 
vere wagering contracts being merely 
)argciins for differences. He alleged that 
iven if they were genuine the plaintiff 
iid not tender the price and demand 
lelivery and were, therefore, not entitled 
,0 dxmages. The issues are: — 

“i Whether plaintiffs agreed on lotli 
J^ovember 1917 to sell 100 khandis of sarki 
it R'^?. 23-1 i-o through one Ramgopal and 
Lgain 100 khandts through one Bansidhar 
lalal as alleged ? 

7. Whether regarding the 200 khandis sarki, 
lefendant authorised plaintiffs on loth 
STovember 1917 as alleged ? 

“2. Whether the transactions between 


:he parties were merely bargains for paying 
ind receiving differences and are, therefore, 
vagering Contracts which are void in law, 
)r whether they were genuine transactions 
n which the parties intended actual 
lelivery of goods ? 

”3. Whether plaintiffs ever demanded 


On Issues Nos. land 7 the lower Court 
found that the plaintiffs did .sell 200 khandis 
on the loth November 1917 but not with 
the consent or authority of the defend- 
ant. On Issue No. 2 the lower Court 
held that the cotton transactions were 
wagering contracts but the cotton seed 
ones were not. It further held that, even 
if all the transactions were wagering, the 
plaintiffs as agents were entitled to recover 
what they had paid on the contracts on 
behalf of the defendants and their broker- 
age. On Issue No. 3 the lower Court found 
thattlie plaintiff did demand delivery at 
the time fixed for de ivery by them to third 
parti( s. The plaintiffs' claim was partially 
decreed. The defendant has appealed and 
the plaintiffs have filed a cross-objectidn. 

The appea 1 urges that the lower Court 
should have held that, — 

(а) the cotton seed transactions were 
wagering contracts fgrounds Nos. 1,2,5 
and 6); 

(б) no demand for delivery was made 
(ground No. 3); and 

(c) plaintiffs had not made payments 
to third pirsons for losses on account 
of the transactions in question (ground 
No. 4). 

As regards the point (a) I am of opinion 
that the cotton seed transactions were 
all wagering contracts. The parties did 
not intend to make an actual transfer 
of the goods but merely to pay and receive 
money accotding as the market price 
Varied one way or another from the contract 
price of the given dates. The transc ctions 
were in lots of one hundred khandis tach. 


lelivery of the goods in question from Tne cotton seed was deliverable on one 
iefendant ?*! and ihe same date not only in the case 
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of the contracts in dispute but apparent- 
ly of all plaintiffs' contracts in Axnraoti. 
The rate on the day of delivery was not to 
be the actual market -rate but a rate settled 
by panchas, that is, by the persons with 
w'hom contracts were made. All ad atlas 
were bound b)" this rate The object of 
fixing such a rate is to avoid possible 
excessive loss and probable ruin to some 
of the gamblers . Not a khandi of the 
seed sold was actually delivered. 

The i^laintiffs rely on Exhibit P-i. 
It is said that this letter implies that the 
plaintiffs had asked for delivery. I do not 
think there is any clear implication of de- 
mand from this letter, Tiie defendant re- 
fused to settle the saoda then but sa.id 
that he would pay the differences in ] anuary 
according to the general settlement in Am- 
raoti and that if all in Anuaoti made 
deliveries he would also deliver the goods. 
It seems from Exhibit P-2 that there was 
a demand for delivery of t],e cotton-seed 
shortly before the i^tli January 1918 
but I think it was not a genuine demand 
but only an attempt to give a colouring of 
genuineness to the transactions when the 
plaintiffs must have thought that the3^ 
were certain to result in their favour. The 
defendant's reply shows that he considered 
the demand for delivery a thing not con- 
templated by the contract. The defend- 
ant had entered into other transductions 
admittedly wagering with the plaintiffs 
and these were entered in the si me kiiaia 
with the tranS'ictions in suit. Plaintiff No. i, 
as P.W. No . I, admits that the contract with 
the defendant was not for actii.;l di lively 
of goods, that is haxar goods. He admits 
that “innocaseof transactions mad< by 
me as adUyaiot goods deliverable from 
15th to 25th January, were any goods 
actually delivered. All agreed to settle 
profits 01 losses at Rs. 33 per khandi 

Rupees 33 was the rate settled by the pan- 
chas though ther<ate of in the market 
was Rs. 34 to Rs. 35 per khandt on the (kite 
fixed for delivery. According to P. W. 
]Sio.2itis customary in Aniraoti that all 
should be made through adatias. I be- 
1 eve the statement of defendant as D. W. 
No. I that he never intended to deliver the 
sarki but only meant to pay cliffy fences and 
that that was the undei standing between him 
and tiic i^ntiSs, 1 kvli the mki 


contracts between the parties were wager ^ 
ing. 

It is contended that the plaintiffs being 
merely agents if they paid up losses 
on defendant's behalf they are entitled to 
recover the amount paid from tJie 'defendant. 
Relationship, however, betw^een pacca ada 
txas and their constituents is not one 
of principal and apeat but of princij al ai d 
princip 1 {vide Second Appeal No. 65-B 
of 1915 and First Appeal No. 53-B of 
1916). Ihe plaintiffs, therefore, are not en- 
titled to recover anything from the de- 
fendant. On the finding that the trans- 
actions between tl;e parties were wager- 
ing, the i)laintiffs cl lim must fxil. The 
appeal succeeds and the cross-objection, 
which is in respect of the tiansactions of 
the 10th Novemh,er 1917, fails. Tiie plain- 
tiffs will lay the defendant's costs 

throu’ hoiit. 

G. R. D. & N. H. Appeal allowed. 


LAHORE HIGH COURT. 

Civil, Revision prTiTioN No. 489 of 1921. 
May 9, 1923. 

Pres cnf . — Mr . J ustice Br oa d way a. nd Mr . 
Justice Hanison and Mr. 

Justice Moli Sagar. 

The notified AREA COM- 
MITTEE, UNA, through its SECRE- 
TARY— Defendant-Petitioner 
versus 

AMAR SINGH and others — Plaintiffs — ■ 
Respondents. 

Punjab Municipal Act (III 0/1911), ss. 6 t 
(B), 242 (i) (a) — Notified area — Local Government^ 
power of, to impose taxes, extent of. 

The Local Government ha^ no power under 
section 242 (i) (a) of the Punjab Municipal Act 
to impose in a Notified Area those taxe^, which 
a Municipal Committee can only impose with 
the previous sanction of the Governor-General 
in Council, and its powers are restricted to tht 
imposition of the taxes detailed in section 61 
(B) of the Act, for which only the previous sanction 
of the Local Government is required, fp. 909, 
col. I.] 

Petition for revision of the decree of the 
Munsif, with powers of a Judge Small 
Cause Court, Una, District Hoshiarpuxj 

dated the isith Ketch 19211 
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I^ala Maclan Gopal for I^ala Faqir Chand, 
for the Petitioners. 

lyila lagan Nath, for tlie Respondents. 

ORDER. 

Harrison, J. — Tne question referred for 
decision is whether the I^ocal Government 
has power, under section 242 (i) {a) of the 
Punjab Municipal Act, to impose in a Noti- 
fied Area those taxes, which a Municipal 
Committee can only impose with the pre- 
vious sanction of the Governor-General 
in Council, or whetJier its powers are 
restricted to the imposition of tjie taxes 
detailed in .section 61 {B) of the Act, for 
which only the previous sanction of the 
I/Ocal Government is required. It is con- 
tended that, inasmuch as section 242 is 
silent as to the question of sanction the 
Local (Government has under tlie Act 
taken upon itself the right reserved to tlie 
Governor-General in Council under sec- 
tion 61, tliat the fact tJiat the section does 
not recite the substitution of t]ie Local 
Government for the Governor-Generad in 
Council in so many words is immaterial 
inasttiucli as the Act was assented to, and 
that if the only possible construction of 
the words used be that the necessity of 
obtaining the previous sanction of the 
Cover nor -General in Council does not exist 
in Notified Areas that meaning must be 
given effect to. It appears to me that there 
is no force whatever in this argument and 
that the confusion, if any, is due to the 
failure to realise that tlie procedure in 
introducing taxation in Municipalities falls 
under two distinct lieads or rather is divid- 
ed into two consecutive chapters. In the 
first place, tfie sanction of the necessary 
authority has to be obtained and, until 
this has been done, the Municipal Committe 
does not function as an authority imposing 
taxation. It doubtless has to correspond 
witli the sanctioning authority and to ob- 
serve certain necessary preliminaries with 
u view to obtaining the sanction. When 
and if the sanction is obtained then, and 
not before, has a Municipal Committee 
any power to act under section 61. It 
then imposes the tax. In Notified Arens 
this latter action is performed by the Local 
Government and not by any Committee, 
but the fact that the Local Government 
is substituted for the Committee in no 
^ay alters the procedure. The material 


with which the imposing authority deals 
is the contemplated tax, as sanctioned, 
and the authorisation of the Local Govern- 
ment in section 242 to perform the func- 
tions of the Committee in this respect is 
clearly limited to the same field. It imposes 
what has been sanctioned. The fact that 
in a certain large class of taxes the Local 
Governent is itself the sanctioning authori- 
ty does not affect the position. It can 
of course, at the' same time, sanction and 
impose a tax, or it can even take for granted 
its own sanction, but the taxes, for the 
imposition of wliich the sanction of the 
Governor-General in Council is an indis- 
pensable preliminary condition, is still 
sacred, and until and unless that sanction 
has been obtained, the Local Government 
is powerless. The answer, therefore, to the 
question is that the powers conferred by 
section 242 are limited to tlie imposi*^ ion 
of ta.xes described in section t)i (B). 

Broadway, J.— I cagree in the proposed 
answer to the Reference. 

Moti Saaar, J. — I concur. 

z. K. Answered accordingly. 


PATNA HIGH COURT. 

Application in the matter of 
M1SCBL1.ANKOUS Appeal No. 244 of 1922. 

July 30, 1923. 

Present: — Mr. Justice Das andlVIr. Justice 
Maepherson. 

Thaknrani PHULWaTI KUMARI— 
Petitioner 
versus 

Maharaj Kumar Rao MAHESHWARI 
PROSAD SINGH and others 
— Opposite Party. 

Civil Procedure Code ( Act VofigoS), 0,X X X 1 
r, 5 — Abatement, setting aside of — Sufficient 
ground — Appellant, duty of. 

It is obligatory on an appellant to keep himself 
informed of any devolution of interest that may 
take place by reason of the death of any of the 
respondents and it is not sufficient for 
setting aside an abatement merely to say 
that the applicant had no knowledge of the death 
of the respondent till many months after such 
death. Abatement of appeal gives a very im- 
portant right to the persons against whom the 
appeal abates and it is not without suff cient 
reason that the Court should set aside an abate- 
ment. 

Application. 
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ORDER. — Ti)is is an application for 
setting aside an abatement. It appears that 
respondent No. 6 died sometime in August 
1922 and the application for abatement 
was not made till the ist March 1923* 
The petitioner states that she had no know- 
ledge of the death of the respondent till 
the 20th December 1922, that is to say, 
till the notices of the appeal were issued on 
the respondent and the peon went out to 
serve the notices. 

Under a very loose practice which has 
grown up in tijis Court no care whatever 
is taken tD specify the grounds on which 
an application for setting aside an abate- 
ment is made. Tne Code makes it obligatory 
on an appellant to keep himself informed 
of any devolution of interest that may take 
place by reason of t]ie death of any of the 
respondents, and it is, in my opinioii, not 
sufficient merely to say that the applicant 
had no knowledge of the death of the res- 
pondent till many months after such death. 
It must be remembered that the abate- 
ment of an appeal gives a very important 
right to the person or his heirs against 
whom the appeal abates and it is not without 
sufficient reason that the Court should set 
aside an abatement. So far as I am 
concerned, I shall require very strong grounds 
to induce me to set aside an abatement 
and shall pay not the slightest attention 
to a mere assertion that the applicant had 
no knowledge of the death of the respondent 
unless some reasons are assigned why the 
applicant did not keep himself informed 
of the death of the respondent. 

So far as this application is concerned, 
it is not opposed and it appears t]iat an ap- 
plicant is a parianashhi lady. We allow 
the application and set aside the abatement 
in this case, but we must make it perfectly 
clear to the profession that we shall not 
entertain any application for setting aside 
an abatement uidess good grounds are sliown 
in support of such an application. 

P. D. AppUcatioft allowed^ 


LAHORE HIGH COURT. 

hI^sT C'ViL A' P-'- \i. No. 30 I ^ 1 ' I' 19. 
Presen Mr . J usiice Han i on an<i, 

Mr Justice Zalar Ali. 

FIAZ aMMAD shah am? anc-iuex 
— PlmntipfS” Appellants 

vets^s 

Thk church MISSIOINARY TRUST 
ASSOCIATION, lX:>I\DON, through S. D. 

HI aDK, Principal, Missl n 
School, MUUTA^^- VenixjR anh 

OTHERS — VlvNDEES - -DEFENDANTS 
—REvSPON DENTS. 

Pre-emption -* Cuhtom- Outgrouih oj iiiohalla or 
suburb, rule applicable to — Mohalla TJussain Again, 
Multan City. 

There is no autliority tor the pro])osPion that 
an accretion to or an outgrowth ol an old sub- 
division of a town within the limits of the town is 
to be regarded as a ii'. w sub-division of U. [p. yi2, 
col. i.j 

Allah Ditto X. Muhannnad Nazir 7 tnd Cas. 
/lO, 84 P. L. R. 19U); 102 P W. R 19 o, Imperial 
Oil Soap and General Mills Co., Limited, I>e hi v. 
Misbah-ud-din 6i Ind. Cas. 325, 2 h. dis- 
tinguished. 

It cannot be argued that a sub-di vision of a 
town cannot expand where its old boundary and 
the land adjoining it are divided by a steep 
declivity. An outgrowth or expansion can take 
place on adjoining land whether it be on the 
same level as the old town or on a lower or 
higher ievd ao in the case of hilly place.s. [p. 912, 
col. 1 .3 

The custom of pre-emption prevails in Mohalla 
Hussain Agahi of Multan City. [p. 91-2, col i.] 

First appeal from a decree ol the 
Senior Subordinate Judge, Multan, dated 
the 1 6th December iqi8. 

Mr. Ah dul Rashid, for the Appellants. 

Bakbshi Tek Chand and Lala Har 
Gopal, for tbe Respondents. 

JUDGMENT.— The plot ol land which 
is the subject of this pre-emption suit is 
situated in that low lying northern 
outskirt of tlie City of Multan which ex- 
tends between two of its gates, the Loharl 
and Danlat Gates, ana is hemmed in on 
the north b> the Circular Road. The City 
pi Opel to the south of this tract and the 
Fort to the north beyond the road are on 
much higher levels. The whole oi this 
low expanse was originally vacant and 
was known as nazul property belonging 
to Government. Portions of It were from 
time to time leased, sold or gifted by 
Government for building purposes anci it 
was in about 1873 that two laige plots 
from it were gUted to the Church 
Mligioiiiiry Soci«ty» and that body founded 
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therein a school. lyater on, in about 1915, 
the scnool wasremoveu tnereiiom an^i liie 
Society diviaed the lana into s piots 
and offered the same lor sale by public 
auction, hour of these plots were pur- 
chased by defendants Isos. 2 to 4, and 
it is only one of these four lhat the 
plaintiff's claim to pre-empt on the ground 
tiiat it aajoins tueir Jana- i'ne uetence 
was tuat tixe custo ii of pj e-emption lu 
not obtain ia txus new suburb ot tue City 
which constitutea a sub-division by itsell 
and was known by the name htihar (low 
land). The plaintiffs contenaed, on the 
other hand, that the so-callea Otihar iormed 
part of the sub-ui vision Husain Agaui anb 
was included m it. It was common 
ground in the Court below that the 
custom of pre-emption was in force in 
Husain Agam and that being the position 
tahen u^> b> the parties, the decision of 
the case uepenued. upon the answer to 
the question Wueti^er tue lanu in dispute 
was witiiin Husain Agaai or beyonu it. 
The lower Court aniveu at the conclusion 
that it was situated in bithar which was 
a separate sub-d. vision ana not a part ol 
Husain Agahi and that no light oi pre- 
emption was proved to exist in bitiiar. 
J’he suit was accoidingly dismissed and 
the plaintiffs nave come to this Court in 
hist appeal. 

Counsel for the defendants -respondents 
wanted to argue beiore us that the 
custom of pre-emption was not proved to 
obtain even in Husain Agahi, but we did 
not allow him to ao so because, as stated 
in the j-dgnient of ihe Court below, 
tie existence of ti e custom in Husain 
^ahi was not uemed by the u el end ants 
in that Court, rheteiore, the only cpies- 
tion beloie us is whether the part called 
bithar as an outgrowth ot lana is included 
in the sub-division Husain Agahi or is a 
scpaiite sub-division by itseit. there is 
ample docm* entaiy evidence ou the record 
showing that ti e lanus and houses in 
hihat are generally aescrabea as situated 
in Husain Agahi. 

In the first place, in the notice of sale 
of plots issued by the local Agent of the 
Church Missionary Society the land was 
stated to be situated at Husain Agahi/' 

Secondly,^ in the very deed by which 
the dofoHdaiitiS purokaiid the hwt iplots 


the land was stated to be situated in 
Husain Agnhi. Similarly, in all other 
deeas ot sale executed by the Agent of 
the Missionary Society the plots sold 
were stated to be situated in Husain 

Agahi. 

ThiraiYi the defendant Budhu Ram him- 
self in the agreement dated the i5th 
September 1915 executed by him relating 
to a piot ot naztil laud, which is to the 
nortij-east of the Ian . dispute, described 
it as situated in Husain Agahi. 

hourthiy, there is the statement of the 
defendants' own witness Mr. M. N. 
Bannerji, Ple-.det, Multan, whose house 
is built on nazul lend between Baulat 
anu Bohari Oates, tnat he describes his 
bouse as situated in Husain Agahi. 

Fiithly, there is the eviaence of defend- 
ants' own witness, Bihari Bal, Sub-Oveiseer , 
Mumcipal Committee, Multan, wlo pro- 
duced the Survey Map of Maltan City, 
prepared in 1901, ana the field book 
relating thereto, and stated, by a refeience 
to these documents, that as against the 
survey stations 99, 5 R, 29 ana 2 M. marked 
in the map, the entry in the field book is 
“in Husam Agahi." A glance at the map 
shows that the line connecting these four 
stations is just on the norther,, boundaiy of 
the entire laud containing the Mission 
School builaing. Thm makes it clear that 
in 19^1 this land was considered to be a 
part of Mohalla Husain Agahi. {> ee 
copy of this map Exhibit D-13, filed by 
the defendants; . 

Sixthly, there is the evidence afforded 
by the record of a pre-emption suit 
brought in 19I0 by Jhandu, (P. W. No. 8), 
lor possession a house situated in this 
bithar land. It was stated in the plaint 
that the house was in Husain Agahi and 
tlat the custom of pre-emption obtained 
in Husain Agahi in respect of houses. 
This house is marked as No. i in the 
plan. Exhibit P-16, and the plaint is 
printed at page 151 ot the copy book 
The case ended in a compromise which is 
printed at page 49. In this compromise 
the house stated to be “ptuate at 
hUhar near Dusel ra Husain Agahi. 
Multan.*' The Buschra ground is to the 
north of this house ana it appears that 
this ground is known as Dusdira Husain 
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ia Suit estimated its value at Rs. 12,000 
aad tills valuation was accepted by tue 
p aintifs, but the lower Court increase 1 
it to Rs. J3,-?oo. We are oi opinion that 
according to the rates found by the 
Commissioner and referrea to by the 
Court below the value could not be less 
than Rs. 13,000. We, therefore, accept the 
appeal and, reversing the judgment and 
decree of the Court below, grant the 
piaintids a decree for possession of the 
land on payment in the Court below of 
Rs. 13,000 less costs in botu Courts, on 
or before the loth of August next. In 
default the suit will stand dismissed with 
costs throughout, 
z. X. 

Appml accepted , 


LAHORE HIGH COURT. 

Second Civii, A.peae i\o. 792 of 
1923. 

July 23, 1923. 

Present: — -Mr. Justice Lumsdeu. 

RAM SARAk DAS—DefEndanx — 
Appkeeant 
vtrsui> 

HARPHUL and others — PLAINTIFFS 
CHUNI LAL and other.' —Defendants 
— Rkspondjon iS, 

Custom — Ancestral property — Burden oj prooj — 
Village deserted and re-occup%ed, ejject of. 

A party asserting that land in dispute is 
ancestral must prove the lact, and conjectures 
cannot Oe accepted as substitutes for prool. 

Atar Btngh, v. 1 hanar ,>tngk, o Ind. Cas. 
721,42 F. R. 1910, 12 C. W. JN. 1049, 35 V.. 
1039, 35 1 - A. 2v)o; J. 359 : 18 M. L. J. 

379; 128 P. W. R 1908: 4 M. If. T. 207. 10 Bom. 
li* R. 790 (P. C.), followed. 

Tne History ot a village showed that ni 1840 
all the proprietors, inclua aig the common ancestor 
of the parties to the dispute, left the 
village and took up their residence elsewhere. 
For a peiiod of 25 year^ the village site was 
deserted and the fieljs un tilled. Thcreaiter, cer- 
tain of the descendants of the psevious proprie- 
tors, including the son of the common ancestor 
of the paities, returned to the village and com- 
menced cultivatioja ; 

Udd^ that the land occupied by each descend- 
ant on return to the viU^ge must be treated 
as his sell-acquisition and could not be regarded 
as the property of his ancestor who abandoned 

5^ 


the village, even though the descendant actually 
resumed possession ol the same land as was held 
by the ancestor. 

Manohar v. Nunhr, 66 Ind. Cas. 399; 2 
If. 366; (1922) A. 1 . R. (If.) 320, followed. 

Second appeal from a decree of the 
District Judge, Delhi, dated the 17th 
jamiary 1923, sfiirniing that of the 
Munsif, Rirst Class, Jhajjar, District Rohtak, 
datea the 28th March 1922. 

Ml. Shamair Chand, for the Appellant. 

Lai a Jagan Nath, for tLe Respondents. 

JIlDGMEliT. — The parlies to tlis suit 
out of which the present appeal arises 
are Brahmins of village Chandpur in the 
Jhajjar Tahsil of the Rohtak District. 
They are members of an agricultural 
tribe ana it is adroitted that they follow 
custom. There is no dispute as to natural 
relationship, ana the only question for 
deteiBiination ir this appeal is, whether 
the land in respect of which the plaintiffs 
seek a declarption is ancestral qua tbem. 
S ch a question is one ot fact, but the 
appeal has been admitted on the ground 
that tie finuing arriveu at by the_ lower 
Cuurt was 1.1 1 based on any evidence# 
but was a mere conjecture. In Atar 
Stngh V. Thakar Singh (1) their Lordships 
of the Privy Council laid down that 
tie party asserting the land to be 
aicestial must prove the fact, it not 
being possible to accept mere conjectures 
as substitutes for proof. 

I have no hesitation in coming to the 
conclusion that in this case the property 
has i.ot been shown to le ancestral. 
Tne h.storj ol the village shows that in 
1840 ail the propiietuis, inc.^aing Nathu 
Ram. t e common ancestor of tl e parties# 
left the vi lage and took up their 
resiuence e. sewn ere. For a peril, d oi 25 
yea^s tie village ^ite was be chtragh and 
the fieiciS untiiled. Tnereaftei, certain of 
tne d^vcenuants of the p. evious proprietois# 
includiug ti e son of ISJathu Ram, retuin^d 
to the village ana commenced cultivation. 
It does not appi ar to me to be possible 
to al^tin; uish this case from tl at rt ported 
as Mununar v. Nai^ht (-j where it was 

(1) 6 Ind. Cas. 721; 42 P. R. igro; 12 C. W, 
N. 10^ 9; 35 C, 1039; 35 I. A. 206: 8 C. L. J. 359; 
18 M. L. J. 379: 12^' R- W. R. 1908; 4 M. If. T. 
2u7; lo Bom. L. R. 790 (P. C.). 

(2) 66 ind. CavS. 399, 2 L. 366; [Lg22) A. I. R* 

(LO 3 ao. 
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in suit estimated its value at 3 Rs. 12,000 
aud tjiis valuation was accepted by tue 
p aintilfs, but tJUe lower Court increase! 
it to Rs. 13, .700. We are ol opinion tiiat 
according to the rates found by the 
CommissiQner and referrea to by the 
Court below the value could not be less 
than Rs. 13,000. We, therefore, accept the 
appeal and, reversing the judgment and 
decree ol the Court below, grant the 
piaintids a decree for possession of the 
land on payment in the Court below ot 
Rs. 13,000 less costs in botu Courts, on 
or before the loth of August next. In 
default the suit will stand dismissed with 
costs throughout, 
z. X. 

Appeal accepted . 


LAHORE HIGH COURT. 

Second Civie AvPeae ino. 792 of 
1923. 

July 23, 1923. 

Prcunt : — Mr. Justice humsden. 

RAM SARAjx DAS — Defendant — 
Appeeeant 

VtVSUh 

HARPHUL and others — Peaintiffs 
CHUNI DAL and other.'. — Defendants 

— KESFONDENiS, 

Cvaitom — Ancestral property — Burden oj prooj — 
Village deserted and re-occupied, ejject of. 

A party asserting that land m dispute is 
ancestral must prove tlie lact, and conjet'tures 
cannot oe accepted as substitutes for proot. 

Atar i>%ngh v. 1 hmar .>%ngh^ o Ind. Ca». 
721, 4Z P. Jbt. 1910, C. W. N. 1049, 35 
ro39. 35 i.. A. 2v)o; 8v_.E* J. 359'. M. D J. 
379; laS P. W. R 1908: 4 M. h. X. 207, 10 Bom. 
I4. R, 790 (P. C.), followed. 

Xne History ot a village showed that ui 1840 
all the ijroprietors, incluJ mg the common ancestor 
of the parties to the dispute, left the 
village and took up their residence elsewhere. 
For a peiiod of 25 year^ the village site was 
deserted and the fields untiUed. Thcreaiter, cer- 
tain of ihe descendants of the pievious proprie- 
tors, includmg the son of the common ancestor 
of the paities, returned to the village and com- 
menced cultivation ; 

Mdd^ that the land occupied by each descend^ 
unt on return to the viU<.ge must be treated 
as his self-acquisition and couM not be regarded 
as the property of his ancestor who abandoned 

as 


the village, even though the descendant actually 
resumed possession ol the same land as was held 
by the ancestor. 

Manohar v. Nanht', 66 Ind, Cas. 399; 2 
L. 366; (1922) A. 1 . R. (E.) 320, followed. 

Second appeal from a decree of Ibe 
District Judge, Delhi, dated the 17th 
January T923, affirming that of the 
Muasif, Rirsl Class, J haj jar. District Rohtak, 
dated the 28lh March 1922. 

Ml. Shamair Chanda for the Appellant. 

Lala Jagan Nath, Ifor tLe Respondents* 

JUDGMEliT. — The parties to this pit 
out of which the present appeal arises 
are Brahmins of village Chandpur in the 
Jhujjar Tuhsil of the Rohtak District. 
They are members of an agricultural 
tribe ana it is admitted that they follow 
custom. There is no dispute as to natural 
relationship, ana the only question for 
determination ir this appeal is, whether 
the land in respect of which the plaintiffs 
seek a declarption is ancestral qua tbeiu. 
S ch a question is one ot fact, but the 
appeal has been admitted on the ground 
that tie finuing arriveu at by the lower 
Cuurt was i.tt based on any evidence, 
but was a mere conj Picture. In Ataf 
Stngh V. Thakar Singh (i) their Lordships 
of the Privy Council laid down that 
tie party asserting the land to be 
aicestial must prove the fact, it not 
being possible to accept mere conjectures 
as substitutes for proof- 

I have no hesitation in coming to the 
conclusion that in this case the property 
has not been shown to te ancestral. 
Tue h^stor^ ot the village shows that in 
1840 ad the piopiietuis, inc.uaing Nathu 
Ram. t e common aucestur of tl e parties, 
left the vi lage and took up their 
fesiuence e. sewn ere. Foi a period oi 25 
yea^s the village site vas be chnagh and 
the fieius uutiiled. Tnere&ftei, certain of 
the dt^vceuuautb of the p evious piopnetois, 
including tie son of lilathu Ram, i etui ned 
to the village auu colli meuced cultivation. 
It (ioes not app«^ ar to me to be possible 
to Qistiu- uish this case from tl at rt. ported 
as Manohar v. hauhi 1 -y where it was 

(1) 6 Ind. Cas. 721; 42 P. R. igro; ra C. W, 
N. 10^ 9; 35 C, 1039; 35 I. A. 206; 8 C. E. J. 359; 
18M. E. J.379; i2i'R. W. R. 1908; 4M. E. X. 
2«.)7; lo "Bom. E. R. 790 (F. C.). 

(2) 66 ind. CavS. 399^ 2 E. 366; ;i922} A. I. R? 
(Ed 3 a«>. 
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must be regarded as the self-acquired 
property of the persons who returned to 
the village 25 years after its desertion. 
There is nothing in this case to show that 
Kewal Ram actually resumed possession 
of the same land as had been held by 
his father Nathu hJam, but even if it 
Could be assuaied that he did, the 
possession was nonetaeless a re-acq isition, 
and the land was divested of its ancestral 
character. As Kewal Ram is not a 
common ancestor it fclt'ws that the 
plaintiffs e nnot challenge an alienatien 
maae in respect of it. 

An attempt has he^nmade to distin -uish 
the authority qu)tcd on two gro mjs («) 
that in this case the piopriet »rs left the 
village be::ause of famine, and (6) th-t 
they retained throughout the p riod of 
25 years, the animus of retarninc. 
Neither of these distinctions are of 
substance. It is n >t stated wuy, in the 
case quoted, the propri tors deserted th ir 
village, but it may be assumed thett it 
was for some simdar reason, ^ hile it <an 
hardly be believed in the a bsence of any 
proof that famine conditions subsisted 
for a period of 25 years. There is n thing 
to support the theory in this ca^e any 
more than in the authority referred to 
that the proprietors intended to ret'»rn 
sooner or later. 

It lollows that as t e pla ntiffs ha\e 
no locus standi to challenge th alienation 
in question th^.- appeal must be accepted, 
and plaintiffs' suit dismissed with costs 
throughout. 

Z. K, & N. II. 

Appeal accepted. 


COURT. 

MlSCBIvhANEOUS Civih APPEAI, NO. 17 OF 

' 1922. 

July 12, 1923. 

Present:— Mr . Hallifax, A. J. C. 
SAKHARAM and another— Defendants 
— ApPEEI/ANTS 
versus 

RAMCHANDRA” Pe^intiff— 
Reipondeni . 

C. I\ Land Revenue Act (// of 1917), s. 219 
— Communal land — I'yespasser — Suit for eject- 
ment — Civil Court, jurisdiction of — Powers of 
Deputy Commissioner. 

A Civil Court has jurisdiction to try a suit 
by a malguzar to eject a trespasser from land 
set apart oy an entry in the Administration Paper 
of the village for the communal purpose of a cattle 
stand, upon a portion of wliich he alleges the tres- 
passer has encroached by the erection of a build- 
ing. The Deputy Com nissioner cannot deter- 
mine the right to exclude a trespasser from a 
communal laud permanently under section 219 
of the C. P. Eand Revenue Act. He can eject 
him summarily. The jurisdiction of the Civil 
Court to determine such a right has been 
expressly saved under the sewon. 

Appeal from an order of the Additional 
District Judge, Bhandara, dated the 24th 
J une 1922, in Civil Appeal No. ii of 1922. 

Mr. P. S. Deva, for the Appellants. 

Mr. D. P. Tiwan, for the Respondent. 

JUDGMENT. — Tiie suit is brought by 
a mxlguzar to eject the defendants from 
land set ai>art by an entry in the Adminis- 
trati./n Paper of iiis village for the communal 
purpose oi a cattle stand, upon a portion 
of Wiiicii he alleges they hava encroached 
by tjie erection of a building on it. The 
defendants raised the objection that the 
jurisdiction of the Civil Court was bar- 
red by section 220 of the Land Revenue 
Act, 1917, because the Deputy Commissioner 
was empowered by section 219 of the sime 
Act to dispose of the matter in dispute. 
This plea prevailed in the first Court and 
tne suit was dismissed, but in appeal the 
dismissal was set aside and the suit was 
remanded for trial on its merits. 

2. Tue defendants have appealed against 
the order of remand, but a mere perusal 
of section 219, on which they rely, estab- 
lis.ies taat the appeal has no susbtance. 
Tje right to exclude a trespasser on corn- 
man il bnd permanently, which is in ques- 
tion here, is not a matter which the Deputy 
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Commissioner determine under that 
section; he can only eject him summarily, 
and the section itself expressly saves the 
jurisdiction of the Civil Court to decide 
the question of the ri^ht of permanent 
exclusion. 

3* The plea seems to have been taken, 
as is so often done, merely because it was 
seen to be a possible plea in the case, with - 
out any consideration of the advantage 
the defendants might derive from its suc- 
cess. If it succeeded, the plaintiff would 
merely have t'> mike an application to 
the Deputy Commissioner unde' section 
219, wnerein his chances of success or 
failure would be exactly tlie same as in 
the present suit and the proceedings would 
probably be shorter and simpler and less 
costla; indeed, it is so newiiat surprising 
that iie did not choose that alter native 
of the two allowed him. 

4 ^ The learned Pleader for the defendants 
admits that if the defendant succeeded 
before the Deputy Commissioner the 
plaintiff could still tile this vS me suit over 
again, and the defendants wo dd be exactly 
where they were. He explains, however, 
that before the Deputy Commissioner the 
defendants world have the advantage of 
being able to ask t])at the land on which 
they luve built should be included in the 
ahadi under section 71, and clause id) of 
section 306 of tae Dand Revenue Act. 
Assuming that section 46 of t..e s .me Act 
and tae opposition of tiie malgiizar do 
not d)Oin any suca .ipplicition to failure, 
there seems to be no rcison w ^y the de- 
fend'nts saould not mik- it w -ile tais 
suit is in progress; an order miking the 
plot in dispute a p irt of tae ahadi would 
defeit the pl iintiii’s cl .i u as completely 
in the Civil Court as before tiie Deputy 
Commissioner. 

5. But it is quite cleir that, if the phiint- 
iff cjiooses to bring tids suit in a 
Civil Court, insterid of seeking tue 
simpler remedy provided for him by 
the Dand Revenue Act, he is entitled to 
do So and the Civil Court has jurisdiction 
to try tae suit. The appeal wHl accord 
ingly be dismissed. Tae appe'lanls must 
pjy all til., costs incurred by taeir respond- 
ent 111 t lis Court. 

Appeal dismissed, 

G.r.d. 


LAHORE HIGH COURT. 

PATE^T Appeai, No. 15101' 1922. 

April 3, 1923. 

Present: -Sir Shadi Dal, Kt., C hief 
Justice, and Mr. J ustice DeRossignol. 

PI ARA SINGH— Pi,ai ntipf — Appei,i,a ^ t 
versus 

MGJ.A MAD— VENDEE, AND OTHERS-— 
Vendors — Defendants — 
Respondents. 

Indian Soldiers Litigation Act {IX 0/1918), 
s. II, meaning and applicability of — Plaintiff who 
has ceased to be Indian Soldier, whether can take 
advantage of provision — Intention of Legislature — 
Interpretation of Statutes. 

If the language of a Statute is clear and un- 
ambiguous the Court must give effect to it and 
has no right t > extend its operation in order 
to enrryout the real or supposed intention of 
the Legislature, [p. 916, col. i.] 

The Legislature in enacting the Indian Soldiers 
Litigation Act intended to provide for the 
special protection in respect of civil and revenue 
litigation of Indian Soldiers serving under War 
conditions and contemplated that a person’s 
right to have recourse to a Court of Law should 
not be adversely affected by reason of his serving 
as a soldier imder War conditions. It was 
consequently provided that the period of such 
service should be excluded from the period of 
limitation prescribed for the suit, appeal or 
application which he might bring before a Court 
of Law and it was intended that the period of 
limitation should not run against him during 
the time he was serving under War conditions, 
(p. 916, col. 1.3 

The language of section ii of the Indian Soldiers 
Litigation Act, however, embraces only those cases 
in which the plaintiff is an Indian Soldier at the 
time of the institution of the suit, and the mere 
fact that he was a soldier for some time during the 
period o‘' limitation prescribed for the suit does 
not benefit him if he las ceased to be a soldier 
on the date of the institution of the suit. [p. 917, 
col. I.] 

Detters Patent Appeal against the judg- 
ment ana decree of Mr. Justice Martineau, 
piss u in Civil A. peal No. 2629 of 1921, 
aat u tae 6tu June ^9-^, reversing thai ot 
tue District Juuge, .bialkot, uated the iith 
Augusi 1921. 

Dr. L. C. Narang end Mr. Anant Ram, 
foi t .e Ap:-e^lant. 

Mr. D. R Sawhney, tor th^ Respondents. 
JUDGrMEOT. — This appeal arises out of 
an fiction bri.ught in December 1920, ior 
the pre emption of a plot of land sold in 
1918. It is admitted tuat the suit is barred, 
by limitation unless the plaintiff satisfies 
Uie leqiiirements ot section iiof tne Indian 
Soluiers' Ditigation Act, IX of 1918. Now, 
the aforesa id section provides that in con^- 
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puting the period of limitation prescribed 
for any suit, appeal or application, to any 
Court in whicu tbe ijlaint iff -appellant or 
applicant is an Indian solider, the time 
during wliicii such soldier has been serving 
under War conditions, since the 4th of 
August 1914, shall be excluded. The 
plain tifi had undoubtedly served as a 

soldier under War conditions lor sometime 
before the institution of the suit, but he 
was demobilised in March 1920, and it is 
auimtted that he was no longer a soldier 
when he brought the present action. 

The learned Judge in Cnambers has held 
that, as the plain tifi was not a soldier on 
the date of tne institution of the suit, he 
could not avail himself of the beneht of 
the said section. There can be no doubt 
that the Legislature in enacting this law 
intended to provide for the special protec- 
tion, in resjiect of Civil ana revenue 
litigation, of Indian soLjiers serving uuaer 
War conditions and contemplated that a 
person's right to have recourse to a 
Court of Law should not be adversely 
affected by reason of his serving as a soldier 
under War conditions. It was conse- 
quently provided that the period ol such 
service should be excluded from the period 
of limitation -prescribed for the suit, appeal 
or application which he might bring before a 
Court of Law. It was dearly intended that 
the period of limitation should not run 
against him duriug the time he was serving 
under War conditions. 

If this was the object of the L<^islature, 
there is no cogent reason why a person 
who :has earned the concession indicated 
above should lose it simply because he has 
ceased to be a soldier at the time he 
invokes the aid of the Court. It is, however, 
manifest that if the language of a Statute 
is clear and unombiguous, the Court 
must give effect to it and has no right to 
extend its operation in order to carry 
out the real or supposed intention of the 
L^islature. 

“When the language is not only plain but 
admits of but one meaning, the task of 
interpretation can har.ily be said to arise. 
It is not allowable, says Vattel, to interpret 
what has no need of interpretation. Absoluta 
senUntia expositore non indiget. Such 
language best declares, without more, the 


[19*3 

intention of the lawgiver, and is decisive 
of it. The Legislature must be intended to 
mean what it has plainly expressed, and 
consequently there is no room lor con- 
struction. It matters not, in such a case, 
what the consequences may be. Wiiere 
by the use of clear and unequivocal lang- 
uage capable of only one meaning, 
anything is enacted by a Legislature, it 
must be enforced, even though it ^ e 
absurd or mischievous. Tae unuerl} iug 
principle being that the meaning and inten- 
tion of a Statute must be col 'ected from 
the plain and unambiguous expre^sio^.s 
used therein rather than from any notions 
which may be entertained by the Court 
as to what is just or expedient, if tue words 
go beyond wnat was probably Liie inten- 
tion, effect must nevertheless be given to 
them. Tiiey cannot be construed, contrary 
to dieir meaning, as emuraciag or excluuing 
ca'.es merely uecause no guod leason 
appeals why they should be exemued or 
embraced. However unjust, arbitraiy or 
inconvenient tue meanhig couveyed may be, 
it must receive its full ehect. When on^-e 
the meaning is plain, it isn^^tthe province 
of a Court to scan its wisdom or its policy. 
Its duty is not to make the law reaSouaV) e, 
but to expound it as it stands, according 
tothe rea' seme of the words." (Maxwell 
on the Interprc tad^n Statutes, Sixth 

Edition, pa,.es 5 sa.-e autnor 

sums up the position in the following 
words: — 

‘Tn short, whea the words admit of but 
one meaui:;g, a Co- rt is uot at jiberty to 
speculate on then tention of the Legislature, 
an,] to construe them according to its 
own notion:.of whatougPt to have been 
enacted . Nothing c ouj d be more dangei ous 
than to make such considratious the 
ground for construing an enactment that 
is unanibiguous in itself. To del ^.rt fium 
the meaning on account of such views, is, 
in truth, not to construe the Act but to 
alter it. But the business of the inter- 
preter is not to improve the Statute it is 
to expound it. The question for him is 
not what the Legislature meant, but what 
its language means, what the Act has 
said that it meant. To give a cunstniciion 
contrary to, or different from, that ‘Ahich 
the wori-s import, oi can possibly ini] oit, 
is not to inteipret law, but to make it. 
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i Ju'iges are to remember that their 
ce lsjusdi0grfi, not jus dare,** 

^jow, ’he langua> eof the section embraces 
y those cases in whi.h the pliintiff Is 
In Han soldier at the time of the institu- 
n of the suit, and it appears that the 
re fact that he was a soldier for some 
Le during the period of limitation pre- 
ibed for the suit does not benefit liim if 
has ceased to be a soldier on the date of 
titution of the suit. The learned Cotinsel 
the plaintiff asks us t > place a beneficial 
i-triiction upon the section, but no rule 
interpretation can be invoked for the 
rpose if including cases plainly omitted 
m the natural meaning of the words, 
pointed out by Maxwell at page 26 : “A 
ie n>t provided for in a Statute is not 
be dealt with merely because there 
ms n^ good reason why it should have 
m omitted, and the omission appeals 
iseqnently to have been unintentional/' 
may be a casus omissus, but it is 
viously f tr the Legislature, audnotforthe 
Lirt, t.) remedy the defect. 

are constrained to hold that the 
intiif's c ise does not to me wit! in section 
of the I dian Soldieis Litigation Act. 
e appeal, therefore, fails and is dis- 
used with costs. 

5 . K, 


Appeal dismissed. 


NTAGPUR TUDTOIAL COMMISSIONER’S 
COURT. 

Second Civii, appeat, No. 220 of 1922. 
August ^o, 1923. 

Present: — Mr. Pridear^x, A J. C. 
HSKNLaI and others — Plaintiffs— 
.appellants 
versus 

HENDBa and others — Defendants 
— ^Respondents. 

Contract Act ( ! X of T872), s. 45 — Joint promise 
yay — Suit hy one promisee Jot share, whether 
— Consolidation' of suits by different plaintiffs — 
vers of Court — Civil ProQed^m Co '^e {Act V of 
*51- ^ 


Under section 4s of the C<^ntract Act in regard! 
to a rrotnise to pay ina e to two or irore person‘s 
jointly, proceedings to enforce the claim must be 
taken by all promisees ^ nd a <^nit for his share of 
the amount broi^ght by one of several promisees is 
liable to be dismissed, fp qi8, col 2: p qiq, col. i."] 

Under section 151 of the Civil Procedure Code 
a Court has inherent power to consolidate srits, 
and - 1 should adopt this procedure where suits ate 
brought by different plaintiffs for the recovery 
of debts which formed originally one whole, but 
were split up subsequently mi account of the 
dissolution of the firm to wliich they were due. 

[P 919* cob i d 

Appeal from a decree of the District 
Judge, Ward ha, dated the loth February 
1922, in Civil Appeal No. 154 of 1921. 

Mr. iif. B. Kinkhede, R, B., for the Ap- 
pellants. 

Mr. P, C. Dutt, for the Respondents. 

JUDGMENT. — This judgment also dis- 
poses of Second Appeals No«. 221 ard 222 
of 1922, There was a firm called Meghraj- 
Mansukh das with which the first defendant 
Chendba is said to have had dt^alings and to 
whom he owed money. That firm divided 
into three separate firms and each firm 
represented by the owner, a former partner 
i! Meghraj-Mansukhda.y has fi^ed a Feparate 
suit to recover one-third of the money 
due to the firm of IVieehraj-Mansukhdas 
by^ Chendba. 

*’*A preliminary objection was raised 
that thevSnit was not maintainable because 
all three as representing the old firm of 
Meghraj-Mansukhdas n'>w dissolved should 
have sued in ope vSii it for the money due 
by the defendant if any. Defendant relied 
on section 45 of the Contract Act an d O. II, 
r. 2 of the Civil Procedure Cod 

The Trial Court in an interesting judg- 
ment held that the partnership though 
dissolved continued for the purposes of 
winding-up its affairs and as pore cf the 
partners are dea d me spit mu st he brought 
forthewLole ofC e amount wlu'ch the part- 
ners claimed jointly and each y artper can- 
not maintain a separate srit for the shares 
said t ) have come to him in the original 
firm. I may add that each plaintift made 
his former two partners co- defendants 
in the suits. 

On appeal the District Judge. Wardha' 
has upheld the finding of the Trial Court 
and dismissed the three appeals. It was 
urged in that ‘ Court that the plaintiffs 
shoid.d have been given an opportunity 
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to amalgamate all the suits but the Judge 
refused it stating: — 

'‘In the first place, I do not see how claims 
by independent plaintiffs can be amal- 
gamated. In the next place, I see no reason 
to think that the omission was due to in- 
advertence. .The plaintiffs must have known 
that the- ordinary procedure for recovery- 
of a debt is for the creditors to join in fil- 
ing a suit. They took the curious course 
wdiich they did take at their own risk. 
I must refuvSe to allow amalgamation/’ 

This plea of amalgamation was apparent- 
ly never raised in the Trial Court. 

As regards another plea raised in the 
lo wer Appella te Cou rt, the Ju dg e writes: — 

“The last plea is rather ingenious. It 
is .suggested that the three plaintifls joint- 
ly might be allowed to press one of the 
claims. In each suit the names of the 
three plaintiffs appear one as plaintiff 
and two as defendants. Bat the subject- 
matter of the suit is a sum in which it 
is still asserted that only one plaintiff 
has an interest. It is too late to change 
the subject-matter of the suit and allow 
the three plaintiffs to sue for one-third 
share of the j )ijt debt; this third being 
made up of three equal sums from the 
share of the three plaiiitiffs. It yeems 
dear that in the particular circumstances 
of the case it would not have been proper 
to make the defendants plaintiffs, as it 
was all along stated that the defend- 
ants were entitled to no share of the 
sum claimed by the plaintiff. But, as a 
matter of fact, no such anniicatior was 
made to the first Court. Such an appli- 
cation involved the dismissal of the other 
suits and th;:se suits were beij?g passed. 
Even now the appellants d.^ n->tckarly 
state that they desire the dismissal of 
two of the suits and will net file an appeal 
with regJ^rd to the.se appeals. I, therefore, 
reject the application made at a very 
late stage and with apparent reserva- 
tions.” 

It is here pressed that there is no sec- 
tion in the Civil Procedure Code to com- 
pel persons to sue jointly for a debt due 
at one time to more than one person. Re- 
liance is placed on O. I, rule 9, Civil 
Procedure Code, and it is urged that no 
suit can be defeated by reason of misjoinder 




or non-joinder of parties. Nagorao v, 
Nago (1), Bhag Mal-Saddu Ram v. Walia 
(2) are is quoted as authority for showing 
that a partner of a firm dissolved can still 
sue for his individual share of a debt. 
The fact.s in the Punjab case were very 
different to those in the present cast: there 
one person recovered by a decree oue-fifth 
of the debt and his remain’j g partners 
^^ere then all oved to sue for four fifths 
.share of the debt. In the pre.‘cnt cajeitis 
fa irl3" apparent tl e defendants have 

deliberately split up the debt and brought 
three separate suits to harass the defend- 
ant; the fact that the three suits were 
filed on the same date and by the same 
Pleader points strongly to this being the 
tru th. 

It is argixcd that section45 of tin Con- 
tract Act does not prevent the suits being 
brought in their present form and stcP'on 
37 of the Transfer of Property Act and 
Samhhusa v. Gopal (3), Sanwalc Stfigh v. 
Ganeshi Lai (4) and Ganesht Lai v. Charan 
Stngh (5) art quoted. The last two cases 
refer to mortgage suits and do not seem 
applicable here. Sham sundar v. Kunjoban 

(6) a ca.st of joint c arnage and Hanhat 
Pershad v. Bholi Pershad (7) are said to 
stq>p()rt tliL appellants* aigumeiit. 

It is further contended that under the 
analogy of section 7 of the Eim^tation 
Act the three .suits have been rightly 
broi\ght and it is pressed that in any case 
amalgamation or consolidation of the three 
suits .should be allowed under the prin- 
ciple enunciated ii? Kah Charan Dutt v. 
Manodahala Dasi \Sufja Kunuir MondaJ] 

(S)- 

I am very clearly of opinion that under 
section 45 of the Contract i^ct in re- 
gard to a promise made to two or more 
persons jointly proceedirgs to enforce 
the cla^m must be taken by all promises 
and that a suit brought by one of several 

(ij 24 Ind. Cas. 8 a; 10 N. E. E. 72. 

(2) 53 Ind. Cm. 416; 128 P. P. 1919; ^4 p. Ej 
R. 1920. 

(3) I N. L. R. 24. 

(.}) 20 Ind. Ca.s. 41; 35 A. 441; ii A. E. 7 . 6 0; 

(0 19 h d. Cas. 614; 35 A. 247; II A. E. E 280^ 

(6) 13 C. P. E. R. 130. 

(7) 6 C. E. J. 383. 

(8) 15 Ind. ( as. 897; 17 C. W. N. ^2^; 16 C; 

E. J, 59E 
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joint creditors or partners is liable to be 
dismissed. The preliminary objection rais- 
ed in all three cases has been rightly sus- 
tained. 

But thefuirther question arises whether 
the lower Appellate Court should not have 
allowed the plaintiff to consolidate 
the suits and to try the whole matter as 
one suit. That the Court had the power 
under section 15 1 of the Civil Procedure 
Code is apparent and I think that procedure 
should be f allowed in the present case. I 
allow theappeals to that extent and direct 
that the Trial Court do consolidate the three 
suits and then try them. That Court 
must be careful to allow only one set of 
costs. AS the two appeals are entirely 
due to the method in which the three 
plaintiffs attempted to collect their one- 
third share of the debt said to be due by 
the defendant, I direct that the 
costs in the lower Appellate Court 
and in this Court be borne by the three 
plaintiff. They will pay their own and 
Chendba defendant’s costs in both these 
Courts. Costs in the Trial Court will abide 
the result, 

G. R. D. & N. H. Appeal allowed, 

LAHORE HIGH COURT. 

Second avn, AppEAtNo. 3061 of 1922. 

May 7, 1923. 

Mr. Justice Campbell. 

SUNKA and another— Defendants 

APPEIJ.ANTS 

versus 


redeem the nroperty.’* Nothing fnrther was done 
under the decree either by me pliiintiff or by 
the defendant: 

Held, that a second iuit by the plaintiff to 
redeem the property was not barred by rei 
judicata by virtne merely of the clause in the 
previous decree having the right of redemption, 
as there was no final determination in that suit 
of the issue whether the plaintiff’s failure to pay 
the redemption price within the period fixed by 
the Court would terminate the relation of mort- 
gagor and mortgagee and further as such an 
adjudication was not necessary for the decision 
of the suit. [p. 920, cols, x & 2.) 

A preliminary decree in a redemption suit 
ought not to direct more than that if the plaint- 
iff makes a default, the mortgagee should have 
a right to ask for a final decree for foreclosure 
or sale as provided by r. 8 of O. XXXIV of the 
Civil Procedure Code. [p. 921, col. i.] 

Case-law discussed. 

^ econa appeal from a decree of the 
District Judge, Hoshiarpur, dated the 
I 2 th Aitgu&t 1922, afiiTming, except as 
to costs, that of the Additional Munsif, 
First Class, Kangra at Dharmsala, dated 
ti e 26th June 1922. 

Lala Mehr Chand Mahajati, for the 
Appellant. 

Lala Jagan Nath, for the Respond- 
ents. 

JUDGMENT.— On the 9th April 1890, 
Shibbu and others mortgaged 32 kanals 
19 marlas of land with possession to Phati 
and Jai Gopal. There was a subsequent 
advance made on the same security on 
the 2^th August 18' 9 and in 1914 fhe 
represenfr lives of the mortgagor sued for 
redemption and obtained a preliminary 
decree bj' which it was ordered that if 


JHARU— PLAINTIFF AND OTHERS— 
defendants— Respondents. 

Civil Procedure Code {Act V of 1908), s. ii, O. 
XXXlV, rr, 7, 8 — Redemption suit — Pre- 

Hminary decree— Failure of plaintiff to pay decretal 
amount, effect of-Second suit for redemption, 
maintainability oJ—Ees judicata. 

Where a plaintiff obtains a decree for redemp- 
tion of a mortgage by payment into Court of a 
certain sum witmn a certain time and then takes 
no steps towards making such payment and 
Period fixed elapses without any payment being 
made, a second suit to redeem on payment of 
the lelf-same sum is not barred by the rule of 

* V •.>: 

*^A^wUininary decree in a redemption suit 
provided that if the plaintiff failed to v&y the 
•monatmtntiplied in the decree within the time 

l£1t^’*h« rtiall hedthiimd from ajj tight t9 


the plaintiffs paid into Court the sum of 
Rs. ^89 on or before the 2nd of January 
19 lo, the defendants “ shall deliver iip to 
the plainiiffs or to any such person as 
they may appoint, all documents in their 
possession or power relating to the land 
in suit and shall, if so required, re-transfer 
the propel ty to the plaintiffs free from 
moitgage and from all incumbrances and 
shall put the plaintiffs into possession 
of tie property, and further that if the 
payment of Fs. 489 be not made on or 
before the day aforesaid the plaintiffs 
shah be debarred from all right to redeem 
the property.'* 

On this decree no action was taken by 
either party. The plaintiffs made no pay- 
ment and the defendants made no appfi-** 
cation fgx a final decree, 
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On the 6tTi May 1922, one of the 
plaintiffs In the previous suit, sued again 
for possession of the same land by re- 
demption on payment of Rs. 4^9. He 
was met with a plea that his second suit 
did not lie but both the Trial Court and 
the learnea District Judge to whom the 
point was tahen on appeal have held that 
the second suit was competent and the 
plaintiff was granted a decree. 

The defendants have come to this Court 
on second appeal urging that the first 
decree debarred the plaintiff from main- 
taining a second suit. 

The C ourts below pointed out that the 
condition attached to the former decree 
that the plaintiff on failure to pay the 
mortgage price by the day fixed should 
be debarred from redeeming was illegal 
and it is certainly not in accordance v\ith 
what is laid down in O. XXXIV, rr. 7 
and 9 of the Code of Civil Procedure. 
The mortgage was a usufructuary mort- 
gage and the proper order to pass was 
that, in default of payment by The mut- 
gagor on or before the due date, the 
mortgaged property should be sold. U is 
contended ncverthele^^^s fo^ the appellant 
that the decree, rig lit or wrong, wa- not 
appealed from and, therefore, is a final 
adjudication in the right of the plaintiffs 
to redeem. 

It was ruled in Shibbu Mul v. Patra 
Sing (i) and a Full B nch in Dhanpat 
Mai V. Jhaggar Singh (2) affirmed the 
principle laid down as stating correctly 
the law t > be followed in this Province, 
that when a plaintiff has obtained a decree 
for redemption of mortgage by payment 
into Co'trt of a certain sum within a 
certain timg and when n<» steps have been 
taken by the plaintiff towards making 
such payment and the period fixed elapses 
without any payment being made, still a 
second suit to redeem on payment of the 
self-sam<=‘ sum is not barred by the rule 
oi res judicata. We have here, however, an 
additional finding in the first suit that 
failure to make payment shall debar the 
plaintiff from all right to redeem in 
future. 

The appellants rely strongly on two 

(1) 86 P. R. 1877. 

(2) 9^ P. R. 1908; 164 P. I1.IR. 1908; 133 p. w. 
R. 1908 (P. B.). 


rulings. The first Lachman Stngh v. 
Madsudan (3) where it' was held that an 
ol der declajing that the plaintiff's right to 
redeem shall be extinguished upon non- 
payment, within the tine limited by a 
decree for re<ien ption, of the amount 
fo'ind due is not a proper oroer when the 
mortgage sought to be redeemed is a 
usufructuary mortgage but that, neverthe- 
less, where such an order has been made 
and the decretal amount has not been 
paid within the time limitc’ and the 
decree has been allowed t,t become final, 
the plaintiff cannot thereafter brin a 
s^coxid suit for r(demptii)n. The other 
case is Kushaba Ramji Thoke v. Budhaji 
Sakaratn (4) and wes to the same effect. 
Both Cases, however, dealt with previous 
decrees passed not under O. XXXIV 
of the C >de of Civil Procedure but under 
section 92 of the Transfer of Property 
Act before the present Code of Civil 
Procedure was enacted, and the Bombay 
case u akes it cle^T that the Judges were 
not prepared to hold that a decree passed 
unaei section Q2 is prec'sdy the ‘•au e ^s 
a preliminary de re passed under O. 
XXXIV, r. 7. 

In Ramji Bapuji Paiil v. Pandhatinaih 
Ravji (5) the uajority of a Full Bench 
decided tha' a mortgagor who had brought 
a suit for redemptii n and obtained a 
decree nisi which neither the mcrt;.agor 
nor the mortgagee had applied to be made 
absolute, can. after the execution of that 
decree is tin e-bj rr( d, b’ing a fresh suit 
for reden ption. This was . Is<> a (ase of 
a previous decree under section 92 of the 
Transfer of Property Act, and was dis- 
tinguished on its own facts in Kushaba 
Ramji Thoke v. Budhaji Sakaratn (4) 
because the decree was one directing that 
on failure to pay the renemption money 
by a certain date the defendant should 
recover the amount by sale of the prop- 
erly. The minority J udge, Mr. Justice 
Shth, who was hostile to a second suit 
ana who Was one of the Bench which 
afterwards decided Kushaba Ramji Thoke 
V. Budhaji Sakaram (4) was careful in his 

(3) 29 A. 481* 4 A. 1 ^. J. 447; A. W, N, (1907) 
137 - 

(4 64 Ind. Ca*^. 1004; 46 B. 34^^; 23 Bom. I#. R 
1176; ,1922) A. I. R, (B.) 127. ' 

( 5 ) 49 Ind, Cas. 8941 43 B. 334; 2i Bomi U Ri 

56. (P. B,) 
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dissenting judgment to point out that, 
when p preliminary decree is passed 
under O. XXXIV, r. 7, the situation 
is not the same as when a decree is 
passed under section 92 of the Transfer 
of Property Act, and to say that the 
question whether a second redemption 
suit can be brought where the party has 
already obtained a preliminary decree and 
there has been no final decree, did not 
arise in the case under discussion. 

For the respondents a third Bombay case 
has been cited, Rama Tulsa v. Bhagchand 
Moiiram (6), That dealt with a suit 
for sale under a mortgage-decree in which 
the defendant was given six months* time 
to pay the decretai-debt and in default 
the plaintiff was to recover the uecretal- 
debt by sale of the niortgaged property. 
It was held that, when the defendant had 
failed pay within six months and the 
mortgagee liad failed to apply for a decree 
absolute, the relationship of mortgagor and 
mortgagee was not put an end to and 
thft there was nothing to prevent the 
mortgagor from filing another suit for 
redemption. In that case the previous 
decree had also been passed before the 
enactment of the present Code of Civil 
Procedure and all these cases merely serve 
to show that there has been divergence 
of opinion in the Bombay High Court on 
the question whether a second suit for 
redemption can be brought when the first 
suit was decreed before the present Code 
ot Civil Procedure came into force. 

It seems to me that in a case of the 
nature of that under consideration the 
right of redemption could not be exting- 
uished by the preliminary decree and 
could only be extinguished by a final 
decree. It was pointed out by Sir Norman 
Madeod, C. J., in Kushaha Ramji Thoke v. 
Budhaji Sakaram (4) that there is a certain 
amount of inconsistency between rr. 7 and 
8 of O. XXXIV and that, properly 
speaking, a preliminary decree ought not 
to direct more than that, if the plaintiff 
makes a default, the moil^agee 
should have a right to ask for a final 
decree for foreclosure or sale as provided 
for by r. 8. Thus the Mun^ who 
passed the preliminary decree of the 30th 

$ (6) 27 lad. Cas. 349; 39 41; 16 lorn. I/; Rj 


June 1915 which is allied to bar the 
present suit, by his use of the word 
‘preliminary* should be regarded as having 
given the defendants in that suit merely 
a right to come into Court later and ask 
for a final decree tl at the plaintiff is no 
longer entitled to redeem and that the 
mortgage has come to an end. 

The real test lies in the terms of section 
II of the Code. Was there in the 1914 suit 
any hearitg or final determination of 
a a issue whether the plaintiffs failure to 
pay the redempfon price within a period 
fixed by the Court terminated the rela- 
tionship of mortgagor and mortgagee? 
It does not appear from the Munsif*s 
judgment that this was “alleged by one 
party and either denied or admitted 
expressly oi impliedly by the other.** 
In fact, the plaintiff, had he advanced such 
a plea, would have been met by the 
obvious retort that there was nothing in 
law to support it. Again, it was in no 
way necessaiy fc.r the passing of a pre- 
liminary decree that such a question should 
be adjudicated upon. Wbat actually 
happened is clear. After deciding that 
there was a mortgage in favour of the 
defendants and determining the amount 
of the charge the Munsif was iitelligent 
enough to know that the correct form 
of decree to be passed would be found 
in O. XXXIV, and he was zealous enough 
to look up the text of that order, but 
then he either misread or ndsundcr stood 
it. 

Having rei ard to what was laid down 
by the Full Bench in Dhanpai Mai v. 
Jhaggar Singh (2) and to the actual 
terms of O. XXXIV, rr, 7 and 8, I hold 
that the question of the plaintiff's right to 
redeem the property now in suit was not 
finally decided hy the previous decree 
ol 30th June 1915. I afifirmthe decision 
of the lower Appellate Court and dismiss 
the appeal with costs. 

Appeal dtsmtssed, 

2. K. & N. H. 
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ALLAHABAD HIGH COURT. 

Second Civil appeal No. 38^ of 1922. 

June 28, 1923. 

Pyesrnt:-~~^r. Justice PigJ^ott. 
man si In GTi— D efendant — appellant 

7 ;,'?rS 7 >S 

RajVj N a tH— Plaintiff— Respondent 
Ltmiiaiion Act {IX ^ 

20 06. 120 — Agra Tenancy Act {II of 1901), 

s 142 — Suit for comp equation for seizure of crops 
under decree ulHmaiely set aside— Limitation— Ctvtl 

under the Agra Terrancy 
Act is a seizure of moveable property under 
legal process, fp. 923, <^ol. 2.] , 

M. brought a suit against R. for 
rent under the Agra Tenancy Act daimmg^at 
the latter was his tenant in respect of certain 
land. The Trial Court dismissed the .^ut but it 
was decreed by the first Appellate Courts .R: 
preferred a second appeal which decided in 

his favour, but in the meanwhile M. had lev ed 
rent from R. by means of the process of distrmnt 
provided by the Tenancy Act, Semetime after- 
wards R brought « suit against M. claiming the 

Imount of thfpaymentll’vl.dfrom him by the 

latter together with interest ; 

Held fi) that assuming the suit to be cognizable 
by a Civil Couit, it was governed by ^9 of 

the Limitation Act and not by Art. 96 or Art. 

3°) °4a?*I^Sizure of the°erops by Af. ""“S "“^et 
a legal process and was wrong^l even though 
M. had at the time a decree of a Court in favour 

^^(3^)^that'th?p?o^ courL 

proceeded under section 144 ^be Civil Proc 

urc Code; 

(4) Obiter— that the suit was not cognizable 
by a Civil Court as it was in substance a suit 
for compensation for wrongful restraint for 
which provision was made in section 142 of the 
Agra Tenancy Act. [p. 924. col- 2.] 

. Article 00 of the First Schedule the Limi- 
tation Act should never be invoked if there is 
any other Article in the Schedule which upon 

reionable interpretation of its language covers 

the particular suit with which the Court is deal- 
ing* [P* 924, col. 1*3 , • • £ 4-1 

Second appeal from the decision of tl e 
District Judge, Ifleerut, datea the 8th 
February 1922. 


JUDGMENT.— Tbe defendant to tie 
present suit had brought a suit against 
the present plaintifE for arrears of rent 
vnVr the Tenancy Act, cl a in' ng that 
the latter was bis tenant in respect of cer- 
tain laud. The Trial Omit dismissed that 
suit, but it was decreed by the District 
Judge on first appeal on the iSth of July 
1916. Against that decree Kam Nath, 
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the present plaintiff, appealed to this Coiirt. 
Unfortunately, his appeal war not disport d 
of u .til the I9tb of Dtcembcr 1918, when 
the d'.cisioi of the Distr'et Judge was 
reversed and the decree of the Trial Court 
dismissiig the suit was restored. There 
was an appeal against this decision uuder 
the Letters Patent, bi^t that appeal failed. 
In tlu. intcTv^al between the i8th of July 
3916 and Ihc I9tl: of December 1918, the 
present fleLndant, JVian Singh, hatl taken 
advanatge tf the position which he occu- 
pied as hoi (One a decree hr re. t passed 
by tie District Judge, to nnli^e the rent 
of the same land from Pain Isath, for each 
of three successivL years, by means of the 
process of distraint provided by section 
119 aiul the follow'irg sections of the Local 
Tenancy Act (Iso. II of 39010 In each 
case, as Soon as tl e standing cr ^j s wire 
ai stra i ne d by IVj a ; Si ng h u ri der hi s at k g c d 
proprietary right. Ram Isath paid up 
the arrears of rent on account of which the 
distraint had bcjr effected. T‘ e dates 
of paymeiit are given as the 13th of Decem- 
ber 1916, the i8th cf January^ 1918 and 
the 3rd of January 3 qtq. When the decree 
of tile Thstrict Judge was reversed on ap- 
peal it does seem to have occurred 
to Ram Isath t( consider whether relief 
ii respect f the payments thus obtained 
fr( m him on tin- stnmgth of the erroneous 
decree of the Idstrict Judge, could not 
be obtainedby means rf a claim for damages 
or compensation, jireferred tc- the Court 
of first instance, uider section 144 of the 
Code of Civil Procedure. At any rate, 
that point has lot been raised in the present 
litigation and is not before me for considera- 
tion. Ram Isath waited until the I2tb 
of July 1921, when he instituted the present 
suit, daimirg a total ei m cf Rs. 550 cn 
account cf the paymfnts which le lad 
made in consequence uf tl e thice distraints 
levied by ^an Singh, t(ceth(r with in- 
terests by way of danagts. In ceftnee 
jMan Singh pleaded that the st it aslrcuglt 
was net cognisable by tie CV'l Cttrt, 
and that, in any event, the claim was 
barred bj'’ limitation. Rcth these apices 
have been repelled ly beth tfe [Cents 
bclcw aid bitli are railed lefrre mt in 
reC(id ajpeak I tlirk it wkl f^’irplify 
the dedsionoof this appeal if I deal fitii 
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with the question of limitation, iissuming 
ffi the present, that this was a suit the 
Cognizance (f which by the Court in which 
it was institited was barred, neither by 
the Second clai^se of section 144 of tie 
Code of Civil Precedure, nor by section 
167 of the Tenancy ifvet (bocal Act hvo. II 
of 1901b tie «|nestion is, what Article of 
the Pirst Schedule to the Indian Limi- 
tation Act is to be considered atJpl: cable 
to the ])laintilt's caure of actitn. In the 
Courts below J-^rt. 96 cf the* Schedule 
seems to 1 ave been suggested on tl e plaint- 
iff's behalf. That Article is, in my opinion, 
inapplicable. The jdainti ft d’d mt make 
these payments under any mistake. Pxe 
knew that Man Singh was not reolh' his 
landlord in respect of the land the produce 
of which had been taken in distraint. 
Ills position vas that there had been an 
erroneot s decisi(d b\ the District Judge, 
affirming in favour of IVian Si^^gh a right 
which the latter d^d not posses*?, and 
tliat. he himself was })rosvCuting an appeal 
against that erroneu's dtcisior . 1 fina 

mjself quite unable to formulatt the mis- 
take on the ground of which it is si ggested 
that Ram Isath made tl ese ] ayments. 
The ilaintifl:, hovever, is oj. loafer ground 
when he falls back on Art. 120 cf the 
Schedule and challeigevS the defendant to 
suggest some: other Article as applicable to 
the present suit. Obvicnish . unless some 
other Article can be found, the plaintiff 
is entitled to avail liimscif of ArlicL 120. 
It cannot be deniea that he had a cause 
of acti m against Man Sin^h on account 
of these payments, whatever controversy 
there may be on the question wh.ether 
he has availed himself of his proper remedy 
in law. If, therefore, no other Article of 
the Schedule can be .suggested, the suit 
must be referred to Art. 120 and is 
within time. The defendant has suggested 
Art. 29 of the aforer^aid Schedule, and 
this seems to me the Article which ob- 
viously applies to the case. Its provisions 
can only be avoided on ' one ' of the 
two Contentions; either (a) that Man 
Singb*s“ seizure of the growing crops 
on Ram Math's land was r.ot wrong- 
ful at the time when it took place; cr (h) 
that it was not a seizure effected under 
legal process. In my opinion the sei7i^re 
yf Fijudoubtedly wrongful. It has now 


been determi,ned between the parties that 
Man Singh was not the landbclder, nor 
was Ram Nath his tenant in respect of 
the land cn wb^’ch the crops distrained 
uj n ^tre growing. Man Six.gli lad no 
r ght to distrain those crops on a claim 
for arrears of rent vb'ch were not in fact 
due to h’m. Bis seizi re was none the less 
wrongful becan se it wf s d Ji.e on t t:e strergth 
of an errnieous judic'al decision in bis 
favour woich has sii^ce been rever^^ed in 
appeal. The lower Appellate Court has 
avoided tl>e applicability of this Article 
by ssying thet a distraint under the Local 
Tenancy Act is not a seizure of proj- erty 
under legal pr( cess. The right of distraint 
is a special right conferred upon land- 
holders in this Province by tie provisions 
of tie Tenancy Act. The rlgH has to be 
exercised in accordance with law, and a 
landholder who deviates from the pr> 
visions which regulate the wlole process 
of distra’'nt is 1 able to lave to defend 
a suit for compensation under the first 
clause of section 1^6 e f the Icnancy Act, 
A notice has to be served on the tenant 
tlroi-gh tie Court and, under certain 
c rcumstances, assistance may be obtained 
from an etfiiceT deputed by the Coi rt in 
making the distraint. We do not know 
in the present case if such assistance was 
invoked by Man Singh on any one of 
the three occasiens wh'ch l ave given the 
plaint fl his cause of action fd tl e pre.'^ent 
suit; bnt the point does not appear material. 
In my opinion a distraint effected under 
the It cal Tenancy Act, (Mb'. H cf 1901), 
^'s a sei^i.re of moveable property under 
legal prrccis, Itcauie it is cb i.e under 
the spec'al ire^vir'cis of tie L< cal Act 
and subject to the diie observance of the 
procedure therein laid down. Unf(r- 
tunate'y thi.s finding of mine r-n the 
'question of limitation is in itself fatal 
to the plaintiff’s suit. I do not 
deny the ferce of the contention that 
Ram Math was put in a difficulty 
by reason of the 1 org interval of time which 
elapsed before the e;rroneous decision given 
against Ir'm by the District Jt dge in the 
suit for arrears of rent was set right by 
this Court on second appeal. Meveitheless, 
it seems to me that, if he had any faith 
in the justice of bis cartse or ip the leggl 
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acitmen of this Court he could have pro- 
tected himself in a variety of waVvS. In 
any event, it was incumhent on Inm to con- 
sider car eftiny the 1i m'tat ion period appli- 
cahte to any s^it which he might think 
of bringing. There was no reason why 
he shonUl nit, after this Court's de- 
cision of December the iQth, iqi 8, have 
taken promnt action, at anv rate with 
regard to the distraint levied upon him 
in the first month of that same year. iNor 
do T a"* together understand why, in 
any Possible view of the case, he submitted 
to the distraint levied a vear iater. Pre- 
sumably, before he made this payment 
on the grd of January he knew of 

the decisi on i n his fa von r pronounced by this 
Cour davs earlier. Whatever may 

be said about his failure to contest the 
other two di.straints, he wou^d have been 
on si'rong ground if he had adopted the 
remedy provided for him bv the Tenancy 
Act itself in respect the last of the three 
distra cts. As regards the first distra’nt, 
in connection with which he made his pay- 
ment of the igth of Df^cemher tot 6, it 
woubi have been possibV' for Ram ]\ath 
to have brought a su’t for the recovery 
of that mmev within 12 months of the 
distraint, or of the pavinent, and to have 
askel the Trial Court to suspend the de- 
cision of that suit until the determination 
of the appeal then pending in this Court. 
Whatever sympthv I may feel for the 
plaintiff in this suit, T cannot stretch the 
provisions of the Indian I/imitation Act 
in his favour when theV seem to me to be 
clearly against bim. j Article 120 of the 
Rirst vSchedule to the said Act shoifid never 
be invoked if there is anv othor Art'c^e 
in the Schedule which, upon a reasonable 
Interpretation ^ of its language, seems to 
cover the particular suit with which the 
Court is dealing, and, in my opinion, Arts 
29 obviously covers the present suit sup- 
posing it to be one cognizable at all by the 
Court in which it was instituted. 

This brings me to the other point raised 
by the appellant on which I do not propose 
to say much, because the re.sult of the 
appeal is determ*ued by the finding which 
I have already recorded. In my opinion, 
however, my decision ‘ on the question 
of limitation involves a finding against 


Um 

the plaintiff on the question of ptrisd'ction 
also. If the Art’c^e to wh’ch I have re- 
ferred, No, 29 of the b'rst Schedule to the 
Indian Limitation Act, reahy covers the 
present case, then the suit now before me 
is essentially one for whxh provision is 
made within the four corners of the Ten- 
ancy Act itself, T have no doubt that 
the Legislature intended Chapter TXof the 
Tenancy Act, sections iiq to 14Q inclusive, 
ti deal exhaustively with all disputes 
which could possibh^ arise bv reason of 
the exercise of the power of distraint, by 
anv person claimme to be a landholder 
against any person whom he alleucd to 
be his tenant and from whom he alleged 
an arrears of rent to be due. I have no 
doubt that the framers of the Tenancy 
Act did not contemplate the entertain- 
ment by any Court other than a Revenue 
Court of a suit like the present, which 
is in substance a suit for compensation 
for wrongful distraint. Coi’rts otl^cr 
than Revenue Courts are debarred from 
takinc cognisance of anv disp^^te or matter 
in respect of wh’ch a sub or app^’cat’on 
und^r the 'Duiancv Act itseb coubl have 
been made. Now, it i^ not denied, and 
cannot be denied for a momei^t, that sec- 
tion 142 of the Tenancy Act provides a 
remedy for anv person whf)se crf)ps have 
been distrained upon by any person claim- 
ing to be his landholder and entitled to 
an TTear of rent, if the owner of the said 
crops, either deniesthetitleof the distrainer 
or denies that the arrear of rent in respect 
of which the distraint has been effected is 
actually due. On each of the three oc- 
casions wh'ch are a’bged to have given 
Ram Nath h*s cat? so f»f act 'on fnr fhe pre- 
sent suit, his crops had been d’stra'ned 
upon by a person whose tbie as landholder 
he denied, and on account of an alleged 
arrear of rent for which Ram Nath said 
that he was in no way liable. The case 
as put to me in argument on behalf of 
Ram Nath is not that he could not have 
instituted a suit to contest each one of 
these distraints, but that he could not have 
done so w^th any hope of success. ,so long 
as the District Judge's decision of the i8th 
of July 1916 remained in force and the 
error committed by the District Judge 
had uot been [set right by this Court in 
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second appeal. I am afraid there is i.o 
question, in the provisions of the law which 
I am bound to administer, as to the hopes 
of success or certainty of failure with which 
suits to contest a distraint might or might 
not have been instituted. Xne question 
I have to consider is whether, on the state 
of facts and of Jaw which Kam isath has 
all along asserted, and which he has success- 
fully asserted on final appeal to this Court, 
it was or was not open to him to contest 
each of these distraints by a suit brought 
under section 142 oi the I^ocal Tenancy 
Act. There is even something to be said 
against tiie argument tuat sucii suits were 
certain to fan. Alter ail, m the original 
suit lut arrears of rent the decision ol the 
Trial Court, presumably the Court of the 
Assistant Coiiectur, had been m his favour. 
He Could have pointed out tnat an appeal 
was pending agauibt tiie decision ul tue 
District Judge, wiucn, tuerelure, Cuuld not 
have tue ehect uf res juUicatu, and he might 
have asked tor a ia^r re-cunsiueiatiun of 
his case on tue merAs. In tne worst event, 
he could nave asiied tiie Court to release 
his crops upon security, under tue appro- 
priate provisions of the Tenancy Act, 
and to postpone the further hearing of the 
suit brought to contest the distraint until 
the deter m nation of the second appeal 
pending in tms Court. 1 cannot uelp 
tiimkiug, moreover, tiiatii a suit had been 
filed to Contest tue first distraint, and even 
a snort adjournment obtained from the 
Assistant Collector's Court, an attempt 
might have been made, with fair cJiances of 
success, to obtain from this Court asepecial 
order expedAing the hearing of the appeal 
against tne decision of the Distnct Judge. 

For these reasons I am satisfied that 
this appeal mjst succeed. The defendant 
Man Smgh has, in my^ opinion, an 
adequate ansvver in law to the oaim now 
made upon him. Tnere are no equities 
in his favour, and I do not propose to allow 
him any portion of lus costs. As- an honest 
man he ought to have refunded the money. 
He has taken refuge behind the Statute 
oi 1^1 nutation and^has taken advantage 
of the fact that the piaintiif has been badly 
advised in the means by which he has 
sought to enforce his right. My order, 
therefote, is, that i set aside the decrees 


of both the Courts below and dismiss the 
suit, leaving the parties to bear their cwn 
costs turoughout. 

Dmee set aside, 

N. H. 


NAGPUR JUDICIAL COMMISSION K’S 
COURT. 

Skcond Civiu Appeal no. 475 of 1922. 

September 21, 1923. 

Present: — Mr. Hullifax, A. J.C. 

ABDUL AZIZ KHAN — Appellant 
versus 

BHAl ROD AN - Respondp:n t. 

C. P. Land Revenue Act {11 0/ 1917), s. 203 
(5) scope o/*~Abadi stte — Express or implied 
contract hetiveen proprietor and holder, effect of 
— Absence oj express contract — Implied contract^ 
presumption oJ — Wajib-vl-arz or custom, whether 
excepted, 

Notliing in section 203 of the C. P. Land 
Revenue Act would affect the terms of an express 
as well as an implied contract between the proprie- 
tor and holder ot an ahadt site. [p. 927, ol. i.) 

Where there is no express contract between 
the proprietor and the holder of an abadi site an 
implied contract has to be presumed from the 
existence of^ a custom, [p. 926, col. i.j 

Section 203 of the C. P. Land Revenue 
Act does not override the provisions of a 
wapb-ul-ari or any existing custom, [p. 926, col. I.j 

Section 203 (5) of the C. P. Land Revenue Act 
speaks only of the classes of persons who hold 
sites in the abadi and not of the capacity in 
wiiich they ihold (^them and still less of the 
capacity in which they originally acquired 
them. [p. 926, col. 2.] 

Appeal from a decree of the District 
Judge, Bhand.ira, in Civil Appeal No. 45 
of 1922. 

Messrs. V, Bose and P, N. Rudra, for 
the Appellant. 

Messrs. G. L. Subhedar and K, K. 
Gandhe, tor the Respondent. 

JUDGMENT.— The dispute in this case 
is over the possession of a house and com- 
pound in the ahad% of the town of Balughat, 
wuich was formerly called Burha, between 
the malguzars and the transferee of a iierson 
who owned the house and held the land 
from the malguzars. The house and the 
right to occupy the h nd were sold to the 
plaintiffs on behalf of a temple of., which 
ti.ey are^trustees, on the 12th of January 
1919 for Rs. 1,500 by CfihoteLal and the 
other grandsons of the original occupant 
Dheklu Dhiroar . The property is a t present 
under attachment by an order passed 
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under vsecti^u 146 of the Crimiujl Proce- 
dure Code. 

(2) Dhekl 1 Dhimar had a house on 
this site before the Settle iiient of 1865. 
He was not then 0 tenant of agriatltural 
land in the village, but became one later, 
probabl)^ about 1880. It has been found 
that before he acquired a tenancy lie sup- 
ported himself by fishing and a petty retail 
grain business. It is very improbable that 
be lived in the village of Burha as it then 
was without also "ordinarily working there- 
in as an agricultural labourer,” but there 
is no advertence to this in the jud-’^ment 
of the lower Appellate Court. At tne Settle- 
ment of 1895-96 the whole ahadt was 
recorded as Nazul or Mtiktyal Sarkar, 
but this was later found to be a mis- 
takeand it was corrected at the Settlement 
of 1914-15, when tlie h.nd was again re- 
corded as ahadi malguzan. 

(3) . It has been hdd in the lower Ap- 
pellate Court that Dheklu originally got 
possession of the site as a non-agriculturist, 
and, therefore, even after he became a tenant 
he, as also his heirs after him, continued 
in possession r.s a non-rgriculturist and 
not as one of the classes of persons mention- 
ed in section 203 ii) of the I^and Revenue 
Act, 1917, and further that a custom has 
been proved to exist whereby the holders 
of such ahadi sites c&n transfer them with- 
out the permission of the malguzar. 

(4) . It is clear, and it is hardly denied, 
that* both decisions are wrong. Except 
in the fifth, sixth and seventh of its nine 
sub-sections, section 203 of the Eand Reve- 
nue Act, 1917, merely states the existing 
law; it makes no cliange in it. It was 
suggested that it overrode the provisions 
of the wapb-ul-arz or any existing estab- 
lished custom. vSub-section (8), however, 
prevents that as, in any case, where there 
was no express contract, an implied con- 
tract would undoubtedly have to be pre- 
sumed from the existence of the cus- 
tom. 

(5) There is, b owever, no evidence what- 
ever in this case on wiiich the finding .*>£ 
the existence of the custom could legally 
be based. Most the instances are cases 
occurring betv\een 1895 and 1915, when 
the land wis wrongly supposed n.'>t to 
belong to the maiguzar at all. N:>t one 
of the few pthers goes back beyond 1880, 


and in most of them the malguzar is stated 
to have given; his consent it is said that he 
went 11 bout wiili the Deputy Commissioner 
asking jieople to take up sites and build 
houses on them and ciiarged them nothing. 
In no case prior to 1895 is anytlJng more 
than acquiescence even lleged. 

(6) Tlie finding th.i1 the transferors 
Jield the s‘le in 1919 not as tenants of agri- 
cultural land ill t]ie village, but as non- 
agricuHiirists because their grandfallier 
had origiinlly acquired it in tliat capacity 
and bad ceased to be a. non-agriciilturisi 
onl> forty years before is ni.anifestly ini- 
possi])Ie. The question aiises oi.ly because 
tJie J^hnancial Commissioner lias, since 
tiie decision of tlie appe'd in the District 
Judge s Court, issued notifications in res- 
pect of this ahadi under sub-sections 
(5) and (6) of section 203 which have re- 
1ros])ective effect. (Xq. 2228 and No. 1354 
of 29th August 1922). 

(7) Now, even if Dheklu was not an 
agricultural labourer in addition to being 
a tisberiuan and ]ietty grain seller, and 
even if it could be supposed that after 
he became a tenant oi agricultural 
land tie implied contract between 
him and the malguzar by which he 
held the site of the house was not al- 
tered into a new one t> the effect that he 
was to hold the land on the si me terms 
as other ten ints, it is to be observed that 
sub-seefion (5) of section 203 speaks only 
of tne classes of persons Wiio iiold sites 
in tlie ahadi, not of the capacity in wiJch 
they iiold them and still less of the capacity 
in which they origin dly acquired them. 
It is beyond doubt tliat in 1919 the plaint- 
iff s transferors were included in the 
classes specified in sub-section fi) of sec- 
tion 203, so that they did not acquire any 
right to transfer it by virtue of tjie notifi- 
cation issued under sub-section (5) The 
malguzars are, tlierefore, entitled to resume 
possession of the site and tlie suit of the 
transferees for a declaration that they 
were entitled to hive possession of it 
ougiit to have been dismissed. 

(8) . It has been suggested that now 
that a declaration has been mode under 
sub-section (5) of section 203, sub-section 
(j) entitles every holder of a site in the 
abadi I0 transfer it on payment of nazrana, 
whether he is im one class of holders or the 
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other. Tiie wording of sub-section (7) 
can hardly bj called happy, as sub-sei'tioa 
(5> applies to every ahadi though a noti- 
ficati:)n under it is issued only in regord 
to some. The real meaning of that par- 
ticular phrase is, however, clear but not the 
real meaning of the whole siib-section. 
From the words it seems equally possible 
to hold that tue transfers mentioned in 
it are transfers by anybody in a village 
in respect of which a declaration has been 
made under sub-section ^5) or that they 
are transfer^ only by the persons of the 
class mentioned in sub-section I5), that 
is, other than tl^ose specified in sub-sec- 
tion (i). A'l excursion into the dangerous 
ground of tiie lUobable intentions of the 
1/egislature takes us little further. 

fg). But the question does not really 
arise. Sab-section (H) ena.cts that nothing 
in the section is to a&ct t le ter nis of any 
contract between the proprietor and the 
holder of a site in an,v ahadi. This neces- 
sarily refers to implied as well as express 
contracts and it has already been said 
that Dheklu and lbs heirs mrde by im- 
plication a contract with the malguzar 
that they were to hold the site on tlie same 
terms as those on which all other tenants 
in the village held theirs. Those terms 
are too well known to require further 
statement. The appeal must, therefore, 
succeed and the decree of the lower Ap- 
pellate Court must be set aside. In lieu 
thereof a decree will issue dismissing the 
pl<aintijff*s suit and ordering that they 
shall all bear the costs of both parties in 
all three Courts. 

o. R. D. Appeal allowed. 

LAHOBE man court. 

MiscEiyi^ANEous Second Civie Appeae 
N o. 3008 OF 1922. 

June 7, 1923. 

Present / — Mr, Justice Harrison. 
POKHAR DAS— J udgment-DEbtor— 
Appeeeant 
versus 

RAdhA KTSHEN— Decreee-Hoeder 
— ^Respondent. 

Arbitration Act {JX 0/1899), s. 15 — Limitation 
Act {IX 0/1908), Sch. I, Arts. i8r, 182 — Award 
filed in Court — Execution of award --Limiiatien — 
Article applicable. 

When an avrard becomes enforceable as if it 
were a decree of Court under section 15 of the 
Arbitratioa Act, all the actions of the successful 


party in enforcing his rights under the awat^l 
become amenable to the provisions of the Civ^^ 
Procedure Code and the Eimitation Act which 
govern the execution of decrees. 

An application for execution of smh an award 
is, therefore, governed by Art. 182 of Schedule I to 
the Eimitation Act. 

Aliscella neons second appeal from an 
order of tfie District Judge, Amritsar, dated 
the ifilh May 1922, affirming that of the 
Subordinate Judge. First Class, Amritsar, 
doted the iStli January 1922. 

Mr. Ahdu Rashid, for jVii . Jai Gofial 
Sethi, for the Appellant. 

Mr. Dev Raj Sawliney, for the Re- 
spondent. 

JUDGMENT. — In this appeal two points 
weie raised, but only one has been argued 
and this is, whether the application for 
execution is within time or not. An 
awara unler Act IX of 1889 was ally 
filed in the Court of the Judicial Com- 
missioner of Sind in the year 1911, and 
under section 15 became enforceable as 
if it were a decree of the Court. 

The present application is dated the 
16th November 1921 and it is not 
(leniea that it is within time if Art. 
1 82 applies, tjiot is to sa/, if there have 
been steps in execution in the inteivsl, 
and three years had not elapsed from 
the date of the last step-ln-aid of 
execution. Counsel contends that the 
limitation is governed by Art. i8i as, 
although the award is enforceable as if 
it weie a decree, it is not a decree. He 
quotes the Bombay ruling Gajjar v. 
Laliubhai (i) to the effect that no 
appeal can be loigea from such an award 
and contends that the words ‘"enforce- 
able as if it were a decree'* do not cover 
an t include ^ the right to make an 
application in execution periodically 
until tw'eive years have elapsed. There 
is, in my opinion, no force in this 
contention. The fact that the award is 
enforceable as a decree of Court makes 
all the actions of the successful party in 
enf rcing his rights nider the award 
amenable to tiie provisions of the Ci\dl 
procedure Coae, and the Limitation Act 
which govern the execution of decrees. 

The application is clearly within time, 
and I dismiss the appeal with costs, 
z. K. Appeal dismissed, 

(i)8Ittd.Ca3. 1791 35®. ^9^1 i* Bom. L. R, 

8&0. 
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LAHORE HIOH COURT. 

Civil. Revision Petition No. 286 
OF 1923. 

July 2, 1923. 

Present:- Mr. Justice I/umsdeu. 

RAGHBIR vSINGH-Peaintiff— 
Petitioner 
versus 

SINGH RAM — Defendant — Respondent. 

Provincial Small Cause Coutts Act {IX of 
1887), Sch. II, Art, 35 — Suit to tecover value of 
silver misappropriated by defendant, whether 
cognisable by Small Cause Court. 

Plaintiff sued to recover from defeudant a 
certain sum with iuteres.^ being the value of 
some silver made over by him to the defendant 
for conversion into ornaments and misappropriated 
by the latter. Plaintiff liad prosecuted tlie 
d^endant under section 40b of Penal Code 
and had obtained a conviction, which had, 
however, been set aside on appeal ; 

Held, that the suit lell within the scope of 
Art. 35 of Schedule IX to the Provincial 
Small Cause Courts Act, and was not cognisable 
by a Small Cause Court. 

Cherakuddin Ram Siraman, 62 Ind. Cas. .^32; 
48 C. 879; 25 C. W. "N. 256, Nabi Bahhsh v. 
Muhammad AH, 67 Ind. Cas. 303; 3 L. L. J. 380 
and Sughra v. Ram Lai Mtsra, 59 ind. Cas. 593; 
23 O. C. 352, relied on. 

letition, under section 25 of Act 
IX of 1887, for revision of the decree 
of the Judge, Small Cause Court, 
Sonepat, District Rohtak, aated the 8th 
January 1923. 

Mr. Shatnatr Chand, for the Petitioner. 

JUDGMENT. — Piaintiii sued to recover 
Rs. 60-9-9 with interest being the value 
of certain silver maue over by him to the 
defendant for conversion into ornaments 
and misappropiiated by the latter. It 
appears that piaintifi brought a criminal 
ease under section 400, Indian Penal Code, 
aud obtained a conviction in the Trial 
Court which was set aside on appeal. The 
present suit was tried as a Small Cause 
Court case and was dismissed with costs. 

It is urged on revision that the Small 
Cause Court had no jurisaiction to 
entertain the suit in view of the provisions 
of Art. 35 clause (li) of the Second 
Schedule to the Provincial Small Cause 
Courts Act. The defenaant is not reprc- 
scnied but I have little hesitation in 
holding that this objection must be 
sustained. The clause in question was 
adaed by the amending Act of 1914 and 
appears to be fully applicable to the 
preseut case even though the claim was 
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restricted to the value of the silver and 
aid not include any prayer ior damages. 
Cherakuddin v. Ram ^traman (i). Nabt 
Bakhsh V. Muhammad Ati (2) and Sughra 
v. Ram Lai Mtsra (3) are analogous cases 
and all these authorities support the 
petitioner. 

I hold, therefore, that the Small Cause 
Court had no jurisdiction to hear the case. 
The order passed is uUra vires and must 
consequently be set aside and the claim 
tried in a Court of competent jurisdiction. 
The application is accepted, but in the 
circumstances I make no oraer as to 
costs. 

z. K. Applicatmi acc pied. 

(1) 62 Ind. Cas. 432; 48 C. 079; 25 C. W. N. 
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(2) 67 Ind. Cas. 305; 3 E- E- J. 380. 

( 3 ) 59 Ind. Cas. 593; 23 O. C. 352. 


PATNA HIGH COURT. 

Letters Patent appeae No. 29 of 1922, 

AugUvSt 10 , 1923. 

Present : — Sir Dawson Miller, Kt., Ciiicf 
Justice, and Justice Sir B. K.. Mullick, Rt. 
DHaNRAJ and another— Defendants — 
Appeeeants 
versus 

PIRM SANRHI RAM-PANNA LAR— 

Peaintiffs — Respondents . 

Vendor and purchaser*— Principal and agent - — 
Property in possession of setter or agent— Detay in 
taking delivery — Seller or agent's power to sell — 
Notice to puruhasCf or pnntij^ at — Contract Act 
1 X of 1872), s. 107 — Ay^jcal, second — Pindtng 
not based on any evidence , whether binding 

Plmntifis who carried on business at t. as com- 
mission agents, purchased certain goods from 
the defendauts, who earned on business at 3 . As 
the defendants did not want immediate dehvery, 
the goods remained an the plaintiffs' godownsior 
about 0 months wheu the plaintiffs wrote to tlie 
defendants asking lor iLStructions as to the 
uespatch of the goods, saying that il they oid not 
rtceive a reply immediately they would despatch 
the goods to 6. The defendants who up to that 
time had not received the account for the goods 
wrote back a letter the material part ot which was 
as follows; — 

‘Twiote you to get the account adjusted. I 
will send all the dues on hearing from you. What 
you write now is not acceptable to me. O, bro- 
ther, no fall in the market is yet insight within 
5 or 7 days. It is not proper to bring one imder 
clutches in this way. x am rcauj to give you 
damages nor do 1 propose to cause loss to yoff. 
If I would have got the goods here, i would not 
have suffered lost* Considering tldt you will get 
tne account adjutted.'^" 
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r' At the time of this letter the market price of 
the goods in question at all events at P had 
fallen below the prices current at the date of 
purchase. About a fortnight after the receipt of 
the defendants' letter the plaintiffs without any 
intimation to the defendants sold the goods at P, 
and brought a suit to recover th-^ difference be- 
tween the sum realized and the purchase price : — 

(i) that if the plaintiffs were to be 
regarded as sellers thay were go ve raed t>y section 
107 of the Contract Act and were not entitled to 
sell the goods without giving notice thatun'ess the 
defend mts took delivery they would sell the goo Is 
for what tiey vrouid fetch; [p. 930, col. r.j 

(2) that if the p!a ntiffs were to be regarded as 
' the agents of the ilefendaits their business was 

to hold the goods at the disposal of the r princi- 
pals ani unless they had express authority t > sell 
thim, they we e not entitled to sell thtiii without 
either requesting piyAuent or asking the defend- 
ants to take delivery and givingnotice that in 
the event of their fa lure to d> so they would sell 
the goods for their account; [p. 930, col. i,] 

(3) tint the'-e was nothing in the letter of the 
defendants which could pjssibly be interpreted 
as an aiitiority to tie pbdntiffs to sell. The 
letter really appealed to the^ generosity of the 
plaintiffs not to enforce their right of d spatching 
the goo is immediately, but to wait a id possibly 
to wait a little Ion 'er lor p lyni^at and the mere 
fact thit the defendants said txat they were 
willing to bear the loss or suffer any damage that 
may arise could not mean anything more than 
t lat the loss was theirs and did not really concern 
the plaintiffs; [p. 93£. col. i.] 

(t) that, therefore, the plaintiffs could not 
recover anything from the ddeniamts and that 
their suit must fail. [p. 931, col. i.] 

Although the findings of fact of a first Appellate 
Court are not open to question iu second ajipeal 
it is always open to the second Appcllite Court 
to consider whether there is in fact anc evidence 
to support the findings, [p 930, col. 2.] 

betters Patent Appeil. 

Mr. P. Djyal, for T. N. Sahcit, 

for the /ippe lants. 

Mr Jamk Kishore, fvir the Re.sp on dents. 

jgDaMENT. 

Miller, C. J.— The p a nt wbo carry 
OA basiiiess at Patna as comm ss on 
agents, purchased in certain goods 

for the defendants, who carry on business 
at Srimangab In due course the plaintiffs 
rendered anacco mt for the impal’d balance 
ofthe r charges amajnt'ng, together wth 
interest, to Rs. 839 - 9 - 9 * defendants 

challenged the propriety of one item in 
the account of amounting to Rs. 383-2-6 
feeing Rs. 867-8-9, the purchase price of 
chillies paid for the defendants after cre- 
diting them with Rs. 484-6-3 the proceeds 
of ths sale of the sam^. The chillies were 
purchased in IViay 1916 for the defendants' 

59 


account but as the defendants apparently 
did not want immediate delivery, the goods 
remained in the plaintiffs’ godown until 
JNovember. On November 26tli the plaint- 
iff.s wrote to the defendants asking fox 
instructions as to the despatch of the chil- 
lie,3 saying: “I wrote to you to have the 
same despatched but you do not write to 
me about the despatch. Please write 
immediately on receipt of this letter- 
Ot.ierwise I would despatch them to Sri- 
min-;a 1 . You should at once send h ndt 
and things without delay ” On the 30th 
November, in reply, the defendants, who up 
to that t me had uot received the account 
for the goods, wrote a letter the material 
part of which was as follows: — ''On the 
day I returned back I wrote you to get 
the account adjusted. I will send all 
the dues on hearing from you. What 
you write now is not acceptable to me. 

0 brother no fall in the market 
is yet in sight within -five or seven days. 
It is not proper to bring one under dutches 
ill tins way. You ought not to have writ- 
ten such a ’etter to m2 and expressed your 
niul. I am rea iv to give you damages 
nor do I i)ropose to cause loss to you. 
Y.)i did not get anything from a certain 
person and you could not do anything . 

1 am ready to pay you damages and still 
yoi are hostile to me. If I would have 
got t le c l il es here I would not have snf- 
' ;re(l )w.Cm> derug this you will get 
the account adjusted.” There can be no 
doubt tiiat at that fme the market- 
value of chillies, at al events in Patna, 
had fa len be'ow the pr ces current at the 
date jf t le p irc lase. Tne p aintiffs did not 
reply to tins .etter and it may be observ* 
ed t lat n tiie letter of the 36th November 
vyich they had wr tten they had stated 
that if they d d not receive an immediate 
rep’y to their letter they would despatch 
the chillies to Srimaiigai. About a fort- 
night after the detendaut’s letter was 
received, the plaintiffs without giving any 
iixt'mitioa sold the chillies for a sum of 
Rs. 484-6-3 and they claim that they are 
entitled to the difference between the sum 
so realised and the purchase^ price. The 
plaintiffs were the defendants' agents and 
clearly to my m’nd had no authority to 
sell w'thout iiistri-ctions. They would have 
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been entitled to despatch the goods or if the 
defendants failed to take delivery they woul d 
have been within their rights in selling 
the goods after giving notice that they 
would do So if delivery was refused but no 
such notice was given. Whether one re- 
gards them as sellers or whether one regards 
them as agents it seems to me that the 
plaintiffs had no authority to sell the goods 
without instructions from the defendants 
or without giving notice that unless 
the defendants took delivery they would 
sell the goods for what they would fetch. 
If they are to be regarded as sellers then, 
c. early, they are governed by section 107 
of the Indian Contract Act which provides 
that “where the buyer of goods fails to per- 
form his part of the contract, either by not 
taking the goods sold to h m, or by not 
paying for them, the seller, liaving a lien 
on the goods, or having stopped them 'n 
transit, may, after giving notice totheb.n^- 
er of his intention to do so, re-sell them, 
after the lapse of a reasonable time, and the 
buyer must bear any loss, but is not 
entitled to any pxofit wliich may occur 
on such re-sale.'* It is quite clear, I think, 
from the fa:ts of this case that the defend- 
ants did not refuse to take delivery of the 
goods. A ]1 that they were asking was tliat 
delivery should be held over a little longer 
and there is nothing at all in the evidence 
which has been suggested to vs to point 
to the fact that they ever actually refused 
to take delivery of the goods. 

If, on the other hand, the plaintiffs are 
to be regarded as agents it seems to me that 
their business was to hold the goods at 
the disposal of their principals and unless 
they had express authority to sell them 
they were not entitled to sell them without 
either requesting payment or asking the 
defendants to take delivery and giving 
notice that in the event of their failure 
to do so they would sell the goods for their 
account. On the first January the defend- 
ants telegraphed to the plaintiff to deliver 
the chillies to them at Srimangal but 
by that time they had already been sold 
by the plaintiffs as stated. The plaintiffs 
Contended that the letter of the 30th Iso- 
vember was an authority to them to sell 
and that they were justified in the c ream- 
stances in so doing. It is not suggested 


that any other a thority beyond the letter 
in question was given to them. 

The Trial Court considered that the letter 
did not give any authority to the plaintiffs 
to sell the chillies and disallowed this part 
of the plaintiff's claim giving them a de- 
cree with Costs for the balance. 

The Subordinate Judge on appeal took 
a different view. He considered that the 
defendants having intimated that they 
wexe i^repaxed to be debited with any loss 
j istified the plaintiffs in disposing of the 
goods. 

On second appeal by the defendants 
to this Court the case came before a Single 
Judge who considered that he was not entitl* 
ed to question the findings of fact of tlie 
lower Appellate 0)urt or to consider whether 
the d(»ciment relied upon by the Subordi- 
nate Judge was i^ropcrly interijreted by 
]i m. He accordingly dismissed the appeal. 

brom that decision the present appeal 
has been preferred by the defendants un- 
der the lietters Patent. Altliougli the 
find ugs of fact of the first Appellate Court 
are not open to question in second ajjpeal 
it is always open to the second Appellate 
C)urt to consider whether there is in fact 
any evidence to support the findings. In 
the present case the only evidence adduced 
in siipi)ort of the findings is the letter of 
the 30th November. That letter, as well 
as the plaintiffs' letter of the 26tli INovem- 
ber, to wliich it is a reply have been placed 
before us and it is contended that they 
afford no evidence to support the findings 
of the Subordinate Judge. The learned 
Judge of this Court in second appeal de- 
clined to consider the case from this point 
of view. With great respect, I think he 
ought to have done so and determ'ned for 
himself, not whet heir the lower Apj^ellate 
Court’s view of the evidence was right 
or wrong but, whether there was any 
evidence which supported his finding. 
We have considered the letter of the 
30th iSiovember which is the only evidence 
put forward in vSnpport of that finding and 
indeed the only evidence upon which the 
find'iig was based and it seems to me that 
it is impossible to read into it any authority 
to the plaintiffs to sell the chillies. I have 
already set out the material parts of the 
letter and it is not necessary to refer to it 
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again, but I think it is quite impossible 
to find throughout that letter anything 
which would possibly be interpreted as an 
authority to the plaintiffs to sell. It ap- 
pears to be the letter of a person who was 
appealing rather to the generosity of the 
plaintiffs not to enforce their rights of des- 
patching the goods immediately but to 
wait, and possibly to wait a little longer 
for payment, and the mere fact that they 
say that they are quite willing to bear 
the loss or suffer any damage that may 
arise cannot mean more than that the 
loss was theirs and does not really concern 
the p’aintiffs. In these circumstances, 
it seems tometJiat there was no authority 
given m that letter at all to sell and, there- 
fore, that being the case, there was no evi- 
dence at all in this case which would sup- 
port the findings of the learned Subordi- 
nate Judge. 

It was cojtended that section 53 of the 
C>itract /ict was app icable to this case 
and that under that sect on the p'aint ffs 
had in fact been prevented from per- 
form'ng their part of the agreement and 
that they were, therefore, entitled to avoid 
the contract and to sue the defendant 
for any damages which they might suffer. 
Brom first to last, throughout this case there 
is nothing to show that the plaintiffs ever 
purported to rescind the contract. Their 
duty was to ho'd tlie goods for the dis- 
posal of the defendants and if they intend- 
ed not to hoM them any longer then, ob- 
viously, to my mind their plain duty was 
to intimate to the defendants that unless 
they took immediate delivery they would 
dispose of the goods by sale and recoup 
themselves for their loss. Had they done 
so, clearly, they would have been entitled 
to ask the defendants to pay the balance 
between the price fetched and the price 
paid for thegoods originally, but not having 
done so it seems to me they acted without 
authority and they cannot, in the circum- 
stances, having failed to deliver the goods, 
ask the defendants to pay the cost. In 
my opinion thi^ appeal should be allowed 
the decision of this Court and of the Sub- 
ordinate Judge should be set aside and the 
decision of the Trial Court restored.' The 
defendants are entitled to their costs 
throughout except the costs in the Trial 


Court which will be paid by them as 
directed by the Munsif. 

Mullick, J.— agree. 

N. n. Appeal allowed. 


ALLAHABAD HIGH COURT. 

Second Crvin Appeal No. 549 op 1922. 
Jul> 3, 1923. 

Present.'—Mx . Justice Kanhaiya I/al. 
GAYA SINGH and others— Plaintifps 
— Appellants 
versus 

SURAJBALI SInGH and others 
— ‘Dependants Respondents. 

Construction of document — Mor*gage- 4 e§d — 
Mortgage by conditional sale — Deed of further 
charge ' r mashrat-ul-rehan — Consolidation — 
Redemption — Evidence Act {I of 1^72), s. 90— 
Transfer of Property Act {I V of 1882), 3.59 — 
Hypothecation deed executed before Transfer of 
Property Act — Signature of executant, absence of — 
Presumption of genuinentst. 

A person mortgaged his property by way of 
onditional sale .ater <11, he borrowed some 
more money fr m his mortgagee and executed 
a eed which recited the earlier mortgage 
by conditional .sale and stated that a further 
loan was take 1 from the mortgagee which 
was to be included in the money dae on 
the earlier mortga .c and re-paid with it It 
also contained a covenant that, until the money 
due on the latter deed was paid, the mortgagor 
would not be entitled to redeem the mortgage by 
conditional sale or to transfer any portion of the 
mortgaged property. The deed was described 
as a ilced of further charge {dastawez timassuk 
mashrat’tU-rehan): 

Held, that the amount due on the deed of fur- 
ther charge was to be consolidated wit 1 that due 
on he mortgage by conditional sale. [p. 932,00!. 2.] 

Ranjit Khan v. R imdhan ''ingh, 2 I id. Cas. 
850; 31 A. 4 t> A. L. J. *'54 a d Hat Pershad 
\. Ram Cuanlcr, os Ind. Cas. 730J 19 A. L. J. 
807; 3 U. r. L. R. (A.) 139; 44 A. 37; (1922) A. 
I. R. fA.) 174, follow'd, 

Baldeo Rai v. Murli Rai, 16 Ind. Cas. 6^8; 
ro A. L. J. .20 and Kesar Kunwar v. Kashi 
Ran, 30 lad. Cas. 7775 37 A. 634; 13 A. L. 

8S9, distingui hed. 

A Court may presume the genuineness of a 
document more than 30 years old, which was 
executed befor(‘ tiie Transfer of Property Act 
came into force, and which was properly 
registered i by t ie executant, even if it is 
not sign d by the executant personally nor bears 
his mark. |p. 932, col. 2.] 

Second appeal against a decree of the 
Subordinate Judge, Jaunpur, dated the 
5th of January 1922. 

Mr. H. Mushtaq Ahmad, for the Appel- 
lants. 

Mr. Miikhkir Ahmad, for the Resp^-a dents. 
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JUDGMENT. — This appeal arises out 
of a suit for redemption of a mortgage 
by conditional sale effected by Ram Dayal 
Sitigh and others infovonr of Sukhai Singh 
and Gopal Singh on the I2th of Janiury 
1862. Tiie suit was resisted by the de- 
fendant No. I who claimed in addition 
the money due on wiiat he described as 
two otJier deeds of further charge. One 
of them was disallowed by the Court of 
first instance but allowed by the lower 
Appellate Court, and it forms the subject- 
matter of the present appeal. The latter 
deed recited the earlier mortgage by 
Cvondtional sale and stated that a further 
loan of Rs, ^00 was taken from tite mort- 
gagees, wuicJi was to be included in the 
money due on the earlier mortgige and 
re-paid with ii. It also contained c, co* 
venaut theut until the money due on t]:e 
latter deed wasp.xid, the mortgagors could 
not be entitled to redeem the mortgage bv 
conditional sale or to tr,insfer any portion 
of tiie mortgaged property elsewiiere, t^^e 
deed WcJS described as a deed of furtaer 
charge {dastaw<iz tamashuk mash rat-ul-fehan) . 
Tne language of the document, taken 
as a whule, clearly .shows that the parties 
intended that the money due on the subse- 
quent transaction, represented by the 
above deed of further charge, was to be 
consolidated witii that due on the earlier 
mortgage by conditional sal *, and taut 
the said mortgage by condition'! sale was 
uot to be redeemed till the money due 
on the deed of further charge was paid. 
In fact, the morUag rs had agreed not 
to transfer the property elsewiiere till the 
money due on tfie deed of further charge 
>vas re-paid. Tae terms of the documents 
correspond very uea.rly witli tue terms 
of the documents wuicii formed tae sub- 
ject of consideration in Ranjit Khan v. 
JRimdhan (^) Har Pershaa 

V. Ram C hander (2). Tae le.irned 
Counsel for the appellants has referred 
to the decisions in Baldco Rat v. Murlt 
Rai (3) .and Kssar Kunwaf v. Kasht Ram 
(4). But the terms of the documents con- 


(1) 2 Ind. Caa. 859: 31 A. 482; 6 A. b. J. 654. 

(2) Ind. Cas. 750; 19 A. If . J. 807; 3 U. P. 
L. R.. (A.) I ; ; 44 A. 37; (1922) A. I. R. (A.) 174. 

(3) 16 Ind. Cas. 638; 10 A. b. J. ^20. 

(4) 50 'nd. Cas. 777; 37 A. 634; 13 A. b. J. 


sidered in those cases were in no sense 
identical with those whicJi form the subject 
of consideration in the present appeal. 
In the former case there was no indica- 
tion afforded by the deed of the creation 
of any furtner ciiarge and all that it pro- 
vided was tliat the money due on the later 
transaction was to he paid hist, that is 
to say, before tuat due on the earlier deed 
was paid. In the latter case the contract 
of consolidation was not explicit .is in the 
present instance, and the document was 
n )t desc ’ibed as a deed of furtlier charge. 

It is also urged that the lower Appellate 
Court was not justified in presuming the 
genuinenes.s of the deed of further charge 
in queslioAi inismucli as the deed did not 
purport to have been signed by tue execu- 
tants personally or to bear their marks. 
Tae deed was, however, executed on liae 
I2t:: of J.anuary 1862 before tue Transfer of 
Property Act 01 1882 had come into force, 
and it w.is usual at that time tunt tjie 
sign>tures ot the executants and all 
siiC.i . ttesting witnesses, ns were illiterate 
were made by tne scribe at tueir instance 
or request and they were treated as signa- 
tures made by an authorised agent and 
.,s effectual as the signatures or marks of 
the executants themselves. Tue document 
was d ily registered by the executants 
and over tiiirty yeors old; and tuere is 
no reison to tuink tiint it was otoerwise 
than g' a inc. The appeal is, tuerefore, 
d’sm’ s d with costs. 

A. A. Appeal dismissed. 


NAIPUR JUDICIAL COMMISSIONERS 
COURT. 

Second Civil Appeal ino. 32-B of 1921. 
September 5, 1923. 

Present Mr Kotva], A. J. C. 
CHANDRaBKaGA A'D anoiher— 
PLAINTIFFS - Appellants 
versus 

GaMP;SH KKSHEO- Defendant- 
respondent. • 

Bevar Inam Rules of iSsg-^Dmhpandia 
allowance, whether inam — Succession — “ Direct 
lineal heirs** in f. 5, meaning of. 

Beshapande aUowduce in Berar is an %nam and is 
governed hy the Beijar Inam Rules of 1859. The 
inmn falls under class (4) (fiiflt) and is dealt with 
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by f. 6 of the Rules, fp. 933* co^. 2;p. 914. *•! 

The words " direct line^ heirs " m r. 5 of the 
Berar Inam Rules refer to the heirs of the person 
mentioned just before in the same clause, that is, 
the first grantee under the British rule and not to 
any future incumbent who has not been mentioned 
anywhere in the clause, [p. 934, col. 1.] 

Appeal from a decree of the iidditional 
Dislxict Judge, /mraoti, dated the 13th 
Octobet 1920, in Civil Appeal No. 18 ot 
1920. 

Jar. G. G. Eatvalne, for the i^ppel'snts. 
Idr. D. T, Mangalmuiit, f(r tie 
spoil dent. 

JUDGMEIiT.--^l'h:\s appeal arus ott 
of a suit for recovery of a si are of a Desh- 
pande allowance wlu’ch is pa’d fcy tie 
Government to the defendant Gar e si as 
the re&p resen tat ivt of the family of W’atan* 
dar Desbpandias of l^lorsi Fergana. Admit* 
tedly, the allowance was divisible amongst 
four brand ti oi tl tfsm ’y. These branches 
andtbereiat:onfl p ol tl e jarfes are sb^wn 
in tbe following gex.eakg ca labJe:-^ 

NAGOJI 

I 

Viskwanath Gondaji 

T • ^ I ^ 

Janardan p | 

I Bengaji Oopal 

Kolaji I I 

I Tryambak Sayaji 

I*axman | j 

I Ekaii Baloji 

T r t I 

Ba’aji Yeshwent Dhondopant Narbajl 

Kaloji Vithal Jairam Jaifcrishna 

I I I 

Pralhad. Feorao Krishnarao 

I I 

I I I Kesheo 

Yamuna Chandra- Harmant- | 
i (plaintiff bhaga rao. Ganesh 
No. 2.) plaintiff (defendant.) 

No. I. 


Bhasker. Ramrao. Laxman. Shamrao. Ganesh. 

Defendant Ganesh, Hanmantrao and 
Pralhad represented three branches and the 
five sons of Kaloji tbe fourth. Hanmant*- 


his sisters claimed to succeed to his share. 
They sued for the share of the allowarce 
for the year preceding and the year si c- 
ctediug Hanmantrao *s death. The defend- 
ant’s pleading isnotvery cl ear bi. tit appears 
to amount to this, that the allowance 
being a grant to the Deshpande farrily 
the plaintifts who had by marriage ceased 
to belong to the family In d no right te share 
in it in succession to Hanmantrao. I 
do not refer t> the other pleas wh:ch are 
now not material. The Trial Coirt had 
framed the following two issues on the 
above pleas: — 

''i. Whether the Watan in auit can 
go to plaintifis by succsfs’on errot? 

2. Have plaintifis no cause of ?cti m 
fur the Eawajma cf 1918-19?’* 

The Trial Coi it hoUlixvg tUt accord') g 
to the Bombay School cf Hindu Taw tie 
sister ib recognised as a Gotroja Sapitida 
and an heir and that si cctssion ti ti.e 
allowance was govtix^ed by the ordinary 
Hiidu Eaw decreed the plaintiffs* claim. 
The lower Appellate C^urt held that the 
allowance was governed by rule VI of the 
Inam Rules, and that under that rule the 
pkintiflb were not entitled to succeed 
since they were not direct lineal heirs of 
the last holder Hanmantrao. This decision 
is the result of its bdding that the lineal 
heirs referred to in that rule are the lineal 
heirs of the last holder and not of the first 
granted under British rule. The plaintiffs 
appeal. 

Tie first question to be decided is, whe- 
ther Deshpande allowauce is an tmm 
and governed by the Berar Inam Rules 
of i% 9 . This question has been very 
fully dealt with by the Financial Commis- 
sioner in ruling No. i in section VI, serial 

0, 4 c f the Berar Revenue IVi ant. al, V jIii me 
II, 277. I agree with the Finai.c'al 
Commissioner’s decision and lis reasons 
therefor, which need not be repeated hire. 
I am refern d to secti)/ V, serial No. 4, 
paragraph 3, which says: — , . 

“It is to be noted that the direct'ens 
Cunc.rnii^^^ the emolumfents of Dcs^-mlk^’s 

, +^1J^ T«mn T?tilA ft 
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refer only to ** inams '*by which the Inams 
Ru es mean land grants. The restrictions 
on the succession to Beshmu kb and DcvSh- 
pandialnairs Contained ini’ am Rule VI, 
read with Inam Rule V, do not, therefore, 
apply to the succession to these cash rusums, 
tl e succession to which is regulated by the 
perse na I law the Watan family. ♦ ♦ ♦ *' 

This statement is orly a part of exeajtive 
instructions and interjirets tl e law in a 
pprticulrr manner but ijas not the firce 
of law like the Inam Rnles. hJo reasons 
arc given in support if the irterpretatica 
at d it ignores the ptrcvioi s nlirg of the 
Financial Commissioner. 1 hold that the 
allowarce is an Inam andgovened by the 
I mm Rules. 

Tlu .r-ext questi or is, whether the plaint- 
iffs are entitled to the allowance after 
Hanumaatrao''sdeath. The inam fallsunder 
class 4 (first) end is dealt with by nile 6. 
Rule VI (2) lays down that it shall be dis- 
posed of accoraii.g to clause 2 of nle V. 
The part now material of rule V is as 
follows: — 

''If the present incumbeit is a descend- 
ant of the original grantee, the inam will 
be cortinied to him hereditarily, subject 
t) the following Conditions first, succes- 
sions limited to direct linisl heirs and un- 
tivided brotners. " 

Tne qi estion is, which is the person 
whose direct Hn .el hJr ar;- referr:.d to 
in the fir t sub-clat se? Wi*tther the first 
grajitte under the British rule. The w:>rds 
"direct lineal heirs" must be taken U 
refer tu tic, heir of the person mentioied 
juit before h the same clause a ad that 
is the nresent ij cumbei t or the ii cumbent 
when the wles were made t^ whom the 
inam is directed to be continued heredi- 
tarily The expression cannot be held 
to refer to any fi ti re incumbent who has 
not been mentioned any wu< re in tl e clause. 
The objection urgea agaiist tlis iittr- 
pretatioD is that if the first grartee under 
the British rule dies without lineal heirs 
and is succeeded by his undivided brother, 
when the latter dies his lineal heirs would 
not succeed btcause they are n3t the Hucal 
heirs of the first grantee. It is sa’d that 
this could rot lave bciu Contemplated. 
There is no grave reason wh\ this could 
pot have be.n contemplated, but th^ fact 
that the obviovsitterpietatioiT of thtJangw*. 


age of the rule leads to a result which seems 
somew^iat aromalous does not justify 
a different and less obvious iuterpretatior . 
It is also to be noted, as remarked by the 
Financial Commissioner in nlii^g JNo. 2 
in section VI, serial No. 3, that unless the 
expression "direct lineal heirs" refers to 
the heirs of the first grantee under British 
rulo the expression '^undivided brothers" 
would be meaiirglcss. I am cf opinion 
that the lineal heirs referred t)in nleV 
clause 2 (first) are the lineal heiis of tie 
first grantee under British rule. 

Wliethtr the plaintiffs are eatith.d to 
si'CCeeo to t i^e inam depends on the questi 31, 
whether they' are the direct lineal heirs 
of sii ch a grantee. In the first Court the 
trial proceeded on the assumption that 
succession to the allowance was governed 
by the ordinary Hindu Taw and it was, 
therefore, not ascertained who was the 
first grantee under British rule, and there 
is nothing on tl t record to show who such 
grantee was. I, therefore, remand the case 
to tie 1( wer Appellate Court for findirgs 
as to wl 0 was the first grantee of the allow- 
ance from the British Government aid as 
to whether the jlaintiffs are his lineal 
lieirs. The lower Appellate Court will tako 
further pleadings and allow evidence t j he 
given either before itself or in the Trial 
Court. Xht findings will be remitted to 
this Court Bs early as may be. 

G. ». D. Ca9e remanded. 


LAHORE HIGH COHET. , 

Second Civn. Appeae No. 1620 of 1920. f 
April 21, 1923. ^ ? 

Present Mr . Justice Hpriison and ' 
Mr. Justice Zafat Ali. 
GHRBAKBSH SINGH— 

Pi AINTI PE— APPEIX ANT 

versus 

BHAGV'AN SINGH— Defendant- 
Respondent 

Linitatuft ^ct {J2i 6; Jco8) Sch. J, Aft. X23, 
ttemnit QQ^kgaUe kr 
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A suit by « legatee t® recover a share of the 
estate of the deceased bequeated to bim from a 
cO'legatee who is in posststion of that share is 
governed by Art. 123 of Schedule 1 to the limita- 
tion Act. fp. 936, col. I.] 

Mmuftg Tun Tha v. Jkfo Thit, 3S Ind. Cas. Soqj 
44 C. 379; 19 Bom. I/. R. 294; 13 A. L. J. 9®; 32 
M. ly. J. 71; 21 M. L. T. 97; 21 C. W. K. 527; 26 
C. I,. J. 169; 9 56; lu Bi r. L. T. 138; 44 

I. A. 42 (P. C.), Zemifidav of Bhudrachalam 

& Bolavancha v. Vntkaiadfi Appa Rmo, 70 
Ind. Cas. 689: 43 M. L. J. 486; (19*2) M. 
W. N. 532; 16 L, W, 389; (1922) A. I. R. (M) 
457: 46 M. 190, relied on. 

Second appeal frotn a decree of the 
District Jitoge, Anuitsar, dated the 4th 
June 1920, affirming that of the Subordi- 
nate Judge, Second Class, Amritsar, dated 
the 13th Bebniary 1920. 

Mr. Sagar Chand and I«ala Jagan Nath, 
for the Appellant. 

Dala Badri Das, R. B., for the Respond- 

ent. 

JUDGMENT,— One Hazura Singh died 
in 1910 leaving four sons. He is .‘aid to 
ha\e disinherited two by a ^ill and to 
lave left to the remaining two the wl ole 
of his property, which he asserted in the 
document to he self-acquh ed. The two 
legatees lived at peace with each other 
until recently and now, in the year 1919, 
Gurbakhsh Singh brings a suit against 
his elder brother Bid g wan Singh for his 
si are in the estate, which he says 
Bhagwan Fingh has appropriated in its 
entirety. It has been held by both the 
lower Courts that the suit is barred by 
limitation, that Ait. 123 does not 
apply, and that uncicr Art. 320 also 
the suit is barred. On second appeal it is 
contended that, even if Ait. 120 applies, 
six years have not e’apsed sii ce a demand 
was made by the plaintiff and, therefore, 
the suit is within time and iuither that 
Art. J23 dees apply and govern the 
case. So far as Art. 320 is concerned, 
the plaint does not disclose the dated 
any demand bul merely states v.^guely 
that a demand was made. Counsel for the 
appellant contends that, tender these 
circumstances, it is for the defendant to 
prove the negathe that no demand ^as 
n ade within six : ei rs and that it is 
unnecessary for him in his plaint even to 
state that he las a cause of action uithin 
lin itaticn. For this view he can acdice 
no authority find y\e find that, as the 
plaint does not disclose s dmiaad fvithin 


six years, even if Art. 120 did govern 
the case the suit would be clearly barred 
by time. 

As to Alt. X23, the real question is 
the applicability of Mamig Tun Tha v. 
Ma Thit (i) and whether the view taken 
by the Full Bench of the Madras High Court 
inXI/III Maaras Low Journal Zemindar of 
Bhadrachalam 8 l Palavancha v. Venhata- 
dri Appa Rao (2)] more especially at page 
500* is to prevail as against many previous 
rulings. Article 123 says that a suit for 
a legacy or for a share of a residue 
bequeathed by a testator may be brought 
within 12 years and it has been leld 
hitherto that the suit must be against a 
person who lawfully represents the estate 
of the deceased and that it does not govern 
a case against an executor de son tort. 
The Privy Council ruling Mamg 
Tun Tha v. Af^i Thtt (i) doubtless dealt 
with a case in which the parties were 
Buddhists and a question of Buddhist 
c stem was involved. It is quite clear, 
howe\er, that the suit was against an 
cxeculor de sen tort and their Lordships 
observed at page 387! tl at proof of the 
custom having failed the plamtiff was 
entitled to bring his suit to assert "a 
right which he was at liberty to assert 
within any period that was not outside 
the period fixed by Art. 123 of the 
Indian Limitation Act as the period 
within which a claim must be made for 
a share of propertc on the death of an 
int( state." The fact that in the present 
case there was a Will docs not affect the 
position, for the Article applies equally to 
the case of an intestate's estate and to one 
in which tl e deceased has left a Will, 
Counsel contends that where two men are 
nominated as beneficiaries under a Will 
they are not legatees and the estate 
conferred uj on tl em is not a legacy, but 
he cannot explain wl at they are if not 
legatees. Before the Madras High Court 
the question was argued at considerable 
length and it was held that Art. 123 

(i) 38 led. Caa. few 44 C. 3791 19 Bcin. L R. 
294J X5 A. L. J. 9^; 3* M. 1. J. 71; 2J M. L. T. 
** - . fj. 527; 26 C. 1. J. If 9; 9 I, B. R. 


97J 21 C. W, 

>6; 10 Bur. L. T. 138; 44 1. A. 41 
(2) 70 lad. Caa. tSg; 43 L. J. 

W. K. 53tl li I* W. 369; (ifas) A. I. 
457; 46 M. 190 


56; 10 Bur. L. T. 138; 44 I. A.4f {P, C.). 

‘ ^ “ 48^1 6922) M. 

* ‘ R. (M.) 


•Page of 43 MTLT, 

tBftgeol44 Cl— IIAJ 
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applies to suits for legacies against any 
person ^'igl’tly cr wrongly in possession of 
t'le est te under such circrmstfinces tl at 
he is bound to deal with it as the estate 
of the deceased and that it, Iherefore, 
applies to suits for legacies against an 
executor de son tort. Here the defendant 
was certainly entitled under the \\ ill to a 
portion of the estate, but h.e is none-the- 
less an executor de son iort and, as 
exp la lied by the Chief Justice of Madras, 
at page 500* of the ruling, “ an executor 
de son ijft tukes ill the liabilities of an 
executor, and it would be u curious tiling 
if claims to legacies ag. inst an executor 
were not barred until the lapse cf i. 
years but claims against executors de son 
iort were barred in a shorter period,. That 
this Article applies to persons other than 
the executors in possession of an estate 
has been decided in several cases.” The 
Privy Council ruling is then referred to 
aid it is explained that what was there 
decided was t at Art. 123 applies to a 
claini to a share of an estate against 
co-heirs in possession. We accept tliis 
view as ob^io^sly correct and indeed we 
are unal le to understand how tl c Privy 
Council ruling admits of any other inter- 
pretation. We find that the suit was 
instituted withiu time. We accept the 
appeal and remand the case for decision 
on the merits. Oirts will follow the event. 

£. K. 

Appeal accepted. 


♦Page of 43 M.I,, 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Second Civn. appead No. 28.1 op 1922. 
Septemh.er 5. 1923. 

Present: — Aar. Wazir Ha?an, A. J. C, 
SHAIWS-IID-DIN KHAN— Dependant— 
AP PEEL ANT 
versus 

Agha Siyid FATEH vSHAH—Peaintiff-- 

RE.V POND ENT. 

Civil Procedure Code {Act V of 1908), s. 99, 
O. I, r. 10 — Suit instituted %n name of wrong 
plaintiff — Mistake, how rectified — E-'ideice A'^t 
(1 1872), 6.116 — Reoit '.iiU Qiuslun of lesso" s 
itUe, whether relevant — CstensibU lessee merely 
rustee—XiUe of lessor t whthr cm be ^mtioned 


- — Transfer of Property Act {I V of 1862), s. 106 
— Contract to contrary, whether -Naznl 

land, lease of — Rules of Government, rule 1820, 
interpretation of. 

"Wliere a plaint purports to be filed by a 
Municipal Board with the addition of the name 
of the Chairman as plaintiff, the error is not one 
of sui stance but merely of form and may be 
corrected under the provisions of O. I, r. 10, Civil 
Procedure Code, if the objection is taken in the 
Trial Conrt. f p. 937, cols, i & 2.1 

Under section 99 of the Civil Procedure Code, 
this defect cannot be made the ground of any 
interference with the decree passed by the Court; 
fp* 937, col. 2.1 

In a suit between a lessor and lessee, the 
latter cannot be permitted to deny the title 
of the former. |p. 93~,coi.2.] 

The fjuestion of the lessor's title is foreim 
to a suit for rent or in ejectment against the 
lessee and th' s is equally true in a case where the 
ostensible lessee is nurely a Imstfe and lialle to 
render ac fount to the cestuique trust.lp. 937,001. 2.] 

Bilas Kunwar v. Desraj Ranjit Singh, 30 Ind. 
Cas. 29(); 37 A. 557; C. W, N. 1207; 29 M. E. 
J- 335; 2 L. W. 830; 18 M, E. T. 248; 13 A. E. J. 
991; 17 Bom. I.. R. 1000; 22 C. E. J. 516; ^1915) 
M. "VW N. 757; 42 I. A. 202 (P. C.), followed. 

The terms of section 106 of the Transfer of 
Property Art are ‘snl ject to any contract to the 
contr. ry^ ' and a notice of ejectment complying 
with the terms of the contract is valid though 
it ma} offend against the terms of the aforesaid 
section, [p. 938, col. i.] 

Rule 1820 of Bnles of Government regarding 
management of Nazul propert}’ by Municipal 
Boards lays down that when a terminable lease 
is given it shall not ordinarily be for a period 
shorter than 30 years. The use of the werd 
ordinarily ' necess.' rily implies exceptions and 
t is discret onary with Municipal Boards to give 
a lease for a shorter period, [p. 938,00!. i.] 

Appeal egainst a decree of Ibe Third 
Additional District Judge, Sitapui, dated 
the 27t]i May 1922, upholding that of tl e 
Munsii, Sitapur, dated the 24th March 
1922. 

Mr. Ishri Prasad, for the Appellant. 

Mr. Muhesh Prasad for the Respondent. 

JUDGMENT.- The suit ott cf which 
tl is appeal has arisen vas brought 
:ic..inst the defvndain-arpellmt for pcs* 
session of plot No. 1274, iner.suring 3 
btswas 9 hhwansts 6 kadhwansis dtuate 
witl in the Municipal limits of Sitapur. 
On the 22nd November ic 04 the defend- 

ai. t-appellant's father, Fakhar-ud-dir, 
took the 1 nd in suit on a lease from the 
Municipal Board cf Sitapur. The contract 
between th(‘ parties in respect of this 
1 IK least* is t vid reed by an instrun ent 

t. bdlh* 22 N.iV mber 1904 executed 
by Fukharu^.uE* in favour of^^ lie Municipal 
Board, Xhf lessee was to fut up a p 
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made of tiles (khaprel). Tiie re it fixed 
was Rs. 24 a year payable on the first 
of every month with an instalment of 
Rs, 2. One i*f the conditions of the 
lease was that the Board shall have 
power to determine the lease by serving a 
notice of one month within whlc^i the lessee 
was to remove his mab.rials and to 
vacate the land; in the ev€nt of tl e 
lessee not complyine, with the notice, the 
Municipal Board had a right to remove 
the coi struction themselves. It appears 
that the Municipal Board ser\ed a notice 
on the defendant on the 27th July 1921, 
asking him to remove his construction 
on the plot in suit and to vacate the 
land within one month from the date of 
the receipt of the noUce. The defendant 
did not comply with, tl e notice. The 
suit was consequently lodged as state(i 
before. The Courts below' hove decreed 
the Suit. 

The first objection taken in this Coin 1 to 
the Aalidity of the suit is, th?t it was 
not in a proper form. This objection is 
based on the ground that the Chaiuuan 
of the Municijial Board of Sitapur ap- 
pears as a plaintiff in tlie bo(.y of the plaint 
and is mentioned by his name. It is argued 
that, in virtue of the provib oiis of sec- 
tion 6 of the U. P. Municipal Act, 
1916, the Municipal Boara is a corpo- 
rate body and as such it is vested with the- 
capacity of suing and King sued in its 
Corporate name and consequently the 
suit in the name of the Chairman of 
the Board was incompetent. The pre- 
mises are correct but the conclusion 
drawn is not strictly accurate. It is 
true that the name of the gentleman, who 
happened to be the Chairman of the Board 
on the elate of the institution of this suit, 
was mentioned in the heading of the plaint 
as the plaintiff but he was clearly described 
therein as the Chairman of the Municipal 
Board of Sitapur. There can be no 
doubt that the plaint w'as presented 
with the intention of showing that it was 
the Municipal Board which was suing. 
At the worst, it is a case where a suit 
has been instituted in the name of the 
wrong pel son as the plaintiff and the 
error could have been easily coriected 
under the provisions of r. lo of O. I 
p{ tji^ Cpde Qf Civil Procedure if the 


defend ant -appellant had taken the object 
lion in the Courts below which he has 
now uiged as to the form of the suit. 
It is admitted that it is for the first 
time in this Court that this defect is 
being relied upon as 3uslif>ing the dis- 
missal of the suit altogether, I have 
already said, that the defect is not one 
of substance but merely of form. 

Under section 99 of the Code ot Civil 
Procedure this defect cannot be made 
the ground of any interference with the de- 
crees which the Courts below have passed 
in this case. 

It is next urged that the plot in 
suit being nazul property the title to 
it is vested in the Secietary of State 
for India in Council and, therefore, the 
Municipal Board has no title to bring 
this suit in ejectment. This contention 
must be overruled. This is a case be- 
tween lessor and lessee where the lessee 
has refused to vacate the lease-hold irop- 
erty in spite of a proper notice to 
quit. The lessee cannot be permitted 
to deny the title of the lessor, in this 
case the Municipal Board of Sitapur, 
Under a certain Notification issued by the 
Government of tlie United Provinces this 
property has been entrusted to the manage- 
ment and control of the Municipal Board 
ot Sitapur but that is a matter with 
which we are not concerned in this 
case. The question of the lessor's title 
is foreign to the suit for rent or in 
ejectment against the lessee and this is 
equally tuie in a case where the osten- 
sible lessee is mereb' e trii<^tee and liable 
to account lo the cestui que trust. It is 
admitted that the defendant -ax^pellant's 
father, tliroi^gh whom the appellant derives 
his title to the occupation of the 
plot in suit, was let into possession by 
the Municipal Board of Sitapur. It is 
aho 1 ot denied that since he was so 
let into poesesion the rent reserved by 
the lepse has been paid by him to the 
Mumcipal Board. He received rot ice to 
quit but has never given up possession. 
On the other hand, h's learned Pleadtr 
now denied the title of the lessor. In 
the circumstances, the principle of section 
1 16 of the Indian Evidence Act applies. 
In the case of BUas K^nmr v, B^raj 
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Ranj it Singh (i) Sir George Farwell, in de- 
livering the judgment of His Majesty's Privy 
Council, said: — "Section 116 01 the In- 
(jian Evidence Act is perfectly clear on the 
point, anci rests on the principle well-es- 
tablished by many English cases, that a 
tenant who has been let into possession 
cannot deny his landlord’s tiile, however 
defective it may be, so long as he has 
not openly restored possevssion by suriena- 
er to his Imdloid/’ This contention 
must also be overruled. 

It was furtlier argued that, in v‘ew of 
rule 1820 of the Rules of the Go\ernment 
in relation to the mnnageirient of the 
nazul] ropeity entrusted to the cbaige of the 
Municipal Boaid, Here cannot he a lease 
in respect of luch propeit}’ for a period 
shorter than thirty yeaih. Th.e lerse 
in question should, theieion , he coi str ued 
to be for that j eiiod. TJis arguintnt 
again has no substance whatsoever. 
The rule referred to only says that, 
when a terminable Rase is given, it 
shall not ordinarily be foi a shorlt-r i e- 
riod than thirty years. The use of the 
word ‘ordinarily’ necessarily implies ex- 
ceptions and in the case before me the 
Municipal Board in its disci el ioji did 
not consider it proper to give a base 
for a period longer than what is stated 
in the^ lease itself. The argument, there- 
fore, fails. 

Lastly, it was argued that, having re- 
gard to the terms of section 106 of the 
Transfer or Property Act, the notice to 
quit, which was served on the appellant 
on the 27th July 1921, was not a 
valid notice. But the terms of sec- 
tion 106 are subject to any contract to 
the contrary and in the case before 
me there is a contract to the contrary 
embodied in the instrument of the 221 d 
November 1904. The notice served on 
the appellant is quite within the terms 
of the contract and docs not in any 
manner violate them. This argument 
also tails. 

The appeal is dismissed with costs. 

G, E. & X. S. D. 

Appeal dismissed. 

(i) 30 Ihd. Caa. 299J 37 A. 557; 19 C. W, N. 

1 207; 29 M. J. 335J 2 L. W. 830; 18 M. I.. T. 
248 j j 3 A. L. J. 9< i; 17 Bom. I. R* ioo6{ 22 C. 
U J. 516; (1915) M. W. N. 7^7; 42 I. A. 20.i (P. C.). 


LAHORE HIGH COURT. 

Second Civit appeae no. 1292 op 1921, 
April 25, 1933. 

Present: — Mr. Justi e Marti neau and 
Mr. Justice Moti Sagar. 

BASHU RAM and another— 
Peaintipfs— -AppeeXants 
versus 

PIARA chand— Defendant- 
Respondent. 

Punjab Courts Act {V I of IQI&), s. 41 (3) — 
Appeal, second- — Question of custom— Application 
for certificate— Order directing grant of certificate — 
Certificate, separate, whether necessary— Custom v. 
personal law — Adoption— Uncle's daughter's son-— 
Rai Brahmans of Mohra Bhatian, Tahsil and 
District Rawalpindi. 

Where the order of a District Judge directing 
the grant of a certificate under section 4I (3) 
of the Punjab Courts Act, read with the appli- 
cation for the grant of the certificate, contains all 
the paititulais requiied by the sectirn, the 
omission to draw up a formal certificate is 
irrmaterial. [p. 939, co'. i.] 

Rai Brahmens of ISlauza Ifobra Bhattan, 
Tahsil and District Rawalpindi, are governed by 
Hindu Law in matters of adoption, and the 
adoption of an uncle’s daughter's fon is recog- 
nised among them as valid, {p. 940, cols, i & 2 ] 
Daswandt v. Mahant Knshen Dev, 9 Ind. Cas. 
841] 3^ P. R. 1911; 109 P. L. P. 3911; 119 I’. 

W. R, 19J1, Lachman Das v. Pakla Mai, 59 P. 
R. 3908; 12 1 P. W. R. 1908, referred to. 

ihe strict Hindu Law of adoption is often 
modified by custom in the Punjab. |p. • 40, col. 2.] 
Second appeal from a deciee of the 
District Judge, Rawalpindi, cated the ist 
April 1921, affirming that ol the Senior 
Subordinate Judge, Rawalpindi, dated the 
3otli July 1920. 

Mr . M. S. Bhagat, for the Appellant. 
Bakhshi Tek Chand, for the Respond- 
ent. 

JUDGMENT. — The plaintiffs sue for a 
declaration that they are the owners of the 
lams and houses left by tbeir brother Sant 
Ram, who died in 1917. The defendant, 
who is Sant Ram's uncle's daughter's son, 
and also Sant Ram's wife’s brother's son, 
claims title to the property on the ground 
that Sant Ram adopted him and made a 
Will in his favour. The suit has been 
dismissed, the Courts below having con- 
curred in finding that the parties are 
governed by Hindu Law and that the 
adoption and the Will have been proved 
and ate valid. The plaintiffs lave pre- 
ferred a second appeal, in which the main 
contention is that the parties aregoverped 
hy custom, 
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A preliminary- objection is taken on 
behalf of the respondent that Here is no 
proper certificate Irom the District Judge 
as required by section 41 (3) of the Punjab 
Cdiirts Act. It is true that there is no 
certificate a]^art from the oraer of the 
District Judge granting one, but the 
appellants have filed a copy of that order 
which is in the following terms: — 

“I have hehj that parties are bound by 
Hindu Daw. Petitioner's contention is that 
Uiey are boiin by custom. The evi' ence 
is conflicting and difiicult. The question 
afiects a whole village and is thus im- 
portant. I accordingly giant a certificate 
under section 41 of the Punjab Courts 
Act'h 

We think that this order itself amounts 
to a certificate and as, when read with 
the application on which it w^as passed, 
it is found to contain all the 1 articular s 
required by section 41 of the Act we hold 
that the requirements of the section ha\e 
been satisfied and we overrule the objec- 
tion. 

The property in suit is situate in the 
villages of Mo! ra Bhattan and Mangot 
ill the Pawalpindi Tahsil of the Rawalpindi 
District. t>ant Ram was a Rat Brahman 
or Bhat of Mohra Bhai tan, and the village 
was no med after the Bhais who inhabited 
it. The material facts aie given in the 
following passage from the judgment of the 
learned District Judge: — 

“Both the villages in question, Mohra 
Bhattan and Mangot, are populated in the 
main by Rai Brahmans. There are about 
140 houses in both the villages and there 
are less than six houses belonging toother 
persons. There are two dhoks, however, in 
the village, Dhok h'ayauan seems to con- 
tain two houses of Sayads and Dhck 
Hashu contains four houses of occupancy 
tenants. These Sayads aie owners by 
purchase in the village. There are a few 
barbers, a Jhtwar, and a Sunar, w^hose 
presence there may only be temporary. 
Of both the villages the Lambardars are 
Brahmans. There is also evidence to show 
that there are only 40 to 50 ploughs in those 
villages though the families number 140. 
In spile of this, it would seem that 
numerous Brahmans do plough the land 
themselves, though there are some who 
Further, there are 88 people 


out of the villages, who are in service in 
the Police, Army, etc. Then, there are 
otlie: s who are shop-keepers, Granthts, 
toitga drivers, and pony hirers, etc. It is 
also in evidence that some of the poorer 
numbers still take birt and perform priestly 
functions, though this has become less 
common than formerly. Even plaintiffs* 
own witness fP. W. No. 5) further admits 
t at some st 11 wear the sacred thread.'* 

It is, as the learned District Judge 
observes, diflScult to say whether the 
principal means of livelihood of the Rai 
Brahmans is agricultine or service, since 
mtny are in outside employ and 
ei:^gaged in other occupatioas. The pro- 
prietary body isalso no longer homogeneous, 
as persons of different tribes such as 
Sayads, Ghakhars, Khatris, Mohyals, etc., 
have become owners by purchase. Still 
the majority of the proprietors are Rat 
Brahmans, and the learned District Judge 
seems to be right in saying that they form 
a fairly compact village community and 
tliat their basic occupation is agriculture, 
and that thus the onus, which originally 
rested on the plaintiffs, is shifted to the 
defendant to prove that they are governed 
by Hindu Daw. He has, however, held 
that the onus has been discharged by proof 
of the fact that there have been nu melons 
til contested alienations in the village as 
well as many adoptions, and by proof of 
certain instances in which daughters have 
succeeded to property in the presence of 
collaterals. 

Theiehave been 44 sales in the villlage, 
of which 21 were in favour of a Khatri 
and many others in favour of persons of 
various castes besides Brahmans, and 15 
gifts. None of these alienations have 

been contested. The learned District Judge 
has mentioned a case in which Mr. Stephens 
decided in 1903 that the paities followed 
custom, hut that case is not in point as it 
related to another village and the parties 
to it Mahal Brahmans and not Rai 
Brahmans. There have also been many 
adoptions of sons or giandsons of daugh- 
ters or sisters. One of these was contested 
by the plaintiff's family and the suit 
failed. 

Besides the alienations, there are two 
instances mentioned by D. W. Nos. 7 and 
18 in which daughters bav^ succeeded 
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preference to collaterals. Only two tnsta’ ces 
to the contrary have been cited and both 
ate capable of explanation. One Chet Ram 
was succeeded by I is cobaterals, but the 
land was very small in crea and it 
was in moitga^^e with Gnrdit Singh W. 
No. ii) at the time of Chet Ram*s death, 
so that the dau^htprs may not have 
though tit worth w])ile claim it. More- 
over, the mutation took place onb.' in 
1917, so that the succe.ssi n ma^' \et be 
contested. Tlieotjur instance is that of 
the succession to the property left by one 
Bharo, and the explanation of her 
daughter not succeeding is given by the 
latter ks hii'^band I). W N-. ii, who says 
that the'-e was oidy a small quantity of 
land and that the collaterals were his 
sister’s sons. 

None of the authorities cited before us 
sppear to be on all b airs with the present 
case. Devi Dkta Singh v. Dfopti (1) on 
which Counsel for the appellants relies, 
does not he’p him, as no evidence was 
given in that case to rebut the presumption 
which it was held arose in favcuir of the 
parties following custom, In Daswandi v. 
Mahant Krishen Dev (2} although many 
alienations were shown to have taken 
place, only one of them was a peimanent 
transfer I0 a non Brahman^ and the power 
of alienation was restricted by the provi- 
sions of the wajih-ul-arz. 

There is one case, not cited before us, 
which in some respects resembles the 
present one, namely, Lachman Das v. 
Pahla Mai (3) a case relating to Brahmans 
of Gopalpur in the Amritsar District. 
Those form d, as in the lue^ent 

case, a compact village community and they 
followed agriculture, although t]iey were 
not wh"lly dependent ui'on it and f oh owed 
other professions also. But in a previous 
case a daughter's son had been allowed 
to succeed as it was founa to be proved 
that daughters excluded collaterals, a- d 
as the evidence adduced in the case before 
the Chief Court did not lead to a difiierent 
conclusion the findings of the lower Courts 


(1) 2 Ind. Cos. 940 \ 56 B* 1909; 96 P. w. 
R. i9o9i 1*9 B. L* R* 1909 - 
.2) 9 Ind. Cas. 841; B. R. igiij 109 P. I,, 
R. 191IJ 119 B. W. R. 1911. 

(3) 59 B. R. 1908; 121 B. W. R 190'^ 


that the plaintiffs’ family were governed 
by Hindu T/aw as regards alienation of 
ancestral property were affirmed. 

We think that in the present case the 
learned District Judge is right in finding 
that t'.e defendant has succeeded in dis- 
charging the onus of proving that Sant 
Ram was governed by Hinati Daw. 

As regards the validit}^ of the defend- 
.int's atioption, although under the strict 
Hindu Law the ado] tion of a person 
standing to his adoptive father in the 
relation in which the defendant st( od to 
Sant Ram woula not be permissible, it 
must be borne in mind tliat that law is 
in practice often modified by custom, and 
w'e find in the iiresent case sufficient evi- 
dence that it Iit^s 1 een so modified in 
respect of adoptions, sisteis and daughter’s 
sons and grandsons having, as already re- 
marked, been adopted in sever 1 install ces 
and no such adoptions h.nving ever been 
declared invalid. 

The appeal consequently falls and we 
dismiss it with costs, 
z. R. 

Appeal dismissed. 


LAHORE HIGH COURT. 

Second Civjr Appear No. 1604 op 1922. 
January 19, 1023. 

Present i — Mr . J ustice Campbell. 
Musam ma CHET KAUR, through 
HER Mukhtar-i-A wr- Defendant— 
Apperrant 
versus 

GURMUKH SINGH— Praintiff and 
oT HERS“~ Defendants— Respondents . 

Vender and purchaser — Privity of contract’^ 
Money left in hands of purchaser for payment to 
mortgagee, whether attewhable as belonging to loiter. 
One Haruatti Shigh xnortgaeed abotme to Hira 
Singh for Rb, 700 and suDieqitciitly eold the 
house to one G: out of the sale price Rg. 700 
«¥cre left with G for payment to Hira Singh. G 
then sold the house to defendant, and again out 
of the gale price a gum was left with the 
defendant for payment to Hira Singh. The laft^f 



CHET KAUR V. GURMUKH SINGh. 

tealised the mortgage-money direct from Haniam 
Singh. Sub'^equentiy, he obtained a money- 
decree against Harnam Singh and in execution 
of that decree brought to sale the sura left in 
deposit with the defendant for payment to him- 
self. The deposit was purchased by plaintiff 
who now sued to recover the amount* 

Held (i) that Harnam Singh having paid off 
Hira Singh could claim to step into his shoes; 

(2) but that Hira Singh 11 it having been a parly 
to the contract between G and the defendant 
coaid not enforce that contract and consequently 
thire was no sum ill tne hd ids of the defendant 
attachable as b-‘bn|irig to Hira Singh or 
Harnam Singh, ml the plaintiff’s suit was, 
t lerefore, liable to be dismissed 

Seco-id appeal fro u 0 decree of the 
D stiict Judge, Amritsar doted the i-^th 
May re/ersiu'g that 0'' tin M msif' 

First Gmss, Aiuritsaip dated the 23rd Decem- 
ber 1921. 

Mt, K. /. Rusto'nj \ for the Appellaat. 
yit.DeuR^ij S iw'infiy^ U)r the Rc-Jpoad- 
eiits 

J 0 OQ’MENT.~ ■ Tlie facts o** th's case are 
as follows: — 

Haraam Siugh murt gaged, oa a date 
uukuowu, a ho vje to Hira Si rgh for 
Rs 700. 

Oa 12th iVl UcU 1917 Harnau Siuglisold 
the samj hoise to GhiUmJilau for 
Rs. 1,700 aud Rv 70 ) were reta iled by 
Gh ilam Jilaqi for payment to the mortgagee 
H ra Suiyli. 

Ou 24tli November 1919 Gluilam Jilaui 
sold the iio'.ise to M^is.immit Chet Kaur 
for Rs. 2,700. The sale-deed redted that 
Hira Siugli liid a charge on the house and 
that Rs. 1,0 '0 were leC ip deposit with 
the vendee for payment to H ra Sin'gh or 
his legal representative, liaruani Smgh's 
name is not mentioned. 

On 13th April T918 Hira Singh sued 
Harnam Singh on a bond and got a decree 
on 7th May 1918 for Rs. 115 and costs. 

Before suing out execution of this decree 
Htu Singh, accordmg to his own vstate- 
meut in the prcvsent suit, realised from 
Harnam Singh the mortgage charge of 
Rs. 700 on the house above-mentioned by 
bringing to sale anotlior Jioaso. The truth 
of this statement is not challenged 
in the appeal before m2 wh'ch is to 
be described presently. 

In h'S appheat'on for exe:atioji 0^ his 
decree for Rs. 115 aga'ust Harna n Singh 
Hira Singh stated that a sum of Rs. 700 


belonging to Harnam Singh was in the 
hands of Musammat Chet Kaur and he 
asked for this to be attached. It was 
attached accordingly and was brought to 
uuction-saie. At the sale an objection 
was notified by Musammat Chet Kaur that 
she held no s im of Rs. 701 » belonging to 
Harnam Singh. The money attached was 
2)nrchased by Gnrmukli Singh for Rs. 230. 

Gaimiikh Singh then instituted the suit 
from wh'ch the present second appeal has 
anscxi against Musammat Chet Kaur lor 
recovery ol Rs. 702. Hira Singh and 
Harnam S.nAi were joined as detendants. 
The cause of action was his auction-pur- 
cuase. 

The Trial Court aismisse 1 the suit, hold- 
ing tha , in tue circumstances described 
above, Musammat Chet Kaur was not in 
possession of any money belonging to 
Harnam vSingh With wnom she had no 
contract. On appeal by Gurmukii Singh 
the District Judge gave him .t decree for 
Rs. 700 '‘the ariiou.A lying in deposit with 
Musammat Cbet Kaur." The learned 
District Judge appareu iy accepted as true 
the siateirieut above described of Hira 
Siugh aud his dec , .ration that he had no 
claim on the Rs. 700 lying with Musammat 
Cuet Kaur aud held that, in those circum- 
stances, Gurniukh Singh, t m auction- 
pure baser m execution proceedings, could 
recovei froiu Musammat Chet Kaur. 

The latter nas preferred a second appeal. 
Her real grievance seems to be that she 
caiuiit get possession oi the bouse, which, 
according to the evidence in suit, bas lemaiir 
e 1 Jii tue possession of Hira Smgu as mort- 
gagor and wHch Hua Sii^gh says has been 
handed back by lum to Harnam Singh. 
Apparently, she would be quite wilhng to 
pay the money if she could get the 
Jiouse. Her answer to the suit, however, 
that she possessed no money recoverable 
from her by Harnam Singh is effective. 

Tne argument that Harnam Singh stepped 
into the shoes ot Hira Smgh as holder of 
tne charge on the house mentioned in the 
sale-deea of Ghulam Jilani to Musammat 
CheiKam is not contested. It is coaCeded 
that, na/ing paid off Hira Singh, he may 
claim to Have done so. Bat it is pointed 
out for the appellant that Hira Singh was 
not a paruy to the contract between 
Ghulam J ilani and Musammat Chet Kaur 
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arK^ coaid not intervene in i1 or bring a 
suit upon it. Tliis contention is correct 
and is supported by a lui niber of authori- 
ties, e, g., Jamna Das w Ram Auiar Pande 
(i), Jamna Das v. Ram Autar Pande (2); 
Mangal Sen v. Muhammad Hussain (3) 
Mannaih VeettU liti Panku Menon v. 
Dharman Achan (4) and Iswaram Pillai v. 
Tar eg an (5), 

The last named case distinguishes and 
explains Deb Naratn Duit v. Ram Sadhan 
Man dal (6) relied upon by the other side 
which is also distinguisJie d in a later 
judgnient cf the same Co.irt Kherode 
Behari v. Raja Narendra Lai Khan 
(7) and isclearl} distinguishable on its facts 
Irom the present case. This being so, 
Musammat Chet Kaiir held no money 
attachable as belonging toHarnam Singh 
or as being propertv over wliich he liad a 
disposing power exercisable for Ids own 
benefit, 

I accept the appeal, set aside the decree 
of the lower Appellate Court and restore 
the Older of the Trial Co.irt dismissing the 
suit, with costs throughout. 

Z. K. 

Appeal cHoepted. 


(1) 13 Ind. Cas. 304; 34 A. 63; 16 C. W. N 97; 
II M L. T. 6; 9 A. L. J. 37 ; (1912; M. W. N. 32 
15 C. If. J. 6S; 14 Bom. h. R. i; 21 M. 1,. J. 1158; 
39 I. A. 7 (P. C.). 

(2) 2 Ind. Cas. 460; 31 A. 352; 6 A. It. J. 427. 

(3) 27 Ind. Cas, 737; 37 A. 115; 13 A. h. J. 73. 

14) 43 Ind. Cas. 625; 41 M. 488; 22 M. D. T. 

543; (1918) M. W. N. 98; 34 M. I,. J. 193; 8 I,. 
W. 1 18. 

(5) 23 Ind. Cas. 951; 38 M. 753; 26 M. ly. J. 127. 

(6) 2 > Ind. Cas. 630; 41 C. 137; 17C. W. N. 
1143; 18 C. ly. J. 003. 

(7) 55 Ind. Cas. 3m; 23 C. W. N. 453. 


PATNA HIGH COURT. 

Appear from Appeeeatb Decree 
Isjo. 1044 -OF 1921. 

August 14, 1923. 

Present .‘—Justice Sir Jwala Prasad, Kt., 
and ^ir. Justice Ross. 

BIRINCHI SINGH— Peaintiff — 

AppElhANT 

versus 

vSARODA PRAvSAD MUKHERJI 

AVD 01 riERS— D kFENCA^IT.'— RESPONDENTS. 

Mortgage — Prior and subsequent mortgages — 
Decree on subsequent mortgage — Sale in exe- 
cution — - Auctton-purchaset, whether entitled to 
recover possession — Prior mortgagee, rights of. 

One R mortgaged his property to 5 on the 14th 
December 1902. In 1912 R sold a portion of 
the property to S for Rs. 400 found due ou the 
mortgage. His right iiiider the mortgage of 
1902 was kept alive. Meanwhile, on the 20th 
July 1907, R had mortgaged his entire property 
to C who obtained a mortgage-decree and put 
the property to sale when the plaintiff purchased 
it, Plaintifi could not, however, obtain possession 
on account of an objection by 5 and instituted 
the present suit for recovery of possession.- 

Held, (i) that 5 being in possession of the prop- 
erty as owner his right of redemption was not 
lost in spite of the purchase made by the plaintiff 
in execution of mortgage-decree of C ; [p. 

944, col. 2 3 

{2) but that S had only a right of redemption 
and could not resist the possession of the plaintiff 
unless he redeemed the property, [p. 944, col. 2 ] 

Parasram Singh v. Pandohi, 67 Ind. Cas. 533; 
20 A. ly. J. 401; (1922) A. I R. (A.) 135; 44 A. 4-2; 
4 U P. h. R (A.) 14 s. followed. 

Ganpat Lai v. Bindbasini Prashad Narayan 
Singh. 36 Ind. Cas. 274; 24 C. W. N. 954; 18 A. 
b. J. 555; (1920) M. W. N. 382: 12 ly. W. 59; 47 
I. A. 91; 39 M. h. J. 108; 2 U. P. I,. R. (P. C.) 
103; 28 M. ly. T. 330; 47 C. 924 (P. C.), referred to. 

.ippcal fioiu li uecibion oi District 
Judge, I 31 iagal]»ur, aat d the 2ua M rcli 
1921, confirming tliat of tie Munsif, 
Buagalpur, date,.^ the 28th January -920. 

Mr. L. K. Jha, for t he Appellant. 

Messrs. N. C. Si ha, N. C. Roy and S, 
C. Mojumdar^ lor the Respondents. 
JUDGMENT. 

Jwala Prasad, J. — Tue plafirtiU is the 
appellant m tuis case. He brought an 
a-tion to recover possession of the prop- 
ert> in dispute on the strength of his 
purchase at au auction-sale in 1917. 

One Ramlal Misser had 10 kathas of land 
within the Municipality of Bhagalpur. 
He anl his sons ate defendants second 
part> in this case. He mortgaged the 
properly to Sarado Prasad, the defendant 
first parly, on the 8th January 1900. This 
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mortgage was satisfied and we are no 
longer concerned witli it. 

Ramlal mortgaged the said property 
again to Sai'ado Prasad ou the 14th Decem- 
ber 1902. In 1912 Randal sold four kathas 
out of the aforesaid lo kathas to Sarado 
Prasad for Rs. 400 which was found due 
to him upon his mortgage- bond. In the 
sale-aeed liis right under the mortgage of 
the 14th December 1902 was koj)! alive 
and was not extinguished. In the mean- 
time, oil the 2oth June 1907, Ruidal 
mortgaded his entire Id kathas to Cliuni- 
1j1 Marwari and Cdiunilal obtained a 
mortgage-decree ana put the proi^erty 
to sale. TJie plaintiff Biriuchi Singli imr- 
chasjd this property at the auction-sale 
held in execution of the afoTLS.dd mort- 
gage. He, theiefoie, could not obtain 
possession of the 1 rope!t> on r.ct.ouu'i of 
an objection having been lais d by Sara lo 
Prasad. He, therefore, instituted the pre- 
sent suit for recovery of posses.smii. 

His contention now is that he has a 
right to redeem the mortgage of Saiado 
Prasad dated the 14th December 1902. 
The Courts below have held that Chuniial 
knew of the mortgage of Sarado Prasad 
dated tlie 14th December 1902 inasmuch 
as he was a party to the suit oa the 
mortgage of Sarado Prasad for the e.iforcv- 
meat of his mortgage of tie Stii June 
1907, and in that suit it was stated that 
Sarado Prasad had a second mortgage of 
the 14th December 1902. Satacio Pr^^sad 
shoild, Iherefore, have been made a party 
in the mortgage suit brought by Chuniial. 
His rights, therefoie, unuer the niottga: e 
of the 14th Deceuiber 1902 w'^ere not 
affected. He occupieil two positions, first, 
that of a mortgagee under his mortgage 
of^ the 14th December 1902 which was 
prior to the mortgage of Chuniial in the 
enforcement of which the plaintiff pur 
chaseu the property in question, and, 
secondly, he was purchaser of tpe 4 kathas 
out of the lo kathas unucr his kahala of 
1912. His right to revieem tl;e mortgage 
of Chuniial with res ect lo the 4 kathas 
purchased by him was, t eretore, not ex- 
tinguished. Chuniial had luaue Ramlal 
a party to his suit, but Pamlal had lost 
all interest in the 4 kathas inasmuch as 
he had disposed of it in favour of Sarado 
Prasad. With respect lo 4 kathas, there- 


fore, Sarado Prasad was the owner thereof 
at the tune when the mortgage suit of 
Chuniial was brought. He was, therefore, 
interested in the redemption of Chunilal’s 
mortgage and, not having been made a 
party, no opportunity w^as given to him to 
redeem. Tlds view is supported h} 
t ie cases of Hassanhhat v. Umap (1), 
Umes Chunder Sircar v. Zahur Fatima 

(2), Het Ram v, Shadi Ram (3;, and 
Parasram Singh v. Pandoht (4). The 
last mentioned case is the latest case on 
the subject being of February 1922. 

Mr. Jlia on behalf of the appellant 
relies on the hrivy Council a ecision of the 
case of Ganpat Lai v. Bindbasini 
Prasha. 1 Narayan Singh (5). Upon this 
decision he contends that the right of 
ledeiiiption, if any, possessed by Sarado 
Prasad, defendant first party, was extingu- 
isl ed after the sale of tlK property in 
executicn of w hch Uie plaintiff had pur- 
chased it. In that case the mortgage- 
decree was obtained on foot of a mortgage 
executed by the father of a joint Mitakshara 
family not having ma^e his sons a spar ties. 
The mortgage-debt was admitted to be for 
ta mily necessity and In fact the so s never 
disputed their liability either under the 
mortgage or the decree. 

Tlie question, there! ore, for determina- 
tion in that case was whether the interest 
of the s >ns in the family property passed 
by the sale in execution ot the mortgage- 
decree obtained against the father alone. 
In the c rcumstances of that case referred, 
to above it w^as held that the sale of the 
propeity passed the interest of the sons 
also. Tuat case was decided upon the 
principle of representation and it wes 
upon that principle held tuat the son’s 
right of redemption was extinguished with 

(1) 28 B. 153J 5 Bom. b. A. 892. 

(2) 18 C. 164; 17 I A. 201 5 Sar. P. C. J. 
507: 9 Ind. Dec. (n. s.) no (P. C.). 

(3) 45 I^d.. Cas. 798; 40 A. 407; 5 P. b. W. 
88 j 16 A. b. J. 6071 35 M. b. J. i; 24 M. b. T. 
92; 28 C. b. J. 188; (1918) M. W. N, 518; 20 Bom. 
b. R. 798; 22 C. W. N. 1033; 9 b. W. 550; 12 Bur. 
b. T. 72; 45 I. A. 130 (P. C.). 

(4) 67 Ind. Cas. 533; 20 A. b. J. 40 1; (1922) 
A. I R. (A) 1351 44 A- 462? 4 If* F. b. R. (A) 145. 

(3) 36 Ind. Cas. 2741 24 C. W. N. 9341 18 A. 

b. J 555; (1920) M. W. N. 38a; 12 b. W. 59i 
.47 I. A. QIJ 39 M. b. J. 108; 2 U. P. b. R. (P. C) 
103; 28 M. b. T, 330; 47 C. 924 (P. C). 
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the extinction of tlie fatjicr s right and 
that, unless tlie sale was set asi.le upon 
fresh grounds, the sons couih not .esist 
the possession ot tiie purchaser in execu- 
tion of the inortguge-oecree. 

Now, in tlie present case Sarado Prasad, 
defendant first party, is an out anj out 
purchasei of the interest of Ramlal in the 
4 kathas of the land in dispute. Sarado 
Prasad, therefoie, coal,] not represent him 
in the mortgage-suit bro igfit by Chiinilal. 
There was no question o' repress ntatio.i 
and Sara do Prasad was, tiiere’ ore, entitled 
to be made a party and thus ‘o be given 
an opportunity to redeem the mortgage 
of Chundal. 

The sale in the preseit case has not the 
cSect ot extinguishing the right ol te.iemp- 
tion of Sarado Prasad. Ris mortgage of 
1903 mast remain alive until it is redeem- 
ed, for once a mortgage always a 
mortgage. 

In the case cited above, Parasram Si'^i'gh 
V, Pandolii (4). it is said that “all that 
the plaintiffs (as in the present case; are 
entitle 1 to is to get back their mortgage- 
money- After ah, they are merely mort- 
gagees and as such are liable to be redeem- 
ed by the ow.ier of tiie property, that is, 
the mort.,agor or whoever represents him. 
In this case tiie prior mortgagees, the 
defendants, having acquired the equity 
of redemption, stand in the shoes of the 
mortgagor and are the owi ers of the 
property."' 

This observation exactly applies to the 
present case where Sarado Prasad, being 
the prior mortgagee, purchased privately 
the equity of redemption of Ramlal with 
respect to 4 kathas of the land in dis- 
pute an I became the owner tliereof. 

Dr. Rasbeliari Ghosh, in his book on the 
the I^avv of Mortgage, at page O25, quotes 
from Joaes in support of the proposition 
that it is obligatory on the part of the 
mertgagee to implead all persons interest- 
ed in the equitr of redemption in a suit 
based on his mortgage. The important 
passage in the quotation from Jon s is 
as folio .vs*. — 

“ The sale vests the estate in 1 be pur- 
chaser subject to redemption by the person 
interested in it wlao v\ab not made a 
party to the proceedings. His only remedy, 
however, is to redeem. lie cannot 


maintain ejectment against the purchaser, 
lie can not have the sale set aside- by 
inter veiling by petition in, the foreclosure 
suit. His only right is the light of 
redemption.*’ 

This is a complete answer to the con- 
tention of Mr. Tha that the auction-sale 
in favour of the ])laintiff vested the prop- 
erty in him freed f'om the mortgage in 
question and that Sarado Prasad ought 
to ^ have brought a suit against tie 
plaint ff and to have the sale set aside. 
vSarado Prasad n-ed not have oone any 
of the.se things. He is in possession of 
the property as owner tiiereof and his 
right of ledemption is nM lost and in 
spile of the purc’aai>e male by the plain- 
tiff in e.xecation of tbe mortgage -decree 
ol Chunihl tbe ri:,dit of redem -tion of 
Sarado Prasad is not 1 )St. I, however, 
agree with Mr. JJia that Sarado Pr.tSail 
has only a light ol redemption and can- 
not resist the possession of the plaintiff 
unless he redeems the p’'operty. There- 
fore, in the present casi it is necessarj^ 
t.) declare tha^ the plaintiff will be 
entitle 1 to get possess! )n af the property 
unless the defen tant first party redeems 
the plai .tiff’s mortgage within three 
months of the date tlu/t the amount duc to 
the plaintiff on his mortgage in respect of 
the 4 kathas which was inirchased by the 
defendant fi'st party undei his private 
kabala is ascertained in the Court below. 
It must be mentioned that the defend- 
ant first party’s prior inoit.^age of IQ02 
subsists oidy as a lien over the 4 kathas 
and with respcM to the b kathas it has 
absolutely no eff -ct, and that the defend- 
ant first party has no right to 
redeem the entire mortgage of the plaintiff 
so as to be subrogated to his positiou 
as mortgagee of the 10 kathas. The 
defendant first party’s right is confined only 
to 4 kathas both as prior mortgage .i under 
his mortgage of iqo2 and as purchaser 
unler the private kabala, and he has, 
therefore, toreoeem a proportionate share 
of the mortgage-money due for the 4 
kathas. He will, therefore, remain in pos- 
session of 4 kathas the remaining 6 kathas 
being in the possession of the plaintiff. 

With these remarks the appeal is dis- 
missed and the case will be sent back to 
the Munsif in order that he may determine 
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the amount due io the rduintiff wliHi the 
defendant first party Jias to piy in ord^r 
to rede em hi s nior 1 14 ag e . 

In the circumstances ot the case, each 
party will bear ids own costs. 

Boss, J. — I a pee, 

K. s. D. Appeal dismissed. 


LAHORE HIGH COURT. 

Miscellaneous Second Ci*/il Appeal 
N o. 1961 OF 1922. 

May 8, i()23. 

Present: — Mr. Justice Moti Sa"-;ar. 

MUHAMMAD aBDUULA- Judgment- 
D ! <:b TOR — Ap pell ant 
versus 

JIWAN MAD— Decree- H^'Lder - 

R'CSPONDENT. 

Civil Procedure Code { Act I’ of 1908), s. Go— 
Attachment — Gratuity paid by University, whether 
attachable — Gratuity in consideration of past 
services, whether debt. 

Section 60 {if) of the Civil Procedure Code does 
not exempt private pensiong or pensions payable 
by a body other than Government from 
attachment. A pension or gratuity payable by 
a University does not, therefore, fall within the 
purview of the section. 

Janki Das v. £. I. Ry. Company, G A. 6341 
A. W. N. (1884) 210J 4 Ind. Dec. (ic. s.) 247, 
dittinguished- 

Bhoyruh Chundtr Hoy v. Madhub Chundir Sen^ 
t C. L. R- 19. rcfeired to. 

The Syndicate of the Punjab University 
recommeude I a giatuity to be paid to the 
judgment-debtor iu consideration of past services 
which the latter had renderetl to the University, 
but before the gratuity could be paid to him it 
was attache! by the decree-holder in execution 
of his .ecree against the judgment-debtor : 

Held,{i) that the gratuity not being a pension 
granted by Government was not exempt from 
attachment under section 60 {g) of the Civil 
Procedure Codej 

(2) that the gratuity constituted a debt payable 
by the University to the Ju Igment-debtor and 
was, therefore, liable to attachment under 
section 60 of the Code. 

Miscellaneous second appeal from an 
order of the D^s rict J 'dge, Lahore, dated 
the 37th April 1932, affirming that of the 
Senior Subordinate Jud^e, Lahore, dated 
the i 3 th July 1921. 

Lala L, C. Mekra. Tor the Appellant. 

^ LSiia Durga Das, for the Respondent. 

60 


JUDGMENT, —On the 14th of December 
1920 the respondent Jivvan Mat obtained 
a money -decree against the appellant for 
Rs. iAfJ from the Court of the Senior 
Subordinate judge at Lahore. In exeeu- 
tioL of this decree he attached a certain 
gratuit}’^ which the appellant was 
entitled to receive from the Senate of 
the Punjab University. On the 6th of 
May i()2i a cheque was received by the 
Executing Court from the office of the 
University and made over to the decree- 
holder on the same da}^- On the 9th of 
May 1921 the judgment- deb tor filed an 
objection that the gratuity was not liable 
to attachment under section 60 (g) of the 
Civil Procedure Code and that the money 
should not be paid to the decree-holder. 
The cheque, however, had already been 
pai'j and the mo ley realised by the decree- 
holder. Both the Courts below have con^, 
currently found that section 60 (^) had 
no application, and that the exemption 
contained therein related to gratuities pay- 
able to Government servants only. The 
objection filed by the judgment -debt or 
has accordingly been disallowed, and he 
has now comc up in second appeal to this 
Court. 

Two points have been urged before me 
hy Mr. L. C. Mehra who has appeared on 
behalf of the appellaiit. Firstly, it is 
contended that the gratuity payable by a 
University to its servants is in the nature 
of a Government pension and consequent- 
ly exempt from attachment under section 
60 {g) of the Civil Procedure Code. With 
this contention I am unable to agree. 
Section 60 ig) x)r()vides that stipends and 
gratuities allowed to pensioners of the 
Governmenh or payable out of any Service 
Fam ly P.:nsion Fund notified in "the Gazette 
of India by the Governor-General in 
Coil ncJ in thi behalf, and political pensions, 
shall not be liable to attachment or sale 
in execution of a decree. This does not 
exempt private pensions or pensions pay- 
able by a bo ly other than Government 
from attachment, and no authority has 
been cited before me in siippo t of the 
cont^ention that a pension or a gratuity 
payable by a University is a pension oi 
gratu ity falling within the purview of sec- 
tion 60 {g) of the Civil Proceduie Code, 
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Janki Das v. E. I. Ry, Company (i), dted 
by the appellant's Ci>nii?el does not in any 
way help him. In that cas-'a ceitain 
amount of bonus had been recommended 
by the Traffic Manager for a servant in 
the employment of the East India Rail- 
way Company in coi sideration of long and 
g(.oJ services. The recommendation was 
sanctioned and the amount of the bontis 
was receive! by ihe District Pay Master. 
Before payment could be made the money 
was attached in es^ecution of a decree. 
It was held that the money was not 
liable to attachment in execution of the 
decree, inasmuch as tbe 1 estov^al of the 
money w?3 a gift of moveable i^roperty 
if date subsequent to tjie qate of the 
passing of the Transfer of Pro])erty Act, 
and that, as it was not evidenced by are- 
gistered instrnm nt, it could only be 
affected by actual delivery which had 
not been made i i that case. It is clear 
that this judgment can have no bearing 
whatever on the present case. There was 
no decision in that case on the question 
whether a bonus payable to a s^rvent 
of the Railway Company was or was not 
exempt from attachment under section 266 
of the Civil Procedure Code of :88c. The 
next case cited was Bhoyruh Chunder Roy v. 
MadhubChunder Sen (2). That case, instead 
of supporting the appella at, clearly supj^orts 
tne respondent in his conteuiion that a 
private pension is attachal le in execution 
of a decree. 

Next, it ^ is contended that the gratu- 
ity in question had not become due and 
payable when the attachment waseffected 
and was consequently not a debt or prop- 
erty belonging to the judgment-debtor. 
This objection was not taken by the judg- 
inci.t-debtor in tne written objection 
filed by him in the Court of first 
instance, and he was not, therefore, 
entitled to take it in his grounds of 
appeal to the lower A} pvllate Court. 
Eurther, in the lower Appellate Court also 
he appears to have dropped this conten- 
tion as there is no adjudication of He 
point in the judgment passed by that 


(i) 6 A. #34} A. W. N. (1884) 210J4 Ind. Dec. 

(N. s.) 2 47 - 

(2, 6C.E,R. 19. 


Court. Mr. D- C. Mclra, however, urges 
that t'.e pjiiit was distinctly raised and 
argued by him befo re the lower Appel- 
late Court and that he is not responsible 
if that Cjurl nas f ailed to give a decision 
thereon. He has filed no affidavit in 
supi):>rt of fhi.? allegatioa, and I am 
unable to hold, in the absence of any such 
affidavit, that the point was argued ajid 
left undecided by the learned Judge of 
t'je Court below. In anV case, I am of 
f pillion that th re i.s no substance in this 
c<)nteation 'i he gratuity, winch had been 
recommeided by the Syndicate of the Pun- 
jab University" to be paid to th ^ appellant, 
was ill conshleiation of j i st services w'hich 
the latter had rendered to the UniverhJty, 
and Constituted a debt which CLuld he 
attached uncer section 60 of the Ci\dl 
Procedure Code. I do not see any foice 
in this appeal and dismiss it wAh costs 
thi Gughout. 

Z. K. 

A P pea I d Isftii ssed . 


PATNA HIGH COURT. 

Ebttkrs Patent appeae No. i of 
1923. 

August 14, 1923. 

Present: — Justice Sir Dawson Miller, Kt., 
Chief Justice, and Justice Sir B. K. 

Mullick, KT. 

AJTI CHAUDHURI— Appeeeanx 
versus 

JANAK EAE CIiAUDHURI and others 
— Respondents. 

Civil Procrdiire Code {Act V of 19^/8), O. XL I, 
r. 33 — AJor(i^ai,e dc, ree~ Appeal by one defendant — 
Power of Appeal Court to set aside entire decree — 
Letters Patent oj Patna High Court—- Pemand by 
Single Judge of High Court for re-iriali whether^ 
judgment — Hindu Law — Legal necessity — Proofs 
nature of. 

An Appellate Court has power under O. XEI, 
r. 33 , to set aside a mortgage decree in its entirely 
although only one of the defendante has appealed^ 
[p- 949 , col. 2.] 
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Where a Single Judge of the Patna High 
Court sets aside the decision of the lower 
Appellate Court and orders a re-trial by that 
Court that decision amounts to a judgment 
within the Letters Patent and an appeal lies to 
a Division Bench therefrom, [p. 950, col. i.] 

In the case of a mortgage by a Hindu charging 
the family property, where the question of legal 
necessity arises it is not sufficient only to prove the 
occasion upon which the money was borrowed 
but also that there was real nec'essity to borrow 
money at that time and evidence ought to be 
give 1 to show that the borrower had not 
aufficieut funds for the purpose just then. (p. 
948, col. 2.] 

I/etters P tent Ap])eal a ainst a decision 
of Ml. J stice Adami, dated the 7th 
De emb r 1922, 

Mr. S. N. Pahf‘, for the Appellant. 

Mr. A. B. Mukherji^ for the Respondents. 

JUO&MENT. 

Miller, C. J .—This is a a appeal under 
the lyetters Patent on behalf of the 
defendant No. 2 in tlie suit from a dec’sion 
of Mr. Justice Adani , dated the 7th 
December 1922, 

The suit out of which the appeal arises 
was instituted by the plaintiffs on the 7th 
August 1919 to enforce payment of a mort- 
gage-bond by sale of the security granted 
Under the bond. The bond was executed 
on the 3rd July 1911 by Mmammat Ruko 
Chaudhurain, w’dow of Uchit C laurlhuri, 
on behalf of herself and her two sons, 
Ajti Chaudhur’, who is thedefendant No. 2, 
and Backkan Cli iudhuri, who is the deceased 
husband of the defendant No. 3 It was 
clejir that thedefendant No. 3, asthe widow 
of Backkan Ciunidliuri,had no interest in the 
property on his death, the family being joint 
and she ought not to have been added as 
party This was so decided by the Tr'al 
Court and no question now arists iijion 
that point. The bond was exec ted to 
secure a loan granted to Musammat Ri ko 
Chaudhurain said to have been taken for 
the purposes of the marriage of her dai g liter 
Adaya, since deceased. The Musammat 
did not appear in the suit and fi’ed !-o 
written statement. The defendants Nos. 
2 and 3, that s, her son and daaghter-iir 
law, d'd app *ar and by the r wr tten state- 
ments contested the yalid’ty of the bond, 
alleged that it was wit ho it cons* deration 
and t jat there vas u > iiecess ty for tak ng 
the loan ment oned tnerem and they 


had not been benelitted by it, They fur- 
ther coiitended in their wrjtten statement 
that the produce and income of the lands 
in po.v.-ession of their mother was quite 
Sufficient for her maintenance and necessary 
expenses of herself and the other defend- 
a iis and, such behig the case, the taking 
of the Joai by the'r mother was entirely 
w t li ou t nece ss' t^^ . 

Tli'leurned Munsif before whom the 
case came for trial found that the payment 
of Consideration had been proved. He 
further found that the money was msed 
for the payment of the marriage expenses 
of the first defendant's de'ceased daughter, 
and on these findings he considered that 
the necessity for the loan had been made out. 
He did not in terms consider whether the 
first d deiidant had any necessity to borrow; 
that is to say, whether the state of her 
fin a ices was such that she was unable to 
find the sum of Rs. 200 which were neces- 
sary for the purposes of the marriage of her 
daughter. 

From that decision there was an appeal 
by the defendant No. 2, Ajti Chaudhuri. 
Th‘- learned District Judge who heard the 
appeal considered that, even on the evidence 
of the plaintifP*s witnesses, it had not been 
made out to his satisfaction that the con- 
sideration for the bond, that is to say, 
the jirevious loams, had in fact passed. He 
cons dered the surrounding circumstances 
andthe probablities of the case and arrived 
at the conclusion, based partly upon the 
^probabilities and partly upon the evidence 
of the xdaintiff's witnesses themselves, that 
tilts sum of Rs. 200 had never in fact been 
advanced to the widow. He considered 
the evidence as to the passing of consider- 
ation most unsatisfactory and unreliable 
and, aH hough the defendant No. i did not 
herself give evidence, which in his opinion 
ra^'sedapresumxition iuthe plaintiff's favour, 
he considered that the circumstances wlr’ch 
he had already mentioned, namely, the mi- 
re' ability of the evidence of the plain- 
tiffs and the probabilites of the case, were 
mne than sufficient to outweigh any pre- 
sumption arising from the failure of the 
defendant No. i to give evidence. He 
accordingly held that no consi der- 

at on for the bond passed. He further 
proceeded to consider whether in fact 
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there was any necessity for the loan and, findir^^s upon that point must stand. He 
dealing with this qijestion, he arrived at thensavs: "There being a daughter I think 
the conclusion that the defendant ISio. i I must hold that theexj>enses of the marri- 
upon the death of her husband having come age of the daug liter would be a legal nc- 
into 12 bighas of land and having a very cessity" and adds that the lower Appellate 
small family to maintain it was very Court had decided the question of nsces- 
unlikely that she would not have funds sity merely on ii ferences and probabilities 
in her hands sufficient to pay for the and he did not consider that its findings 
Marriage of any daughter, supposing as to necessity could be held tobeproxaer 
that she had any daughter about findings of fact. For these reasons he set 
to be married. It ought to be men- asule the decision of the District Judge 
tioned that one of the issues in the and sent back the case for re-hearing by 
case was, whether in fact there was any him. 
daughter of this lad}^ of the name of Adaya 

who had been married upon the occasion From that decision the defendant I\o.2 
when the loan was taken. The learned has ax^pealed. There can be no doubt 
D.strict Judge having arrived at the con- ^but this Court in second ai)peal is bound 
c'u sion f^fiat no consideration passed and by the findings of fact of the lower Appellate 
that it had not been shown that this lady Court and ought not lightly to disturb 
was actually in tieed of money for the mirri- those findings of fact unless it is shown 
age, apparently did not considerr it ueces- either that the learned Judge has gone 
sary to determ ne the question whether wrong on some question of law, or that there 
in fact she had this daughter Adaya or is no evidence to support the findings. It 
not. He dealt with the case upon the is unnecessary in this ax) 2 >ea] to Consider 
sjpposition that such a daughter did exist whether the decision of the learned Judge 
and finally he arrived at the conclusion of this Cnirt was right in so far as it de- 
that there was no necessity for any loan, termined that tJie Subordinate Judge had 
He further points out, which was the fact, not dealt j)roperly with the qucvStion of 
that the evidence upon the plaintiffs' side passing of consideration, but I think, with 
d'd not show that the plaintiffs made any great respect to the learned Judge of this 
enquiry as to necessity. He accordingly Court, that he failed to ai)preciate exact- 
allowed the api)eal and dismissed tiie plain- ly what it is necessary to i^rove in order 
tiffs’ suit witii Costs. to establish what is known as legal neces- 

From that decision a second appeal was sity. The learned District Ju( 4 >e based 
preferred to this Co irt. The learned Judge his decision partly upon tiie ground that 
was not satisfied with the manner in which no necessity for the loan bad been made 
the District Judge in first appeal had ar- out and, therefc^re, that the mortgage of 
rived at his conclusions of fact. He coir the family property was not binding upon 
sidered that, on the question of consider- that property The reason which induced 
ation, the production of the bond and the him to arrive at this conclusio.i was that, 
failure of the widow to appear and give even if the marriage of a daughter mght 
evidence in the suit was sufficient to prove be regarded as au occasion upon which the 
the passing of consideration, and that the manager or other person in charge of fa mi- 
onus was thereupon shifted to the con- ly property mght be ent.tled to charge 
tistiag defendants to disprove execution the property for the purpose of raising 
and payment of the money advanced. He money to j)r<;vid‘ for the marr age, 
considered that the learned District Judge still, the painfffs -ji a si it baied uj)on a 
had wrongly placed the onus in this res- m>rtgag;e charging tlie famly property 
pect. In dealing with the question of legal for such a purpose mi st jirove not only 
necessity, he referred to the fact that the the occasion iijion whicJi tl?e money was 
learned District Judge had not found as borrowed but also that there was a real 
a fact whether the widow had a daughter necessity to borrow money at that time 
Adaya or not, and that he ought to have and that some evidence at all events 
determmed this question but having fail- oughttobegiven to show that the bom wer 
ed to do So he considered that the Afiunsif's was not in sufficient funds to perform the 
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marriage or other necessary ceremony 
in the family. It appears from the evidence 
in this case that there was an entire fail- 
ure on the part of the plaintiffs either 
to prove that the widow was not possessed 
of sufficient funds to pay for the marriage 
of her daughter or that the plaintiffs, when 
the loan was advanced, made any enquiries 
as to that necessity. We have asked 
the learned Vakil for the respondents to 
point out tons from the evidence, if 
he can, any passage ir which it was alleged 
that the widow was really in need of funds 
for the purposes for which the money was 
borrowed. He was unable to do so, but 
could merely point to jjassages in which 
it was said that the money was borrowed 
for the marriage. In my opinion the de- 
cision of the District Judge was based 
upon a proper appreciation of the evidence 
whicl] it is necessary in such cases to prove 
and his decision on this point appears 
tome clearly to have been justified by a 
consideration of the evidence* before him. 
With great respect to the learned Judge 
of this Court he appears not to have dealt 
with the question of whether or not the 
widow was in fact in funds fdr the purpose 
for which the money was borrowed. He 
api^ears to have considered that, if the 
money was borrowed for the expenses 
of the marriage ceremon}' that in itself 
was quite sufficient to jiustify the loan 
without any proof that there was in 
fact necessity for borrowing money for 
that purpose. It follows, therefore, that 
the decision of the learned Judge of this 
Court cannot be supported and must be 
set aside and the decision of the learned, 
District Judge restored. fc* 

It was contended that, as the defedant 
No. I did not appear, the decree of the IVjun- 
sif ought tobe allowed to stand as against 
her. iNo claim for a personal decree against 
that defendant upon the covenant to re-pay 
the money was made and in fact no such 
decree could have been granted because 
the due date of the bond was the ist 
IViay 1912 and when the present suit was 
instituted i» 1919 any personal claim against 
the executant of the bond for the recovery 
of the money was barred by limitation. 
Firther, it is quite clear that if the family 
property is not bound by a mortgage of 


this sort there can be no decree against 
the Undivided share in that property be- 
i Paging to one or other of tie executants 
of tic bond who might be liable there- 
under. In the present case it has not been 
shown that the widow had any interest in 
the jiroperty at all beyond possibly some 
right to maintenance. The property 
is really that of her sons and they being 
manors she was acting on their behalf. 
The only question for dscision in such 
circumstances was, whether the bond was 
valid on the ground that there was legal 
necessity or benefit to the estate by reason 
of the loan. 

I ought to and that, although the defend- 
ant JNo. I did not appeal from the decision 
of the Munsif, the defendant No. 2 did so 
appeal and in my opinion the District Ju dge 
was quite competent under the provisions 
of O. XLI, r. 33 to set aside the whole 
decree although the defendant ho. i had 
not appealed. The decree was a mort- 
gage decree against the property and as 
such a decree could not stand, the Court had 
power to set it aside entirelv. Moreover, 
it is not shown that the defendant Iso. i 
had any interest in the property at all 
and, therefore, the effect of setting aside 
this decree will in no way prejudice her 
intere.sts. 

It was also contended during the course 
of the argument that no appeal lay from 
the order of IVir. Justice Adami sending back 
the case for re- hearing to the Court of the 
Dislirict Judge, and thelcaseof Raghunandan 
Singh V. Jadunandan Singh (i) was re- 
lied upon for this proposition. That case, 
however, is clearly distinguishable from the 
present. In that case the order of 
remand which was made was an order 
made by a Subordinate Court. The ap- 
peal in the present case is from a ju dgment 
of a Single Judge of this Court and under 
the lyetters Patent there is an apeal to 
a Division Bench from a judgment of a 
Single Judge of this Court. The question 
had to be considered by a Bench over 
which I presided in the case of Munshi 
Lai V. Mahanth Ramasis Puri (2). The 

(1) 43 Ind. Cas. 9 JW 3 !*• b. J. 2531 4 P. I,. W. 
450. 

(2) 65 Ind. Cas. 1731 1 Pat. 246. 3 P. I^., T. 34:51 
(1922) A. I. R. (Pal.) 384. 
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decision we arrived at in that case was 
that, where the Judge of this Co' rt with- 
out setting aside the decision of the lower 
Appellate Court merely remands the oaec 
for the finding of an issue with direct] ons 
to return that finding before finally dis- 
posii^ of the appeal that is not a judgment 
within the meaning of the l^etters Patent, 
but where the Judge of this Court sets 
aside the decision of the lower Appellate 
Court and orders a re- trial by that Coiirt 
that decision amounts to a judgment 
within the I,etters Patent, and in such cases 
an appeal is permissible from the de- 
cision. The present case is governed by 
the case of Munshi Lai v. Mahanth Ramasts 
Pun {2) and an appeal, therefore, lies. 

The result is, that this appeal 
must be allowed and the judgment 
of the District Judge restored. With 
regard to the costs of the suit and the 
subsequent appeals the defendai^ts Nos. 
2 and 3 are entitled to their costs of the 
suit. Ihe defendant No. 2 is entitled to 
his costs of the appeal to the Subordinate 
Judge and of the appeal to this Court and 
of the present appeal under the I,etters 
Patent. 

Mufliok, J.- I agree. 

Appeal allowed 

p. p. & M. D. j. 


LAHORE HIGH COURT. 

First Civin Apprai, No. 2025 of 1919. 
April 17, 1923. 

Pre&efd:~Mx. Justice Campbell and 
Mr. Justice Moti Sagar. 

mat and anothrr—Pdaintiff 
AND MIRAN BAKHSH- Defendant 
— Appeeeants 
versus 

ABDUT RAHIM — Defendant 

Respondent. 

NegoHMh Instruments Act [XX VI of mi) 
s. 9 --HoUer in due course, who is-^Fro-noL 
o /~- CkU Frocidun 

constitute a person a holder in due course 
tiuree things are necessary, (i) that the holdei 
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of the promissory-note must be a holder for 
consideration, 12) that it must have been trans- 
ferred tf. him bekre the amount mentioned in 
it hecame payable, and (3) that the transferee 
must he a transferee in good faiih, and that he 
should not ha\e any lea.'-on to believe that there 
was any defect in the title of the transferor, 
[p- 951, ccl. 2.] 

W here a promissory -note payable on demand 
is negotiated, it is not deemed to he overdue 
for the purpose c f affecting the holder with defects 
of title, of whith he had no notice, hy reason 
that it appears that a reasonable time for pre- 
senting it for payment has elapsed since its 
issue, [p. 952, col. 2.] 

D. N. Shah & Co. V. Bengal National 
Bank, Lid., 60 Ind. Cas. 940; 47 C. bCi; 33 C. E. 
J. 541, relied on. 

The rule laid down in O, 1 , r. i of the Civil 
Procedure Code is intended to enable persons 
aggrieved by the same act ox having the same 
right to relief to join in one su t instead of 
biinging separate suits, and is also applicable to 
appeals, [p. 951, col. 2.] 

Plaintiff sued defendants Nos. i and 2 
for the recovery of a certain amount due on a 
pro-note of which he claimed to be the holder in 
due course aud which defendant No. i had 
executed in faviur of defendant No. 2 and which 
the latter had transfen ed to the plaintiff. The 
suit was dismissed as against deiendant No. i 
but was decreed against deiendant No. 2. Plaint- 
iff and deiendant No. 2 filed a joint apjeal 
claiming that the suit should be decreed against 
deiendant No. i also: 

Held, that, having regard to the provisions of 
O. J, r. I of the Civil 1 rocedure Code, it was 
open to the plaintiff and defendant No. 2 to 
prefer a joint appeal against deiendant No. i 
for the same relief, inasmuch as it involved a 
common question, viz., whether defendant No. i 
co^d or could not be held liable for the plaintiff's 
claim, [p. 951, col. 2.] 

First appeal from p decree of tl e 
Senior Subordinate Judge, Tahore, dated 
the 23rd^ June 1919. 

Tala Tirath Ram, for the Appellants. 

Mr. F eroz-ud-Din Ahmad, for the Re- 
spondent. 

JUDGMENT.-— 1 his appeal ariees out of 
a suit to recover money due on a pig- 
rdsfory-note executed on the 12th of 
February 1917 hy defendant No. 1 in 
favour of defendant No. 2 and tran^erred 
by the latter to the plaintifi by indorse- 
ment, dateJ. the 26th of June i9iJS. 
Defendant No. 1 admitted the execution 
of the pro-note but denied receipt of the 
consideration, and pleaded, further, that 
the plaintiff was not a holder in ffvie 
course and that the transfer in his ^avonr 
vyas collusive an. also without considera- 
tion. Defendant No. 2 admitted the claim 
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id did not make any defence to the 
dt. The following issttes were fiamed'y- 
(ij Is the plaintiff not the hoMer in 
lie course of the pro^note in suit ? 

(2) If issue No. I is foimu in favour of 
be plaintiff, can aefendfsntNo. 1 dena^ the 
alidity of the pro -note and receipt of 
be consideraiion having regard to the 
rovisions of section 120 of the Negotiable 
astro TD^nts Act 

{3) If Iss.ie No. 2 is found in favour of 
efendant No. r, was the pro-note ex- 
ited without consideration? 

(4) Tf issues Nos. 2 and 3 are found in 
Lvour of defendant No. i, to what relief 
the plaintiff entitle.; and against 
horn ? 

The Senior Subordinate Judge found 
lat the plaintiff was not a holder i-i due 
)urse within the meaning of section 9 of 
le Negotiable Instruments Act, and, 
letefore, dismissed the suit as against 
efendant Nc. i. He further held that it 
ad not been proved that defendant No. 2 
ad paid any consideration to defemiant 
3 . I, but decreed the claim in full as 
gainst the former on the ground that he 
id cd’^itted thereceiit of the considera- 
on and had not contested tl e plaintiff's 
aim. 

The plaintiff and defendant No. 2 have 
ow preferred a joint sppeal to this Court 
^a nst this decree, and it has been con- 
mdel on Iheir behsh tlia^ the suit 
lou’d also have been decreed against 
efendant No. i who ^was the origin"! 
inker of the note. 

A preliminary objection has been raised 
lat a joint appeal is not maintainable, 
lasmuch as the interests cf the plaintiff 
'e not identical with those of defencant 
fo. 2, and that if both of them are 
^grieved by tiff’s aecree, they should hie 
iparate appeals on separate Court-fees. 
1 our opimon there is no force in this 
Election. A reference to O. I, r. i, 
the Civil Procedure Code makes it 
ear that all persois may be joined iti 
te suit as plaintl^ in whom any right 
relief in respect of or arising out of 
e same act or transaction is alleged to 
:1st, whether joiitly, severally ©r in the 
ternati'Ve, i^diere, if sueh persoilis brought 
parate suits, any common ojuesti'oji of 
w or feet would arise. The mmt rale 


applies to appeals also, and the common 
question which the Courts would be called 
upon to determine If separate appeals were 
filed would be whether defer d ant No. i 
can or cannot be held liable for the 
plaintiff's claim. The rule is intended to 
enable persons aggrieved by the sane 
act or having t! e same right to relief to 
join in one suit instead of brlrglng 
separate suits. We do not, therefore, 
think that there is any lecal bar to the 
plaintiff and defenaaJnt No. 2 joining 
together as appellants and preferring a 
joint appeal In this Court and we m'l st 
overrule the objection. 

The maio question for determination is, 
whether the plaintiff is a holder in due 
course so as to enable him to maintain 
this suit as against defenaant No. i who 
says he has received no consideration 
from defendant No. 2 for the pro-note 
in question. A ^'holder in due course" 
has b^en defined in section 9 of the 
Negotiable Instruments Act as follows : — 

'' 'Holder in due course ' means any 
person who for consideration became the 
possessor ©f a Promissory-rote, Bill of 
Exchange or Cheque If payable to bearer 
or the payee or iador.see tl ereof, if pa3^- 
able to, or to the order of, a payee, 
before the amom t mentioned In it became 
payable and without having sufficient 
cause to believe that an)^ defect existed 
in the title of the person from whom ke 
derived his title." 

It will be observed from this definitioia 
that to constitute a person a holder in 
dne course tlitee things are necessary, ij) 
that the holder of the promissory- note 
must be a holder for consideration ; (2) 
that it must 1 ave been transferred to him 
before the amount mentioned i.i it 
becime pa^’^able , and (3) that the trans- 
ferree must be a transferree in good faith, 
and that he should not ha\e any reason 
to believe tlxat t' ere was any defect in 
the title of the trarsferor. Tie learned 
Senior Subordinate Judge has held 
that the plaintiff was not a holder 
in due course inasmuch as the pro 
missory-note had not been indorsed 
in his favour before it become payable. 
In his ©pinion a note .payable on demand 
is a present debt and is due and payable 
at oncTe without demand, and in thq 
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present case the note was a note pa3^- 
able on demand, he holds th; t it became 
payable as soon as it was executed rnd 
tl'at no demand was necessary. For the 
appel anis it is contended tlat a pto- 
missary-note payable ^^n demand does not 
become payable until a denand is 
actually made, and tint as in this case, 
there is no evidence to show that the 
transfer was made after the demand, it 
is a perfectly valid transfer ai d not open 
to objection on the part rf defendanf' 
No. I. With this contention we nre 
Unable to agree. J here is no doubt that 
for the purpose of limitation a promissor^’- 
note payable on demand would be a 
present debt pay?ble wit! out demand, 
that the liability of the n akcr would 
accrue from the date of the note itself 
and that the Statute of Kimit at ion would 
begin to run in Iiis favour from the date 
of the note. But we do not think that 
these principles have any application to 
a case under secUon 9 of the Negotiable 
Instruments Act. The rule has leei. laid 
down in the case of D, N, Shah ^ Co, 
V. Bengal National Bank, Ltd. as 
follows: — *'The true rule applicable is 
that, where a piomissory-: otc pn^aVe on 
demand is negotiated, itisi ot decnii d to 
be over due, for the purpose of a heeling the 
holder with defects of title, of which lie 
had no notice, ly reason that it appears 
that c reasonable time for presenting it 
for payment has elapsed since its is.^ue”. 
We are in full agreement with this view 
and are of opinion that the ground on 
which the learned Senior Subordinate 
Judge. has held that the plaintiff was not 
a holder in due course cannot be sustain- 
ed. 

The important point to consider is, 
whether the plaintiff paid any considera- 
tion for this pro- note to defendant No. 2. 

It is alleged by the plaintiff that he paid 
Rs. 5,000 in cash I0 the defendant, Miran 
Bakhsb, when tlie transfer was made in 
his (plaintiff’s) favour, but he is unable 
to say whethef the payment was made in 
currenc3^-notes or in silver. It seems to 
ns hardly likely tl at if the ph intiff hap 
made 9ny payment, he would forget 
how the pa3 ment was effected; a nd would 

(I) 60 lad, Cm, 47 c. 8eij 33 C. I,. J. 541, 
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not be able to state whether tl e pry 
nient was in ct rrem y -notes 01 in silvei 
It is also clear from tie evic ence 11 a 
the plaint ff^ Bidaki Mai, w1 o is a web 
I nown ni one) -lender^ knew the partie 
belore the tr.' ncQ^^tion was effecied, am 
there can he no ( oul t that he must a]s< 
have knowm the circumstances um er wdiici 
the pro-note wa" orlgii all}’ oecittd. I' 
is in evicence that Abdul Rahim, de 
fendant No. i, ] ad executed a deed 0 
m rtgage in favour of one Rai Bahadui 
A mar Nath, that the latter brought a 
criminal case of cheating against Abdul 
Rahim in tlie Court of He Distiict Magis- 
trate of Bahoie, and tl et, in otder tr 
esc. pe conviction, he prevailed upon Milan 
Eakhsh, defendant No. 2, to execute a 
sirety-deed in favour of the complainant 
Rai Bah.adur Amar Natji and to make a 
promise tlu t he woi Id pay off the mort- 
gage within a w^eek from the date of tl e 
surety^-deed. It is alleged b} defenejant 
No. I that he executed this pro-i ote in 
favour of defenaant No. 2 to secure 1 im 
for the payment which the latter h^^d 
promised to make to the mortgagee Rai 
Bahac.ur Amai Nath but tlat, as Mir: n 
BaklisL fadet to carT5" out his promise 
anu to pay off Amur hath, the pro-note 
remained altogether ineffectual. Tl ere is 
evidence on the record to show that the 
plaintiff was cognisant ( f all these facts, 
and, in these tiicu instances, it is impos- 
sible to believe that the plaintiff would 
pay a large sum of Rs. 5,000 to tie 
defendant Miran Bakhsh when he knew 
that the latter had actually paid nothing 
to the maker of the premiss or3’-n<'te, 
Ri^ther,it is admitted that the defendant 
Miran Bakhsh owed a sum of about 
Rs. 6,000 aheady to the plaintiff w’hen 
the Indorsement in his favour was made 
and that tl is rroney haa been borrowed 
on the security of a house mortgaged in 
favour of 1 he plaintiff. It seems to 11 s me st 
unlikely that the plaintiff would advance 
a further sum of Rs, 5,000 to the defend- 
ant Miran Bakhsh on practically no 
security wl atevei when even the previous 
debt was outstrndin . l! is also signifi- 
cant tlat tie plaintiff has not pioduced 
a 133 hooks of account in support of his 
claim, and we cannot for a me, ment 

believe thtt the plaintiff would not prot^ 
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duce his books or fail to make any entries 
therein if the aavance had actually bten 
made. We cannot also lose sight of the 
fact that the plaintiff Bulaki Mai has got 
a deciee against Miran Bakhsh, defendant 
No. 2, who is said to be a man of piop- 
erty iind from whom he can easily 
recover 1 is decretal amount. Why he 
should be anxious to get a decree against 
defendant No. i also (unless it be in t^e 
interests of Miran Bakhsh, defendant 
No. 2), has not been explulnted, and it 
seems to us, in lliese circumstances, t]„al 
there is considerable force in the argu- 
ment of the learned Counsel for the 
respondent that the interests of the 
plaintiff and Miran Bakhsh, defendant 
No. 2, are identical and that they are 
acting in collusion with one another. For 
the appellants reliance has been placed oa 
section 118 of the Negotiable Instruments 
Act, and it is contended that, though 
there is very little direct evidence on the 
record as regards payment, it should be 
presumed that the transl^er was for con- 
sideration and that the plaintiff was a 
holder in due course. Theie is no doid t 
that the general presumption is ii favour 
of the plaintiff, but the presumption is 
ab^ays a rebuttable presun q ti on, and the 
circumstances to which ve have already 
alluded are sufficient, in our opinion, to 
sJiift the o^us on to the pi a ii, tiff to prove 
that he was a holder for consideration. 
With the exception of the statement of 
the plaintiff and defendant No. 2, there 
is no evidence on the record in suipoit 
of this payment wljch we consider wj^olly 
insufficient and we must accordingly Ida 
that payment of the consiaeration has not 
been established, and Uiat the plamliff is 
not a holder in due course within the 
meaning cf section 9 of the NegoFable 
Instruments Act. 

Next, section 43 is relied on, and it is 
contended that the plaintiff is entitled to 
succeed even if he is not a holder in due 
course. It is clear, however, that section 
43 cannot be of any assislance to the 
plaintiff unless he is a holder for con- 
sideration. On this question we have 
already found in the negative and tlis 
contention also must, thetcrore, be over- 
ruled. In our opinion the plaintiff's suit 
been rightly dismissed as against 


defendant No. i, and we do not see any 
reason to interfere with the judgment of 
the Court below. 

The result is, that the appeal fails and 
is dismissed with costs. The lower Court, 
while dismissing the suit, did not allow 
any costs to defendant No. i. The latter 
has filed cross-objections with regard to 
costs. In our opinion there was no reason 
why costs should not have been allowed, 
especially when the learned Senior Sub- 
ordinate fudge found that defendant 
No. 2 had not paid any consideration to 
defendant No. i for ihe pro note in suit. 
We allow the cross- objections and direct 
that defendant No. i should get his costs 
in the lower Court as well. 

Z. K. 

Appeal dtsmibsed. 


ALLAHABAD HIGH COURT. 

vSbcond Civid Appead No. 818 of 1923. 

June 14, 1923. 

Present: — Mr. Justice Kauhaiya I/al. 
BHAGWAN DaS and another — 
Peaintiffs— appeXdants 
versus 

SUKHDKO KORIK and others— 
Defendants — Respondents. 

Limitation Act {IX of 1908), Sch. I 
Arts, 62, 123, 127 — Hindu joint family — Sepa*- 
ration — Joint-debt realized after separation — Suit 
for share by separated member — Lin itation 
applicable — Art. 127, applicability of. 

A suit by a separated member of a joint Hindu 
family against the other members of the family 
to recover his share of money due on certain 
bonds which remained the joint property of the 
parties, but the money due on which was realised 
after separation to the exclusion of the plaintiff 
is, as to limitation, governed by Art. 62 of 
Schedule I to the limitation Act. 

Amina Bibi v. Najmunnissa Bibi, 27 Ind. Cas< 
712; 37 A. 233J 13 A. E. J. 255 and Abdul Gaffar 
v. Nur Jahan Begum^ 29 Ind. Cas. 347J 37 a. 
434; 13 A. E- J. 686, followed. 

Umardaraz Ali Khan v. Wilayat AH Khan- 
19 A. 169; A. W. N. (1897) 34; 9 Ind. Dec. (n. s) 
III Mahomed Ria^at Aliy, Hasin Banu^ 2| 
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C. 1571 20 I. A. 155; 17 Ind. Jur. 4841 6 Sar. P. 

J- 374: Rafiqiie & Jackson’s P. C. No. 1331 
10 Ind. Dec. ( n . s .) 737 (P. C.), distinguislied. 

Art. 127 of Sch. I to the Limitation Act 
presupposes the continuation of a joiut family and 
of the joint family property till the date of suit 
and an exclusion from the enjoyment of such 
joint property of one party by another. It docs 
not apply to a case where a family has separated 
and di\dded its property prior to the suit. 

Second appeal against a decree of the 
Siiboidinate Judge, Jaunpore, dated the 
2qth of bebrtiary 1923. 

Mr. Bhagwatt Shanker, for the Appel- 
lants. 

JUDGMENT.- — This was a suit by the 
plaintifFs-appellants for the recover}^ of 
money due on account of their share in 
four bonds which the defendants are stated 
to have realised from their common 
debtors. It appears that if the pe.ities 
formed a joint family at the lime when 
thi loans in questioi were e.d\:'.rctd to 
those persons. They .sepaiated seven 
years ago; but the bonds evidencirg 
the loans in question remaijied the joint 
property of the parties. vSubsequent to 
the separation, the defendai^ts are said 
to lu ve realised the money due r n the 
said bonds to the exclusion of the plaintiffs. 
The defence was that one of tl e bonds 
had fallen to the share of the defendants 
by partition and that the money due on 
another bond which was joint was realised 
by both the parties jointly. It was also 
alleged that the lemaining two bonds were 
obtained by the defendants after partition 
and were their exclusive property. Tie 
Court of first instance decreed the claim, 
holding that all the four bonds were obtained 
when the family was joint, that they re- 
mained the joint property of the parties 
after they had separated seven years prior 
to the suit, and that the defendants were 
liable to pay the plaintiffs their share of 
the said bonds which they had realised. 
The lower Appellate Court, however, came 
to the conclusion in respect of one of the 
bonds that its mone}^ was realised 1)3^ de- 
fendants about five years prior to the suit; 
and, applying Article 62 of the Indian l/imi- 
tation Act (IX of 1908), it held that 
the claim of the plaintiffs in regard to their 
share of the money due on that bond was 
barred by limitation. In applying tlat 
Article it followed tie dedgions of this 


Court in Amina Bihi v. Najmunnissa BiU 

(1) aLi\(\ Abdul Gaffar v. Nur Jahan Begum 

(2) . The learned Counsel for the plaintiffs- 
appella ts relics on the decision ir XJnuiYda- 
raz Aid Khan v. Wilayat All Khan (3) 
but, as explained in the decisions first cited, 
the main question for determinaticn in 
tJielast mentioned case was, whether Article 
123 or Article T20 was applicable to the 
case. Article 62 was not considered because, 
both under Article 62 and Article 120, the 
claim was in that case beyond time. It is 
also contended that Article 127 of the Indian 
limitation Act would in an3^ case apphg* 
but that Article does not apply where 
a famih'has, as in Hu's case, sej)arated and 
divided its 2)roi:>erty pn'or to the suit. That 
Article pre-supposes tie continuation of 
tl e joijit family’" and of the joint family 
propcHy^ till the date of the suit and an 
exclusion from flie enjoyment of such 
joint family' pro^jerty' of one party' by- an- 
other. The decision in Mahomed Riasat 
Ah V. Ha sin Banu (q) is also inapplicable, 
because that was a .suit by' one heir against 
another heir for the recovery' of property^ 
which the other had appropriated. It was 
also cojitended that by' virtue ot a decision 
of a panchayat the money realised by the 
defendants was allowed to remain with 
them as a deposit and that the plaintiffs 
had no knowledge before that panchayat 
was held as to whether the defendants 
had realised the same, bnt the story of 
the panchayat was disbelieved by the lower 
Appellate Court. There was no fraud speci- 
fically' pleaded or alleged. The appeal 
is, therefore, rejected. 

M. D. J. Appeal dismissed, 

(i\ 27 Ind. Cas. 712; 37 A. 233; 13 A. L. J. 255. 

(2) 29 Ind. Cas. 347; 37 A. 434; 13 A. L. J. 

686 . 

(3) 19 A. 169; A. W. N. (1897) 34; 9 Ind. Dec. 
(N. S.) III. 

{4) 21 C. 157; 20 1 . A. 155: 17 Ind. Jur. 484; 

6 Sar. P. C. J. 374: Rafique & Jackson’s P. C, 
No. 133; 10 Ind. Dec, (N. s.) 737 (P. C.). . 
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PATNA HIGH COURT. 

APPEAi, From Original Decree No. 39 
OF 1920. 

June 12. IQ23. 

Just’ce vSir Jwala Prasad, Kr., 
audlVIr. Justice^ Ross. 
RAMNANDAN vSAHAY and others-- 
Peaintiffs — A ppi<:eeants 
versus 

JaOGOVIND PaNDKY and others— 
Defe nd ants an d pin DIsSa R 1 PR aSA D 
>SINGH and an OTP R-— plaintiffs 
— Respondents. 

E idence Act (/ of 1872), i. 74 — Quinquefmial 
fcp rts, whether public doc umeuis — Entry in 'i liak 
or Revenue Survey — Title, evidence of — Abandon^ 
ment — Submerged land — Non-payment of rent — 
Remission of re enuc — Intention to abandon. 

The Qu uquenaial Register prepared under the 
directions of the Board of Revenue under Regu- 
lation 48 of 17(^3 is a public document and is 
admissible in evidence as such. [p. 961, col. i.] 
Sreemutty Codoy Monee Debee v. Bishonath 
Dutt, 7 W. R. 14, followed. 

An entry in a Thak and Revenue Survey map 
cannot be taken as evidence of tille. [p. 962, 
col. 2.] 

Moizuddi Biswas v. Ishan Chandra Das Sarkar, 
7 Ind. C s. 849; 13 C. E. J, 293; 15 C. W. N- 7 A 

Syama Sunderi Dassya v. Jogobundhu Sootar, 
16 C. 186. 8 Ind. Dec. (n. S.) 124. Syam Lai 
Sahu v. Luchman Chuwdhry. 15 35 .b 7 

Ind. Dec. (N. S.) 819, Nobo Coomar Dass v. 
Gobind Chunder Roy, 9 C. h. R. 305 and Jaga- 
dindra Nath Roy v. Secretary of State for Indian 
30 C. 2915 30 I. A. 44; 7 C. \VL N. 193* 5 Roiii- P* 
R. I (P. C.), referred to. 

Mere non-payment of rent or claim ng or accept- 
ing rem ssion of revenue for submerged l^ad is not 
in itself proof of abandonment and, until it can be 
established that the holder of the tenure has 
abandoned his right to the submerged land, it 
remains intact. The question is one of intention 
to be determined by the circumstances of each 

case. [p. 975. col. I.] . , oa a 

Mazhar Rai v. Ramgat Singh, 18 A. 290, A, 
W. N. (1896) 56; 8 Ind. Dec. (n. s.) 899. 
Chandra Singh v. Kamini Kumar, 22 Ind. Cas. 
317; 19 C. L. J. 272; 18 C. W. N. 3O9; (1914) 

W. N. 175; 15 M. h. T. 182; 26 M. E. J. 251; 12 
A. L. J. 243fi6 Bom. E, R. 323; 4 i C. 683; 41 
I. A. 32 (P. C.), followed, 

Nogendir Chunder Ghose v. Mahomed Esoff, 
10 B. E. R. 406; 18W. R. 113, 3 Sar. P. C. J. 
151 (P. C.). Lopez V. Muddun Mohun Thakoor, 
14 W. R, iij 5 B. E. R. 521: 13 yL 1 . A. 467J 20 
E. R. 6251 2 Suth P. C. J. 336; 2 Sar. P. C J. 594 
(P. C.), distinguished. 

If the circumstances indicate that in taking 
abatement of revenue for submerged land there 
was an intention to abandon the land, then, 
after re -appearance, the person who took the abate- 
ment cannot claim the land, as he has already lost 
all ri^ht thereto, [p. 967, col. 2.] 


Appeal from a decision of the Additiond 
Sub- Judge, vsaran, dated the 20th Se]i 
tember 1919. 

IVjessrs. 5 . Sultan Ahmad, Jagganiiath 
Prasad, D. C. Varma and Sambhu Saraif 
f^>r the Appellants. 

Messrs. Syed Hasan Imam, Umesh Chandra 
Ghosh, B, N. Mitier, Satyendramth Banefji, 
and Purnendu Kumar Mukharji, for the 
Respondents. 

JUDGMENT. 

Jwala Prasad, J.— The plaintifis are 
the appellants. The plaintiff No. i and the 
predecessors of the plaintiffs JSTos. 2 to ii 
purcha.sed at a revenue .^ale the %jmali 
Khaia of mahal named Raipatti, Tauzi 
No . 3 142 , on th e 6t h Janu ary 1 883 . K haia 
No. I of that Tauzi pi rclia.'-ed at a 
revenue .sale by one Balbhadra Sahay on 
lotJ) January 1901. Ke sold a part of it 
on the 2 1st December 1901 to plaintiffs 
12 to 14, and the remainder on tie 
2nd February 1902 to plaintiff No. 15. 

Thus, the plaintiffs are now the owners 
of the entire Ma/m/ Raipatti bearing Tauzi 
h o . 3 142 . The seri al n^ mber of thi s Maha I 
82 jn the register of 1249. It was 
subsequently altered to No. 114 and then 
to No. 2007 (Tauzi) and now it bears Tauzi 
No. 3142. 

Close to this, there is another Mahal of 
the same name Raipatti the serial nu mber 
whereitf was 84 m the register of 1249 
wdr'ch was altered to No. 116 and then 
to No. 2009 (Tauzi) and now^ it bears Tauzt 
No. 3143. This was purchased in 1899 
at a revenue sale by defendants Nos. 2 
to 3 in the farzi name of their servant 
Gopal Das from whom they obtained a 
ladavi deed (Exhibit 49) and then sold it to 
defendant No. 1 Jai GobTul Pandey, brother 
of defendant No. 6, who is the servant 
and gomashfa cf defendants Nos, 2 to 3. 
Defendants Nos. i and 6 are members 
of a joint family and are joint in mess 
and business. Defendants Nos. 4 ai.d 5 
are the tMcadars of the said Mahal. The 
two Mahals Raipatti bearing Tauzi N0S5 
3142 and 3143 are situate in Pargana Kas- 
mar, Distr’et Saran- 

The d^'spiite in this case concerns a block 
of land shown aud d.nrenated as Mouza 
“ Babhangawan " m Iht Thak and the 
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Revenue Survey maps of 1843-44, bearing 
fso. 53, covering an area of 771 acres 2 roods 
37 poles defined by boundaries noted there- 
in. Contiguous to the south east of 
" Babliangawan are the lands shown in 
the 2 'hak an d the Revenue maps of 1843-44 
in No. 179 under the name of Mouza 
“ Kedarpura Bhabhangawan ", with an 
area of 267 acres i rood 3 poles. 

The plaintiffs" case is that the aforesaid 
two Thak and vSurvey Maps of 1843-44 
represent, respective]}’, the lands of Mouzas 
“ Babtiangawan "and ‘‘ Kedarpura Babtian- 
gawan" which are distinct and sej^arate 
from each other ; the former appertains 
to the plaintiff’s Mahal Raipatti bearii\g 
Tauii No. 3142, and the latter to mahal 
Raipatti Tauzi No. 3143. belonging to the 
defendants ; that the lands i^a dispute knows 
as " Babhangawan " were settled with the 
predecessor-in-interest of the plaijitiffs 
as part and parcel of their mahal Raipatti 
bearing Tauzi No. 3142 and have bem all 
along in their possession until recently 
when, after their re-appearance from the 
river Ganges, the defendants illegally began 
to interfere with their possession which 
led to criminal cases between the parties 
in 1908-09 (vide Exhibits 67, 80 and 82) 
in which the defeadants were worsted, 
but, ultimately, they caused a proceeding 
under section 145 of the Code of Criminal 
Procedure to be instituted in the Court 
of the Magistrate with the result that the 
Magistrate in a summary way by his order 
of the 23rd December 1913 declared the 
posssession of the defendants over 1047 
highas of land of Mouza ‘ ‘ Babhangawan ” 
as appertaining to the defendantvs’ Tauzi 
No. 3143, and, emboldened by this order, 
the defendants dispossessed the plaintiffs 
of the remaining lands of Mouza “Babhanga- 
wan " on the loth January 1914 ; that the 
defendants have no title or possession over 
the lands in suit and had never possesssion 
of the same before the order of the Cri- 
minal Court, nor does the lard in disjuite, 
called Mciuza “ Babhangawan,” appertain 
to the defendants’ Tauzi No. 3143. On 
these allegations the plaintiffs commenced 
their action by filing a plaint on the 21st 
December 19x4 in the Court of the Sub* 
ordinate Jadge of Saran, for recovery of 
possessipn of the disputed lands with mesne 


profits, after a declaration of their title 
thereto. 

The defendants, other than the"prop- 
rietvors of Tauzi No. 3143, were impleaded 
in tlie cause becau.'-e they were parties 
in the proceedings under .section 145 of the 
Criminal Procedt,rc Code. Defendant No, 
224 is said to be the jatzidar of plaintiff 
No. I and his name stands in the Eand 
Registration Office. The defendant No. i 
as proprietor of Tatizt No. 3143 is the chief 
Contending defendant. Us defence in short 
is, that the disputed lands appertain to 
Mahal Raipatti bearing Tauzi No. 3143 
belonging to the defendants ; that it never 
appertained to plaintiffs’ Tauzi No. 3142 ; 
that the defendants are in possession of 
the lands in dispute as appertaining to 
their Taim as recognised and declared 
by the proceedeing under sefction 145 and 
that tlie plaintitxs have neither any title 
nor possession of tpe same, and tnat tue 
suit is, therefore, liable to be dismissed. 
It is not necessary at this stage to give 
the detailed allegations of the defendants 
upon which the defendants base their 
claim. They will have to be referred to 
in the course of the judgment hereafter. 

The defendants took other pleas which 
will appear from the issues framed by the 
Court below, which are as follows: — 
Issues Nos. I and 5 relating to the frame 
and maintainability of the suit; the juris- 
diction of the Court to try; the valuation 
and cause of action w’ere found in favoir 
of the plaintiffs and do not arise in this 
appeal. The remaining isvsues are as 

follows ' — 

“ Is the suit barred by general and 
s])ecial Taw of imitation?" (Issue 
No. 4) 

“ Have the plaintiffs any t’t1e to d^’sputed 
land? " (Issue No. 6). 

“Whether the disputed property, name- 
ly. the lands meas:,ring 771 h ghas 2 roods 
37 i)oles named as village Babhangawan 
appertain to plaintiffs’ Mahal Raipatt^ 
Tauzi No. 3142, or mahal Raipatti Tauzi> 
No. 31:43?'' (Issue No. 7). 

“ Are the plaintiffs entitlca to get posses- 
sion of the land in suit ? ” (Issue No. 8). 

“ To what relief are the plaintiffs en- 
titled? " (Issue Do. 9). 

The learned Subrodinate Judge decided 
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these issues against the plaintiffs, and 
dismissed their suit, except with respect 
to 33 b'ghas 3 kathas, iis regards 33 
blghas 3 kathas^ he held that tie plaintiffs 
had proved the.'r title and were in possession 
of the same as declared under se-tion 145 
of the Code of Criminal Projedure and ti.e 
defendants did not dispute the i-ilaint’ffs' 
title or possession. He directed this to 
be noted in the decree The plaintiffs 
have come to this Court in ai)peal and 
submit that the decision of the Court below 
is wrong and untenable. 

The appeal is resisted by the respondent, 
who was contesting defendant in the Court 
below. JVir. Sultan Ahmed has argued 
the case on behalf of the ajipellants, and 
IVjr. Hasan Imam on behalf of the respond- 
ents. 

Tae first and foremost question that arises 
for determination is as to which of the 
two Tauzi Nos. 3142 and 3143 the 
lands in suit appertain (Issue No. 7). These 
lands have betui depicted in the Revenue 
vS.ir^ey Map No. 53 of 1843 44 where ii 
they have been designated as Mauza 
“ B ab hatiga vvan / ' 

The plauitiffs’ case is, that the entire 
M.iiczi " Babhaagawan was exc s ve- 
ly settled by C-j/ernm^nt with Ghimui 
Sn.'h, admittedly the;r predecessor-in- 
terest, at t ie tune of the Decennial Settle- 
m*iit of 1197 (t 79 o A. D.) wh'Ch subse- 
q JCxitly became permanent, and that Mauza 
" Kedarpura ” wli ch is contiguous to it 
On the S)jti-we3t and is a distinct and 
separate village and settled with Parbhii 
S a gh, admittedly the predecessors-in~in' cr- 
est of the lefeudants. The defendants, on 
the other hand, state that '‘Babhanga- 
wan and Kedarpura '' are not two separate 
Mauzas but are one and the same though 
called d fferently, some-times as “ Babhan- 
gawan'" som.t.mes as Kedarpi.ra Ba- 
bhagawan ” and sometimes as “ Babhan- 
gawan KtdarpL-ra ", the lands where- 
of bearing the Ktabi area of 3488 b'^ghas 
15 hath IS along wAb many other Mauzas 
were at the Decinnial Se tlement of 1197 
settled wth Par bhu Singh and Gbinnu S-ngb 
in the proportion of two-thirds and one-third 
respectively, that is, 2321 bighas odd with 
Parbnu S ngh and 1x61 bighas with Ghinnu 
Sn’h. Goinnu Singh was to pay pro- 
jjQrtioiiate Government revenue of Rs, 561 


odd for the lands of the Mauza settled with 
liimand Parbhu S'ngh was tofpay Rs. 1,151 
for the land settled with him, and thet 
ill the year 1207 I^^sli (1800), w'tb tie 
exception of a few bighas, all the lands 
of the Mauza fell into the river Ganges 
and on the ai^plication of Ghinnu S’ngh 
an Am'n was deputed by the Collector 
to ascertain the quantity of the lands wash- 
ed away by the Ganges; that the amtn 
reported that oiA of an area of 2321 bighas, 
which was comprised in Parbhu S'ngh's 
portion of the Mauza, onl}^ 75 bighas 2 
kathas were left and of Ghinnu S’ngh's 
share, which originally contained 1161 bighas 
only 33 btghas 3 hath as, were forth- 
coming, the remaining lands of both the 
shares having been wasl ed away, that as 
a result of this enquiry tlie revenue pay- 
able by Gliiunu S’ngh was reduced with 
the sanction of the Governor-General in 
Council to the extent of Rs. 347 odd, thus 
leaving the reduced jamci of Rs. 213 odd 
for tile Mauza, but that the revenue pay- 
able by Patbhu Singh was not at all rt- 
duced and when the lands of the Mauza 
re-appeared the defendants took posses- 
sion of the same and are continuously in 
possession s’ince then and that the plaiir 
tiffs have never been in possession of any 
land ill excess of 33 bighas 3 kathas which 
was found in the possession of Ghinnu 
Singh after the diluvion of the lands of the 
Mauza in 1800 when the Decennial Settle- 
ment expired and the Permanent Settle- 
ment Came into operation, that if, as 
alleged by the plaintiffs, the Revenue Si.r- 
very of 1843 has measured the lands in 
Suit No. 771 acres 2 roxds 37 poles as situ- 
ated in Mauza " Babhangawan apper- 
taining lo Tauzi No. 3142 and 267 acres 
I rood 2 po^es as situated in a separate 
Mauza *’ Babhangawan Kedarpura " or 
" Kedarpura Babhangawan the Revenue 
Survey measurements and map are wrong 
inasmuch as there were no two Mauzas, nor 
that any portion of the land separately 
apxiertained to the two tauzh and said 
measurements and maps are not binding 
upon the defendants. 

The learned Subordinate Judge has 
held that "Babhangawan" and "Ke- 
darpura " are two distinct and separate 
Mauzas within specified boundaries as alleg- 
ed by the plaintiffs. In this view he 
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s j pported by the over whel mi ng docu ment ^ 
ary evidence filed in the case. A copy of 
the reefister (cafied vSeh sale or tlrrty 3^earvS 
register) (Exhibit Z-75) i)repared in 1224 
(1816) purparts to Conta’n statement of 
facts relating to the Settfemcxit of tiie 
Mauzas in the Mahal for 30 years fr(,m 
1168-1197 FasH (1761-1790), that is, from 
before the grant of ihe Dewani of Be^igai, 
Bdiar and Orissa to the blast ludian Com- 
pany in 1765 aiid tile assumption of the 
adm’nistration of revenue by the .^aid 
Compan3^ It shows that “ Kedarpt ra ” 
and Babhangawan ” are twv> distinct 
and separate Mauzas and has entered tliem 
separately: " Kedar])ura ” as being one 
Mauza and Babhangawan as being an- 
other Mauza. The remark column against 
botli the villages shows that In the IV- 
cenir'al Settlement of 1197 the vil].\L;e of 
Babhangawan was settled ahmg with 
" Kedarpura for ten years with Parbhii 
S'ngh and Ghinnu S ngh m separate shares. 
The description in the kahuliyat of Parbhu 
Singb (Exhibit E-i) is “Babhangawan 
Kedarpura “—annual Rs. 1,151 ; and 

in the kahuliyat of Ghinnu Singh (Ex- 
hibit It'z) the description is " Kedarpi ra 
Babhangawan “—annual jama Rs. 561-1-2, 
Read'ng these descriptions with the afore- 
said Register it would appear that btdh 
the Mauzas were settled with Parbhu 
S'ngb and Ghinnu v^ingb in separate shares. 
Tile applications of Parbhu S’ngh for re- 
duction of revenue on account of ddiivion 
(Exhibits 70 and 71) of 2nd Becembei 
1799 and 30th November 1800, the jama- 
bahdi filed by Ghinnu Singh (Exliibit 137) 
for 1800-01, the separate Tirijs filed m 
1207 by Parbhu Singh and Ghinnu S-ngh 
(Exhibits 72 and P), the reports of Each- 
ntin Sngb Kanungo of the years 1817, 
1819-20 and 1822 (Exhibits ]Sr-2, 75anl 
M-i), who was directed to find out the 
dihiviated area of the two Mouzas, the 
report of the Board of Revenue of 5th 
March 1824 upon the application of Banwari 
(Exhibit 81), the Qu'nquennial Register 
of 1790 to 1838 (Exhibit U), the petition 
(Exhibit Z-132) of Hinglaj Siixgh, pi r chaser 
of a portion of Tauzi No. 3142, dated 29th 
January 1841 the Collect orate Settlement 
Registers of 1249 (1841 to 1842) (Exhibits 
T-i and 13) with respect to the two mahals 
gl early show that “ Babhangawan “ and 


“ Kedarpiira “ were two separate Mauzas 
and that both the Mauzas were comprised 
in the Settlement with Parbhu Singh and 
Ghinnu Singh. The ThakhuSt which 
preceded the Scientific Revenue Survey has 
delineated the boundaries of the two Mau- 
zas separately describing one as “ Babhan- 
gawan “ and the other as “ Kedarpura 
Babhangawan “ (Exhibits 79 and S res- 
pectively). The Thahbast was prepared 
on 51b January 18^3 with due publicity 
and contains the signature of the pro- 
prietors of the Mauzas concerned and 
of the ne glib on ring Mouzas {Vide Exhibits 
R and Q). The Proles.siona] and the Scienti- 
fic Survey measured the two villages se- 
parately and iitepared two separate maps. 
The map of “ Babhangawan “ (Exhibit 5) 
bears No. 53 and that of Kedarpura 
bears No. 179 (Exhibit 33). The word 
Bab hang wan “is affixed in this map to 
the wwd “Kedarpura/' probably with 
a view to distinguish it from other villages 
of the same name and is merely descrip- 
tive. It has shoum separate area^ as 
appertaining to the two Mauzas 771 acres 
2 roods 37 poles being of “ Babhangawan “ 
and 267 acres i rood 3 poles being that of 
“ Kedarpura Babhangawan '. The Sur- 
vey Maps bear date May 1843. The Survey 
Majis are conclusive as to their being two 
scjiarate Mauzas within separate defined 
boundaries. 

Exhibit O, dated the 31st March 1844, 
wn'cli gives the kefiat or liistory of the 
dluviated lands, treats “ Babhangawan “ 
and “ Kedarpura “ as two distinct Mauzas 
So do the Mauzawar^ Mahalwar and the 
general registers of the Collectorate (Ex- 
hibits 14 to 18 and 63 -A to 64-D) and the 
Band Registration Registers. The parties 
also seem to treat them as two distinct 
M%iizas\xiU application for registration 
(Exhib t Z-70), dated 17th April, 1879, 
filed by the Manager, Court of Wards on 
behalf of some m'nor proprietors of Tauzi 
No. 3142. The demarcation ptoceedings 
(Exhibits Z-141 and Z-142) show that 
village “ Babhangawan" contains two Tauzi 
Nos. 3142 and 3143. The report of the 
Demarcation Deputy Collector (Exhibit Z-98) 
of 1897 regagnizes them as being two 
separate MaUzas. Third parties also seem 
to treat them as two separate Mauzas 
^vid$ the zarpeshgi deeds (Exhibit :Z 81) 
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whereby one kk(^ is given iu zai'pcshgi 
in Mauza ** Babhangawan and another 
KUa in Mauza Kedarpitra The Diara 
Oeiigetic Survey of 1863-64 ai^d tlie Typo- 
graphical Survey of 1898-99 support tlie 
view that these are two distinct Mauzas. 

Thus, it is ma lifest that from the earliest 
time, that is, from before the Permanent 
Settlement up to the present moment the 
Decennial and the Permanent Settlement, 
the Governmejit Surveys referred to above 
and the Government records have ab along 
treated them as two distinct Mauzas and 
So also the parties and the pubi c. There^ 
fort, it must be he! 1 that " Babhangawan ” 
and ‘‘ Kedarpura are two distinct Mauzas 
as depicted and defined in the Revenue 
Survey maps of 1843-44 though they 
may have been differently called sometimes 
as Bibhaiv-’/awan sometimes Babhan- 
gawan Kedarpnra '' and sometimes as 
" Kedarpura Babhaugawan/' vSuch pre- 
fixes and affixes are often adopted in order 
to fully de-scribe and distinguish the Mauzas 
concerned. 

The next question for determination 
is, with whom and how these lands were 
settled. It appears that Pargana Kasmar 
in which the big Mahal Raipatti, which 
at the time of the Decennial Settlement 
was split up into two mahals bearing the 
same name was originally attached to 
Zillah Tirhut and was transferred to the 
District of Saran in 1201 (1794 D.). 

The Panjsalah Register containing the 
names of transferred villages shows Ba- 
bhangawan Kedarpura '' in the Mahal of 
Ghinnu Suigh as well as that of Parbhu 
Singh. 

The thirty years’ register gives the earliest 
history of the Settlement of Mauzas Ba- 
bhangawan " and Kedarpura ” from 1168 
to 1197 (1761-1790). This document shows 
that the Kitahi of Khialia area of the two 
Mauzas was 3,488 Ugfkis 14! kaihas and 
the then area (called in the register “pre- 
sent area”) approximately amounted to 
3488 bighas 15 i kaihas. This area is men- 
tioned against Kedarpira, and as to Ba- 
bhangawan it is noted that it is included 
in the above area ; that in the Decennial 
vSettlement of 1197 (1790) the village of 
“ Babhagawan ” was settled along with 
P Kedarpura” for ten years with Parbhu 


Singh and Ghinnu Singh is separate shares 
and that their names stand recorded as 
proprietors wxth res])ective shares. 

The kahuHyat (Plxhibit I^-i) cxecitccl by 
Parbhu Singh at the time of t],e Decennial 
Settlement of 1790 shows that “Babhan- 
gawan Kedarpura” was settled will) hmi 
at an annual jama of Rs. 1,151 alojig 
with several other villages mentio^jed there- 
in. ’Jhe kahuHyat executed by Ghinnu 
Singh (Kxhibit L-2) shows that ” Kedarpi ra- 
Babhar4gawan ” was settled with him at 
an annual jama of Rs. 561-1-2 along witn 
otJier villages. T.'ie Settlement was f^r 
ten years from 1197 ^206 Fasli. The 

kabuliyats, however, do not .specify tie 
quantity of lands settled wjth Parbhu 
Singh and Ghinnu Singh. In the petition 
for reduction of rent on account ol diluvion, 
dated the 30th INovember 1801, Parbhu 
Singh stated that he had two-thirdsshare in 
t he two ‘Kedarpura” and '* Babhan- 

gawan ”. In jamabandi filed hy Ghinnu 
Singh for 1800-01 (Exhibit Z-T37) 1 e stated, 
that the area of Babhangawan Kedarpi.ra 
recorded ’n register of 1197 as settled 
with him was 1163 bighas. This area 
will be almost onc-tlurd of the entire Kitabi 
area of the two Mauzas, t.e,, 3488 bighas 
shown in the jo years' register (Exhibit Z-75) 
as having been settled with Parbhu Singh 
and Ghinnu Singh. The application filed 
by Ghinnu Singh for reduction of rent 
is not on the record, but from the reports 
of Eachman Singh Kannongo, it is ovbious 
that such an application was fi^ed by him. 
Dealing with these applications of Prabhu 
Singh and Ghinnu &ngh for reduction 
of revenue on account of diluvion of the 
lands of tlie two Mauzas, Eachman Singh 
in his reports ol 1817, 1819-20 and 1822 
(Exhibits N-2, 75 and N-i respectively) 
states that Parbhu Sijigh and Ghinnu 
Singh had shares in the landvS of the afore- 
said two M iuzas in the proportion of two- 
thirds and one-third. Banwari Singh, son of 
Gliinuu Singh, hi his petition to the Board 
of Revenue, dated tbe 2oti) Pebruary 1824 
{Vide Exhibit M-i) also stated that he 
had ” a tlurd share of the aforesaid villages 
Kedarj)! ra and Babhangawan" and the re- 
maining two-thir ds be! onged to Parbhu Si ng, h 
and others, and accordingly he prayed fiT 
Settlement of one-third of the accreted 
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lands with him on payment of Government 
revenue. Tlie Collector in his report of 
22n<i April 1824 (Exhibit ]V j - 2) mentionsthat 
one -third of the Mauzas Kedarpiira and 
Babliangawan was .settled with Ghinnu 
Singli ^nd two-thirds with Parbhn Singh. 

Thepetiti on (Exhibit Z- 132) of Hinglaj 
Singh, one of the proj)rietors of Tauzi 
Iso. 3142. states that the proprietors of that 
Tauzi had one-third share in Mauza Babhan- 
gawan Kedarpura, The Settlement Register 
011249(1841-43) (Exhibit 13) with respect 
to Mahal Raipatti of Ghinnu Singh shows 
that Babhangawan Kedarpn.ra appertain- 
ing to his Mahal had an area of ti6i highas 
8 kathas with a jama of Rs. 1,901-12-0 
as fixed in 12 oS after reduction. 

The Settlement Register (ExJiibit T-i) of 
1249 (1841-42) of Mahal Raipatti of Prablui 
Singh shows that the area of Babhanga- 
wan Kedari)ura settled with him was 2320 
highas 5 kathas lo dhurs at an annual 
jama of Rs. 1.151 as fixed in 1205 Fasli. 

The fubkar is of 1864 (Exhibits Z-159 
and Z-160) say that Babhangawan and 
Kedarpura belong to one and the same 
per .son. 

The Collector in his order, dated the 
4th August 1897, in connection with the 
demarcation of Kedarpura and Babhan- 
gawan states upon the report of the KanUn- 
go that village Babhangawan is contained 
in two Tauzi Nos. 3^2 and 3^43 and 
that there are two sets of proprietors. 
The several demarcation proceedings from 
1896 to 1901, though they respect to a very 
small quantity of land which had just come 
out of water near the border of Madhu- 
pur, "show that the proprietors of Tauzi 
No. 3143 had also possession of villane 
Babhangawan. 

The aforesaid history of the Settlement 
of the two Mauzas shows that although 
the area was not specified in the kabuliyats 
of Parbhu Singh and Glfinnu Singh (Exhibits 
E"i ^ud E-2) at the time of the Decennial 
Settlement, the land of the two Mouzas am- 
ounting to 3488 highas was settled with them 
in the proportion of two- thirds and one- 
third and with proportionate Government 
revenue, that is, the area settled with Parbl u 
Singh was 2,321 highas at an annual revenue 
of Rs. 1,151 and that settled with Ghinnu 
^ingh i,i6i Ughas at an annual revenue of 


Rs- 561 and that the lands of the two 
Mauzas fell in both the Mahals called Rai- 
patti settled separately with Parbhu Singh 
and Gliinnu Singh. This has been the case 
of both the parties over since the Decennial 
and the Permanent Settlements of the 
Mahal withthem. In the written statement 
this is practically admitted by the defend- 
ant and IVir. Hasan Imam has conceded 
that wjetlier the villages were one or 
two and whether they were called Babhan- 
gawan or Kedarpura or Babhangawan 
Kedarpura, the lands were settled with 
Parbliu Singh and Ghinnu Singh in the 
aforesaid proportion. The Government re- 
cords and reports also supi)ort this view. 
Ghinnu Singh's son Banwari S'ngh him- 
self admitted that he had only otie third 
sharein thetwo Mauzas, The plaintiffs claim, 
therefore, that the entire Mauza “ Babhan- 
gawan " Covering the lands in dispute 
771 acres odd as shown in the Revenue 
S-irvey map was cxc'usively settled with 
Gainnu Sngh is not borne out by the 
evidence ua the case. 

In sjpport of their claim the plaintiffs 
rely principally upon the Mahalwar Q,xid the 
Matizawar ^ad w th the Revenue 

Survey map iNo. 53 of Mauza Babhan- 
gawan." In order to appreciate this argu- 
ment it is necessary to find out as to hOw 
the plaintiffs seek to connect Mauza " Ba- 
bliagawan" as shown in the Revenue Sur- 
vey mip with their Tauzi No. 3142 and 
Mauza “ Kedarpura " with the defendant's 
Tauzi No. 3143. 

Tiiese Mahals were for the first t^me 
n umbered in the Settlement Register pre- 
pared in <-841-42 (Exhibits 13 and T-i). 
Number 82 was allottel toMahal Raipatti 
settled with Ghinnu Singh and No. 84 
to IVjahal Raipatti settled with Parbhu 
Sm^h. The entry in the register mentions 
the Mauza described therein as Ba- 
bhangawan-Kedarpura " as havng been 
allotted to both the prorietors Parbhu 
Sn>h and Ghinnu Smgh. Out of the 
K tabi area of the Mauza, 2,320 htghas 
5 k'latai 10 dhu^s was adotted to Parbhu 
Smgh with the annual jama of Rs. 1,150 
a, originally settled with him. The jama 
of the entire Mahal wa ^ increased by Rs. 
51-9-5 for the additional lands of Kasim- 
pur settled with him in 1205. highas 
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8 khatas wree allotted to Gliiiinu Singh 
in the same Mauzas *‘Babhangawan Ke iar- 
pura/' The jama originally fixed was 
reduced to Rs. i^goi-ia-o in the year 1208 
on account of diluvion. This register 
was prepared just before the Revenue Sur- 
vey of 1843-44 took place. In serial No. 21 
of Mauzawar registers (Exlubits 16 and 
63- B) m mahal No. X14 Mauza Babhan- 
gawan-Kedarpura '' is shown as having 
an area of 771 acres 2 roods 37 poles as 
found by survey measurement and shown 
in Revenu*. Survey mtip No. 53. In serial 
No. 22 of the Mauzawar legistoxs in Mahal 
No. 116 Mauza “ Babhangawan-Keadar- 
pura " 13 shown as having an area of 267 
acres i rood 3 poles as found by survey 
measurement ana shown in Revenue Survey 
map No. 179 (by mistake put down 79). 
These registers do not show the names 
of the proprietors. The mutation registers 
(Exhibits. Z-157 an 1 157 - a) from 1845-46 
to 1849-50, however, show the names of the 
propiietors Ghinnu Sjiigb and his co- 
sharers recor led with respect to Mahal 
Raipatti No. 3195 and those oi the heirs 
of Parbhu Singh in Mahal Raipatti No, 
3197 ; so also the general registers 64- A 
and 64-D prepared under sections 6 and 7 
and 14 and 15 respectively of ^ct VII of 
1876. These numbers are shown in the 
Registers (Exhibits 14 and 17) 
as Corresponding to Nos. 114 and 116 
respectively : No. 3i' 5-ii4 as being the 
number of the Mahal Raipatti belonging 
to Gninnu Singh ana No. 3197-116 as be- 
ing the number of the Mahal Raipati 
belonging to Parbhu Singh. The present 
Tauzi numbers of the Mahah are also 
given m this register, namely. Nos. 3142 
corresponding to No. 3195-114 as the num- 
ber of the Mahal belonging to Ghinnu 
Singh, Tauzi No. 3143 corresponding to 
No. 3196 and 116 as the number of the Mahal 
belonging to Parbuu Singh. “ Babhanga- 
wan-Kedarpura " with an area of 771 acres 
2 roods 37 poles has been shuwn m this 
Register as appertaining to Tauzi No. 
3142 and " Babhangawa-Redarpura 
having an area of 267 acres i rood 3 poles 
as appertaining to Mahal No. 3143 of Par- 
bhu Singh. Thus, the plaintiffs say that 
they have connected the area in f^lispute 
with Mauza ** Babhangawan ” as shown 
in Revenue Survey map No. 53 and that this 


appertains to their Mahal bearing Tauzi 
No. 3142, and that the defendants have 
got only an area of 267 acres i rood 3 poles 
as shewn in the Revenue Survey map No. 
179 and designated as “ Kedarpura ap- 
pertaining to the'r Mahal No. 3143. The 
plaintiffs* case is, therefore, based upon 
these registers, particularly the Mahalwar 
Register. Some of these registers, such 
as the mutation registers, are no doubt 
public documents prepared by the Collec- 
tor in his official capacity in order to contain 
information with respect to the re- 
venue paying lands and the names of the 
proprietors thereof and the changes and 
transfers that took place from time to time 
with respect to them. They used to be 
first prepared under the provisions of 
Regulation 48 of i 793 section 16) 

and are now kept under Act VII of 1876. 
The entries in these registers are receiv- 
able in evidence quantum valehat for what 
they are worth. They are, however, not 
conclusive and may be shown to be inac- 
curate. Apart from the reports of Rachh- 
man Singh Kanungo and the Collector 
in connection with the abatement of revenue 
on account of the diluvion of the lands 
of the two Mauzas^ and the kefiyat of the 
diluviated lands of 1844 (Exhibit O), the 
Quinquennial Register of 1700 — 1838 and of 
1834— ‘1 838 (Exhibits U and Z-140) show that 
the lands in both the Mauzas "Babhanga- 
wan-Kedarpura ** were settled with Parbhu 
Singh and Ghinnu Singh, the predecessor- 
in-interest of the plaintiffs and the defend- 
ants, with specified areas and revenue, 
and do not show that all the lands of Ba- 
bbangawan were exclusively settled with 
Ghinnu Singh. These Quinquenni?! Regis- 
ters were prepared under the direction 
of the Board of Revenue under Regulation 
48 of 1793. They are called Quinquen- 
nial as they were originally required to be 
prepayed every five years. The words “every 
five years” which occurred in section 2 
of the Regulation have been repealed, 
but the name of the register still continues. 
The register is a public document and 
admissible in evidence as such: Sreemutty 
Oodoy Mo nee Dehee v. Bishonath DuU (1). 
The entries in these registers support the 


(I) 7 W. R. 14. 
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proprietors of these Mauzas they would 


case of the defejadants that both the Mauzus 
were settled ^with the^proprietors of the 
two Tauzis Nos. 3142 and 3143. 

The Settlement Registers, wmch are also 
public^docu meats prepared in i84i>-42 (Kx- 
aibits 13 and X-i) wnich give the Mauzas, 
their areas and theynwn settled with Ghinnu 
Singh and Parbhu Singh, show that the 
lands of both the Mauzas ** Babnanga- 
wan-&darpura '' were settled with both 
of them. These are the registers previous 
to the Revenue Survey of 1843 -44. The 
registers prepared subsequent to the Revenue 
Survey and relied upon by the plaintiffs also 
show both^^ the Mauzas ** Babhangawau' 
Kedarpura " as appertaining to Mahals 
of both the properietors Ghinnu Singh and 
Parbhu Singh. So far they are in agree- 
ment; but how the area of 771 acres 2 
roods 37 poles, which corresponds only 
with one Mauza called Babhangawan in 
the Revenue Survey map, came to be 
recorded as appertaining to the Mahal 
of Ghinnu Singh and 267 acres i rood 3 
poles, which corresponds on^y with one' 
Mauza called ''Kedarpura- Babhangawan" 

in the Revenue Survey map, to the Mahal 
of Parbhu Singh is a mystery. The Mauza- 
war Registers do not contain the names 
of the proprietors but oniy^the serial num- 
bers of Mauzas m tue register and the 
numbers of the two Mahals, The Mohair 
war and thelViutation Registers, no doubt, 
contain the names of the proprietors The 
subsequent treatment by the Revenue Au- 
thorities as well as the parties as already 
shown indicates the state of affairs that 
^sted pnor to the Revenue Survey con- 
tinued. rherefore, if there is any conflict 
between- the registers prepared alter the 
Revenue Survey and those prepared before 
accepted. The 

settlement of the Mahal Babhangawan 
^dusiveiy with them as shown in cne 
Revenue Survey. The to prove that 
the entire Mauza was settled with them 
IS upon the plaintiffs. The Thah and the 
Revenue Survey do not help them. In 
the &st place, they do not show the names 

of the proprietors of Mauza Bahhaxtgav^ an 
and Kedarpura. They simpiy uemrcate 
the boundaries of the two Mauzas ana as- 
certoa toe areas comprised tiierem. \v4 
If they had showa toe plaiatifis to be 


have exceeded thetr scope and would 
not have been taken as evidence of title. 
In the case of Motzuddi Btswas v. Ishan 
Chandra Das Sarkar (2), it was held that 
an entry in a Thakbust map is not suffi- 
cient to enable a Court of lact to hold that 
the disputed lands were really included 
in an estate at the time of the Permanent 
Settlement. Ihey may be good evidence 
as to what tie boundary of a particular 
plot was at tie time of tie Permanent 
Settlement per Sir Comer Petheram, C. J., 
in the case of Syama Sunderi Dassya v. 
Jogobundhu Sootar (3) ; though at one 
time even this was doubted: Mohesh Chun- 
der Sen v. Juggut Chunder Sen (4). Ihe 
true scope ot a Jhak and a Survey map 
was defined in the case ol Syam Lai > ahu 
v. Luchman Chowdhury (5). In ca.^t of 
Nobo Coontar Dassv. Gobtnd Chunder Roy 
(6), bield, J., pointed out that^no general 
rule can be laid, down as to the weight to 
be assigned to a Survey map as a piece 
of evidence. That learned judge, whose 
knowledge of the revenue laws and regu- 
lations is beyond any question, says that a 
Revenue Serve> in this Province was ^ not 
made under any authority of an> enactment 
of lyegislature. It was a purely executpe 
act. At the same time, the autnority 
of the Revenue Survey has been recognized 
by the I^egislature and is referred , to in 
Act IX ot X847, The Survey Operations 
were required I0 be conducted with due 
publicity and co-operation of the parties 
interested in the measurement and their 
signatures and objections were obtained 
in writing, A Survey map is, therefore, 
good evidence of possession according to 
the boundary demarcated thereon and which 
may be taken 10 have been admittea by 
those coucvined end in etch case it must 
be decided upon the circumstances whether 
•it raises a reasonable presumption ot title. 
This was the view expressed m the earlier 
case of KaUe Chunder Sein v. Adoo Snauh 
fy), and the view has now been com-rmed 

(2) 7 Xod. Cas. S49; 13 C. h. J. 293; 15 C, W. 
hi. 700. 

(3) 16 C. ifcb; a Ind. Dec. (N. S.) 124. 

5 C. 212; 4 lud. Jux. t)24i 2 lad. Dec. (N. ».) 

^ .VO 

15 C. 333: 7 lad. Dec. (N. sO 
9 C, D. R. 303. 
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by their lyordships or the Judicial Couiniittee 
in Jagadindra Nath Roy v. Secretary of 
S.ate for India (8), where Lord Rindslay 
held that the Revenue Survey maps are 
not conclusive and may be shown to be 
wrong, but in the absence of evidence to 
the contrary they may properly be ji^di- 
cially received as correct when made. 
The accuracy of the Revenue Survey maps 
is not disputed in the present case. It 
is not disputed that these maps have 
correctly demarcated tl e boundaries of 
** Bobhangawan and “ Kedarpura.*’ They 
are further supported by t|;e maps pTejK red 
subsequently at tjie Gangetic Diaria Sur- 
vey of 1863-C4 and the Typographic,.! 
Survey of 1898-99, and the bound’ries 
found d-iring tlie Revenue Survey may be 
presumed to have continued. It may also 
be clearly presumed tJiat tl^ese were t]ie 
boundaries wliicli existed at tJie time of 
the Permanent Settlement but tl^ey do 
not go further and do not vShow that 
the lands mea.sured and included in Manza 
*'Bab angawan" were settled at the time 
of the Permanent Settlement with Ghinnu 
Singh or Parbhu Singh. ^ This has to be 
proved by evidence aiiundi. Tl e cnuc 
of proving that the hinds shown in the 
Survey map as “ Rabhangawan ** were in- 
cluded in the Permanent Settlement of 
1793, is, as observed by Lord Rindslay 
in the aforesaid case upon the plaintiffs, 
who affirm that such was the case. The 
plaintiffs have failed to prove that the 
entire Mauza "Babhangawan was in- 
cluded in the Permanent Settlement made 
with 1 hem. The thirty years register sJiows, 
as observed above, that they were two 
separate and distinct Mauzas, having joint- 
ly the Kitabi area of 3488 bighas odd. 
Tne Decennial vSettlemeiiL Kabuhat of the 
plaintiffs (Exbibit L-2) does not si^ow that 
the entire Mauza “ Babhagi wan '' was 
settled with G dun 1 Singh, tlie plaintiffs’ 
predecessor -in-interest. It shows that ‘'Ke- 
darpura-Babbangawan,” and not solely 
“ Babhangawan ” was settled with Ghinnu 
Singh. Parbhu Singihs kabuliyat (Exhibit 
L-i) does not show that “ Kedarpnra ” 
alone was settled with him, but Bnbhan- 
gawan-Kedarpura,** In the liglit of the 

(8) 30 C. 2911 30 I. A. 44i 7 C. W. N, I93J 
$ Bom. L. R. I (F. €.). 


evidence in the case these entries in the 
aforesaid kabuUyats ‘‘Kedarpura-Babhanga* 
wan'" and “ Babhangawan-Kedarpura 
mecn that lands in both the Mamas were 
settled with Ghinnu Singh and Parbhu 
Singh. The evidence in the case already 
discussed points to the fact, as stated in 
the earliest register which sets forth the 
state of affairs from 1861-1890, that the 
lands of the two Mauzas were settled in 
separate shares and those shares were two- 
thnds to Parbhu Singli and one-third to 
Ghinnu Singh. Ghinnu Singh had, as admit- 
ted by himself in the jamabandi filed by bini 
and the petition filed by his son Banwari 
Singh, only one-third of the entire area, 
namely, i,i6i btghas were settled with him. 
Parbhn'Singh, on the other hf.nd, had about 
2,321 Hghasodd, that is, about two-thirds of 
the entire area . The jama pay a ble by Ghinnu 
Singli and Parbhu Singh Rs. 56-1-2 and 
Rs 1,151 respectively also point to near- 
ly the same proportion. The Revenue Sur- 
vey lias found tiie area of “ Bc;bhangaw?n^^ 
to be 771 acres odd and of “ Kedarpura ** 
to be 267 acres odd. If “ Babhangawan 
was settled entirely wth Ghinnu Singh 
and “ Kedirpura " with Parbhu Singh, 
as alleged by the plaintiffs, Ghinnu Singh 
would then have an area of 771 acres odd 
and Parbhu Singh an area of 267 bighas 
odd as shown in the Revenue Survey 
of “ Babhangawan " and “ Kedarpura '’ res- 
pectively; in other words, the share of Ghinnu 
Singh will be two-thirds and Par bh a Singh 
one-third, the area of the two Mauzas taken 
together, that is, in inverse order of the 
proportion of the area which was originally 
settled with them. 

On beh?lf of the plaintiffs it has been 
urged tiiat the Kitabi Khaiyaliar&\ men 
tionedinthe earliest register (Exhibit|Z-75) 
wp.s a luvth and that tue settlement w as not 
according to tue area but was according 
to Die produce of the land. In other 
words, tue contention is that, although 
the jamas settled vvilh Giiinnu Singh 
and Prabliu vSingh as stated above are 
nearly in the proportion of one-tiiifd and 
two-tj'irds the area in the settlement of 
Ghinnu Siiigh must have been in the in- 
verse ptoportim according to the produce 
of the land allotted to him. It is true 
that, originally, during the Muhammadan 
period the Settlement was made according 
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to the produce of the land and Slier Shah 
(1540-1545 A. Dj iixed tne snare of tne State 
at uflefourinoi tnepioduce. Asne did not 
live long ne cocaO noi caiiy out i^is plins 
into geneial enecl and wixalever ue left 
undone uas, however, tliectually perform- 
ed under the auspices of the Emperor 
Akbar (latter hall of the 16th Century) 
by Raja Xodarmal. The first step taken 
towards an accurate assessment was to make 
the measurement of tte land and in order 
to do this one uniform standard was sub- 
stituted for tue various measurements used 
throughout the country wiiich was 3,600 
square yards for a bigha, the English 
statute acre being 4,640 square yards. 
The regisiei prepared in the time of Hosi lar 
Jang Showed the Kitabt area which was 
ascertained by measurement during the 
time of Raja Todaimal and this area came 
to be known as rhe Kitubi aiea, that is, 
literall}' the aiea recorded m tij.e register 
and was accepted for the settlement of 
revenue waen me East India Company 
took me Gr«nt oi the Provinces ol Bengal, 
Bmar and (Jnssa. Tue areas ol the Mamas 
were lound m me old JUuhammadun register^ 
called UaHar turana. They weie collect- 
ed and complied under the oideis 
and superintendence ol Mr. Dam in 
1617 ivute Exhibi- 99 para lopu 3). 
Tire i>et Clements made during the 

time oi the East India Company were 
based upon the Kiiabi area found in the 
old Muhammadan records and such {Settle- 
ments were made originally tor short periods, 
in Older to ascertain me actual produce 
id the lands and the burden ol levenue 
that they were capable ol bearing. Alter 
lull investigation me imoimation was set 
forth in the thiily yeais’ legistei which 
gives an account ol the Settlement pie- 
vious to and alter the assumption ol the 
administration by the East India Company. 
On the basis ol the minima lion enteied m 
the said legistei, the Decennial Settlement 
was made which was intended to be made 
permanent upon receipt ol the 01 dels ol 
the Court ol Directors. Theielore, although 
the produce ol the lauds was the basis 
of the. Settlement the area or the tahba 
could not be lost sight ol m order to imke 
the Settlement equitable both lor me Govern- 
merit and the zemifictan. The area, there- 
fore, recorded in the said register as Khiyali 


or Kitahi area cannot be said to be wholly 
without any basis. In that very register 
While Showing the Kitabi area the then 
called the piesent area wiich was slightly 
m modihCrttioD oi tu^ Hitabi area, was also 
mentioned. Therefore, the area was taken 
into consideration at the time of the Settle- 
ment and was always so treated in dealing 
with Settlement ot the two Mauza^, and the 
proportion of two-thirds and one-third was 
maintained throughout by the Government 
Officers and was accepted by the parties 
themselves. There! ore, the pUintihs have 
failed to show that they are entitled to the 
entire area measured and shown in the 
Revenue Survey as appertaining to Mauza 
Babhangawan. They have iailed to snow 
that the entire Mauza was settled with them 
at the time of the Decennial or the Per- 
manent Settlement. The learned Suboidi- 
nate Judge is, mereloie, right in hildmg 
mat omy one-mud of the aieas oi tue 
two Mauzas “Babhangawan " and “ Redar- 
puia ” was settled with the plainiihs. 
He has, merelore, very rightly disnussed 
his claim as to tne entiie Mauza “ Bc.bi>an- 
gawan wuicn coveis tne land in dispute. 
Tue pkintihs, howevei, have pi oven inat 
at me time ol tue Decennial Settlement 
one-mud ol tue area ol Mama “ Babhan- 
gawan " was settled with them. 

Mr. Hasan Imam, however, contends that, 
alter the Decennial Settlement, tue lands 
oi the two Mauza s “ Babhangawai. "and 
“ Redarijura " settled with Paibhu Smgh 
and Ghinnu Singh began to diluviate and 
by me time the ten yeais expiied all the 
lands ol tue two Mauzas had diluviated, 
leaving only 33 bi^has 3 kaUiUS out ol the 
land settled wuu Ghmnu Smgh and ^5 
tighas z kutkas outol the lands settled with 
Paibhu Smgh out oi watei, and Ghmnu 
Smgh took remission ol le venue but 
Paibhu Smgh did not, and when the knds 
began to le-appeai Paibhu Smgh and his 
hens look possession ol the same and in 
the yeai 1^19 wuen all the l.'»nds ot both 
the villages ifc-apptaiea they took possession 
ol me entile lanas. Ghmnu Singii and his 
hens weie never m posi-tssion ol me lanus 
alter re-appeaiance and their various at- 
tempts to lake Seuiementsoi the lands liom 
Govemmenl iailed. Thtieloie, sa>s Mr. 
Hasan Imam, Ghmnu Smgh and his heirs lost 
all title to the lands in dispute. He also 
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contends that Ghinnii Singh having taken man Singh 
abatement of revenue on account of dilu* 
vion the Settlement with him at the time 
of the Permanent Settlement in 1207 was 
only with respect to 33 htghas 3 kathas 
which remained in his possession after 
diluvionas stated above ?nd the Decennial 
Settlement of the land in excess of the 
said area was superseded by the Perma- 
nent Settlement. Consequently, he argues 
that the lands in dispute which are the 
lands with respect to which the abatement 
of revenue was allowed to Ghinnu Singh 
cannot be said to be the land included in 
tlie Permanent Settlement of Ghinnu Singh. 

It is true, that Ghinnu Singh obtained 
remission of revenue, as staled above, in 
the year 120J7. The jamahandi filed by 
Ghinnu Singh m 1207 for the year 1800-0 1 
shows a decrease of 1,129 highas 17 k^that 
ol land settled with him in *' Babhanga- 
wan " and Xedarpura” with respect to 
which he claimed an abatement of revenue 
of Rs. 519-2-5, the area above water in the 
said villages being only 33 highas 3 kathas. 

His application for abatement is not tiled 
but is referred lo in the report of I/achh- 
min Singh Kanungo. Parbhu Singh also 
applied for abatement of revenue (Ex- 
hibit Z 70-71) but no abatement was allow- 
ed to him because, as reported Lachh- 
man Singh, there appeared sufficient increase 
of land according to the aver<.ge jamahandi 
in the villages in his possess! m. It also 
appears from t^ie reports of Eachhman 
Singh Kanungo (Exhibits N-2. N-i, and 
75 and the note made in the Qainquen- 
nial Register of 1790 to 1838 (Exhibit U) 
th'it the lands of the Taluqa were mea- 
sured under the orders of the Board of 
Revenue in 1208 Fasti in order to prepare 
an account of the diluviated lands and that 
the jama of the entire mihal of Ghinnu 
Singh of Rs. originally fixed at the 

Decennial Settlement was reduced under 
tJie orders of the Governor-General in 
Council, dated the 6th March 1801, to 
Rs. 1,901. The jama of Rs. 561 odd of 
Mauza '*ICedarpura-Babhangawan '* was 
red I'^ed by Rs. 347 from Rs. 561 to Rs. 213. 

Tie Tirijs, jamabandis (Exhibits P and 
72) vsigned by Ghinun Singh end Perbhn 
Singii Show the are is of the lands in the 
two Mamas as detail edjabove after dilu- 
vion, in their respective possession. I#achh- 
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Kantmgo reported (Kxhibf' 
]Sr-2), dated 1817, that 1,000 highas of th< 
lands of the two Mauzas had re-appepre (3 
and that Kmhaiya Singh and others 
heirs of Parbhu Singh, had taken possessiot 
of the same and Ghinnu Singh wanted to 
take Settlement according to his share 
ot one-third. In 1822 be reported that 
2,000 highas come out and that they 
were fit for Settlement but that Parbhu 
Singh had taken possession of the same. 
Banwari Singh on 2otli February 1824 
filed a petition to the Board of Revenue 
which vvas forw^^rded to the Collector by 
his letter ^Exhibit M-i) dated 5 fb March.: 
1824 slating that he was entitled to Settle- 
ment of one-third of the aforesaid alluviated 
lands on payment of the revenue that may 
be assessed upon them. In reply to the 
Board s letter the Collector submitted his 
report (Exhibit M-2) dated 22nd April 1824 
, supporting the statement of Eachhtnan 
Singh as to the lands having been diluviated 
and being in possession of Parbhu Singh. 
He, however, reported that there was delay 
in his disposing of the matter, inasmuch 
as it required investigation into it which 
he was required to do under the orders 
of the Board of Revenue, dated 8th July 
1822, under Regulation II of 1819 and that 
if the petitioner was dispossessed by the 
heirs of Parbhu vSingh and wanted immediate 
redress he coaild go to the Zilah Court but 
until his investigation was brought to a 
determination it was not opossible fur him 
to afford anv^ redress to the petitioner, 
Tiiere is nothing on the record to show 
what hf’ppeued afterwards, whether the 
petitioner Banwari Singh did go to ihe 
Civil Court or not If he did go, what was 
the result. It is also not known what was 
the final report of the Collector after the 
fnvestigt tion referred to in his letter^ The 
Collectors letter is dated 22nd April 
1825 and the Tirij of the diluviated Unds 
is dated September 1830. (Exliibits P 

and 72). . , 4. j 1 • 

Ghinnu Singh^seems to have repeated his 
prayer in his application of the 3 i^d Decem- 
her 1830. Mr. Dharikshan Singh, Deputy 
Magistrate, in his judgment in the case 
under section 148 of the^Code offChiminal 

Procedure (Exhibit Z-99) dealing with this 

question statesrW* A document of 1839 
has beenVoduced by the second patty (the 
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plaintiffs) from which it appears that under 
the direction of the Board of Revenue 
the revenue fixed in 1197 Fasli on Ghinnu 
Singh's share ^Rs. 2,405 odd) was to be 
restored." This document has not been 
produced before us. It, however, appears 
that Ghinnu Singh and his heirs continued 
to pay the revenue as w.'S assessed in 1208 
after the diluvijn of the land of the Mauza, 
vide Exhibit 13, Settlement Register of 
1841-42. On the other hand, the revenue 
fixed for the lands settled with Parbhu 
Singh was not reduced and the reason 
of this is given in the rejwrt of Lachhman 
Singh as well as in the Quinquennial Re- 
gister (Exhibit U). It appears from those 
documents that, between the years 1197 
to 1201, Parbhu Singh look into his posses- 
sion the diluviated lands of Mauza Peer- 
bahani Chak and thus he was in possession 
of lands which did not decrease tlie jama- 
handi income of the lands in his jwssession 
in spite of the diluvion of the lands of Mauza 
“ Babliangawan " “Kedarpura," and, there- 
fore, the original revenue of his mahal of 
Rs. 6,953-2 was not reduced. In 1205 he 
took Settlement of lands in Qasimpur upon 
which a jama of Rs. 51-9 -5 was assessed. 
Accordingly, tlie Settlement Register (Exlii- 
bit T-i) 1841-42 shows that the jama of 
Rs. 7,004-1 1 -5 was fixed in 1205 for the Mahal 
Raipatti, Tauzi No. 3143 including Qasim- 
pur. Therefore, no additional jama was 
assessed upon the lands in possession of 
Parbhu Singh after the diluvion of the lands 
of Babhangawan and Kedarpura as reported 
by Eachhman Singh. No additional re- 
venue was paid by Ghinnu Singh also. 
Mr. Hasan Imam says that the additional 
lands of " Babhangawan ” and “ Redar- 
pura *' of about 2,000 bighas which were 
taken possession by Parbhu Singh's heirs 
were all the lands of those Mauzas and, 
consequently, Parbhu Singh was in posses- 
sion of all those lands to the exclusion ot 
Ghinnr S ngh's heirs, and the original Kital i 
area settled with him being 2,321 bighas 
odd he is not in possession of any land in 
excess of that area and, therefore, the lands 
in question must be deemed to have been 
included in tiie Settlement originally nifide 
with iiim ; but if these lands covered the 
entire area of Babhangawan and Kledar- 
pura Parbhu Singh’s heirs had nc right 
to exclude Ghinnu Singh’s heirs fipm one- 


third of the said area inasmuch as one- 
third of the entire area was settled with 
Ghinnu Singh at the time of the Decennial 
Settlement. A reference has been made 
to a report, dated 1819-20 ''Exhibit 75) 
to sliow that the 2,000 bighas taken posses- 
sion of by ParbJiu Singh’s heir covered 
the entire lands of Babliangawan and 
Redarpura b'lrring the lands of 75 bighas 
odd and 33 bighas odd wiiich had not 
diluviated before 120T and continued to 
be in possession .d Parbhu Singli. This 
argument is based upon tjte bouridnries 
of 2,000 bighas (in particid.ir t].e northern 
boundary) of llie diluviated h'.nds given in 
thesaid report ^Exhibit U) which mentions 
Akliilpur and Mauza Khas .is being to the 
north of the newly formed lands. The 
mip showing the measurements and situ- 
ation of tjie said 2,000 bighas has nut been 
produced. We have looked into tlie m.i])S 
carefully of the Revenue Survey of Mauza 
B..bhangawan Kedirpura and the a djoining 
villages, particularly the sout],ern villages. 
Tne nortliern boundary' given in the kaifiyat 
does not necessarily covei all the lands 
of Babliangawan and Ked:irpiira. Tl.ea.rea 
2,000 bighis ill question is far in excess 
of the .irea of BabJi ingawMn and Redar- 
puru found by the Revenue Survey measure- 
ment. Tjierefore, the aforcs'dd arc'i must 
include tlie land of other Mauzas^ ])robably 
to tiie south of Red '.rpiira. If so, it is not 
pos.sible to s:iy how far t1 ese lands extended 
to the soutii. Tiierefji'e, rc cert lin in- 
ference can be drawn from the area ( r t] e 
boundary given in t] e report (P‘x^ ibit Tl) 
and it cannot witJi certiinty be said t]\at 
the diluvi.ited lands necessarily covered tl e 
lands in dispute . Tueref ore, tj le defendants 
cannot derive any benefit from tJie fact 
they were in possession of 2,000 bighas 
of the alluvhitcd lands in 1822. The 
lands of the Mauzas r-re subject to the 
actioiiof liver Ganges. In fact, the who^e 
tract of lands in the neighbourhood has been 
subject tl, the fitful course of the liver, 
particularly the lands to the south of Bha- 
bliangawan and Kedarpi'ra wJiich are des- 
cribed as Ciirks or Cniirs, terms tjuit aj)ply 
generally to diara lands. Tiie lands of 
the villa es in que ti oihs^ all diluviated 
between 1201 to 1207 just after t]ie 
Decenu.al Settlement. S ^nie lands began 
to appear in 1215 the alluvion continued 
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Up to 1220 when lar^e quantities of land 
re-appeared, Nothim? !s known as’^to the 
condition of the’'lands"’up’'to’"T?^4o when the 
Tkak and the Revenue Survey took place. 
There^ is, however, a note to the effect 
that it relates to tfie newlv accreted 
lands of the said Mauta^, The Settlement 
Recrister fKichibft 13) of 1240 "PasU ^1841- 
42) does not show any decrease in the area 
settled with Ohinnu Sinc^h on account of 
the diluvicn thouc:h it shows the decrease 
in the annual jama pavable. The area 
there recorded is tt6t M^has 8 katha^, 
that is, nearly one-‘‘hird of the entire 
area of the two Mama% 

The question then is whether Ohinnu 
Sincih's taking remission of the revenue 
amounts to an abandonment of the lands 
bv him. No authority exactly applicable 
to the present case has been cited There 
are some cases relatincr to the effect of 
submersion of faiyati lands and non-pay- 
ment of rent but none with respect to the 
effect of remission of revenue pavable to 
Oovernment. In Bemnath Duff v. A^h^ur 
Sfn^ar (q), the Tuew was expressed that the 
lakine: of remission nf rent after stibmersion 
wath respect to the dihnuated lands consti- 
tute abandonment of the holdint? and the 
tenant wdll not be entitled to the lands 
on re-^ormation in suit ; so fdso in Sali^~ 
ram SJns:h v. Puluk Pandev {^c). This was 
a decision based under section 6 of -Act 
VITT of T 86 qw'’ 1 iich requires tliat a ratyat 
could retain the richt of occupancy onb* 
so lonJ’ a she paid rent. As to what would 
be the effect of abatement of rer^ in such 
circumstances under the Renyal Tenancy 
Act was left open. The view, however, 
was not accepted bv the Privy Council 
in A run ChanUra Singh v. KaminiKuma^ 
fii), which also wos a case under the Bentral 
Act VIII of T86q. There it was held that 
the abatement in itself of rent will not 
entail forfeiture'**of the tenancy. To the 
same effect was the decision of the Allaha- 
bad High Court ivTMathar Rai v. Ramgaf 


(9) 4 C. 894? 2 Shome b, R. 1421 2 Ind. Dec. 

{ifjs.)^566. l 4 - 

r(ro)?^6 C. L. J. 149. 

(II) 22 'Iiid. Cas.'^ 3 i 7 r''i 9 'C/I,/J. 272 ri 8 '^C/W. 
N .%691 (i9I4)*M. W/N.*"i 75; 15 M. L. T. 182 
6'M. I,. J. 251112 A. Iv.*j/243J 16 Bom. I.. R. 
231 41 Cj 6831 41 I. Aj 32 (Pj C.). 


Singh (12). Therefore, so far as the tenancy 
land is concerned, the taking of abatemet 
of rent wdll not necessarily cause an aban- 
donment of the lands. As to the effect 
of oblaininJ? abatement of revenue there 
is no clear decision. On the principle 
enunciated in the above cases and analo- 
gy, the abatement of revenue will not 
cause forfeiture of the lands. The obser- 
vation in the case of Lopez v. MuMun MoJiun 
Thahoor (13) may be disitinguished on the 
ground thnf, £s a matter of fact, in that 
case there was a continued payment of 
rent during the submertton and hence 
there was no forfeiture of the lands Simi- 
larly in Noffender Chunder Ghose v. Mahomed 
^ (i4h it was not tUouglit necessary 
to decide the question inasmuch as there 
was no abatement of revenue. These 
cases, however, lay down that the tjuestion 
depends upon the intention of the parties. 
If the circumstances indicate that, in taking 
abatement of the revenue, there was an 
intention to abandon tlie land, then, afler 
re-appearance, the person who took tl e 
abatement cannot claim the bind as he had 
already lost oil right H ereto. Therefore, 
it is to be judged in Ihe circumstances 
of this case whether the plaintiffs bv 
taking abatement of the revenue intended 
to abandon it. The applicitions of t] e 
Chinnu Singl/s heirs afier re-appeo ranee 
claiming one-third sPp.re in the londs as 
a matter of right rr payment of revenue 
clef rlv indicf'te that ti ere w'as no intention 
to aband( n the f olding, nor is there any 
thing on the part of the Government to 
indicate that the land with respect to which 
the abatement was allowed was treated as 
abandoned. The Settlement Register 
(Exhibit 13) already referred to, as well as 
other registers, continued to record the area 
originally settled with Ghiunn Singh as 
the area appertaining to tl^e Mahal Tauzi 
No. 3142. Wlien the lands re-appeared 
and the report w^as made by Eachhman 
Singh Kanungo in the year 1817-24 the 
Government did not take steps to settle 
the lands and assess revenue thereon. 

(12) *18 A. 290; A. W. N. (1896) 56; 8 Ind. Pec. 

(N. S.)" 899 . 

(13) 14 W. R. 1155B.P. R .5215 13 M. I. A. 
467* 2 Suth. P C. J. 336; 2 Sar. P. C. J. 59AJ 20 
R. R. 625 (P. C.). 

(14) R. 406; 18 W. R 1J3. 3 Sar. 

P. C.J. i 5 i!(P.C.). 
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About that time Regulatiion II of 1819 Two years after the expiry of the Decennial 
relating to resuniption and assessment of Seitlement in 1206 (1799), Hie abaten ent 
revenue on excess lands not already settled was allowed under the Regulations with 
came into operation; yet no action was respect to the jam't settled by the Perma' 
taken t.i resume or assess the additional nent Settlement after measurement under 
lands reported by Lachhman Singh. No the authority of the B^ard of Revenue 
action uptillnowhas been taken by Govern- and the Cover nor- General in Council. The 
ment under Act IX of 1847, even after the Regulations do not say tliat t] e abatement 
Revenue Survey of 1843, or after tlie Diara will necessarily cause the abandonment 
Survey of 1863-64, to assess the revenue of the land. Therefore, the abatement 
over the lands and tu treat them as lanis in the present case did not entail forfeiture 
in addition to what was originally settled, of the lands settled originally with Ghinnu 
It is now a settled law that Act IX Siiign, and the plaintiffs' title to 1he h nds 
of 1847 will only apply to lands which were subsisted all along. 

not covered by the /'riginal Decennial and The question then arises wl.ethcr tl eir 
Permanent Settlements vtde Secretary title was extinguislied by loss of tl e yosses- 
of" State for Indta in Council v. Fahamtdan- sion over the lands in suit. The question 
nissa Begum (15). If these lands were of adverse possession has not been raised 
not included in the Permanent Settlement in Ibis case and from the nature of the 
as is contended for by Mr. Hasan lands it is not possible to hold that the 

cer^inty Government would have taken defendants were in possession of the identi- 
action to treat them as rddifional lands cal lands for a continuous period of 12 
liable to be settled anew. The Govern- years at any time when the lands were 
ment did not do so. Therefore, tliey were above water. The evidence of posses- 
treated as lands covered by the original sion offered by the defendants has been 
Settlement, and hence the remission did not disbelieved by the Court below. Tl.e de- 
cause any abandonment in itself and con- marcation proceedings of 1796-1901 indicr'te 
sequently did not entail forfeiture if tl;e that very small quantity of lands, flniost 
lands if they were originally included in negligible, had come ou1 of water a.nd holh 
the Settlement of Ghinnu Singh. It is, parties were asserting tl^eir right to tie 
however, said that the Decennial Settlement lands in question. If the defendants were 
of 1^793 was supersedea after ten years trespassers to tj e extent of one-i] jrd of 
by the Permanent Settlement, and soon the lands of the village they must prove 
after the expiry of tlie Decennial Settle- their possession openl}’ and exclusivtl> 
ment the remission was all >wed, and only and adversely to the knowledge cf the 
33 odd were tre.ited as part of the phintilTs with respect to the particubi 

lands settled with Ghinnu Singh in 1801. lands in question in order to acquiie right 
The Decennial Settlement became ipso facto by prescription . This has not been attempi - 
permanent after the expiry of the term in ed to be done in tins case nor is this a case 
1206 ^1799). Sections I and 2 of Regula- of adverse possession. The en iie h nds 
tion I of 1793 declared that the Settle- ofllhe Mauzas were agt in under w-Her fin n - 
ments made in 1790 became permanent by 1892 to 1909 and small quantities of lands 
themselves without any further confirma- began to appear in 1909, about loo highas, 
tion. Therefore, the Permanent Settlement with some negligible quantity in 1906 
does not date from the expiry of theDccen- with respect tf which the demarcaiion 
nial Settlement in 1799, but from the time proceedings took place. But from 1909 
when the Decennipl Settlement was made the parties ^ire fighting for possession and 
in 1790. The abatement was, therefore, ultimately there were proceedings under 
made after the Permanent Settlement had section 145 .>f the Criminal Procedure Code, 
beenl'concluded. The*^ abatement, was, as Therefore, nobody can be said to be in peice- 
a matter‘ of fact, allowed in 1208 (1901). ful possession of the lands so as to acquire 

title by presciipti(,n as against the right- 
ful owner. On the other hand, the plaintiffs 
(15) 17 I. A. 401 ty C. 5901 5 gar. PCI 3011 evidence in the case of exercise 

8 lad Deci (»« 8.) 933 (P. cJ). ‘ ing their right of possession over such 
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portions of the lands tis come out of \!vater. 
Their evidence, though it may not be 
sufficient for the purpose of giving them a 
prescriptive right, is sufficient for the 
purpose of preserving their right based 
up3n their undoubted title. It is not 
possible to disbelieve all the evidence cf 
possession given by the plaintiffs in the 
case though it m;jy admit of some criti- 
cism. There are rent- decrees of Courts 
(Exhibits 25 to 32) the villages papers, etc. 
Considering all this evidence it car not 
be said that they have nrt exercised 
right of possession which the peculiar 
nature of the lands in this particular case 
admit of. They have, therefore, subsist- 
ing right and this is sufficient for them to 
claim recovery of tlie land in question 
based on title. The appeal before us was 
argued entirely upon the footing that the 
case depends entirely^ upon title, and not 
on prescription, and if t].e plaintiffs proved 
the title they are entitled i: succeed. This 
is also the view of the Court below. In 
the very beginning of its judgment, while 
discussing Issues Nos. 6 and 7, the Coirt 
below says, that “the plaintiffs will succeed 
if they prove ♦itle to the lands ii, dispute 
and they wall fail on tl.eV ft ilure to prove 
the litle. ' The plaintiffs have, no ddb'*, 
failed to prove title to tie entire Mauza 
Babhangawan but they luive succeeded 
in proving their title to the one-third land 
of the said mauza. 

Therefore, the decree the Court below 
must be vacated. In lieu tliereof a decree 
should be passed in favour »f tl.e plaintiffs 
declciiing their title with respect to one- 
third of 771 acres i rxd 3j7 poles shown 
in the Revenue Survey is Mauza “Babhan- 
gawan” barring 33 bighas 3 kathas with 
respect tj whaf the Cnirt las already 
given the plaintiffs a decree. The plaintiffs 
will be awarded possession over the afore- 
said area (771 acres 2 rood 37 poles minus 
33 bighas 3^ kathas) writh mesne profits 
to be determined by the lower Court from 
1320 until delivery of possession of three 
years from this date, whichever is earlier. 
There will be no mesi le profits wi1 h respect 
fo 33 ^igbas 3 kathas wJdch have already 
been declared by the Court below to be 
in’ftheir possession. 

As the plaintiffsjhtve 'succeeded ftof one- 
third of their claim, Ifiey are entitled to 


costs in proportion tc the claim decreed 
tliroughout. The appeal and the suit are 
acccrdingly decreed to the extent indicated 
above. 

Ross, J. — ^Tlie plaintiffs are the owners 
of an estate, Rai pa tti, bearing 2auzi 

No. 3142 in the District of Saran, and the 
piincipal defendant is the owner of the 
adjoining estate, also cilled Mahal Rai- 
pa Iti , bea ring Ta uzi Nc , 3 143 . In the f irmer 
estate there are two khatas, the ijmali 
khata and Khata No. i. In 1883 the 
f .rrner was sold for arrears of Government 
revenue and was purchased by five persons 
whose successois-in-interests are plaintiffs 
Nos. I to II. The Ki'ata No. i was also 
Sold for arrears of Government revenue 
and eventually came to the persons re- 
presented by plaintiffs Nos. 12 to 15 by 
private purchase from the auction-pur- 
chaser. Defendant No. i purchased the 
estate bearing Tauzi No. 3143 privately 
from defendants Nos. 2 and 3, who, through 
their farzidar Gopal Das, had purchased 
it at a sale for arrears of Government re- 
venue. Defendants Nos. 4 and 5 represent 
the lessee of the property defendants Nos. 
6 to 9 belong to the family of defendant 
No. I and the remaining defendants ate 
kastkars and teruints, except defendrmt 
No. 24. a farzidar of one of the plaintiffs, 
Bhagwat vSingh. 

The subject-matter of this litigation 
is 771 acres 2 roods 37 poles of land, being 
Mauza Babhangawan in Mahal Raipatti. 
The plaintiffs allege that the original num- 
ber of their mahal was 82 and this subse- 
quently became 114,2007 and lastly 3142. 
T. e corresponding numbers of the defend- 
ants’ estate were 84, 116, 2009 and 3143. 
In 1843 the two mahals were first m asured 
systematically in the Revenue Survey. 
Mauza Babhangawan is situated wdthinthe 
plaintiffs’ Mahal Raipatti and bears No. 53 
of the Revenue Survey and another village 
Kedarpura Babhangawan, the Revenue Sur- 
vey number of which is 179 and the area 
267 acres i rood and 3 poles is situated in 
tlie defendants’ mahals. These are two 
distinct Mauzas, Ti.e land being situated 
near ti^e river Ganges is subject to diluvion 
and alluvion and on its^last re-appecxance 
from the river there waS criminal litigation 
over it. Eventually, inja proceeding under 
section 145 of the Criminal Procedure Code, 
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possession was awarded to the defendants. 
The plaintiffs, therefore, seek a declaration 
of their title to this village and possession 
and mesne profits. 

The defendant No. i is the contesting 
defendant. In the written statement it 
is alleged that, at the time of the Permanent 
Settlement of 1793, the entire Mahal Rai- 
patti under two Tauzi numbers, namely. 
Nos. 3143 and 142 was settled with Parbhii 
Singh and Ghinnu Singh in the proportion 
of Nos. 2 to I, the sadar jama payable 
by the former being Rs. 6,953 and that pay- 
able by the latter Rs. 2,405. One of the 
villages comprised in the mahal was Babhan- 
gawan Kedarpura and this village was 
settled with these two persons in the same 
proportion, the sadr jama of Parbhu Singh 
being Rs. 1,151 and that of Ghinnu Singh 
Rs. 561. The village was known indifferent- 
ly as Babhangawan Kedarpu.ra or Kedar- 
pura Babhangawan or Babhangawan only. 
The area was 3482 highas of which 2321 
bighas went to Parbhu Singh and 1161 
highas to Ghinnu Singh. In the year'^1800 
the village was washed away. A measure- 
ment was made and it was found that 75 
highas remained in Parbhu Singh's snare 
and 33 highas and 3 kathas in Ghinnu Singh's. 
The sadr jama of the former was not re- 
duced but a reduction of Rs. 347 was made 
in Ghinnu Singh's assessment. Since then 
Government Revenue on 33 highas 3 kathas 
only has been paid and the plaintiffs are 
not entitled to more land than this. It is 
further pleaded that the Revenue Survey 
map of 1843 and the Gangetic Diara Sur- 
vey map of 1864 were wrongly prepared 
and that the possession of the plaintiffs 
and their predecessors had never been 
according to these maps and that there 
is no separate village Kedarpura. 

The principal issues in the case and the 
only issues debated in appeal are issues 
Nos. 6 ana 7 - No. 6. *'Efeve the plain- 
tiffs any title to the diluted land?" and 
No. 7 » Whether the disputed property, 
namely, the lands measuring 771 acres 
2 roods 37 poles named as village Babhan- 
gawan appertain to the plaintiffs' Mahal 
Raipatti, Tauzi No. 3142 or to Mahal 
Raipatti, Tauzi?No. 3143 ?" The learned 
Subordinate Judge decided these issues 
against tlie plaintiffs and they have, there- 
fore, brought this appeal. 


It will be convenient, in the first place, 
to state briefly the principal dates connected 
with the diJuvion and alluvion of the lands 
in suit. From Exhibits 71, 72 and N (2) 
it appears that in 1794 diluvion began 
and by i8or or 1802 it was complete except 
for 75 bighas 2 kathas in the share of Par- 
bhu Singh and 33 highas 3 kathas in the 
share of Ghinnu Singh. From Exhibit N (i) 
it appears that alluvion began in 1808. 
By 1817 there were 1000 highas of cul- 
tivable land (Exhibit N (2) and by 1819 
2000 highas had appeared. From the Thak 
and Revenue Survey maps of 18^3 it will 
be seen that all the land was above water 
at that time. Diluvion seems to have 
begun again about 1887, as appears from 
the evidence of defence witness Chhabila 
Pandey, and was complete before 1896 
when re-formation began. By 1903 aboi t 
55 highas of cultivable land and by 1912, 
932 highas had appeared (Exhibits 37 (A) 
and 37 

The evidence may be conveniently con- 
sidered in four parts — (i) down to the 
Parmanent Settlement; (2) from 1801 to 
1842 (3) the Revenue Si rvey maps of i8i:|3 
and the Collector’s Registers ccmnectcd 
therewith ; and (4) the documents of sub- 
* sequent years. 

(i) The history of this property begins 
with Exhibit Z (75) a thirty years khatian 
from 1761 to 1790 which was prepared 
in the year 1817. appears from this 
document that the Taluka was orpj'tMJJy 
call e d Taluka Ju i:ig 1 e Si ng h . In th's Talu ka 
were three villages Ra’patti, Kedarpira 
and Babhangawan. The recorded area of 
Kedarpura was 3488 highas 14J kathas. 
The area of Babhangawan is recorded as 
included in Kedarpura and the sadr jama 
of both villages is included in that of the 
Taluka. The sadr jama in 1789 was 
Rs.9,798. In 1790, when the Fecenmal Settle- 
ment was made, separate 7a are recorded 
for Raipatti Rs. 933-2-0 and for Kedar- 
pura Rs. 1,712-1-6 ; while, against Babhanga- 
wan, is the note ''with Kedarpira and 
Parbhu Singh," It appears, further, from 
this document that in 1776 the estate was 
in charge of Parbhu Singh and Shewan 
Singh and that at the time of the Decen- 
nial Settlement of 1790 it was settled with 
Parbhu Singh and Ghirmt^ Singh separate- 
ly according to their shares. Next come 
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the KabuHyais of 1790 by which Parbhii 
Siii^h and Ghinmi Singh took Settlement 
of Mahal Raipatti (Exhibits E (1) and 
E (2)). In Parbhii Singh's KabuUyat exe- 
cuted on the i6th December 1790 occurs, 
anting sixteen villages, the name of Babhan 
gawan Kedarpura with a sadr jama^ of 
Rs. 1,151 while in the Kabuliyat of Ohinnn 
Singh respecting the share of Shewan 
Singh " executed on the 2.:ith December 
1790 appears, among eight villages, the 
name of Kedrarpura Babliangawan the 
sadr jama of which is ascertained from 
other evidence to be Rs. 561-1-10 (Ex- 
hibit O). 

Exhibit /' (137) is a jam%handx for 1800 
toliSoi submitted by Ghinmi Singh. This 
shows the area of Babhangawan Kedar- 
pura, as recorded in the register of 1790, 
to be 1163 hlghus of which only 33 highas 
3 kathas were in existence in the year 1800. 
The jama is said to have fallen from 
Rs. 561-1-2 to5i9-2-5. Onthe2nd of Decem- 
ber 1799 Parbhu Singh also applied for 
reduction of his assessment (Exhibit 70) 
and he renewed his application in 1801 
(Exhibit 71). Exhibit 72 is a document 
of 1830 which contains the measiirements 
of Mauza, Raipatti and other Mauzas 
constituting the Taluka of Chaudhury Par- 
bhu Sing hand the Taluka of Ghinnu Shigh 
in 1800, This is an extremely important 
document and it shows that in Parbhu 
Singh's estate there were 75 bighas and 
2 kathas made up of 44 btghas 16 kathas 
in Babhangawan and 30 btghas and 6 
kathas in Kedarpura, while, in Ghinnu 
Singh's estate, there were 33 bighas 3 
kathas made up of t8 big ! as in Babhan- 
gawan and 15 highas 3 kathas in Kedar- 
pura, This document shows not only the 
lands that remained after diluvion but 
also the fact that lands situated in each 
of the villages appertained to the^estates 
of both Parbhu Singh and Ghinnu Singh. 
The Quinquennial Register from 1790 to 
1848 (Exhibit U) shows that the Govern- 
ment revenue assessed on Ghinnu Singh's 
estate, which is there shown as bearing 
No. 82, was reduced from Rs. 2,405-1-2 
to Rs. i,9oi-i2-T. It further show^ that 
in 1801 under the orders of the Goverju-r- 
General in Council and the anthor t'es d t'c 
Board, dated the 6th Ibarch 1801, this 
remission was made andthedoal of the Mahai 


after deducting Sikka Rs. 503-5-9 from 
what was settled in 1790 on accnnnt of 
diluvion, was written in the name of Ghinnu 
Singh. The register also shows the estate 
of Parbhu Singh as bearing No. 84 but the 
revenue settled in 1790 remained unchanged 
in his case. The same facts ajipear in 
Exhibit O, a Kaifiat of the diluviated 
lands, dated the 31st March 1844, with the 
additional fact that an Amin was sent 
in 1800 to measure the diluviated lands, 
after which the revenue of Ghinnu Singh's 
estate was reduced by Rs. 347-2-9 in the 
case of Babhangawan Kedarpura and 
another doal at a redi ced jama was taken 
from him in 1801. It is further stated 
in this document that the jama of Parbhu 
Singh was slightly reduced on account 
of diluvion, but this statement is not sup- 
ported by the other evidence in the case 
which is to the effect that his application 
f or re dn cti on wa s ref n se d . 

(2) Exhibit N (2) is a report of Eachhman 
Singh Kanungo, made in 1817 stating 
that Babhangawan Kedarpura had the 
reformed and that about looo highas of 
land as pointed out by Gliinnu Singh was 
culti' able and fit for settU-ment by the 
Government, but it was in the occupation 
of the heirs of Parbhu S'ngh. Exhibit 
Z (140) is a further report made in 1819 
which stat.s that about 2000 highas of land 
had reformed in Kedarpura and Babhan- 
gawan and that the proceeds thereof were 
appropriated by the he'rs of Parbhu Singh; 
that offer.s of Rs. 2,000 were being made for 
this land and the accreted land of Kasim- 
pur This 2000 highas appears also in 
Exhibit 75, a report of alluviated lands 
made in 1819-1820. It is said in this 
document that two-thirds belong to tne 
heirs of Parbhu Singh and one-third to 
Banwari Singh, heir of Ghinnu Singh, but 
that the heirs of Parbhu Singh are in posses- 
sion of the entirety. One of the difficulties 
in the case is to reconcile the Kitahi area 
of Babhangawan Kedarpura, 3488 bighas, 
with the area found att’ e Revenue Sirvey 
which is 771 plus 267 acres. A suggestion 
made by the learned^Counsel for the plaint- 
iffs in connection with Exhibit 75 is that the 
2000 highas therein shown against Kedar- 
21 -ra Babhangawan is the total of the areas 
of Kashchak, Harshamchak, Bishunpur, Bir- 
bhanchak, Jafarpiir Nisf, Kedarpura and the 
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southern strip of Babhangawan. On this to assert his title in the^ Civil Court. In 
theory, these areas have been entered twice Bxbibit Z (139) ^ fuhakdr^ of the Collector 
over in the report under different names, made in a partition case in 1S40, the state- 
The large area may possibly be explained m^nt is repeated that “ after the deduo 
as including Kasimpiir (625 highas), Bir- t<on of Rs. 5o3'5“9 ^^cm the of Ghinnu 
bhancbak (181 Mghas) Harshamprr (204 Singh a doal showing the rent from 1800 
htghas) and Bisiiunpur /irjun (500 big has) in respect of the balance of the /awa amount- 
all of which were under water at the time ing to Rs. 1,901-12-1 was filed on behalf 
of Dece xnial Settlement. These areas add- of the malik. Exhibit Z (135 ) is a re- 
ed to the 2,000 bighas of Babhangawan port of an Am‘n who, in connection with 
Kedarpura would make up approximate- certain partition proceedings had been de- 
ly the original Kitabi area. This, however, puted to mea.su,re Babhangawan and Kedar- 
is a matter of speculation. In 1822 the pura in 1841. The measurement which he 
Kanungo submitted a further report (Ex- proposed to make was resisted by the 
hibit JM) in which he said that Banwari servants of Hingu Raj Singh, the pru chaser 
Singh was present to execute a KabuHyat at auction-sale of the interest of Banwari 
recording doal at the original jama for the Singh. These persons stated that the lands 
alluviated land which was still to be settled, of ^a'uza Babhangawan and Kiedarpura, 
No steps were apparently taken on the whi'ch formed the share of Kanhaya Singh, 
Kanungo's report and in 1824 Banwari Chakurdhari Singh and Utim Narain 
Singh presented a petition to the Govern- Singh and the share of Ghinnu Singh sold 
ment in which he alleged that one-third at auction, belonging to their master, 
share in Kedarpura and Babhangawan had beer joint and had not .been parti- 
was his property inherited from his father, tioncd and that their ma.ster ought to get 
With regard to the diluvion he says that 5 an as i pice and odd out of the Mauza 
90 bighas of land remained in Babhanga- iiis purchased share and, therefore, the entire 
wan and 45 bighas in Kedarpura of which Mauza should be measured and one-tlurd 
15 bighas in Kedarpura were settled in his share separated out. This the Kanungo 
name and 30 bighas in the name of heirs refused to do and he refers to the evidence 
of Parbhu Singh. Re goes on to say that given before him by the tenants of the village 
various applications were made for Settle- that the doal of the Taluha Raipatti be- 
ment of the alluviated land an^l he renewed longing to Kanhya Singh and others had 
his application to the Government pray- been separated from that of the Taliya 
ing for patta for one-third on receipt of belonging to Ghinnu vS^ngh since 1790 when 
payment of the Government revenue wi'ich the land was settled and that the tormer 
m'ght be settled there on. Th^s petition share had no connection with the latter 
was sent by the Board of Revenue to the and that a piece of kasht land measuring 
Collector for report. He reported the facts 29 h\ghas 12 kathas 10 dhurs, the subject 
about the reduction of Ghinnu Singh^s matter of the auction-sale, had icr long 
assessment on account of diluvion and (that is since 1790) been in possession oi 
denied that any application for Settlement Ghinnu Singh. The Kanungo pomted out 
had been made by Banwari Singh. The that the doals of the two Talukas were 
Collector's opinion was that if Banwari separate and the lands were also separate 
Singh asserted that the heirs of Parbhu and that as he had been deputed to measure 
Singh had disposse.ssed him he should go the Taluka] belonging bingn 

to the Civil Court. Again, in 1830 (Ex- only he could not agree with the proposal 
hibit 72) the Kanungo suggested that one- that he should measure the entire villa^. 
th'rd of the land in Kedarpura and Babhan- E^'hibits T (i) and 13 are extracts from he 
gawan should be attached and made over Settlement Register of 842. Ihese 

to Banwari Singh so that he m\ght pay show one of the villages of No. 84 to 

the Government revenue Rs. 500 which be Babhangawan Kedarpura with a 
had been remitted when the i'luvion took area of 2,320 bights 5 and 10 

place. But no action seems to have been and a jama of Rs. 1,151 which is sa d o 
taken e'ther by the Government to settle have been sanctioned m 1205 J 79 °)' 
the alluviated land or by Banwari Singh is the estate belonging to the >deten<iant* 



VoL 73J IHDIAN GASES. 973 

RAMHANDAN SAXAy P. JAOOOVIKD PANDRY. 


It also shows as Mahal jSo. 82, Babhanga- 
waa ICedarpura, whose recorded area is 
still given as x,i6i bi^has H kathas. Toe 
^ama is^not shown against thxs village, 
but it IS stated that thajama ol tjtie mahal 
was Jdxed as sanctioned in 1208 (1801). 
This concludes the evidence relating to the 
period ixom 1801 to 1842. 

(3) Tde Thak u^ap ol Kedarpura is Exhibit 
79 and that ol Babnangawan is Exhibit S. 
Xnese maps are dated, respectively, the 
3rd and 5th ol January 1843. Exmbit S 
shows that the demarcation ol the bounuary 
ol the diara lands ol Babhangawan 
was made^ as pointed out by Utim Kai 
and Baton Pande, cultivators ol the said 
village in the presence ol the holders ol the 
surrounding land. Tuere are two signatures 
ol “ share-noiding proprietors ol Babhau- 
gawan, ” namely, Eachmi Karam and Go- 
bind Singh. Eacnmi l^aram is a nephew 

01 Parbuu Singh and Gubina iSingh was 
a purcbabcr ol interests in certain villages 
in Mahal Eaipatti Jauzi JNo. 3142 but 
not in Mauza Babhangawan ol that 
mahal (see x.,xnibits Z (136) Z (130) and 
Z (132), Xhe inlerence to be drawn Irom 
this lact IS that the I'hak ol Babhangawan 
mCiUdediands whicn were outside the hold- 
ing ol the owners ol I'anzt JNu. 3142. The 
Revenue Survey maps iollow and they show 
the areas oi the two villages Babhangawan 
and Kedarpura Babhangawan as 'j'jx acres 

2 roods and 37 poles and 267 acres i rood 
and 3 poles respectively. The learned- Coun- 
sel tor the piaintiiis reues upon these 
maps and tne learned Counsel lor the de- 
lence has no criticism to oiier on them. 
He also accepts them as correct. With 
these maps are connected the Collector’s 
roisters (Exhibits x6, x8, X4, i7, 63A, 
63B, 64B and 64E) Exhibits ib and 18 
are Mauzawar Registers. Exhibit x6 shows 
Babnangawan Redarpura with an area 
ol 77X acres 2 roods and 37 poles recorued 
la statement Ho. 53 ui the book ol the 
Survey Qthce, that is, the Revenue Survey 
map ol Babhangawan. The name ol the 
mahal as given is Rai|)atti and its number 
is 1x4. Exhibit 18 IS the succeeding entry 
in the Mauzawar register. The name ol 
the Mauza is the same, Babhangawan 
Kedarpura, the area in this case 267 
acres i rood and 3 poles, is rtcorueu m 
statement Ho. 179 ol the Book ol the Sur- 


vey Office, that is, the Revenue Survey 
map oi Kedarpura Babhangawan. The 
number of the Mahal is Ho. xx6. The 
Mahalwar Registers Exhibits 14 and 17 
are in agreement with the Mauzawar Re- 
gister. They further show that in the 
locality the lands of Babhangawan and 
Kedarpura are separate. Exhibits 63* A 
and 63-B re-produce the extracts already 
given in Exhibits 16 and x8. It is an 
unexplained lact that, whereas in the 
case of other villages which are common 
to both the estates, the Mauzawar 
gives both Mahal Hos. X14 and 1x6 against 
the names of the villages, in the case of 
Babhangawan Kedarpura, No. xi6 only 
lb given against the area 267 acres and the 
No. Xi4 only against the area of 771 acres. 
Exnibits 64-B and 64 -E are also extracts 
Irom the Mauzawar Register which add 
nothing further. It is on these registers, 
together with the Revenue Survey map, 
thut the plaintiffs' claim to the whole of 
Mauza Babhangawan principally depen dsi 
(4) The evidence ol the last period 
is ol less importance. There are mutation 
registers, as, lor example. Exhibit Z (157). 
Tuese, generally speaking, are oi no import- 
nance. One interesting lact is to be lound 
Irom Exhibit Z (157}, namely, that the 
right, title and interest ol Banwari Singh 
in Babhangawan Kedarpura was sold 
in 1^39 for Rs. 500, while in 1^42 the right, 
title and interest of Kanhaya Singh and 
Utun Haram Singh m Babhangawan 
Kedarpura fetched Rs. 2,000. Exhibit Z 
(70) an application for mutation uf names 
made m 1677 m respect of Tauzi Ho. 2007, 
that IS the plaintiffs’ estate, shows that the 
area of 8 annas share in Babhangawan 
Kedarpura was 16 higkas x katha and 
1 dhur. This looks like a reproduction 
of the area originally settled after the first 
diluvion and it cannot be attributed to a 
further diluvion af that did not begin 
until 1887^ The same area appears m 
Exhibit Z {68; a wasil baki papei, lie 
date of Which is not given but which was 
filed before the jotfi June 1885. Eearn- 
ed Counsel for the plaintiffs suggests that 
tne area given in Ea^bil 70 was given 
under a misapprehension by the Jdanager 
ot the Court of Wards who made the apj^li* 
cation for mutation. That no strong in- 
ference can be drawn from it is deal: finm 
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the fact that in Exhibit 36, an appliaition 
for pariition m^de in 1880, t^e area of 
Babhangawan j^edarpuia is sLown as 663 
btghas 13 kathas dhurs. Exhibit 

Cis a lease of the 8-annas shaie of Babhan- 
gawan in Tauz% No. 3142 and other villages, 
executed on the 27th January 1898. I'he 
annual gro^s jama ol the shsie in Babhanga- 
wan is there recorded as R3 52-9-3. 'Ae 
Road Cess Returns filed on beiiall of both 
parties ao not seem to me to yeild any 
inference. Exhibit Z (71) the return of 
Tauzi No. 3142 shows the area of Babuau- 
gawanas i 5 bighas 12 kathas and 12 \ dhurs 
but tiiis may have been after the second 
diluvion had taken place. Similarly, no- 
thing can be interred from the defendants' 
Road- Cess Returns. In 1896 an application 
was made for the demarcation of Ba bhang - 
wan in Tami No. 3142 a portion of which 
had re- appeared alter diluvion. Exhibit 
Z (129) IS a report of the jtvanungo in this 
case. He says that village Babhangawan 
comprises two Tauzi numbeis and there 
are two sets of proprietors both of whoni 
have applied lor demarcation .The Deputy 
Collector in his report to toe Collector 
refers to the Mahalwar Registers and to the 
Revenue Survey maps and says that it would 
appear that Babhangawan, although shown 
in the Mahalwar Register as appertaining 
to Tauzi No. 3142, has apparently been 
demarcated as appertaining to Tuuzi No. 
3143 without any objection and the pro- 
ceedings have been confirmed without any 
objection from the proprietors of the ad- 
jacent estates. 

The other documents are not of much 
importance. There are some rent decrees 
filed 'by the plaintiffs but as the ureas 
included in these decrees amount to less 
than 33 i bighas they are not inconsistent 
with the case of the defence. There aie 
also a number of zarpeshgi leases from 
1877 to 1891 filed by the defence. These 
are all produced for the sf.me puipcse, 
namely, to show that they deal with lands 
described as lying in Mauza Babhangawan 
within the defendants* Tauzi 2oog ©r 
3143 dS the case may be. Tiiis completes 
the principal documentary evidence. The 
oral eviaenceis of little importance. On 
the plaintiffs' side it is directed to prove 
that they have been in possession within 
Zfl years of the date of suit, The only 


comment that the learned Counsel for the 
defendants had to make on this evidence 
was that, even if possession was pioved, 
it would be of no assistance to tl^e ph intiffs 
if their title was not established. Neither 
party has pleaded title by adveise pcsses- 
sion, the case of the defendants' being that 
they hold by superior title, namely, Settle- 
ment from the Government. In paragra.ph 
15 of the written statement it is said Ihat 
Ihe defendants are entitled to retain posses- 
sion of tiiC Sciiiie quantity and ti.e same 
Imd tnat had beeo settled witJi l\irbhu 
Singh; the land in dispute loims pail ci 
the laud settled and owned in Mauza Ba- 
bhangawau, Tanzi No. 3143. 

The main contention on this evidence 
by the respondeuts is, tliat the Peinianeut 
Settlement with Ghiniiu Singli was made 
in 1801 and was in respect of only 33 bighas 
3 kathas m Babhangawan Kedarpurj . 
Beamed Counsel argues that Regulation I 
ol 1793 did not of its own force conveit 
the Decennial into a Painidiient Settlement 
and that the Regulation must be read with 
Regulation Vlli of 1793 one ol the pio- 
visions oi Which 1 elates to reauction in 
assessment. He contends that the Settle- 
ment with Ghiunii Singh made in 1790 be- 
came parmanent subject to any alteration 
made by reduction in the assessment and 
as the jama was finally settled at a 1 educed 
rate iu , respect ol reduced area in 1208 
fi8or) it must tbe taken that this was the 
Settlement which was made parmanent. 
But the learned Counsel for the appellants 
points out that the Decennial Settlement 
expired in 1206 and that the diluvion 
took place after this and that the Settle- 
ment became permanent at least from 1207, 
Whereas, tjie reduction in the .jssessinent 
did u )t take place until 1208, that is, ai1er 
tue Settlement became peimaneiit. Tihs 
conlention is sound as lar as it goes. But 
ill my opinion tne effect ol Regulation I 
of 1793 was to cmvert the then Curient 
Decennial Settlement into a Permanent 
Settlement subject to the possibility of 
reduction in the assessment. The question 
still remains as to what the effect of tpe 
remission of revenue was. The faw on the 
subject is contained in Mazhar Rat v. 
Ramgat Smgh (12) and Arun Chandra 
Stn^k V. Kamini Kumar which es- 
tablish this»that xnexe nou-paymeat of icat 
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Qi claiming or accepting remission of 
rent is not in itself proof of abandonment 
and tliat, until it can be established that the 
holder^of^the tenure^^has^abandoned his 
right to the submerged lands, it remains 
intact. The question is one of intention 
to be determined by the circumstances 
of each case. Now, in the present case the 
Government does not claim the land as 
having been abandoned^nor does the de- 
fendant claim that the land was abandoned 
by Ghinnu Singh and settled with him. 
Tneiefore, it is reasonably certain that there 
is no case of abandonment arising in the 
circumstances of the present suit. More- 
over, I consider it fairly clear from the 
terms of the various reports of I/achhman 
Singh Jianungo and from the petition 
of Banwari Singh tnat, so far as Ghinnu 
Singh and his immediate successor were 
concerned, there was no intention to aban- 
don the land; but, on the contrary, an asser- 
tion of a continuing title to one-third of 
the village. Njx did the Government ever 
treat the land as abandoned. It was 
never settled with any one else. In Ex- 
hibit 13 the^area of the plaintifis’ estate 
in Babhangawan Kedarpura is still shown 
as i,i6i if^ghas although the jama is said 
to have been settled in 1208 that is, the 
reduced jama , And all the Government 
lUgisters which have been referred to above 
show that not only one-third but the 
entirety of Babhangawan was treated as 
the plaintijSs' estate. It is clear, therefore, 
on the documents, that, the plaintihs have 
title to one-third ol Babhangawan. But 
their claim to the whole village cannot 
succeed. None of the earlier documents 
supports it; on the contrary, they contra- 
dicc it. They show clearly (a) that Ghinnu 
Singh had land not exclusively in Ba- 
bhangawan but in Babhangawan and ii.edar- 
pura ; ib) that Parbhu Singh had land 
not exclusively in Kedarpura but in Kedar- 
pura and Babhangawan, and {c) that the 
^ares of Ghinnu. Singh and Parbhu Singh 
in the lands of both villages were one- 
third and two-thirds. The present liti- 
gation is confined to Babhangawan alone 
and, therefore, no question of the plaint- 
iffs* right in i!i.edarpura arises. But the 
claim to the^ whole of Babhangawan rests 
ultimatdy on the Ma^zawar Kegisteis 
alone. These are wholly unexplained. 


They are inconsistent with all the earlier 
history and evidence in the case and cannot 
be accepted as good evidence of plaintiffs* 
title to the entirety of Babhangawan. 

One more argument on behalf of the 
plaintiffs-appellants remains j^^to be con- 
sidered. Reference was made to the case 
of Khemesh Chandra Rakshit v. Abdul 
Hamid (16), and it was^ contended that, 
no matter to whom the laud in suit belonged, 
the estate defaulted and the plaintiffs 
purchased it and became the Settlement- 
holders from the Government in respect 
of that property. The plaintiffs, it is argued,' 
are not the successors-in-interest ol the 
defaulting proprietors but the purchasers 
of the estate shown in the Collector's Re- 
gister, A suflScient answer to this argu- 
ment is to be found in the fact that plain- 
tiffs Nos. I to II purchased the ijmali ac- 
count subject to encumbrances and that 
the other plaintiffs purchased Khata No. i 
also subject to enumbrances. What pass- 
ed to the purchaser was not the estate 
but the right, title and interest of the 
defaulting proprietors. The plaintiffs' title, 
therefore, cannot be improved by the fact 
that they purchased at revenue- sale. 

The result is that the appeal will|,be 
decreed in part in the terms proposed by 
my learned brother. 

K. s. D. Appeal partly allowed, 

(16) aylnd. Cas. 3501 43 C. 461 19 C. W. N 
7S2. 


PATNA HIGH COURT. 

ApPEAI, from APPEhWE Becrek 
No. 1243 OF 1921. 

July 31, 1923. 

Present:-^Mi . Justice Bas and 
Mr. Justice Ross. 

Musammai PHUB KUBR — ^BEFENdant 

— APPEW.ANT 
versus 

RAMBHANJAN SINGH— PeainIMff^ 
AND Musammai BHAKO KOER and 

OTHERS — BEFENDANTS — RESPONDENTS . 

Transfer of Property Act {XV of 1882), 5. 55 (if 
(g)— “ Vendor cj kas§*hola — Liability to pay rent 
up to dale of sale. 
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A vendor of lease-hold property is hound under 
section 55(1) (g) of the Transfer of Property Act 
to pay the rent accrued due up to the date of sale 
where the rent became due during the tenancy 
of the vendor or of a person through whom he 
claimed otherwise than by purchase. 

Appeal from a decision of the Subordinate 
Judge, Gaya, dated the 2Xst June 1921, 
reversing that of the IViunsif, Aurangabad 
dated the 30th September 1920. 
vjMr. L. N. Singh, for the Appellant. 

^jMr. Bnj Keshore Prasad, for the Re- 
spondents. 

JUDaMENT. 

Boss, J. — This is an appeal by defend- 
ant ISio. 1 against the decree of the Sub- 
ordinate Judge of Gaya reversing the de- 
cision of the IViunsif of Aurangabad and 
decreeing the plaintiff's suit. 
f^i^Rani Cnandradeo Kuai was the pro- 
prietor of Mauza Kesour, she leased the 
property in zwpeshgi to I/ohari iVial who 
died leaving a w-dow, Musammat Dhako 
Kuar defendant JNo. 2, a daughter Musam- 
mat Phal Kuar, defendant Iso. 1, and two 
sous Cauni j-/al and ^iU^l La], defendants 
NoS.3and4. Dhako Kuar made a gift of 8- 
annas snare in the zarpeshgi lease to de- 
fendant No. I andjof other 8-annas share 
tociefendantslNos.3 and 4 at some time not 
specified. On the 7th December 19x6, 
corresponding to Aghan 1324, defendant 
No.i soldher8-annasinterest to the plaintiff, 
Xnereafter, Rani Cnandradeo Kuar brought 
a suit for arrears of rent for the years 1322 
and 1323, impleading as defendant only 
Musammat Dnako Kuar. There was an 
attachment before judgment ol the land- 
lord's portiozx of the standing crop and 
in order to release tne crop from attach- 
ment tne plaintiff paid Rs. 511-4-6 to the 
Rani on the 23rd January 1917. The 
present suit was brought against the de- 
fendant No. I for the recovery of tins sum 
with interest. The Munsif' dismissed the 
suit on this ground among others that 
there was no allegation in the plaint and 
no evidence on the plaintiff’s side, that the 
defendant No. i was in possession of the 
lease- hold in the years 1322 and X323 for 
the rent of which the suit was brought 
by Rani Chandra deo Kuar. His decision 
was reversed by the learned Subordinate 
Judge, and the only ground taken in 
second appeal is that, in the absence 
of any allegation or proof that defendant 


iVo. I was in possession of the lease- hold 
in 1322, and 1323 and, therefore, liable for 
the rent of these years, the plaintiff was 
not entitled to recover from her. 

The learned Subordinate Judge has 
relied upon the provisions of section 55 
(0 to tlie^Transfer of Property Act 
which requires the seller to pay all public 
charges and rent accrued due ia respect 
of tne property up to the date of sale, 
the interest on all incumbrances on such 
property due on such date, and, except 
wiitre the property is sold subject to in- 
cumbrances, to discharge all incumbrances 
on the property then existing. He infers 
from tins provision that defendant No. i 
was bound to pay the arrears of rent due 
ux> to the end of 1323 irrespective of the 
period of her actual possession. This 
provision of the Transfer of Projierty Act 
implies a covenant against incumbrances 
and tne question for decision is, whether 
tile covenant extends only to such incum- 
brances as have been created by the vendor 
or to ail incumbrances on the property 
at the time of sale. It is only on the later 
interpretation that the plaintiff can succeed, 
because there is nothing to show how long 
the d'Aendant No. i was the owner of the 
property or how much rent, if any, accrued 
due during the period of her ownership. 

Tne defendant No. i obtained the proper- 
ty by gift from her mother Dhako, who in 
turn inherited it from her husband Lahori 
IVjal. The rent certainly accrued due 
during the tenancy of one or other of these 
persons. Tne incumbrance, therefore, was 
created either by the plaintiff's vendor 
or by a person through whom she claimed 
otherwise than by purchase. Rven if the 
covenant against incumbrances implied 
by section 55 (1) to of the Transfer^of 
Property Act were limited to the usual 
conveyancing covenant implied in the 
Conveyancing Act (44 & 45 ViCt. Ch. 
I). Section 7 (i) ana the actual words 
of the section seem to be wider than 
this — It must, many view, cover this charge 
for rent. The decision of the learned 
Subordinate Judge is, therefore, correct 
and the appeal must be dismissed with 
costs. 

Das, J.— I agree. 

F. D, k H. Appeal Msmssei. 
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MADRAS HIGH COURT, 

July 24, 1923 

Present Walter vSchwabe, Kt., 

Chief Justice, Mr. Jj tce Co itts irotter 
and IVjr. Justice Knsl nan. 

In the matter of \Ik. JO YUDA RAMa- 

CEANdRA RAO, Seonp Or\dr 

PeEADEk, RAMAGHANDRAPUR. 

Legal Practitioners Act {X V 1 1 1 of 1879), s. 13 
— Pleader instigating people not to pay taxes and 
avoid Courts — Misconduct — Disciplinary jufisdiclion, 
exercise of. 

A legal practitioner who instigates people not 
to pay taxes to the' Government and to eschew the 
e»tablished Courts of the land is not, 90 long as 
he continues to profess and preach those views, 
a,, fit person to be entrusted with a part of the 
administration of juitice in the Courts and his 
conduct is such as calls upon the High Court in 
the exercise of its disciplinary powers to take 
action against him under section 13 of the Eegal 
Practitioners Act. 

Per Goutls TroUer, J . — The last thing the 
Courts should consider themselves concerned with 
in the ordinary way is what the political opinions 
of anybody are, whether they are members of 
the legal or any other profession. But while 
the Courts v/ill always uphold the liberty of the 
subject in thought or speech, a Pleader who 
comes to ask for the issue or renewal of a 
sanad, is applying to be treated as a part of 
the machinery for the maintenance of law and 
order in the body politic and to take an active 
part in administering for the other objects of the 
Crowh the benefits that may be supposed to 
result from the upkeep of law and order. It is 
intolerable and illogical that a man should seek 
to be put m that position while at the same 
time he is saying that law and order should be 
disobeyed, that taxes are not to be paid and 
that public ofiices are to be abandoned in order 
to paralyse the very life of the body politic, [p. 
978 col. i.) 

The District Ju ’ge of Gojav^ri having 
brought to the notice of the High Court 
in his letter, dated ist January i';23, that 
Mr. Josyula Rama-dianara Rao, Second 
Grade Pleader, Ramachandraxiur, was 
cohiEuitted to prison by the Deputy 
Magistrate of Peddapur to undergo rigorous 
imprisonment for a period of one year, 
id Miscellaueou s Case No. 2 of 1932 on 
his file, for default in complying with an 
order by the Deputy Magistrate under 
section io3 (a) of the Code of Criminal 
Procedure the High Court has directed 
issue of notice tj the Pleader under 
section 13 (/) of the I^egal Practitioners 
A(it to show cause why he should not be 
dealt \yith under the disciplinary j urisdic- 
tion of the High Court. 

6a 


The Advocate- General, for the Crov\n. 

Mr. T, R, Ramachandra Iyer, for the 
Vakils Association. 

JUDGMENT. 

Schwabe, C. J. — 'In this case a Second 
Grade Pie ) der, Josyula Ramachandra Rao, 
lias applied for a renewal of his certifi- 
cate. The facts stated to us by the 
District Judge are, that he was convicted 
lor refusing to give security he having 
been called upon to do so by reason of 
two speeches said to have been delivered 
by him in the Godavari District at meet- 
ings held about the 5th of April 1^21 and 
on tjic 28th ot January 192^. Tlu effect 
of tiiese speeches, as proved in evidence-— 
shorthand notes being produced by the 
Police Officials who heard them — was 
instigating the people, among other things, 
not to pay taxes, and in one case not to 
pay taxes till there hal been a meeting 
of the Congress, the decision of which the 
respondent apparenily advised should 
guide tiie population as to whether they 
should or should not pay taxes to the 
recogn.sad authorities. It was abo alleged 
that he stated tiiat he objected to the 
English Courts and the methods of 
English Courts and recommended the 
people to eschew those Courts or to go to 
tho Courts set up or to be set up by 
tiie said Congress. 

It is quite clear tliat, so long as a man 
professes views of that kind, and advises 
tiie people to act in that way, he is not 
a fit person to be entrusted with a part 
of the administration of justice in the 
existing Courts ot this country, and I am 
quite clear that the making of these 
speeches is such conduct as calls upon the 
Court in the exercise of its disciplinary 
powers to take action. 

Mr. Ramachandra Rao comes up before 
us and puts in a statement denying the 
accuracy of the reports of the speeches. 
His denial, however, does not go very far, 
nor do I think that we can disregard the 
evidence that was given and accepted in 
the Court before whicii the matter came. 
He expresses :iio regret for the tone of his 
speeches and he does not say that he has 
seen the error of his ways, 01 that he 
promises in future, if permitted to practise 
in the Courts, to condutet himsdf as a 
loyal adherent ©f the Government respon- 
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sible for those Courts or anything of that 
kind; and we can only say that, as long 
as his attitude remains as it is, we cannot 
permit a sanad to be issued to him. It 
will be open to him on some future 
occasion, if he is so minded, to attempt to 
satisfy the Court of a genuine change in 
the attitude that be has at present adopted 
and to ask the Court to take a different 
view hereafter. Of course, nothing that 
we can say now will in any way fetter 
the Court which is to deal with such an 
application if and when it is made. 

Coatfti Trotter, J .— I am of the same 
opinion. I want to make it as clear as I 
can that, speaking for myseh, the last 
thing that I think that we should con- 
sider ourselves concerned with in the 
ordinary way is what the political opinions 
of anybody ar^e, whether they are members 
of the legal or any other profession. But 
while the Courts will always uphold the 
liberty of the subject in thought or speech, 
an applicant, who comes to ask foi the 
issue or renewal of a sanad, is applying to 
be tieated as a part of the machinery fox 
the maintenance of law and older in the 
body politic and to take an active part 
in administering foi the other subjects of 
the Crown the benefits that may be 
supposed to result from the upkeep of law 
and order. It is intolerable and illogical 
that a man^ shoula seek to be put in that 
position while at the same time he is saying 
that law and order should be disobej ed, 
that taxes are not to be paid and that 
public offices are to be abandonea in order 
to paralyse the very life of the bony 
politic.- I feel assured that this Court 
could not, without stultifying itself, issue 
a certificate to a man who with the same 
breath that heisaskieg for it cuts himself 
off and announces his intention to do his 
best to cutoff others from the life of the 
State. 

Knahnan, J. — entirely agree with the 
judgments that have been just delivered 
by the learned Chief Justice and my 
learned brother Coutts Trotter. I think 
it is perfectly clear that, so long as the 
applicant is in the frame of mi^d which is 
e/jdenced by his two Speeches Exhibits A 
and B, it is not possible to give him a 
$anad to practise m Courts. When be 
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changes that frame of mind effectively and 
makes it clear to this Court that he has 
done so in a manner which we could rely upon 
it would be then time to consider whether 
bis sanad should be renewed. For the 
present I agree that our oraer should be 
that his sanad shoMlA not be renewed. 

V. N. V. Sanad refused, 

N. H. 


OUDH JUDICIAL COBimSSIONBR'S 
COUET. 

Criminal A ppLicA'i ION No. 66 of 1923. 

September 5, 1923. 
Preseit:—'Mx. BJal, J. C. 

HAIDER KHAN and oT .ER'^i — A ccured 
—Applicants 
veysus 

EMPEROR, Through ALaM AI/I— 
CoMPLAiNANo^ Opposite Party. 

Criminal Procedure Code {Art V of 1898) 
r* 437— Further enquiry-^ No fresh materia. 
Magistrate, power of, 

A Magistrate has jurisdiction to order a further 
cnquiiy under section 437, Criminal Procedure 
Code, upon the same materials which were before 
the subordinate Magistrate who tried the case in 
the first instance. 

Queen-Empress v. Chotu, 9 A. 52 atp. 59* A W 
N.(i887) 281; 5lud. Dec. (N.s.) 465(F. B.), applied.’ 

Hari Doss Sanyal v. Saritulla, 15 C. 6o8- 
Jnd. Jur. 55; 7 Ind. Dec. (N. s.) 989 (F. B.) and 
Queen- Empress v. Balasinnaiambi, 14 M. r 

<"■ « -s* 

Application against the oraer of the 
Deputy Commissioner Sultanpur, dated the 
23rd May 1923, reversing that of the 
Magistrate ist Class of Sultanpur, da tea 
4th April 1923. 

Mr. Haider Husain, for the Applicants. 

Mr. Wasi Hasan, for Alam Ali. 

The G )vei nment Pleader, for the Crown. 

JUDGMENT. — ^This is an application in 
revision from an order passed by the 
learned District Megistrate ol Sultanpur, 
ttnier section 4-7 of the Criminal pro- 
cedure Coae. directing a Subordinate 
Magistrate to Iiold further inquiry into 
the case of the applicants who were dis- 
charged by that Magistrate. Tne appli- 
cants Hai ex Khan, Ali Husain and Zahur- 
nd-ain, were tried on charges under 
sections 471 ana 193, In lian Penal Code, 
for offences committed in a Revenue Court! 
Sanction had been given by the Revenue 
Court for their prosecution. Zahur-ud- 
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din was owner of two plots of land 
which he fiist mortgaged to Wahid Ali 
and then sold to Ali Husain. Wahid 
Ali was redeemed by Ali Hasain. The 
complainant Alam Ali pre-empted the 
sale. The case for the prosecution was 
that, in order to defeat the pre-emption 
decree, the three accusel persons enter- 
ed into a conspiracy and Ali Husain 
leased the plots to Hauler Khan. The 
lease was alle::ed to be a forgery per- 
petrated by means of ante-dating the 
document. It is argue! here that the 
lea rn-d District Magistrate did not make a 
proper use of his discretion in ordering 
further inquiry, Reference was maaeto 
the pronouncement of a Full Bench of 
the Allahabad High Court in Qtieen- 
Empress v. Chotn (i) that Magistrates 
shoula use the powers conferred by 
section 437 sparingly and with great 
caution and circumspection, specially 
in cases where questions involved are 
mere matters of fact. The learned 
Counsel argued further that the same 
coniideration should apply as would 
apply in reference to appeals to this 
Court from acquittals. Applying these 
principles, I am of opinion that the 
learnea Magistrate has given sufficient 
reasons for passing the order which he 
did. It was held by a Full Bench of 
ihe Calcutta High Court in Hari Dass 
Sanyal v. Saritulla (2) that a Magis- 
trate bns jurisdiction to oraer a further 
inquiry upon the same mateiials which 
were before the Subordinate Magistrate. 
Tais view was followed by a Bull 
Bench of the Madras High Court in 
Queen-Empress v. Balasinmtambt (3). 
In the present case the learned Magis- 
trate has given seven reasons why be 
considered the inquiry made by the 
Subordinate Magistrate to be unsatisfac- 
tory. The Trial Court has omiHed to 
consider these points and the lower 
Court was justified iu coming to the 
conclusion that the discharge w.iS im- 


(1) 9 A. 52 at p. 59: A. W. N. (187S) 281; 5 Ittd. 
Dec. (NT. s.) 465 (F. B.). 

(2) 15 C. 608; 13 Ind. Jur. 55; 7 Ind. Dec. 
(ir. 3.) 989 IF. B.). 

(3) 14 334J I M. I#. J. 343; 2 Weir 557; 3 

Dec. (N. s.) 234 (F. B.). 


proper in consequence. The lower Court 
has also srggested the directions in 
winch further inquiry is desirable. I am 
Satisfied that the reasons given by the 
lower Court for further inquiry are valid 
and refuse to consider the facts of the 
case at this stage of t ie proceedings. 

1 dismiss the application and direct 
that if any stay order has been issued 
to the Subordinate Court it shall be 
withdrawn. 

II. D.j. A pplhation dismissed. 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 

Criminal Revision No. 145 of 1923. 
July 13, 1923. 

Present/— Mx, Prideaux, A. J . C. 
SHAMRAO and anothbr— 
Apfwcants 
versus 

E MPEROR— N0N-APPI.1CANT. 

Criminal Procedure Cede t Jet V of 1898), it, 106, 
X07, 40S— Ordir under seeHon zo6 — Order under 
s. iQtj— Appeed, 

Orders under section 106, Criminal Pro- 
cedure Code, directing security for good behaviour 
to be ^ven can be appealed from under section 
406 of the Co le, but no appeal lies in proceed- 
ings instituted imder section 107 for keeping the 
peace read with section zi8 of the Criminal Pro- 
cedure Code. 

Revision against an order of the Dis- 
trict Magistrate, Wardha, in Criminal Case 
No, 25 of 1923, dated the 7th May 
1923. 

Mr./. K, R, Cama, K. B., for the Appli- 
cants. 

ORDER. — ^Tbe two applicants, Shamrao 
and Pandurang, have be -n bound over by 
the Sub Divisional Magist'ate, Wardha, 
under section I07, Criminal Procedure 
Code, to keep the peace for a period of 
one year and have been ordered to exe- 
cute a bond eacb for Rs, 250. The 
applicants hold a small share in Mmza 
AgargaDD. One Musammat Kantikabai, tfie 
mother in-law of one Gulabrao, holdsa 9- 
annas 6-pies proprietary share in the viJli^e. 
Gulabrao acts as agent of the lady and 



INDIAN CASfelS-. 


980 

AI.T,U». EMPKRCR, 

manages ner CvStatf ard is the lam’^ardar 
gumashta and mukaddam of the village. 
The M gist rate finds that there is bitter 
eaniity between the two applicants and 
Gulabrao. There are two factions in the 
village and the applicants are trying to 
collect a share in the cowdung on the 
village Gothan and also to take metal 
from a stone quarry in a field belonging 
to the whole propri. tary body. Gulabrao 
objfcts and the Magistrate thinks that 
the disputes betvee' the parties are likely 
to cause a breach of the pc: ce. He has, 
therefore, passed the order mentioned at 
the commencement of this order. 

A’ ter that order was passed, an appeal 
wasadmitted in Court of the District 
Magistrate, Wardba, and against the Dis- 
trict MagivStrate’s order refusing to inter* 
fe e the applicant vS have filed this appM- 
cat'on for revision. I treat this appUoa- 
tion as one for revision of the Sub-Divi- 
sional Magistrate’s order because, as I 
shall presently shiw, the order of t -e Dis- 
trict Magistrate is ulra vires. 

It is ajmtted in thi- Court that, on 
the evidence on reorJ ani the 
almissions of tie two applicants, the 
Magistrate was justified in binding 
t.K-rii over to keep the peace. What appli- 
cant. really object to is that tieir 
opponents in a sister case ha e been 
ds-hirged and what tih^y want tins Court 
to do IS to cincel tiiat oraer and b'nd 
Ihe'r opponents also over keep the 
pca'e. This obviously is impossible in the 
present case. It ii not for me to suggest 
what remedy applicants have in the other 
case but there is no doubt the Magis- 
trate’s order as lega ds them is correct 
and 1 confirm it and dismiss this appli- 
cation for revision. 

The Criiiiinal Procelute Cole makes a 
c.refui distinction between an order direct- 
ing scrity to be given for keeping the peace 
and an order directing security to be given 
fo: good behaviour. Orders under the 
s etion directing security for good be- 
havio.ir to be given can be a ppealed from 
unlef section 406, Crimmal procedure 
Code, while no appeal will lie in proceed- 
ings instituted unler section 107 for 
keeping the peace read with section 118, 
C'imiidl Procedure Cod.*. The District 
Magistrate should not, therefore, have 
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entertained ^the appeal nor disposed of 
it. 

G. R. D. 

Application dismissed. 


LAHORE HIGH COURT, 

C'^iMi'j.fii, Appkai, No. 238 of 1923. 

June 5, 1923. 

P/eseiit:—^ii. Justice Bioadway and 
Mr. Justice Fforde. 

Al/LU and oriiB<s— CoxviCTs— A ppel- 
naNPs 
versus 

K MPEROR— Respondent. 

Criminal Procedure Cole (Act V of 1898), s. 
537 , scope and applicability of — Criminal trial — 
Procedure prescribed by Statute not folio wed^Crdss- 
cases — Prisecution witnesses in each case Wealed 
as defence witnesses in the other, legality of -^Consent 
of accissed, effect of. 

The consent of the accused o: his Counsel can- 
not Validate a course of procedure Which the law 
does not authorise, [p. col. i.] 

n all penal matters the utmost strictness as to 
procedure must be observed. Where the model a 
which a criminal trial is to be conducte 1 is re- 
gulated by Statute, a departure from the authoris- 
ed procedure can itself only be sanctioned by a 
statutory provision, [p. 983, col. i.] 

Section 537 of thi: Criming Procedure Code does 
not apply to an infringement of a statutory re- 
quirement. It Only applies to errors, omissions, 
or irregularities of a formal and technical nature 
which may occur by accident or oversight, and 
does not cover a substantial departure from the 
mode of coaducting criminal trials laid down by 
law. [p. 983, coL 1.3 

Subrahmania Ayyaf v. King- Emperor, 25 M, 61 
at p. 9^1 iiU.u.J. 233J 3 ^m. L. R. 54 °; L 
A. 257; 5 C. W. N. 866, 2 Weir 27IJ 8 Sar. P. C. 
J. t6o (P. C.). foUowed. 

In two cross-cases which arose out of the same 
occurrence and were being separately tried by a 
Sessions J udge, the evidence of the prosecution 
witnesses in each case, which included the depo- 
sitions of the accused in the cross-case, Wzis, at 
the request of the accuSud, treated as d6lence 
evidence in the cross -case; 

Held, (i ) tUat this mode of recording defence 
evidence was hopelessly and entirely illegal inas- 
much as : — 

fa) it re.sulted substantially in the accused in 
both cases being trfed Jointly, was 

illegal,* 

(6) the evidence of each accuied person as 
prosecution witness in the crds^-case was 
treated as defence evidence ihhfe oWb cqsc 
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and tjje case of ^ co-accused, which was 
not permissible undey Ihe Jaw, and 

(c as the evidence wl|ich was treated as defence 
evidence in each case had not been 
recorded in the presence of all the accused 
in that case; [p, 983. col. i.] 

(2) that the consent of the accufed did not 

cure the illegality , [p. 983, col. i.] 

(3) that the case was not covered by the pro- 
visions of section 537 of the Criminal Procedure 
Code; [p. 983, col. i.] 

(4) thi|t the trial must be set aside and new 
trials ordered, [p. 983, eol. *.] 

Appeal from an order of the Sessions 
Judge, Montgomery, dated the 2olh 
January 1923. 

M.t.A^dul Azii! Sind Chc.nairi Shahah-nd- 
Dtn, for the A^ellants. 

Mr. Des Raj Sawhney, (Public Prosecu- 
tor), for the Respondent. 

JUDGMENT. 

Fforde, J.— Tv^o sets of appeals are 
before us one on behalf of Allu and 
six other persons, and the other on 
behalf of three persons Saadiillah, Agra 
and Ibrahim from the convictions and 
sentences of the Sessions Judge of Montgo- 
mery at Lahore under sections 302 and 147, 
Indian Renal Code, in cros.s-cases of riot. 

We have been asked tu hear the two 
sets of appeals together but at the 
opening of the case Counsel for both sets 
of appellants have raised the preliminary 
objection that the trials cut ol wdiich 
these appeals have arisen have been 
conducted in a manner which is not in 
accoraance with law. Bel ore going into 
the merits of the case we, iherefore, have 
to consider whether or not this objection 
is well founded and, if so, what course we 
should take in regard to the convictions 
and sentences of the Trial Court. 

The facts of the case are briefly 

t'.ese:— 

On the i6th July 1922 a serious fignt 
took place between two parties of 
Muhammadan Jats, the Wahniwals and 
the T^aghelas, resulting in the death of 
one person and injuries to several others. 
Of the Wahgiwal faction seven persons, 
namely, Allri, Nanian, Alia, Garu Farid 
Basra and Gahrp, and of the Baghela 
faction four persons, namely, Hasta, 
SaadnlHh, Agra and Ibrahim have been 
brought to ttial. With the exception of 
Hasta all have been convicted. Allu and 
Farid hsvv^ tOdcMb ttnd«& 


section 302 of the Indian I^nal Cocic and 
the remainder have been sentenced 
under section 147, Indian Penal Code, to 
two years* rigorous imprisonment each. 
The mode In which the trials were con- 
ducted was as follows:— 

The trial of Allu’s party before tie 
Ses^rions Judge commenced on the. i6th 
Januarj^ 192;^. Witnesses for the pro* 
sedition were examined on the 16th, 17th 
and 18th, two of these witnesses, 1 amely, 
Agra and Hasta, being persons returned 
for trial in the cross-case. 

On the iStli January, at the conclusion 
of the prosecution case, Ahi was asked by 
the Sessions Judge whether he wished to 
pro uce any evidence in defence to which 
he replied : *** 

“I give up my defence witnesses in this 
case but I want the prosecution witnesses 
in the cross-case to be treated as defence 
witnesses in this case.*’ 

The same question was put to each of 
the remaining accused of the Allu faction 
and the reply to this question in each 
case was, “I say the same as Allu.'* 

Counsel for tie seven accused addressing 
the Court then said, “I close my case and 
do not call any defence witnesses in this 
case. But I would like the prosecution 
witnesses in the cross-case to be treated 
as defence witnesses in this case. I would 
also ask that tlie assessors should not 
give their opinion in this case until tl ey 
have heard the cross-case.*' 

Having arrived at this stage on tlel8th 
January, the Sessions Judge then pro- 
ceeded on the same day to take tie 
evidence in tic case of Hasta and otlers. 
As in the previous case witnesses for tie 
prosecution only were called consisting of 
the seven already tiled and some twelve 
otheis wlio weie not among the accused 
of either party. These witnesses were 
all examined on the one day, m.. the 18 th 
January, ana at the close of the evidence 
for the prosecution, the Sessions juege 
asked Hasta if he had any d^ence 
witnesses. The answer was; “No except 
that I want the evidence of Waryam, 
Sadata and Brlanda. prosecution witnesses 
in the cross-case, to be treated as defence 
witnesses in this case.*’ Fach of the 
remaining 1 hr ee prisoner® on bein^ asked 

the . attention replied! '"No, I say tht 
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same as Hcista*'. No statement was ma 'e 
by Counsel for the accused such as was 
made in the former case and the defence 
was tacitly closed. It is important to 
note that, of the three witnesses reterred 
to by Hast a, only the first two had 
actually given evidence; the thira Balanda 
not havfcg been examined at all. 

Nothing further in the way of examining 
witnesses or recording evidence was done 
in either the cases but on the following 
day, the 19th January, speeches by Counsel 
for the prosecution and for the defence 
were delivered in both the cases. At the 
conclusion of the addresses by Counsel the 
assessors were asked by the Court to give 
their opinion as regards the innocence or 
guilt ot all the accused and their opinion 
were recorded on the 19th. On the 20th 
January the judgment of the Court was 
delivered and ' sentences passed. 

Now, It is quite obvious to any one 
with any practical knowledge of the mode 
in which a criminal trial should be 
conducted that the procedure ad<^ted 
in these cases was a serious departure 
from the usual and proper course. The 
fact that prisoners and their Counsel 
have consented to this course being 
adopted cannot give it a legal sanc- 
tion, for it is a well established principle 
of ciminal law that a prisoner can consent 
to nothing which is not authorised by law. 
Nor can the consent of Counsel for an 
accused person validate a course of pro- 
cedure which the law does not authorize. 

It is urged by Counsel for the Crown 
that, although the procedure adopted in 
these cases was irregular, such an 
Irregularity is covered by section 537 
(a) of the Code of Criminal Procedure, 
which provides that "'no finding, sen- 
tence or order passed by a Court of 
competent jurisdiction shall be reversed 
or altered under Chapter XXVII or or 
appeal or revision on account of any 
error, omission or irregularity in the com- 
plaint, summons, warrant, charge, proclama- 
tion, order, judgment or other proceedings 
before ot during trial, or in any inquiry 
or other proceedings under this C^e" 
unless such error, omiss ion or irregularity 
has in fact occasioned or failure of justice, 
la my opinion this contention is not 
This m\hu Ofil; ^ . 
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eriors, omissions or Irregularities of a 
formal nature, and does not cover a sub- 
stantial departure from the moc e of con- 
ducting crininal trials it id down by law. 
This seems to be clear from the illustia- 
tlon given at the foot of the section, 
which shows the class of irregularity con- 
templated. 

In my opinion the procedure adopted 
in the cases before us is wholly unauthor- 
ized by ^aw in several parlicuars. In 
the first place, ILougl 11 e two sets of 
fccused were intended to have been tried 
separatel}— as in law they were hound 
to be— the mode in which they were ac- 
tually tried was in substance a joint trial. 
Only prosecution evic ence appears on each 
record; speeches of Cornsej were reserved 
till the close of both ca?e s, the assessors 
were not asked to give their fine irgs until 
both cases had been closed, and only c ne 
set 01 findings was recorded in respect of 
both and, final y, one composite judgment 
was delivered. Infect the first two para - 
graphs of the judgment show conclusively 
that the wdiole matter was in sutstarce 
dealt with as a single trial, 

A still graver objection to the mode in 
which these cases were dealt with by the 
Trial Court lies in the manner in W’hich 
the Cotirt dealt with the evidence for the 
defence. In the case of Allu and oil ers, 
the Couit acquiesced in the request by 
the prisoners on trial that witnesses who 
had not yet given evidence, but who were 
to be examined as witnesses for the 
prosecution in the cross-case, should be 
treated as witnesses h>r the defence in the 
Case at hearing. If this request had in 
fact been given effect to, the result would 
have been that the evidence of each 
pi isoner, and of eachof his co-accused would 
have appeared subsequently on the record 
as evidence in his defence. In other 
words, each of a number of prisoners 
jointly trieo would have been treated as a 
competent witness tor his co- accused and 
also as a competent witness on bis own 
behalf. Moreover, the only way in which the 
evidence could legally be given' — assuming 
the witnesses to be competent — would be 
to put each witness in the box and ex- 
amine him oralJ> at the dose of He jro- 
secutioa case. This, needless to say, was 

.pot aoie. ^]i»t Tvi in ftitt (len« 
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to t ke the written record of the prosicu- 
lion evidence in Hasta's case and treat 
it without further formality as evidence 
for the defence in AUu's case after both 
cases had been concluded. In the case of 
Hasta and his co-accused, the matter was 
Somewhat different. Here the accused asked 
that three specific persons, War>am, 
Sadara and Balanda, who were described 
as prosecution witnesses in AUu's case, 
should be treated as defence witnesses 
for Hasta and his fellow prisoners. That 
is to say, the statements given in evidence 
by Waryam, Sadara and Balanda for the 
Crown at the prosecution of Allu and 
others, were without any further formal- 
ity to be regardel as evidence duly 
recorded on behalf of Hasta and his co- 
accused, not only is such a method of 
recording evidence hopelessly and entirely 
illegal, but in fact it resulted in one 
witness foi the defence in the Hasta case 
being omitted altogether, as Balanda did 
not appear as a witness at all at any 
stage of the proceedings. 

A further objection to the method 
adopted for dealing with defence evidence, 
is this: — Such evidence, apart from all other 
infirmities, would be evidence given in the 
absence of the accused. This is in violation 
of the provisions of section 353 of the Cri- 
minal Procedure Code, and is, therefore, 
not only irregular but illegal. 

It is unnecessary to multiply reasons 
why the ^arious infringements of the 
law governing criminal trials which have 
occurred in these cases should not be 
countenanced. 

In all penal matters the utmost strict- 
ness in procedure must be observed. 
Where the mode in which a criminal trial 
is to be conducted is, as it is in India, 
regulated by Statute, a departure from 
the authorized procedure can itself only 
be sanctioned by a statutory provision. 
There is no such sanction for any of the 
illegalities which have taken place in the 
course of the trial of these two ca'es. Sec- 
ten 537 of the Code of Criminal Procedure 
does not apply to an infringement of 
statutory requirement. It only applies to 
errors, omisijons and irrcgnliiritics of a 
technical nature which may occur by acch’ent 
or overs^ht in tbe course of proceeings con- 
^uct^d in tbo modt pifsailbfcl 


To use the words of the I/ord Chancellor 
in delivering the judgment of the 
Privy Council in Suhrahmania Ayyar v. 
King Emperor (i): ''These trials were pro- 
hibited in the mode in which they were 
conducted" and were, therefore, illegal. 

For the reasons given above I am of 
opinion that these appeals must be ac- 
cepted and that the conviction and sen- 
tences of the Court bdow should be set 
aside, and new trial ordered. 

Broadway, concur in the proposed 
order. The appeals are accepted, the 
conviction and sentences are set aside and 
the cases are returned to the Court of 
Session to be re-tried in accordance with 
law. 

z . K . Appea I acupic d, 

(i) 25 M. 61 at p. 98; II M. b. J. 233J Bom. b. 
R. 54or 28 1. A. 257: 5 C. W. N. 866; 3 Weir 271; 
8 Sar. P. C. J. i$o (P. C.). 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 

CRiMiNAb Revision No. 78 of 1923, 
June 20, 1923. 

Present: — Mr. Baker, Offg. J. C. 

NANHA and" othkrs — Accused — 
Applicants.. 

Verems 

KANHAYALAL^ — Complainant — 
Non- Applicant. 

Critmnal Procedure Code {Act V of 1898), 
s. 106— under «, 323— Orrf^r for se* 
curity — ** Involve,** meaning of. 

To justify an order for security under section 
10^, Criminal Procedure Code, there must be an 
express finding to the effect that the act involves 
a breach of the peace or an evident intention of 
committingthe 8 ame^ or the evidence must be so 
clear as to satisfy the Court (without an express 
finding) that such was the case. 984, col. i .] 

The word “involve" in section it 6 of the 
Code connotes the inclusion not only of a neces- 
sary but also of a probable feature, drcumstance, 
antecedent condition or consequence, (p. 984, 
col 2.1 ' 

Jib Lot Gir V, Jogmohmn Gir, 26 C. 576* 13 
Ind. Dec (n. s.) 970 and Empefrf'r. Momk Rat, 
H Ind. Cas. 589; 33 A. 7715 8 A. L. J. 92JJ 12 Cr, 
K. J. 405i I«Sow.d. 
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Criminal Revision of an order of the 
First Class Magistrate, Satigor, in Criminal 
Case No. 74 of 1922, dated the 15th Pecem- 
b^r 1922. 

Mr. G. L. Suhhedaty for the Applicants. 

Mr. G. P. Dick, for the Crown. 

ORDER. — In this case the applicants 
have been conrdcted under section 323, 
Indian Penal Code, and sentenced to a 
fine of Rs. too each and in default rigorous 
imprisonment for six months and in addition 
to execute bonds to keep the peace for 
one year. No arguments are raised against 
the conviction biit it is contended that the 
sentences are too severe and that the order 
for seairity for keeping the peace, under 
section to6, Criminal Procedure Code, 
is illegal in the case of a conviction under 
section 323, Indian Penal Code. 

So far as the sentences arc concerned, the 
learned Magistrate has given his reasons, 
m*., that the assault arose from a caste 
dispute which is still alive, and was a wanton 
one, for inflicting a heavy sentence, and I 
see no reason for interference in revision. 

As regards the order for security under 
section 106, Criminal Procedure Code, the 
applicants rely on the case of Queen v. 
Kunhtya (i) in which It was held that 
security cannot be ordered wfien the con- 
viction is only for grievous luirt . It has been 
held by the Calcutta High Court in Jib 
Lai Gtr v. Jogmohan Gtr (2/, tliat to justify 
an order for security under section 106, 
Criminc.1 Procedure Code, there must be 
an express finding to the effect that the act 
involved a bre<ich of the peace or an evident 
intention of committing the same, or the 
evidence must be so clear as to satisfy tl e 
Court (without an express finding) that 
such was the case. TJait was a case under 
Sections 143 and 379. Indian Penal Code. 

In Baidya Nath Majumdar v. Niharan 
Chundcr Gope f3) it was held that where t].e 
offences of which *i person is convicted do 
not in themselves, and apart from any 
other incidents, come within ■'he terms of 
section 106 of the Criminal Procedure 
Code, it is incumbent upon the Magistrate 
to recordi a clear finding with respect to the 
fgcts wiiich, in his opinion, make the provi- 
sions of that section applicable. 


(I) 4 N. W. P. 

(a) 20 C. 576; I 

(?) 30 C. 93; 6 


\ C. 154. 

3 ,Ii3d. Dec, (N, s.) 970. 
(, W,N, 47I1 ' 


This case was dissented from by the 
Allahabad High Couit in Emperor v. Mamk 
Rai (4)* in which it was-held that the vy^ord 
‘involve' in section 106, Criminal I^ro- 
cedure Code, connotes the inclusion not only 
of a necessary but also of a probrable feature, 
circumsi 0 nee, antecedent condition or cqn- 
seqi^ence. In the present case the con- 
plaina nt was assaulted b> one cf the accused 
at the instigation of the otl ers in the street 
without hJs being given any provocation 
and I think the Magistiate was right in 
holding that their conduct was likely to 
cTiuse a breach of the peace. T, therefore, 
disniiss the application. 

G. R. D. Application dismissed . 

(/}) II Ind. Cas. 5891 33 A. 771; 8 A. b. 

9251 12 Cr. b. J. 405- 


ALLAHABAD HIGH COURT. 

CRIMINAb MiSCRbbANEOUS AppbICATlON 
NO. 98 OF 1923. 

June 7, 1923. 

Present: — Mr. Justice Kanhaiya I^al. 

BaNSI AND others— APP brcANTS 
versus 

lyAKSHMI DAS— Opposite Paj-ty. 

Workman's Breach of Contract Act {XIII of 
1859 as amended by ActXII 0/1920), s. 2, en- 
quiry under — Transfer — Criminal Procedure Code 
{Act V of 1898), ss. 4, 6, 526. 

An enquiry by a Magistrate under the Workman’s 
Breach of Contract Act against a labourer is 
an enquiry by a Magistrate or a Criminal Court 
within the meaning of section 6 of the Criminal 
Procednre Code, and as si ch is subject to the 
operation of section 526 of that Code, even 
though the object of the enquiry it merely to 
issue coercive orders, and if nccessaiy, to enforce 
the same by a sentence of imprisonment, [p . 985, 
col. 1.3 

The definition of enquiry given in section 4 
clause (k) of the Criminal Procedure Cdde 
is not exhaustive. Any enquiry by a 
Magistrate or a Criminal Court subordinate to 
the High Court can be the subject-matter of a 
transfer by the High Court, [p. 985, col. 1.] 

Cl i mi na 1 a ppl i ca ti on f or traiisf eT . 

Mr. A, P. Dube, for the Applicants. 

The Gc. vf Tl menl Advot ate , for the Crown. 

JUDGMENT. — 1 his is aj application for 
the tiansfer of a proceeding pending 
against certain labourers under section 2 
p{ tlw Vwkww's Brewh: oi Contract 
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Act (XII T cf 1859), a® ani'-iaded by Act 
XII of 1920. The employer is a resident 
uf Moiadabad a,nd carries 0;^ a stone ballast 
business in Shankergarli in the Distrkt 
of Allahabad. He advanced money to 
ceitein labourers and employed them for 
fhe purpose of working at vShankergarli. 
His complaint was that after working 
for a little wJrle they disappeared. That 
complaint is being enquired into by 
one of the Magistrates at Moradabad. 
The labourers are resident of Shankergarh 
and desire that the complaint should be 
enquired into in the District of Allahabad 
where the alleged breach of contract is 
said to liave taken place. It is admittec^ 
that the advances weie made at Slanker- 
garh and that, if any breach of contract 
took place, it must have taken place at 
Shankergarh toe. The witnesses are all 
said to belong to the same place. It is, 
therefore, conducive to the convenience 
of the parties, if the case is enquired into 
fit iillahabad. It is urged on behalf of the 
employer that the Workman s Breach of 
Contract Act intends that such enquiry 
should be made at the place where the 
master or employ er resides and carries 0:1 
business. The Act does not, however, 
lay down the procedure which is to regulate 
such an enquiry. It is an enquiry by a 
Magistrate or a Criminal Court witliin the 
meaning of section 6 of the Code of Crimiiral 
Procedtrre, and, although the object of tlv 
enquiry is merely to issue coercive 
orders, and, if necessary, to enforce the same 
by a sentence of imprisonment, there is 
nothing to show that such an enquiry is 
excluded from the operation of section 526 
of the Criminal Procedure Code. The 
definition of " enquiry ” given ia section 4, 
clause (^), which includes every enquiry 
other than a trial conducted under the Code 
of Criminal Procedure by a Magistrate 
or a Court, is not exhaustive so as to exclude 
an enquiry under the Workman's Breach 
of Contract Act of the nature above leferred 
to. Any enquiry by a Magistrate or a Cri- 
minal Court subordinate to this Court 
can, therefore, be transferred un^er sec- 
tion 536, Criminal Procedure Code, to any 
Criminal Court of equal or superior juris- 
fVct'Q.i subordinate to its authority, if the 
requisite grounds set forth in the section 
are establjpj^. -Jjhe '4 qQJ«yW€»ce 


is undoubtedly in favour of the transfer 
of the criminal proceeding from Moradabad 
to Allahabad. The application is, there- 
fore, allowed and the proceediiig transferred 
to the Court of the District Magistrate of 
Allahabad who can try the case himself 
or send it for trial to any Magistrate sub* 
ordinate to him who may be competent 
to try the same. 

Appheatton allowed. 

M. A. A, & N. H. 


MADRAS HIGH CO GET. 

Criminal Revision Case No. 170 
OF K'22. 

(Cask Referred No. 16 of 1922.) 

October 13, 1022. 

Present • — Mr. Jr.stice Wallace. 

manikonda b ingay YA and 

an. >TnER — ACCUSED . 

Criminal Proceduie Code [Act V of 1898), j. 438 
— Criminal appeal — Memo, of appearancepled hy 
Pleader — Criminal Rules of Practice, 
r. 141. 

Where an appeal in a cr|nuiial case after 
being entertained bv a proper Court is transferred 
to a" Sub Divisional Magistrate for disposal and a 
memorandum of appearance is filed by Hear er for 
the conduct of the appeal, the Magistrate is not 
entitled to insist on the filing of a Vakalai. 

In re Munirama Reddi, i Ind, Cas. 546; 5 M. E. 
T. 290; gCr. E J. 305, followed. 

Cise referred for t e orders of the, 
High Court tin ei section 438, Criminal 
procedure Code, by the Sesfdons Judge, 
Ne’lorc, in his leHer cl ted the iitfi Fc b- 
ruaty 1922. 

Mr. B. Samayya, fo the Peritioner. 

T'lc Pubbe Pro3 c tor (Mr. J , C. Adam), 

f<jr’ U'g QrpWR. 
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ORDER. — Tbe refusal of tbe Sub-Divi- 
sional Magistral e to entertain the appeal 
unless a vakalat was filed, although a 
memo, of appearance was p it in was 
cleat ly wrong [See In re Munir amn Reddi 
(i)] and contrary to r. 141 of Crimiral 
Rules of Practice. In any case, the appeal 
Jiad been already entertained by a proper 
Court and was then transferred to him for 
disposal. 

The order of the Sub-Divisional Magis- 
trate is set aside. He is directed tc 
admit and hear the appeal fnd dispose of 
it according to law. 

v. N. V. Order set aside. 

s. D. 


(1) 1 Ind. Qas. 54^1 5 M. T. 2901 9 Cr. h* J. 
305. 


from a woman unwilliiig to yldd to aexiul 
intercourse forced upon her. Such 0 resistanco 
may lead to the tean:i^ of clothes, the infliction 
of personal injuries and even injuries on hcf 
private parts. 

Appeal from an order of the Magistrate, 
First Class, with section 30 powers, 
I/yallpur, dated the 19th February 1923, 
convicting the appellant. 

1/0 la Ram Chand Manchanda, for the 
Appellant. 

Sardar Kharak Singh, for the Government 
Advocate, lor the Respondent. 

JUDGMENT. — ^This is an appeal from a 
conviction under section 376, Indian Penal 
Code. The appellant, Mahla Ram, has been 
found guilty of raping one Musammai 
Raj Bibi while travelling in the Railway 
compartment, and has been sentenced to 
five years' rigorous imprisonment includ- 
ing three months solitary confinement. 


LAHORE HIGH COURT. 

CillMINAI, Appeai, No. 329 OF 1923. 

May 5, 1923. 

FresenU — Mr. Justice Moti Sagar. 

MAHLA RAM— Convict— APPIC1.1.ANT 
versus 

CROWN— Respondent. 

Penal Code {Act XLV of i860), s. 376 
— Rape — Consent — Complainant, uncorroborated 
te timony of, tdlw of— Struggle, evidence of- 

Where a person is charged with the offence of 
having committed rape, the question for deter- 
mination is( whether the woman was or was not 
a consenting party, and in this connection 
her testimony without any independent evidence 
in support there(ff«that she was not a consenting 
party is insufficient for a conviction. The first 
and foremost circumstance that can be looked 
foi in cased of this kind is the evidence cd 


It is allied that on the 21st December 
1922 Musammai Raj Bibi was travelling 
from Lahore to Sillanwali. When the train 
reached Toba Tek Singh the other 
women who were travelling in the same 
compartment got down and the accused got 
into the same compartment when the train 
was in motion. When the train had left 
the station it is alleged that the accused 
caught hold of Musammai Raj Bibi, who 
was sitting close to the window, dragged 
her down the bench and tucking up her 
loin cloth forcibly raped her. When the 
train reached the next station at Dhaban- 
wali the Guard, Bhagwan Singh, P. W. No 4, 
came out and hearing some cries went 
to the compartment in which the crime is 
alleged to have taken place. He found 
the woman lyi ng on the bench and the 
accused picking up his loin cloth which 
was untied. The woman was weeping 
and abusing the accused. Oce Abdullah 
Khan, a Lambardar, P. W. No. 5, who 
was travelling in an adjoining carriage, 
also c«ame out and stated that he had heard' 
the woman screaming. The accused was 
at once arrested and handed over to the 
Police when the train arrived at Shorkot 
Station. He was challaned under section 
376 of the Indian Penal Code and sentenced 
on conviction as above indicated# 
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The evidence in support of the prosecution 
story as set out above corsists of tbe state- 
ments of BhagwanDas, P. W.Ko.^, Abdullah 
Khan, P. W. No. 5 and Musawniat Raj Bibi 
herself ■wbo is said to have been ra^ed. 
Bhagwan Das and Abdullah Klan are 
not eyewitnesses of the crime and their 
evidence is, therefore, not of vei}^ great im- 
portance. Abdullah Khan las testifcd 
only to the fact that he heard seme cries 
from an adjoining carringc. Blagwan 
Dashas stated that when the train stop- 
ped at Dhabanwali Station he went to the 
compartment in which Mvsamniat Raj 
Bibi was travelling and found her veexing 
and abusing the accused. 

The accused admits that he had sexual in- 
tercourse with the woman but contends the.t 
he has not been guilty of any offence inas- 
much as the intercourse was with the consent 
of the complainant herself. He has stated 
that he got into the compartment in which 
Musamntai Raj Bibi was travelling in a 
hurry and that he did not notice that it 
was a female compartment. He has further 
stated that the woman asked him for some 
money which heat first refused, and that she 
then herself suggested to him that he could 
have sexual intercourse with her to which he 
consented and paid her two eight anna 
pieces in return. He has also stated that the 
woman had aboil on her breasts and that 
when he pressed them she screamed [oiit 
in pain. I 

The accused has produced some witness- 
es in defence, some of whom have stated 
that when he was arrested he at once said 
that he had sexual intercourse with the 
woman w: th her consent and that he had paid 
her some money, while others have stated 
that the woman did not bear a good charac- 
ter, and that she had been living at Dyarll- 
pur in a Ohakla. The sole question for de-^/ 
termination in the case is, whether the accus-) 
ed had connection with the woman with lor ) 
without her consent, for it is obvious that.) 
If it was with her consent no offence was 
committed, while, on the other hand, if it,{ 
was with out her consent he would be'^cl early ( 
guilty of rape under section 376, Indian ! 
Penal Code. 

^ III my Opinion tfae on thf record 


is most inconclusive and it is impossib 
to hold that the woman was not a co; 
senting party. There is no independei 
evidence in support of the statement 1 
the complainant and it would te moj 
dangerous to base a conviction on Ij 
uncorroborated testimony alone. As olser 
ed by Dr. Gour in his ^ell-hnown treatij 
on the Penal Daw of India, the hyst and fc? < 
most circtmsiance H at can le Icclcd ft 
in cases of this kind is IJ e evidence tf u 
sistance which one world nalurall 
expect frem a weman inwiJling to \ie^ 
to sexual intercoiuse forced \ xon 1 er. Sic 
a resistance may lead to the teaiing ( 
clothes, the infliction of peisonal injuics r r 
even injiuies on her piiiale pails. Jn i] 
present case there is ahsolutely no evidcnc 
on He record of any stiiggle havir, 
taken place ncr weie mails of f ny ijiji.iic 
found on He xdsen eill er tf il e cem 
plainant or of the acci ucl. JnH cteciui n 
stances, I am unable to hold 1 } at H e acci £(< 
had connection with the woman with et- 
her consent, j. 

I accordingly accept fie apfcal and 
acc^uit the accused. 

Appeal accepted, 

w. c. A, & N. H 


MADRAS HIGH COURT. 

Cr MiNAh Appeal No. 1601 of 1922. 
July 26, 1923. 

Present : — ^]V,r. Jiut’ce Odgers. 
DORAISWAMI UDAYAN — Prisoner 
— Appeeeant 
versus 

EMPEROR — Rf SPONDENT. 

Criwiral trial — Duty of frosecution to call 
uiinesses. 

In a crim nal trial, the Public Prosecutor is 
not bound to call as witness for the Crown 
any person whose eiidenee in his opinion is un- 
necessary. (p. 990, coh i,J 
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Queen- Em press v. Durg^ei^ i6 A. A. ^y. N,' 
(1894) 7; 8 Tnd. Dec. (n. ^.) 55 (I^. B.). fol|6'vkd. 

Emperor v. Reed, 69 Ind. tas. 40 C. 3771 
(t922) A. I. R. (C.) 461; 23 Cr. ly. J. 742, referred 
to. 

Dhunno Kazi v. Empress, 8 C. 121; 10 C. D, 
R. 151; 6 Ind. Jut. 251; 4 ind. Dec. (n. s.) 77 nud 
Rani Ranjan Roy V. Emperor, 27 Ind. Cas. 
554; 42 C. 422; 19 C. W. N. 28; 16 Cr. D, J. 170, 
distinguisliea. 

Appeal against au order of the Court 
of Session of the Cf)finbatare Division, 
in Case ISio. 63 of the Calendar for 1922. 

Mr. L. A. Govindaraghava Alyar, for 
the Appellant. 

Mr. V. L. Ethira), for the Pnbh'c Pro- 
secutor, for the Crown. 

JUDGMENT.— In this cate one Dorai- 
swaini Udayan has been convicted of caus- 
ing grievous hurt with a dangerous weapon 
to one Govindaswamy Udayan by cutting 
him on both hands and on the head with 
a sickle at Daharapi ram on the 28th March 
1922. A certain person 1 amed Thanga- 
swami die din February 1922. Tlie wounded 
man's grandfather and Thanga- 
swami's mother's father were^ brothers. 
The accused is the mother's sister's 
son's son of Tiiangaswami, Thanga- 
swami died leaving two widows called 
Parvathi Ammal and Cliandrodaya Ammal. 
They had apparently, in accordance with 
the wishes of their husband, executed 
a release- deed, Exhibit M. in favour of 
Govindaswami by which they released 
to him certain properties of their deceased 
husband in which they had a widow's 
estate. They refused to register it and 
Govindasami had it comijulsorily registered 
in the Dharampuram Sub- Registry on 
the 25th March 1922, three days before 
the occurrence in question. The reason 
for the unwillingness of the widows to 
register appears from Govindasami's de- 
position in ^he Court of the Stationary 
Sub-Magistrate of Dharapuram as due 
to the influence of Thangasami's mother, 
^ ^ ^ the mother-imlaw of the widows. 
S'he'wished that Thangasami and his wife 
should adopt the accused Doraiswami.- 
There thus, to my mind, ample ground 


mi 

for ill-feeling between the accused 
Govindaswami on account of the regisr 
tration of this release-deed, Es^hibit M*„ 
One point in the defence theory may bq 
noticed for convemcncc here, and that 
is, that Govindaswami has concocted this 
case against his distant relative, the acT 
cused, in order that he m’ght become an 
undesirable person for the widows to 
a dopt . I thi nk thi s i s extremely f ar-fetche d 
and I must say that it is entirely uncon- 
vincing in the circumstances of thi$ 
case. 

Coming to the evidence, it is undoubted 
that Govindaswami was wounded. (S<e 
the wound certificate, Exhibit A which* 
shows severe injuries to both hands and 
alsoa severe wound on the head). Mr. E. 
Govindaraghava' /liyar fir the defence 
drew my attention to injuries 2 to 6 which 
are abrasions, and lie urged that these wex^ 
unaccounted for by the evidence. I u't one 
med cal man, P. W. No. 2, says that the 
abrasions could have been caused by a' 
fall over a h'ard roi gh surface or by a fall 
followed by rolliiig down a fl'ght 
of steps. There is no doubt that the w'ou i;cV 
c d ma n ran a way pu r sr c d after 1: e r'e- 
ceived his wounds and fell down as qne 
witness says on the steps of the canal. 
Beyond the evidence of Govindasami him- 
self, we have the evidence of P. No. 6, 
a boy of 14, w'ho in the early mornipg of 
the day in question was in the field goJhg 
east to the river and saw the accused stand- 
ing after he (the w^fness) had passed the 
thrashing floor of Thokkadavu. He heard 
Govindas\^ami cry that he v\as teiiig 
cit by the accused. Pie ran west and 
passedbeyond the Thokkadavu and found 
two ot her persons Pachai mi; thu and Raiiia- 
swami staiuVng in the chai-^fiel. 'tfhtse 
persons are the fatler and ur.cle of the 
accused. PTe went further and fou nd 
two other persons Rallamar'appa and 
his son Per'aswami. Re then went to 
his father Per ’anna where he slept in tlie 
thrashing floor and told him what lad 
happened. Pxe and two other persons, 
Karippanna and Marudayappa Udayan 
ran back towards the scene. They found 
Govindaswami sitting on the steps of the 
channel, and hearing from Palanisau^mi 
Pillai and Chinn'i that tic, accursed 
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run into a sugatcane fileld, they surrounded 
it, dragged the accused out, and took 
him to the Police Station. I'he evidence 
of this witness is entirely borne out by 
his statement at the Police Station, Ex- 
hibit J (2), which was given at 6 a. m. on 
the day in question. This statement was 
attacked on the ground (among others) 
that it recites that there is dispute between 
Covindaswami and the accused about 
the land of Thangaswami, and that that 
is the reason for the assault. It is urged 
that this lad could not have known any- 
thing about the dispute. I do not consider 
this impossible. The dispute was pro- 
bably very well known in th neighbour- 
hood. The po^nt that is emphasised about 
the evidence of this witness is that, when 
he wa', cross-exam’ned, he sa'd he was 
threatened by the PoHcj, and that his 
stdtement in the lower Court was read 
out to him by the S ib-Inspector and be 
was told that he would escape only if be 
depos d as in it. that they told him to 
reply to ah questions put ly the Dorai 
and to say '‘Id) not remem ;cr '' to all 
questions put by the A'yangar Vak'l from 
IK^adras. The w*tn 'ss said: "I answered 
now to the Pablic Prosecutor what the 
Pv)lice taught me. It is not what I 
had seen with my own eyes. I know 
bes'des sometlrng wiiich they ,had 
not toM me." Thus is characterized by 
the learned ^ess'ens Judge as pomting 
to a d’sthact attempt on the part of the 
defence to get at th s witness. lam not 
prepared to go so far as that. But I 
thhik that the witness was probably a 
good deal frightened in cross-examhiation, 
and the Sess'ons Judge notes that he was 
crying ah the timi. Under the circum- 
stances, cons' dering espec'ally that his 
statem^int is fully corroborated by Bx- 
h'b’t J (2). I am not disposed to attach 
any we’ght to this sort of partial adm'ssion 
wh’ch he has made in cross-exam nation. 
Another very serious crc.imstance against 
the acetsed is the dying declaration, Bx- 
h’bit B, which imphcites theaccised and 
sets out tbe circum dances relating to the 
quarrel about the land of Tuangaswamh 
Hr. If, A. Govind^ragha a A^ar po'nts 
o\t one or two d'Serences beyond Exhibit 
B and &hibit J (2). These, to fhy m’nd, 


are not material especially when it is re- 
membered tliat the narrative in Exhibit 
B ends with the appearance of P. W. No. 6 
on the scene of offence. Exhibit B is also 
attacked oh thegroundthat Govindaswami 
could not have Been in a suffidientjy con- 
scious state to know what he was doing 
when lie gave it. The medical man, P, 
W. N).2, has attested thaitheiJatient was 
quite conscious when his statement w,afe 
made. Govindaswami as P. W. No. 7 said 
he wasgiadT and felt faint but was part- 
ly clear. He said that he was u.hable to 
s’gn Exhibit B, because he was faint an d 
a far uft)re probable explanation is thUt 
both hands were badly wounded. On *a 
careful perusal of his evidence, I cannot 
say that there is any ground for saying 
that he d'd not know what he was doibg 
when he mide the statement, Blxliibit B, or 
any part of it. P. Ws. Nos. 8 and 9 are. 
as far as one can sec, quite independent 
persons. They 'speak to the presence 
of the accused standing east of Thbkkaddvu 
on the m)rning in question and hearing 
Govindaswami cry out. They saw P. W. 
No. 6 runuing, followed by P. W. No. 7, and 
the accused pursuing him behind. They 
also deposi to the fact that the accused h'd 
in the sugarcane field. The only wint 
that can be urged against P. W. No. o was 
that he was convicted and sent to Jail 
for 15 days for stabbing his unde “ not 
being* able to bear his blows." There 
must have been a good deal to be said 
for him iff that case, as he had a very 
light sentence for stabbing. There is 
nothing, as far as I ^ cap see, against 
P. W. No. 9 whose name appears 
in Exhibit J (2). Ws. Nos/io and 
II are men ivho searched tke sugar- 
cane field. In this st^te of the evidence 
it is impossible for me- to say thalfc the ac- 
CusTed i^ not guilty, a legal |>oint, however, 
has beeh taken and that is this. Hr. Go- 
vinddraghava Aiyar points out thdt there 
are Certain persons who, according to him; 
would have been available to give evi- 
dence about the occurrence,, but yi^ere not 
ca'^ed. The first two £»re Paefiaimuthu 
and Ramiswami Udayan, the father and 
une'e of the accjsed. They, mote or lass; 
assisted the accused bacahse wl|Ch fbey 
ran up,, they caught hold of GovihdaswaiJa, 
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According to the Sub-Insj ector of Police, 
P. W. No. 4, Govindaswami in his dying de- 
claration mjntioned the nanias of Thondi 
GjJudan, Ayodya Udayan. Kalimjthn 
Udayan and Sabraaiania Udayan. These 
were examned by the Police but they 
were not called. The learned Vakil 
cites in support of his argument 
two cases, D'iunm Kazi v. Empress 
(i) and Rzm Rinjan Roy v. 
Emperor (2). In the former case it is 
laid da^irn that all witnesses who prove 
their ceanection with the transaction, 
cxxtected w th the pro>ecjtion should 
be caUed. It w 11 be noticed from the de- 
position jf P. W. Nj. 7 that four persons 
ran up from the south after Govindaswami 
had turned to run to the north. They 
miy or miy not have seen some part of 
wiat occured. Tnat is no ground for 
saying that tuese witnesses have proved 
their connection with the transaction in 
q j estion, or that they miy be able to give 
imiortant information as to the subject 
of the c -large. If such were proved, then 
the only thing, as laid down in the cases 
referred to, that can relieve theprosecution 
fro n calling the witnesses is the bom fide 
belief that such witnesses would not speak 
the truth. The second case is a case 
of mirder and it was laid down that in a 
cap tal case the prosecution should place 
before the Court the testimony of all the 
a /amiable eye-witnesses though brought 
to the Court by the defence. Neither 
of these considerations apply here. On 
the other hand, the Full Bench of the Allaha- 
bad Hgh Court has laid down in Queen- 
Empress V, Durga (3) that the Public Pro- 
secutor is not bound to call as witnesses 
for the Crown any person whose evidence 
ill his opinion is unnecessary. Compare 
also Emperor v. Reed (4). I do not think 
that the opinions stated in the Calcutta 
cases have any application to the present. 
It seems to ^ne tha the case is adequately 


(1) 8 C. I2i| 10 C. I,. R 1511 6 lad. Tur, 2511 

4 lad. Dec. (N. s .) 77, I 

(2) 27 lad. Cas. 5541 42 C. 422; 19 C. W. N. 
28 j i 6 Cr, L, J, 170, 

(3) i6 A. ■^41 A. W. N. (1894) 71 { ind. Dec. 

(N. a.) 55 (F. B,). 

(' 924 ) A. L Si. 

(C,) 4iil *3 0 , In Jf 742# 


proved against the accused by the pro- 
secution evidence tendered, f the four 
persons above-named-could in fact have 
spoken in favour of the accused, it is curi- 
ous that they were not called, nor were 
their names mentioned as persons who 
knew anything about it by the accused 
either in his statement before the lower 
Cuurt or in his appeal petition to this Court. 
He put in a written statement before the 
Sib-lViagistrate in which he alleges ill- 
feeling on the part of Govindaswami on 
account of property and that he was him- 
self dragged out of his house, beaten 
and produced before the Police. There 
is no mention of any person whatever 
to whom this state of things would be 
known or who would be likely to have 
said anything material totherecord. The 
accused called no evidence. Bor these 
reasons the conviction mist be confirmed. 
The accused has been sentenced to fiyeyears* 
rigorous imprisonment and was originally 
charged under section 307, t>ut I think 
somewhat merc'fully the conviction was 
reduced to one under section 326* There 
was a savage attack on a defenceless xnan 
and the woJnds infl cted were of a very 
severe character. I am, therefore, not 
d sposed to interfere With the sentence 
which will also be confirmed. 

Conviction set aside , 

Y. N. Y. 
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Cruonai. Revision Petition No. 821 
OF 1923. 

June 19, 1923. 

Present : — ^Mr. Justice Hoti Sagar. 
BHAGWAN DAS, guardian of RADHA 
RAIVj, minor, and others-— Accused 
—Petitioners 
versus 

MAULA. dad khan— Compi,aiNanT— 
RESPONDENT. 

Criminal Procedure Code {Ad V of 1898), s, 
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t ^5, proceedings under, object of — Breach of peace, 
apprehension of-^Possession— Title, enquiry as to, 
whether relevant. 

The object of the provisions contained in section 
145 of the Criminal Procedure Code is to bring 
to an end by a summary process disputes relating 
to laud, which are in their nature likdy, if 
not suppressed, to end in breaches of the peace, [p. 
992« €01. X.] 

The mere circumstance that the dispute is one 
of a religious nature is not sufficient to justify a 
Magistrate to take action under section 145 of 
the Criminal Procedure Code. There must be 
positive evidence on the record that a breach of 
the peace is likely to occur if proceedings under 
the section are not taken, [p.992, Ool. i.] 

Section 1 45 of the Criminal Procedure Code is 
concerned solely with the fact of actual physical 
possession whether lawful or uulawM and 
questiotts as to title ate quite irrelevant and 
cntirelv outside the scope of the section, [p. 992, 
col, 2. j 

Petition, Under section 430. Criminal 
Pro^edu 'e Code, for revision oi the order 
of the ]\la^istrate, First Class, Muzaffar- 
garh, dated the 26th Fe )ruary 1923. 

T^ala Ear Gopxl, for the Petitioners. 

Sheikh Eiaz All, for the Responlent. 

JUDGEMENT. — This is an application 
for revision oi an order passed by 
a First Class, Mai;istrate at Muzaffi'r- 
garh under sections 145 ani 146 of 
the Criminal Procedure Code. The 
dispute relates to a plot of land measur- 
ing 25 kanals, ii marlas in area and 
shown in the Settlement Recora of 1880 
Qsghatr mttmktn qahrUtan and in posses- 
sion of the Muhammadan community. 
The owners of this land as recorded in 
the Revenue papers were originally two 
Brahmins, B hair on I^al, son of Udho 
Das, ani Pokhar Das, son of Kanhiya 
I^al. Since 1880 a major portion of this 
land has been gradually brought under 
cultivation, so much so that in the year 
1921, shortly before proceedings under 
section 145 were instituted, only 10 
kanals 6 marlas remained uncultivated 
and was shown as ghair mumkin qahristan. 
On the 14th of Iviovember 1922 one 
Maula Dad filed a complaint against one 
Bhagwan Das and three others, alleging 
that they had desecrated certain tombs 
attached to the Snahidanwala graveyard 
with the iat:^ntion of wounding the feel- 
ings of the Muhamaadan Community and 
that they should be pun’shed under sec- 
tion 297 of the Indian Penal Code, 


This complaint was made over to Sheikli 
Muhammad Miuid Akbar, Magistrate, for 
disposal. On the i^ith of November 1922 
the learned Magistrate, without being 
moved by any member of the Muham- 
madan Community, attache 1 the graveyard 
in question, and issued notices to the 
parties concerned requiring them to 
attend his Court on Ihe 28th of Novem- 
ber 1922 and to put in written statements 
of their respective claims as respects 
the fact of actual possession of the sub- 
ject of dispute. In pursuance of this 
order written statements were put in by 
the parties, and it was stated by Maula 
Dad that the area of the Phahidanwala 
graveyard was about 25 kanals during 
the last three Settlements and that the 
accused had demolished the graves and 
had brought a laige portion of that area 
unaer cultivation. The opposite party 
stated that the Muhammaaans used to 
bury their dead with the permission of 
the proprietors and that the whole of the 
land claimed was never used as a grave- 
yard. They further stated that a major 
portion of the area claimed by the first 
party was actually under cultivation and 
in possession of the second party and 
that there was no apprehension of a 
breach of the peace. It was consequently 
contended that section 145 of the Crimi- 
nal Procedure Code had no application 
to this case. The learned Magistrate made 
over the case instituted under section 
297 of the Indian Penal Code for inquiry 
to one I<ala Gurditta Ram, Ho orary 
Magistrate, and asked him also to submit 
a report on the question as to who was 
actually in possession of the land in dis- 
pute. Lata Guraitta Ram examined a 
ve:y hrge number of witnesses in this 
case on both sides, and came to the con- 
clusion that the Muhammadan Community 
was not in possession and that no case 
under section 297 had been established 
against the accused. The learned Magis- 
trate, however, c^^me to a different con- 
clusion and held that, in view of the 
Settlement entries of 1S80, it could not 
be definitely stated as to who was in 
actual possession of the subject of dispute, 
and be consequently attached the same 
under section 146 (i) of the Criminal 
Procedure Code. 
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In niy opinion the order of the learned 
Magistrate was wholly without jurisaic- 
tioii and must be set aside. There was 
no Sitisfactory evidence on the record 
that there was an apprehension of a 
breach of the peace, and, in the absence 
of any such evidence, I do nut tbink 
that proceedings should have been take i 
under sections 145 and of the Crimi- 
nal Procedure Code. The object of sec- 
tion 145 is to bring to an end by a 
summary process disputes relating to 
la net, etc., which are in their nature 
likely, if not suppressed, to end in 
breaches oi the peace. The lear ed 
Magistrate observes in his judgment that 
the affair had a tinge ot religion and 
that, therefoie, a breach of the peace 
was apprehended, d do not think that 
the mere circumstance that the dispute 
is one of a religious mture is sufii lent 
to justify a Magistrate to take action 
under section 145. There must be positive 
evidence on the record that the breich 
of the peace is likely to occur if procee.i- 
ings under this section are not taken. 
In the present case it appears that tie 
land which in 1880 was shown as a part 
of the graveyard has been grauually 
brought under cultivation to theprej dice 
of the Muhammadan Community. No 
breach of the pe.ee hts occurred durii^ 
the last 40 years, and it seems to me 
hardly likely that any such untoweru 
results would now ensue if the property 
is not attached under section i/|6 (d the 
Criminal Procedure Code. In fact, no 
apprehension of a breach of the peace 
was alleged by the con pla inant in his 
petition, and no application was made 
by c.ny member of the Muhammadan 
Community for action being taken under 
this Section. There are one or two 
witnesses to the effect that the Brahmin 
proprietors used to cut some reeos from 
this land and that this fact was resented 
hy the Muhammadans, but I do not think 
that this alone was suflScient for the 
Magistrate to take action under section 
146 of the Cri^ninal Proceduie Code. 

The next question for consideration is 
as to who was in actual possession of the 
property when proceedings were taken 
imd^r the section in question. There is 
a large volume of evidence on the record 


from which it pears that the Brahmin 
proprietors hive been cultiyating the 
land in ques'ion for a lar.-e number of 
years anl thpt the Muhammauau Com^ 
niunity has not been in possession. They 
may possibly have a right to possess this 
land, but a right to possess is quite 
differ eat from actual physical possessio 
and I do not think that questions as to 
the rights of i^arties can legitimately be 
the s ibject of inquiry in proceedings 
under section 145 o: the Criminal Pro- 
cedure Code. This section is concerned 
solely with the fact of actual physical 
posses ion, whe.hei lawful or nninwfnl, 
anl questions as to rights are quite 
irrelevant and entirely oitsidc the scope of 
t its section. The learned Magistrate thinks 
that, because t e Muh.mm^dan Commun- 
ity li'ive a light to possess this land, 
they mist :iiso be considered to be in 
possession. I am unable to ^ gree with 
1 im in this view. The actual physical 
possess! jii has bee 1 cl earl; froYCvi to b? 
with the petitioiers, and they must 
retniin in possession until evicted in due 
course of law by m.::ans of a civil 
suit. 

I ac.eit the r.* vision and, setting a.side 
th. order of the k ariied Magistrate, direct 
tliat attachment should be removed and 
that possession should b^- restored to the 
pr'0£ rictors. 


z. K , Revision accepted. 
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^AaPUB J0DIC1AL COMMIBSlONm’S 
COaET. 

Civil. UK VISION No. 92 OF 1923. 

July 5h 

'P/esent: — Baker, Oilg. J. C., aud IVlr. 
Eallifax, A. J. C. 

AC K a [ySI N GH — Pkainxiff — Applicant 
versus 

D. B. SEXE JIWANDaS —Ekfkndant— 

IS ON-Ap1 ’WCANT. 

Ctvil Procedure Code [ActV oj iyo8), s, 115, 

O. XXXIII, r. i—Leave to sue; us pauper, 
refused of — Revision, whet/ier kes — ConiradtUton 
between evidence and finding-— Material irregularMy 
— Valuation of pauper’s property — Redemption 
suit by pauper — Equity of redemption, whether 
*subject’inaitey' of suit. 

A Higu Court has ijower under s. 115 of the 
Civil Procedure Code to revise an order refusing 
to grant permission to sue as a pauper. Ip. 994, 
col. l.J 

Kapil deo Singh v. Ramrikhu Singh, H 
Iiid, Cas. 484; jj A. 237; 7 A. Iv. J. 1191, 
Mahotdeo Saliai v. Secretary oj Stale jor 
India, 05 Ind; Cas, 255, 44 A. 248; 20 A. K. J. 
35; (1922) A. I R. (A,) i, dissented from. 

Buddhoo Lai v. Mewa Ratn^ 03 ind. Cas, 
i5; 4i 5^4; 19 A. K. J. 558, Chattar- 

pal Singh V. Raja Ram, 7 a 001 p. 003; 
A. W. K. (1883) 150; 4 Ind. Dec. (n. s.) 854, 
Muhammad Husain v. Ajudkia Prasad, 10 A. 
407; A. W. N. (i888) r79;o Ind. Dec. (n. S.; 313, 
distinguisiied. 

Debo iJas v. Mohunt Ram CharanDas, 2 C. W N. 
474, Gopal Chauura Neogy v. Btgoo Mistry, 8 e., 
W. N. 70, relied upon. 

A direct coatradictiou between the evidence 
a»d the finding of the Courtis a material irregula- 
rity which would justify interference in revi- 
sion. [p. 994, cof. 2,J 

^ Unaer U. XXAili, r. i of the Civil Procedure 
Code tne Court is concerned only witii Ine value 
of the property in the alleged pauper ’s possession, 
not with ids efiorcs to realize it ; if the .property 
coudd fetch more thau a certain amount it does 
not matter in the least whether the alleged pauper 
tried to ootain it. [p. 994, ct>l. i.j 

In a suit to redeem a mortgage of property 
of which the ^laintih is not jn possession, t..e right 
to redeem vyhich he asserts, is the subject-matter 
of the suit for the purposes of r. i of O. 
XXXIIX of tne Code ana in uecining, wnether he 
is entitled ito sue as a paapci or not ti.e value of 
that Asiif not be included lu the means 

Of which he is possessed, (p. 993, col. 2 .j 

Revision at an order ui toe D.strct 
Judge, Uoshangabad, dated 9tii Btfxruary 
'^ 9 ^ 5 1 ^Bsceiiaueoiis Jii d c.al Case No. zo 
dt 1922. 

Iw. K. ’K. GanUhe, f<yt the Applicant, 
Messrs. M, Gupta, S. B. Gokhak, 
M, K. Golwalkar and V. Bose, tor tue 

Non- Applicant. 

lUBCHliBlirT.— Tile applicant’s petition 


for leave to sue as a pauper ,was xejected 
by the District Judge of Eoshangabad 
and he has applied here for xeyisipn of that 
order , of rejection, la the plaint file 1 with 
■his .petition lie alleged that he was ;hhe 
grandson of one Girwar ^hah, who in 1885 
had mortgaged a village to the defendant 
for Rs. 2Q,ooo and that tdie .defendant 
ha d ever since then been m P ossessi on of the 
Village in heu of interest accordtiig to the 
terms ot tne contract. Ke Ctaiined, there- 
fore, to red cm the village forRs 20,000. 
The order on his petition ft^r leave to.spe 
as a pauper IS Short and may be quoted in 
full. It runs as follows: “iApplicant hixn- 
sell admits he iias not tried to raise money 
on the equity of redemption by iHv^rtgage 
or sale ot all or any part of tlie .equity of 
redempt on. The mortgage is for Rs. 20,000 
anl there is evidence that the property is 
worth Rs. 40,000 wh,ch makes it c.ear that 
a considerable svitn can be raised on thi; 
equity of redempt.on. In view of 
Kapildeo Singh v. Ramrihha Singh 

(1) . 1 reject the appiecat^on tj 
sue in forma paup^ns. Each party to 
bear its own costs. Pleader’s fees allowed 
Rs.15." 

(2) It is contended in this Cpi^rt^pn^he- 
,haif of the proposed defendant that ,an 
application for revision of tips order cannot 
lit under section 115 of the Civil Procedure 
Code, and reliance . is placed on .the atate- 
ment.ol opinion by Waish, J., dn Ms^hur 
dso Sahai v. Secretary of Jor India 

(2) that an order refusing permit on .to 

sue as a pauper could not jhe considered 
as a "case decided " withm the meaning 
of the Bull Rench decision fn ,BwidhooJUil 
V. Mewa Ram . (3) . The remark rrah.entixely 
obiter, the application for revision iheins 
held to be unsiistainable on .the merits, 
and Mr. Justice Piggott in the sa,me case 
refused to express any ppinion .on the ques- 
tion tor that, reason, .though hi srjuAgment 
IS not lacking in indications otj an, opinion, 
that the order was such as coifid be examin- 
ed in revision under scetjon 115* That is, 
in our opinion, also the efiect of the deasion 
of the maj only of the Bull Buddhoo 

(1) 8 Ind. Cas. ,484* 33 A. 237; 7 A. I,. J. 

1 191* 

(2) bj Ind. Cus. 255; 44 A. 248; 20 A. U. J. 
:5; (1922) A, I. R. (A.) 1. 

(3) v3 li.d. Cas. 15; 43 5^4) 19 A, U. Ji 

s'sS 
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La/ V. Mewa Iiatn( ',), in wliicli we respect- 
fully coftcur, aad the view taken consistent- 
ly by the Aliahabad Kigh Court until 
Walsh, dissented from it in the case 
mentioned. It is expressed in Chattarpal 
S^ngh V. aad^Muhammad 

Husavn v. Ajudhm Prasad (5), and also 
by necessary implication in Kaptldeo 
Singh V. Ramnkha Stngh (1)^ cited by the 
learned Distrito_^ Jii dge order in this 

case. The Calcutta H.gh Court has also 
adm.tted applications m revision against or- 
ders reiusing permissionn to sue as a pauper 
in Debo Das v. Mohunt Ram Charn Dass (6) 
and Go pal Chandra Neogyv, Bigoo Mtstry (7). 
We hold, therefore, that this Court has 
power under section 115 of the Civil Pro^ 
ce dure Code to revise an order refusing to 
grant^permission to sue as a puaper. 

(3) It is further contended that section 
1 15 of the Civil Procedure Code does not 
permit revision in the presen case be- 
cause the lower Court had jurisdiction to 
decide whether permission to sue as a pauper 
should or should not be given, and m decid- 
ing that matter has not acted liiegaUy or 
With material irregularity even it tue deci- 
sion be wrong in tne opinion of this Court. 
It IS admitted on all sides that the applicant 
has nothing in the world which could be 
sold or pledged beyond his rights in the 
property which he seeks to redeem and the 
learned District Judge appears to have 
rejected the application solely on the ground 
that no attempt^ has, i» his opinion, been 
made to raise money on the equity of re- 
demption of that property, hiow, apart 
from the fact that tne evidence proves 
beyond doubt that the applicant has tried 
to do this and has failed, a peru sal of r. i 
of O, XXXIII shows very clearly that the 
Court Is concerned only with the value of 
the property in the alleged pauper's posses- 
sion, not With bis efforts to realise it; if 
the property could fetch more than a cer- 
tain amount it does not matter in the 
least whether the alleged pauper tried to 
obtain it or not. 

(4) 7 A. 661 at p, C6:,j Aj W. N. 1501 

4 Ina. Dec. (n. s.) S54. 

(5) 10 A. 4671 A W, N. (i888) I 79 i 6 Ind. 
Dec, (N. SO 

(0) 2 C. W. K. 474. 

(7) H C. W. N, 70. 
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(4) But from the finding stated we may 

perhapsinfer another, in respect of the matter 
really m issue, to the effect that the equity 
of redemption could be sold for more than 
Rs. 675, the amount of the fee payable 
on the plaint proposed to be filed, it proper 
efforts had been maue. This finding is as 
obviously vvrong as the other, as there 
is perfectly credible evidence on the record, 
w£ch has not been contradicted or dis- 
credited or even challenged m any way, 
showing beyond doubt that the apphcaut 
went to several people and tried tu raise 
money on the security of his rights, and they 
all were and are still unwilling to lend 
him anything at all on them or to buy his 
c^aim or any part of it. It is, however, 
doubtful whetner either of these findings 
could be disturbed under section 115 of the 
Civil Procedure Code, though we are in- 
clined to the opinion that such a degree 
of direct contradiction between the evidence 
and tue finding is material irxegulardy 
which would justify mterlerenct m revision, 

(5) But tuere is a distinct illegality m 
tue decision, m tuat tne learned District 
Judge has mciuded m the property of winch 
Ue had to examine the value under r. 1 
of O. XXXllI, to see whetuer that value 
exceeded Rs. byS or not, certain property 
which that rule itself says suail be exciu aed ; 
indeed, it is the only property for valuation 
and if it is left out of account, as we are 
decidedly of opinion it must be, there is 
nothing left. Xiie ruling winch the learned 
Distnct Judge has followed is that of the 
Auauabad High Court in KaptlUeo Stngh 
v. Ramrthhujitngh (x) m whicu the JV? auras 
ruling now cited on benalf of the applicant, 
Vendanla Destkaoharyulti Penndevamma 
(g) IS mentioned. 

(6) Neither of these judgments can be 
said to Contain an examination of the 
question now before us. Indeed, in the 
Madras case that question apparently had 
not actually arisen at the stage which the 
case had reached, and a remark by the 
learned Ju dges that “ it is not the intention 
of the law to compel persons seeking relief 
to mortgage tueir cnaims ** cannot be called 
a decision on tue question whether the prop- 
erty then under Consideration was or was 

(8) 3 M. 2491 - Ind. D*c. (H. 0.) 7*9. 



INDIAN CASES. 


995 


Voh 75] 

LARYAI SIKGH V, KUNJ tAI,. 
aot a part of the subject-matter of the suit. 
In the Allahabad case the application was 
for Jeave to sue for redemption as a pauper, 
as it lb here, a^d Knox and Kara mat Husain, 
JJ., said no more on the matter before us 
now tnan tnat tiiey did '‘accept the conten- 
tion that tile petitioner in trying to raise 
money upon the equity of redemption would 
not in ehect be mortgaging his ciaim. * If 
that is an expression of tne opinion that in 
a suit for redemption the equity of redemp- 
tion IS not a part of tiie subject-matter of the 
suit, we must respectfihy dissent. 

(7) The reasons for taking the contrary 
view, wiLch to us seems almost self evident 
are well set 01 1 m the judgment in which 
IViT. Justice Plow den referred the case of 
Harnim Singh v. Kir pa Ram (9) to a P'uJl 
Bench of the Ciucf Court of the Punjab 
and practicaily the same proposition seems 
to have been assumed as unquestionable 
by every body concerned in the Bombay 
H'gh Court 111 Faimabai v. Dossubhoy 
Rustomji Umngar (10), the contest there 
being over a deferent matter. 

(8) Tne different meanings in which the 
terms “property" and “subject-matter" 
occurring in r. i of O. XXXIII are common- 
ly used give nse to some confusion of 
thought m tins matter. It is apparently 
accepted as axiomatic that in a suit fur 
possession of land by the owner against 
a treaspasser the subject-matter of tliat 
suit IS the land for the purposes of the rules 
under discussion. But it is clea^ that the 
subject-matter is not the earth and stones 
lying in a particular place, but the plaintiff's 
right to possess that earth and those stones 
because he is the owner. In such a suit 
the plaintiff asks fjr the enforcement of 
his right to possess the land because he is 
the owner of it. Here also he asks for the 
enforcement of tne same rigul for the same 
reason ; tue fact that he admits he whl 
have to satisfy certaui Conditions and make 
certain payments before he can liave that 
right enforced, does not make tne right 
any less the subject-matter of the suit. 

(9) It may be tnat all these Considerations 
would not apply to the case of a plaintiff 
still In possession of the property he seeks 

(9) I P. R. 18S7, 

(10) 5 Ind. CtSj 688; 34 B. 638; 11 Bom. h. R. 
102, 


to redeem, though that question is hardly 
likely to arise, as such a person world in 
al Improbability be possessed of other means 
sufficient to exclude him from the^ de- 
finition of a pauper. It is, however,*^ not 
necessary and, therefore, would not be 
proper for iis to decide that question in this 
case, but it is not impossible that some 
such matter underlay the Allahabad judg- 
ment that has been mentioned. BiT we 
are very distinctly of opinion that in a suit 
to redeem a mortgage of properly of which 
the plaintiff is not m possession, the right 
to redeem which he asserts is the subject- 
matter of the suit for the purposes of 
of O. XXXIII of the Cxvil Pocedi re Code, 
and in deciding whether he is entitled to 
sue as a pauper or not the value of that 
right must not be included in the means 
of which he is possessed. The decision 
in the present case, therefore, is based 
solely on a fact wh.ch the law expressly 
orders to be excluded from consideration 
in this respect, and that is plainly an illega- 
lity. The order will accoruingly be set 
aside, and the application to sue as a pauper 
will be granted. The opposite party will 
pay all the apjili cant's costs in both Courts. 
The Pleader's fee in this Court will be 
Rs. 30. 

G. R, D. & N. H. Appltcatwn granted. 


LAHORE HlOH COURT. 

MlSCKhI.ANEOUS PIR»T CiVIb ApPEAI 
NO. 1980 OP 1920. 

June 12, 1923. 

Piesent: — Mr. justice Moti Sagar. 
DARYaI SIXGH and another, minors, 
THROUGH Mtisammat mAISI KAUR — 
Appeueants 
versus 

KUNJ LAIy AND OTHERS— Creditors, 
DEWax' ram, Receiver, SHaNKAR— 

InSOEVENT— RESPONDENTS. 
Provincial Insolvency Act ( V ef 1920), s. 53 — 
Fraudulent transjer, setting aside oj-^Crediiof, 
whether can take action — Limitation. 

The language of section 53 of the Provincial 
Inaolvency Act makes it incumbent on the 
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Court to nunul every transfer of property 'made 
by an i .solvent li the transferor is adjudged 
insolvent within two years from the date ol the 
transfer provided it comes to a finding that such 
transfer was not made in good faith and for 
valuable consideration. The section contemplates 
that action under it will be taken by the Receiver 
but it does not mean that even where the Receiver 
refuses or neglects to act no one else can set the 
p^roceedings under this section in motion. 
Whether the Court chooses to take action itself 
under the section or is moved by the Receiver or 
by a creditor it is not bound by any period of 
limitation and Art. 181 of Sch. I to the Limitation 
Act has no application to such a proceeding, 
[p. d 97 > i ] 

Pirtni Nath v. Basheshar Nath, 69 Ind. Caa. 
403, followed. 

Miscellaneous first appeal from tbe order 
of the District Judge, Hissar, dated the 
26 ti) April 1922. 

Mr. Shamair Chand, foi the Appellants. 

Daia Jagaii Nath, for the Respondent. 

JUDGMENT. — The facts of the case out 
of which this appeal has arisen are shortly 
these . — On the 20th of Aptil 1916 one 
Shankar applied to the District Judge of 
Hissar asking that he should be ad- 
judicated an insolvent. On the 19 th 
of August 1916 the Court made the ord-er 
of adjudication. On tie 13th of October 
1921 one iunj I^al, a creditor, applied 
under set^tion 53 of the Insolvency Act 
(V of 1920), that a gift made by the 
insolvent on the 9th of January 1916 in 
favour of his sons and wife should be 
declared invalid and should be cancelled. 
This application was accepted by the 
iearned District Judge and the gift in 
question was annulled. Against this 
decision an appeal has been preferred 
to this Court by the transferees through 
Mr. Shamair Chand, and I have heard 
Mr. Jagan Nath on behalf of the credit- 
ors. 

Two contentions ha ve been raised befoie 
me by Mr. Shamair Chand in this appeal. 
Firstly, it is contended that it w'as not 
competent to the creditors to make an 
application for setting ash e the gift and 
that it was only the Receiver Who could 
make such an application under section 
53 of the Insolvency Act. The second 
contention is that the appheation was 
time-barred under Art. 181 of the Indian 
Limitation Act, inasmuch as it Was made 
more than three years after the transfer 
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or (.Veil the date on which the order of 
judicution wus made. In my opini np 
there is no substance in any of these 
contentions, and they must le overuiled. 
Set ti on 53 of the Act provide s that such 
transfers as are therein specified shall 1 e 
voidable as against the Receiver and 
m<iy be annulled by the Court. There is 
no doubt that this section contemplatts 
that action will be taken by the Receiver, 
but 1 do not think that it means that 
eVeii when the Receiver refuses 01 
neglects to act, no one else can set the 
proceedings under this section in motion. 
The Receiver had taken no aetion 
for five years after the order of adjudi- 
cation was made and, in these circum- 
stances, the creditors were, in my opinion, 
justified in assuming that he declined to 
take action. It, howe\er, appeals to 
be altogether iinnecessi.ry to pursue this 
matter any further, as 1 find that there 
is an application on the record, dded 
the 9th of Rebiuary 1922, by the Receiver 
also asking the Court to annul the transfer 
and to deckle that it would be 
inoperative as against liiiii. In Pirthi Nath 
V. Susheshar Nath (i) it has bee upheld by 
a Bea^cb of this Court that an Official 
Receiver can make an appheation request- 
ing the Court I0 take action under this 
section at any time during the pendency 
of the insolvency proceedings, and that 
Art. 181 of the Indian Limitation At! 
is no bar to such an application. 

Next, it as argued that the lapplication 
of the creditor, deted the i^th of October 
1921, was barred by liimtation under 
Art. 181 of the Indian Limitation Act. 
It is contended that this Article is not 
limited to applications made under the 
Code of Civil ‘ Procedure and that it is a 
general residuary .provision covering all 
applications which do not fall under any 
other Article in the Act. On the other 
hand, it is argued by Mr. Jagan Nath on 
behalf of the respondents that the Article is 
limited in its scope and that it is restricted 
to applications under the Code of Civil 
Pioceture only. A large number of 
authorities have teen cited on both sides, 
and I have been asked to refer this 
question to a Phrll Bench if 1 feel any 
dodbts in tb^fe matter. The question 
(i) ip lnd« Cat. 403. 
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whether Art. i8i of the Indian I^lmita- 
tfoii Act is limited In its scope and is 
restricted to applications made under 
the Code of Civil Procedure, or whether 
it applies to applications made under 
local or special laws as well is not frefe 
from difficulty; but I do not think tbit 
this question really arises in this case and 
it, therefore, appears to me wholly un” 
necess iry that the matter should be 
refvcnei to a Full Bench. The case of 
Pirthi Nath v. Bash shat Nath (i>, which 
is the latent decis'on of this Court on 
this fjoint anl to which reference lias 
already been raude, practically concludes 
til's question. In th^.t cisc an applica- 
t on was m de by the Offidal Receiver 
for th*e annulment of c-^rtain payments 
made mo^'o th in three > e irs prior to that 
date, and it was held that sucli an 
applicitioa was not e^overnel by Art. 
i8i of the Indian I/imitab'on Act and 
that tlie right to move in the matter 
accrued to the Receiver from day to day 
as long as the iusoVency proceedings 
cont^’nueh The language of section 53 
makes it incumbent on the Coiut to 
annul every tr ms^'er of property made 
by an ins il vent if the t’-ans'^cror is 
adjudged an insolvent within two ye rs 
a^ter th * d '.te of the trars'^er, provided 
the Coirt cone^ to a finding that such 
transf r was not mcde n good faith an I 
to^ viluable condd-'ratioi. As held in 
pirthi Nath v. Bashesh tr Nuih (i), it does 
nit lear from the wording of this 

section thit if the Court chooses to take 
action itself, it is bouna by any period 
of lim'tatiin. Therefore, the fact that it 
was in this case rnoved to take action 
by the creditor should not. make any 
differ ence who t ever , 

Following ti e authority cited above, I 
am of opuiioa tint '‘the Court cm take 
action under seAiou 53 at any time dur- 
ing the pendency of the proceed ngs 
when a transfer open to objection under 
the said Siclion is brought to its notice.** 

I accordingly hold th&t the application 
was not barred by time and that Art. 
I'Si had no applic .tion to this case. T 
dismiss the appeal with costs. 

z. K. 

Appeal dismissed. 
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PATNA HIGH COURT. 

Second Civie Appear Iso. 760 of 1921. 

June Ti, 1923. 

Present: — ^JuvStice Sir Dawson Miller, Kt., 
^Chief Justice, and Mr. Justice Kulwant 
Sa haV. 

Mr. C. G. MACDONALD and others 
— Defendants — Appeeeants 
versus 

TKRINARAIN rat and others— 
Peaintiffs — Respondents, 

Bengal Tenancy Act {VIII of s. 178, 

scope of — Suit by landlord against tenant — 
Dispute as to occupancy rights — Compromise by 
tenant giving up claim, validity of. 

Where there is a bona fide dispute between h land- 
lord and the tenant as to the latter's possession of 
occupancy rights in the land and a compromise 
decree is passed in the suit on the admission ol 
the tenant that no such rights exist, the tenant 
cannot subsequently contend that he, having 
as a matter of fact acquired occupancy rights 
in the land at the date of the compromise, the 
decree was not binding on him, To such a case 
section 178 of the Bengal Tenancy Act has no 
application. The section would be applicable 
if the occupancy right of the tenant was recog- 
nised and then given up by him under the 
compromise 

A compromise decree was passed in a suit brought 
by a landlord against the tenant in wdiicli there 
was a dispute about the existence of oeoupaney 
rights in the lanu in favour of the tenant. Tire 
compromise stated; " It has been settled be- 
tween your petitioners, the plaintiff and the de- 
fendant, that a decree be passed in favour of the 
pl-aintiff ill respect of the land in suit," and 
further, "that your petitioner, the defendant, 
has given up his claim to ihekashikari right in the 
land decreed:" 

Held, that the compromise did not offend 
against the provisions of section 170 of the Bengal 
Tenancy Act. 

Second appeal from a decis-on of the 
D’ strict Judge. D^rbham a, dated the 
22nd December tQ2o, nm drying ti et of 
the S'b-Judge, Darbhaie^a, dated the 
3Tst May 1920. 

Messrs. P. K. Sen and A. N. Das, 


the Appellants. 

Ir P Dayal, for the Riispondents. 

JUDGMENT. 

tiller C. j. — This is an appeal on 
alf of the defendants in the suH against 
ecrion of the Distr'et Jt dye of Dar- 
dated the 22nd I'ecembcr 1Q20. 
be suit was insriti ted by the p^a'ntiffs 
proprietors of certa»'n nrnuzas whmh 
been heM in lease fr.r a term of years 
the defendantslwho carried^on the 
iness of indigo manufacture upon the 
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leased property to recover back 43 Mglms 
odd of land Vlr’ch had been m possess' on 
of the defendants as ticcadars nnder their 
lease. In the appeal before us the dispute 
only concerns an area of something over 
20 blghas of land. 

The case put forward by the defendants 
is that, although they held the land now in 
dispel te under the ticca lease which exp red 
in the year 1918, they had in fact acquired 
an occupancy right in that land before 
the lease began in the year 1901. The 
plaintiffs, on the other hand, relied upon a 
decree passed in Suit ISio. 37 of 1900 in 
which the very question was in issue 
as to whether the defendants had any 
kashtkan right in the land now in dispute 
and that suit, they say, was determined 
after compromise and by the decree it 
was found, as admitted in the compromise, 
that the defendants had no dsLxmtokasht- 
^nrightsin theland. The decree arrived 
at after compromise in that suit and the 
ttcca lease granted in 1901 were practically 
parts of the same arrangements which 
was then come to. The lease is dated the 
29th May 1901 and no doubt before that 
lease was granted the terms of the com- 
promuse of the suit then pending bad 
been arranged between the parties in the 
suit, the decree in the suit bc'ng dated 
the Sth June 1901. We have not had the 
leasg placed in evidence before us but it 
is not disputed that by the terms of the 
lease the defendants undertook at the 
end of their lerm that is to say, in the 
year 1918, to deliver up possession of 
all the lanas leased. By the terms of the 
compromise decree they gave u p the'r c'a^m 
to any kashtkari right they m^’ght have 
had or which they might have been ab^e 
to establish in the lands now in dispute 
and the question which we have to deter- 
mine in this appeal is, whether that decree 
must be taken as binding upon the parties 
to-day or whether the compromise which 
was the basis of the decree is bad as being 
in contravention of the provisions of 
section 178 of the Bengal Tenancy Act. 
That section provides that: * ‘Nothing in 
any contract between a landb^rd and a 
tenant made before or after the passing 
of this Act shall take away an occupancy 
right Jn existence at the date of the con- 


tract.” It is Contended that at the 
date of the compromise the defendants 
had in fact acquired an occupancy rght 
in the land in suit and, therefore, even if 
they had agreed to give up that occupancy 
right and take a fresh lease which covered 
not only the land in suit but also the whole 
village in which the land was situated as 
well as other villages, nevertheless that 
being an agreement taking away an oc- 
cupancy right in existence it was not valid 
by reason of section 178 of the Bengal 
Tenancy Act and, therefore, could not be 
given effect to now. In so far as the ttcca 
lease itself is concerned. I quite agree 
that any contract contained therein to 
give up an existing right of occupancy 
would not be binding upon the holder of 
the occupancy right, but very different 
considerations arise when one is dealing 
w’th the effect of a compromise arrived 
at in a su‘t the subject-matter of wh’ch 
is the very right to an occupancy holding 
at all. The compromise, or rather the 
effective part of it, is in these words '• — In 
the above case it las been agreed and 
settled between Vorr petitioners, the plain- 
tiffs and the defendant‘s, that a decree be 
passed in favour of your petitioners, the 
plaintiffs, in rcvSpect of the land in suit.” 
Then follow some terms acknowledging 
the receipt of mesne profits and then comes 
these important words: That yovr 

petitioners, the defendants, have given up 
the*r c^aim to the kashtkan r'ght in the 
lands decreed.*' Then follow certain terms 
as to granting a lease for 19 years of certain 
mauzas inchiding that in which the lands 
in dispute in that action were situated. 
It is Contended on behalf of the defendants 
that the real meaning of that clause which 
I have just referred to in the compromise 
was that the defendants gave up a right 
which they already had in the lands in 
suit; that is to say, that theygaveup their 
kashtkan r'ght and in return therefor 
they took a lease for 17 years of those lands 
and others on certain terms. If it can 
be made out that the compromise between 
the part^'es recognised the rght (f the 
defendants as kashtkartdafs at that time 
and that the defendants undertook to give 
up that righf*fn"'exchange for a lease^of 
a different sort then, I think, the defendants 
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in that case wr>t?ld be entitled to succeed 
because such an agreement would, to my 
mind, be in direct conflict with the pro- 
visions of section 17S of the Benejal Tenancy 
Act, but I cannot read the compromise 
in that way. It must be remembered 
that one of the questions, if not the main 
question in the suit, which resitlted in that 
compromise was, whether the plaintiffs 
in that suit were entitled to k/tas possess! (-n 
of the lands or whether the defendants 
had kashikart rights in them, and that 
dispute was vsettled by the defendants 
giving up theT claim to the kashtkan rights; 
that is to say. the defendants acknowledged 
that they had no c^aim at all to the kasht- 
karl right. In other words, they sub- 
mitted to a decree on behalf of the plain- 
tiffs for possession on the ground that the^'r 
kashtkafi rights had not been established. 
The decree itself was passed in the terms 
of the compromise and T think it must be 
accepted that the dispute between the 
parties in that suit was determined by 
declaring in effect that the plaintiffs 
were entitled to recover possession of 
the land and that the defendants had no 
kashtkan right in it. This, to my mind, 
leads to an entirely different result from 
that which would have followed had the 
defendants in that suit agreed not to give 
up the r c^aim to the kashtkan right but 
had agreed to abandon or to give up a 
kashtkan right which was adm-ttediy 
in existence at that time. It is said that, 
if it can be shown at the present day that 
they had in fact si^ch a kashtkan 
when the compromise was entered into, 
then the compromise is one which was 
in contravention of section ’178 because 
it in fact gave up a right to wlu'ch the de- 
fendants were entitled. In my opinion, 
it is not open to the defendants now to 
question the validity of the decree which 
was arrived at at that time. The question 
in dispute at that time was clearly whether 
such a right existed or whether it 
did net and there was undoubtedly 9. horn 
fide dispute between the parties as to the 
existence of such a right and if by com- 
promise the parties agreed that such a 
right did not exist and that agreement 
is enforced j by the'^decree then it isTnot 
open any longer to either of the parties 


to question the finding or validity of 
that decree. 

In the view I take of this case, it is un- 
necessary to consider whether what was 
done upon the occasion of the compromise 
was a surrender within section 86 
of the Bengal Tenancy Act hecau*^e whe- 
ther it was a surrender or whether it was 
a settlement of a hona fide dispute as to 
the existence of the r ght in question in 
either case it would be equally binding 
upon the defendants. In my opinion this 
appeal fails and should be dismissed 
with costs. 

Knlwart Sahay, J. — I agree. 

jf . A ppeal distftissed . 


NAGPUR JUDICIAL COMMISSTCKEP’8 
COURT. 

Second Civil Appeal No. 139-B oe 1922. 
June 29, 1923. 

Present: — Mr. Kotval, A. J. C. 

SH \NK A R R AO— DEFiih d ant— 
APPFLLA^T 
Versus 

KHUSHALRAO— Plaintiff- 
Respondent. 

Inam — Deshmtiki Ttiam in cash— Agrees 

fnent io accept Itsser amount, whether binding on 

heirs. ..,■ 11 . 

An agreement by a person entitled, to receive 
a share in a Deshmukhi tawajma to accept a 
smaller share cannot bind his heirs and successors 
as he has no pover to affect their interest. 

Krishnap v. Manway AH, 6 Ind Cas. 821; 6N. 
I/. R. 72 A man AH v. Jmamhi, 22 Ind. Cas. 89; 9 
N. Tv. R.188, distinguished. 

A Deshmuhhi cash ' inam does not fall under 
rule VI {2) so as to be governed by rule V (2) of 
the Jnam Rules. All the same, the prant is a per- 
pctual hereditary grant for the maintenance of 
the dignity of the members of the family and each 
person entitled for the time being to a share 
therein must be held to be holding that share for 
his life only. [p. 1000, col. 2.] 

Appeal from the decree of the Second 
Additional District Judge, Amraoti, in 
Uvil Appeal No. 138 of 1921, decided 
on the I'ith November 1921. 

Mr. R. R.Jaiwant, ior ti e Appellant. 

Messrs. M. Gufia, and Al. G. Bose, R. B., 
for the Respondent. 

JUDGMENT.~Ti e pR intiff, whose father 
Chlmnaji was admittedly an illegltim. te 
issue, sued for reedvery of a i-5th 



lOOO 


INDIAN GA^BS* 




SHANEARRAO KHUSHAI.KAO. 

shQ.Te in< Desh mu khi Lawa'/ma from the 
defendant who is the registeicd recipiesnt. 
The pleas in defence now m. terial were 
that Chimnaji's father Raiban was a 
Ksbatriya and, therefore, neither 
CJiimnaji nor the plaintifE w'as 
entitled to succeed to his sh;,re in 
the Lawapfm. An alternative plea was, 
that Chimraji had in 1^83 agreed to re- 
ceive o.ily a I “loth share in the Lawaj- 
rm. Neither of these pleas has succeeded 
in the lower Courts which have held that 
ti e pi intiif's family is Kurbi and, there- 
fore, Sudra and Chimnaji ' as entitled to 
succeed to Raibhan and that 
the agreement does not 1 ind the plaint- 
iff as Chimnaji 1 ad o ly a life interest 
and could not b5’ his agreement affect his 
successor’s interest. 

The agreement. Exhibit D-i, in spite of the 
fact the tat the end it contained the recital 
that any dispute rnised by the issue of both 
parties will not be maintainable under 
the agreement is, in my oiiidon, a per- 
sonal agreement by Chim aji and does 
not profess to bind his heii s' interest. 
Chimnaji who was illegitimate was appa- 
rently keen on establishii.g social recog- 
nition for Inmsclf even at a ijecuniary 
sacrifice and Appears tr have agreed to 
accept a i-ioth in lieu of a i-5tli .‘■hare 
which a s d eel a red by a j udi c i al i c d - 
sion to be his as a consideration for cer- 
tain man given to his father 1 eing col- 
tinued to be given to him. The recital 
does not necessanly mean that the suc- 
cessors of Chim..aji and Tukaram will 
continue to receive and give only a 
i-ioth share. The cl. use may w^ell refer 
to any dispute regarding the man to 
which each party to the agreement was 
petsoually entitled and its object may 
have been to secure that Tukaram *s heirs, 
in case of his death, would contin e to 
give Chimnaji the man stip laUd for ih 
the agreement. The document rea ; i s a 
whole appears to me to create onI> a 
personal obligation on tiie part of Chim- 
naji [to claim only a i-ioth share, but 
even if the agreement purported to 
bind Chimnaji's heirs it could not inlaw 
bind them as, in my opiniem, Chimnaji 
had no power to affect his successors' 
iutexest, Tha rulings in KrMnaJi v. 


Manwar AH (i) and Aman Alt v. Imamhi 
(2) referred to an H/am governed by the 
si)ecial rules of devolrt on coidaij.^ d in 
r. le V (2) of tie Jnam Rules. ADesIh 
miikhi cash inam does not fall 
uiu er rule VI {2) so as to be governed 
by rule V (2) but I think 'he reaJ-oning 
i-L Krishnaji v. Manwar AH (i) may be ap 
plied in this case. The grant is a per- 
petual hereditary grant for the niaiu- 
tej^ance o' the dignity of the members 
of the fa ily nd each person eiit'tled 
foi the time beiiig to a share must be 
li'ld to be holding tint share* for his 
life CMxly. 

It .scont iided that Rdibhan was a 
Ksliatriya and that as Clrmnad was 
illegitim: te he (ould md i inherit the 
VvataiL It 's alsu said t; at, since u 
Hindu could not contract a L gpl ni; r- 
r'age except in his 0*11 ca t?, au(i Cbim- 
naji had no caste, the plaintiff bis soil 
was also illegitii ate It is on the 
authority ot HavjT v. Sakuji (3) 
that ]t is eoi.tended that an 
ill gitimate son c. nnot inherit a Watan. 
That ruling only says that an 
illegitimate .‘On ca’-not inheiit a 
Wai ui conuti. tally ut j'refer-. rce to legiti- 
mate hens. These points, h.wevci, are 
irrelevant ij. this case for Cl mnali though 
illegitimate ubt"],ed a decree for gis 
share of the La'wajnia a^ recited in 
Exhibit D-i ; vide also Exhibits E-y and 
P 8. It IS aigued that the decision can- 
not be us d in the presejit ca^e as binding 
on Tubar m as the plaintiff does not 
claim tbroirh Chimj.aji but independent- 
ly of him under the grant Put the 
l^lamtiff ib claim ng becaiis- he is Chim- 
naji's Son. ‘ Ci.imnaji re pres nted the 
shaie of the pension due to his braheh 
though his i)erscnal in' ere st was restrict- 
ed, and I think tj,e decision in Chin. naji's 
suit a^ to 1 is right to a sh le is binding c n 
the defendant. Tiie appeal fails and 
is dismhsed with costs. 

G. R. r> &N. u. Appeal dismissed. 

(i) 6 Ind. Cas. 82 if 6 N. E. R. 72. 

(2 22 Ind. Cas. 89; 9 N. E. R. i8£„ 

(3) 5 lud. Cas. 964; 34 B. 321} 12 Bom. E. Ri 
204. 
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IiAHORl HIGH COURT. 

M1SCEI.1.ANEOUS First Civri, Appbae 
No. 381 OF 19.^23. 

May 25, 1923. 

Pre'^e?it:-~Mx . Jnstic^^i Mnli Sagar. 

The Firm PHAGCir MAL-MATA DIN, 

Through MAGHI RAM — Jidgment- 
Debtors— Appeeeants 

versus 

BRNTARSI DAS— Degree-k OLDER- Re- 
spondent. 

Civil Procedure Code {Act V oj 1908), s. 47, 
O. X L I, r. 6 (2) — Execution of decree — Sale, 
application to stay — Appeal wheihef lies — Court, 
duty of. 

An order refusing to stay a sale of immoveable 
property in execution of a decree during the 
pendency of an appeal, under the provisions of 
O. XLI, r. 6 (2) of the Civil Procedure Code, is 
appealable as a decree under section 47 of the 
Code. 

Ram Nath Singh v. Kamlesh<var Prasad Singh, 
g Ind. Cas. 323; 13 C. W. N. 432, distinguished. 

Under O. XLI, r. 6 (2) of the Civil Procedure 
Code, the Court, in the case cf au order for the 
sale of immoveable property in execution of a 
decree, is bound, where an appeal is pending from 
such decree, to stay the sale on the application 
of the judgment-debtor, on such terms as to 
giving security or otherwise as the Court thinks 
fit, until the appeal is disposed of. 

Miscell.Mieons first appeal ‘'rom an order 
of the Seaio" Subordinate Judge, Arnbala, 
d'lted the 2Qth Jaiuiary 1923. 

Lala Jagan Afrri'-/?, f or t h ^ Appel ‘ants. 

Mr Manohar Lai, for the Respondei t. 

JUDGMENT. — The Senior Subordinate 
Judge of Amba^a has ref' sed to stay a 
sale of immoveable pioperty in e' ecu ion 
of a decree during the pendejicy o' an 
appeal in this Court, under O. XI/I, 
r. 6 of the Code of Civil Procedure, and 
the ju dg meat -debtors liave appealei. 

It appears tliat the respondent, Rai 
Ba ’adur Benarsi Das, obtained a decree 
for Rs. 13,827-9-^’ against the ] resent 
appellants which was put into execution, 
and certain immoveable property belong- 
ing to the judgment -debtors was at* ached. 
The defendants 3 uagmeut-deb tors prefer- 
red an appeal a ;ainst th's decree to this 
Court and along with the Memorandum 
of Appeal filed an application under 
O. Xlvl , r. 5, Civil Procedure Code, 
foi the stay of exe‘'^tion proceedin s. 
The application came up for hearing before 
the Chief Justice who rejected it on the 
iSth November 1922 and ordered that the 


judgment^ debtors should apply to the 
Executing Court for tl e stay of sale after 
the property had been advertised for sale 
under O. XLI, r. 6 (2) of the Code of 
Civil Procedure. The property having 
been advertised for sale, the judgment- 
debtors put in au application for stay 
w' ich was summarily rejected by the 
Sen' or Subordinate Judge by an order 
which was couched in the following 
^erms : — 

‘‘Ti e applicant is present. The proceed- 
ings as re.garQS auction-sale cannet be 
sta3’ea. The applicant can ‘ e+ an order 
for stay of tlie auctioirse.le from the High 
Court of Judicature atl.ahoie/’ 

A preliminary objection is raised by 
Mr. Manohar Lai on behaA of the re- 
spond^it th 't the order is not appealable. 
In mv opinion there is no for. e in this 
preliminary obiection, and it must be 
overriih d. It was held by vScott-Smjth, 
J . in i^ivil Appeal No. (87 of 1922 that 
an older refusing to slay a sale of 
imm)Veable property in execution of a 
decree during the pendency of an apjjeal 
in th’s Court umier the provisions of 
O. XII, r. b (2) of the Civil Proce- 
dure Code was appeah ble as a decree 
under section 47 oi the Civil Procedure 
Code. No authority has been cited to 
tl:e contrary, and Ram Nath Singh v, 
K'.mleshwar Prasad Singh fr) on which 
reliance has been placed by the learned 
Comisel is no1 exactly in point. I see 
no reason to differ from the opinion of 
Mr. Justice Scott-Smith and I hold that 
the order is appealable. 

On the merits, there can be no manner 
of don bt that the order is erroneou s and 
must be set aside. Under O. XLI, 
r. 6 (2) the Court, in the case of an 
order for the sale of immoveable prop^ 
erty n execution of a decree, is bound, 
where an appeal is pending from such 
decree, to ^tay the sale on the applica- 
tion of the judgment- debtor on such 
terms as to giving security or otherwise 
as the Court thinks fit until the appeal 
is disposed of. 

I accept the appeal and setting aside 
the order remand the case to the v^enior 
Subordinate Judge with a direction that 

(i> 9 IiriU Caif 3231 W* W. 43a. 
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he should pass fresh orders in accordance 
with law. No order as to costs, 
z. K. Appeal A^oepted, 


PACTA HIGH COURT. 

Second Civir Appeae No. 1274 op igci. 
June 29, 1923. 

Present:—Sit Dawson Miller, 

Chief Justice, and Mr. Just^'ce 
Kill want Sahay. 

CHIKHDRT ram— Peaintipp— 
Appellant 
versus 

GOPAL NARAIN RAM and others— 
Dependants- Respondents. 

Minor, liability of— -Debt incurred by father 
during minority of son— Hypothecation by minor 
on attaining majority of his own property for father' s 
debt— Want of consideration — Necessity. 

Where there is no previous contract by a minor 
at all but only by his father, the liability of the 
father can be no consideration for a fresh con- 
tract by the minor on attaining majority whereby 
he hypothecates his property to secure payment 
of a debt arising out of the said liability. Should 
It be proved that the liability was incurred for 
necessaries ""or benefit of the minor, or that at the 
time the hypothecation bond 'was entered into 
there was a genuine claim'*'against the minor 
and a suit against him was threatened, then an 
adjustment of accounts whereby the creditor 
accepted a certain sum and hs undertaking 
not to sue the minor for the sura due, might be a 
good consideration for the bond [p. 1004, col. i.] 
A liability under a contract which is void on 
the ground that one of the contracting parties 
is a minor is no consideration for a fresh contract 
made by * the minor on attaining majority^ 
[ft, 1004 iOol. 1.1 ^ , 

Krishnan Chetty v. Vellaichami Thevan, i 2 lnd. 
Cas S 68 - ^ 8 ; loM.L.T. 385; (i 9 Ii) 2 U. W. 

N. 461; 21 M. E. J. 1077 and Narenira Lai 
Khan v. Hrishihesh Mukherjee, 46 Ind. Cas. 765, 
followed. . 

Second appeal from a dec si on ot the btib- 
ord^nate Judge, Arrati, dated the i6th 
March 1921, reverse' ng that of the'^Muns^f, 
Birst Court, BBuxar. dated the 29th Isiovem. 

N, N.^Sen^m 6 !*S.nMMMulltckffoT 

the Apuetlants. 

Ut^P Dayal, for the Respondents. 

.TUDUMBNT. 1 

Bniler, C. J.— This is^' an ^appeal 

on hehalflof the ptainti ffagainst^a decision 
of the Subordinate Judge of Arrah revers- 


ing a decree of the Munsif of the First 
Court at Buxar. 

The plaintiff, who is the appellant be- 
fore us, entered into certain transactions 
with Tribeni Ram, the d'^fendant No. 4 
in the suit. The transactions in question 
were the ordinary transactions between 
a customer and a tradesman, the Tilafntiff 
being the tradesman. The goods were 
supplied, principally cloth, and a cer- 
tain amount of money was lent to the de- 
fendant No. 4. At the time when these 
transactions took place the other defend- 
ants in the suit, namely, those numbered 
I, 2 and 3, were minors although they were 
liw'ng together jointly at that time. The 
three defendants are all the sons of Musam- 
mat Sahodra Kuer. The def fondant No. i 
Gopal Narain Ram is her son by her first 
husband, now decea.sed. The second and 
third defendants. Ram Narain Ram and 
v^heo Nara'n Ram, are also her sons by 
her second 'in.sband, who is Tribeni Ram, 
the defendant No. 4. In February 1916 
it appears that there was an adj’^stment 
of the account existing betwee'i the plaint- 
iffs and Tribeni Ram. TK^ account was on 
hahi hhaia and a certain Pleader who had 
been employed both by the plaintiff and 
by Tribeni Ram was encaged to go through 
the account and make an adjustment. 
In the re.sn1t, it was found that a sum of 
about Rs. Qoo was due from Tribeip’ Ram. 
The p’ intiff agreed to forego a sum of 
Rs. 300 rcduc'ng the amount due to 
Rs. 600 and the parties entered into a 
mortgage wlrch is the subject of the present 
sui+ whereby a house belonging to the 
defendants Nos. i, 2 and 3, the sons of 
Musammat Sabodra R^er. was hypothe- 
cated to secure the ^'ebt due amounting 
to Rs. 600 unaer the hahi khata transaction. 
The mortgage was executed by Gopal Narain 
Ram who is said to have been of age at 
that date and by Tribeni Ram purport- 
ing to act as guardian of the other two 
defendants his sons who were still minors. 
Theproperty mortgaged was not the property 
of Tribeni Ram at all but was the separate 
property of the three’’sons of Sahodra Ruer 
they having inberitea it from her as part 
of their maternal grandfather's estate. 
The present suit was brought to enforce 
that mortg^e against the frst three de- 
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fendants. A1 thong li Tribeni Ram was 
made a defendant in the si it no relief is 
claimed against h^m presumably on the 
ground that he merely acted in tl e capa- 
city of gu rdian of hivS vSons, the second 
and thiid defendants. 

The genuineness and validity of the bond 
was challenged by each of tiie defendants 
except Tribeni Ram wno entc^red no de- 
fence at all. It was also pleaded that the 
defendants had not entered into any loan 
or cash transactions at all w'th the p^aiut^'ff 
or taken anyth'ngs from his shop nor was 
there any reason for their djing ^o and they 
den’ed all liability under the mortgage- 
bond. 

Tue learned Muns’f before whom the 
case came for trial and before whom various 
issues were raised including an issue as to 
whether the mortgage-deed was genu^'ne 
and for coxisi deration found *n favour of the 
plaintiff Re found that the goods had 
in fact been taken and the loans given 
to Tribeni Ram; that there had been an 
adjustment of account; that the bond 
in suit was genuine and for c onsideration 
and that the defendant No.i had attained 
bis majority at the date when the bond 
was executed. He did not deal ij^ terms 
with the question of whether the trans- 
acts v>ns under which the goods were sup- 
plied and the money lent to Tribeni Ram 
were for the benefit of the minors. 

When the case went on appeal to the 
Subord’nate Jiu ge he canie to the con- 
clusion that no consideration had been 
provel for the execution of the bond by 
or on behalf of the first three defendants. 
The hahi khata which showed the trans- 
actions wh'ch formed the, considerations 
for the bond had not been produced in 
evidence and although it was true that 
at the time when the bond was entered 
into there was a sum of Rs, 600 due from 
Tribent Ram it was nowhere shown that 
tue goods supptie 1 or the money lent had 
in any uay been suppliel or lent f->r the 
benefit of the minors and. in these cirenm- 
siances, baidng found that all the fir^^t 
three defendants w’ere minors at the date 
when the transactions took place he came 
to the conclusion that the bond 
was not binding upon them because the 
only consideration'^for executing the’bond 
Wii the iiabdity under the bj/if khdta 


which was not in any way binding tipon 
the minors. He did not in terms differ 
from the leanred Munsif in finding that 
the first defendant, Gopal Narain Ram, 
was of age in February 1916 when the 
bond was executed. He d^’d, however, 
find that he was a m'‘ndr at the date of 
the hahi khata transactions. He further 
came to the conslus/on that it had not been 
proved that thebond was properly executed 
in the presence of two 'attesting witnesses. 
Upon th‘s point I think the learned vSubor di- 
nate Judge took a rather narrow view. 
One of the attesting witnesses was called 
and proved that the executants of thebond 
executed it in his presence and that he 
attested it, and the bond was produced 
and showed the signatures of the other 
attesting witnesses. The learned Subordi- 
nate Judge seems to have been under 
some Confusion as to the exact effect 
of section 68 and the following sections 
of the Ind’an Evidence Act wh’ch require 
execution of a document of this nature to 
be proved by one of the attesting witnesses. 
He sa'd that, as a mortgage-bond must 
be subficribed by two attesting witnesses 
under the provisions of section 59 of 
the Transfer of Property Act, and as in 
this case onV one attest'ng witness had 
provedit, that proof was wholl}" insufficient. 
I am inc'ined to th’nk that there was some 
confi sion in the learned Judge^s mind in 
find'ng that the requirements of the law 
liad not been C(>mp^ied w’th in so far as 
proof of the execution of the bond was 
concerned. Inthe view I take of this case, 
however, it is unnecessary to consider 
whether tiie evidence of the attesting wit- 
ness, who was called, when closely looked 
into was really suffie’ent to prove the due 
execution of the bond. 

The plaintiff, in my opinion , must fail 
for this reason. It is nowhere shown 
that the goods supplied to Tribeni Ram 
or the loans taken by him were for the 
benefit of the other three defendants in 
the case who were minors fat that time. 
They were not liable upon the baht khata 
account. Had it been shown that the g oods 
were purchased for theirllbenefitfor that 
the I Joans were taken for their benefit then 
it^^might^be that they|would?havel been 
liablel as;membersjSof|aJj ointffamilyjeven 
though minors ui der the baht khata ac. 
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count. In the present case there is an 
entire absence of evidence i pon that 
most important question. It is contend- 
ed, however, that the defendant No. i, 
at' all e rents, ought to be held liable 
upon the bond becavise at tl e time 
he e^'ecnted it he was of age. Ass ming, 
althong li it is not very cleiir from the learn- 
ed Judge's judgment whetl'er he cons’ der- 
edthat the defendant No. i was of age or 
not, but assuming tliat he was of age at 
that time, then it seems to me that, in so 
far as he was concerned, there was in fact 
no consideration for the bond. The con- 
siderati<;n alleged is the liability under tie 
previous bahi khata account. It is quite 
clear to my mind that in the abvsence 
of any evidence s*i owing that the defend- 
ant No. I had a^y liability under that 
account it cannot be said that the liability 
wh'cb was really a liability of Ids father 
Tribeni Ram was any consideration for 
entering into the mortgage-bond ol Beb- 
ruary 1916. It is well-established that a 
lialulity under a contract which is vo’d 
on the ground that one of the contracting 
parties is a minor is no consideration f<'r 
a fresh cojitract made by tJie minor (-n 
attaining majority. vSeveral cases lia\e 
been quoted in stipport of this propos tioji. 
I need only refer to Krishnan Cheity v. 
VcUaicJiami Thevan (1) and Narendra Lai 
Khan v. Hnshikesh Mukherjee (2). It 
would seem to follow, therefore, that where 
there is no previ oi s contract by the minors 
at all but only by tiieir father the liab lity 
of the fatlier can be no cons' deration f- r 
fresh contracf^ by ^be imnor on attabr'ng 
majority whereby he hyothecates his proi> 
erty to secure payment of a loan. Had 
it been shewn that at the time tlie bond 
was entered into there was a genuine 
claim against the. minors and had a suit 
against them been threatened, then this 
adjustment account whereby the plaintiff 
accepted a smaller sumthaxi that which was 
due and his undertaking not to sue the 
minors for the sumduemght poss bly 
liavel^been a good consideration for the 
bond, 1 but nothing of the sort has been 
proved in this case and, in so far as any- 

jgH 

(1) 12 Ind.JCas. 568j 37 M. 38; 10 M. h, T. 

(1911) z M. W. N. 461J 21 M. h. J. 1077. 

(2) 46 Ind. Cas. 765. 


thing can be gathered from the terms of 
the bund itself, it simply recites that there 
were dealings between Tribeni Ram and the 
plaintiff Oil bahi khata and that on adjust- 
ment an amoi nt of Rs. 600 was found 
due. There is not a word in it to show 
that the defendant No. 1 ever admitted 
that he was in any way liable in respect 
uf the goods SL pphed to ir.s father. If 
in fact the goods supplied were necessaries 
and for the benefit of the m'nors, then it 
seems to me that the plaintiff has only 
himself to blame in fading ij Ibis case to 
bring sufficient pr<jof beb/rt the Cox rt 
of that fact. Tlure is no proof at ah as 
to what the goods supph’ed were, or the cir- 
cumstances under which they were sx'ppu’ed, 
and there is certa ffiy m> proof to sliow 
that there woi Id have been any valid 
chxim agajiist the estate (»f the minors 
in respect of the hahi khata account. In 
these cTcu instances, alt] 01 g]j I lave no 
doi bt tl ; t the transaction is qu tegenu ’ne 
asbetwt Ji tie ]) ai'nt h and Tr beni Ram, 
I regret that I mi : t come to the same 
coj,c usion a^ti at arr ved at by tl.e 'carm d 
Sub .rd’natt p dge and di-'-m x tl apj'tal 
with Costs. 

Kulwant Sahay, J— I agi ce. 

M. i>, J. & N. H. Appeal dismissed. 


ALLAHABAD El( H CCIR^^. 

FmsT Civil Appeal No. 90 of 1921. 

Jine 7, 1923. 

Present: — IVjr. Just'ce Lindsay and ]\'"r. 
jusfee Suhiiman. 

GOPAT^ das — Plaintiff — Applelant 
versus 

Goswami BANMALI LAL and another 
— Defendants — R espondents . 

Limitatiofi Act {IX 0/1908), s, 19 — Acknow- 
ledgment — ^Signing,’ what amounts to. 

Where the usual method of a guru or 'spirituiil 
leader' in sending communications to his chelas or 
the" disciples consists in superscribing the com- 
munications with the ’w ords “Sri Sri Hari Samam,” 
and not in affixing his signatures,^; any com* 
munication.]^drawnhup in this]^form]j^ andjj in| the 
hamd*wxitixig ol the guru be treated ae 
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signed byhiHi, although it does not bear his actual 
nMue; and^^any^ackno'wiedgment of liability signed 
this" manner and in his hand-writing will be 
valid for purpose of saving limitation witnin the 
meaning of section 19 of the (Limitation Act. 
IP 1000, col. a.j tft ' " 

Gcmgadharrao ^ Venkatesh-^ ^ yJSL Shidmmapa 
Balapa Desai, 18 B.|5bt>;^9^Ind.*Dec. (n. s.) 899, 
Ckidambaram’tlcJiettt f v." Rantaswami Chetiiar, 
20 Ind. Cas. 9ii;^27 M. L.^J, 631 and Sadasook 
Agmwallu^ , Bmkaniu Nath Basunia, 31 C. 10431 
9 C. W. N. 83, relied upon. 

First appeal iroia the decision oi the 
Additional Subordinate^ Judge, Benares, 
dated tne 3rd January 1921. 

aODaMfiWl.— T be bv-it out oi which tins 
appeal ha., sprung was brought by the 
piaintih-appeijant to recover a si'.iu ol 
Rs. 16,990 and certain ornaiiientb alleged 
to be worth Rs. 8,000. 

The two defendants to the sint are 
two brothers, Goswami Banmali or 
Ban wan La] and Goswanu J 9 amodar I^al. 
According to the allegations m the 
plaint tiiese two deiendant^ are nienibers 
ol a joint Hindu ianuiy, tue second defend- 
ant being the managing member. 
Tile pJaintilf alleged in his piamt that^^ he 
was Lhe s^nritual disCipie [chela) of tue^ de- 
fendant Ko. I whiic ins Wile is the 
dieciple ol ^tbe secon.. delunciant. The 
case lor the plain ti If was that at varioiis 
times he liad -advanced sums^t^of 
money to these^^ deitndants and m 
particular^ to the second defendant,^ He 
also alleged that on the occasion oi a 
gauna ceremony he had lent certain valu- 
able ornaments and utensils tothedeiend- 
ants which they had not returned. 

The first defendant denied ever, having 
received any money from the plaintiff. 
The second defendant, while admitting 
that there had been money dealings 
between himself and the plaintiff, 1 id not 
admit that he had received from the plaint- 
iff the sums which are specified in the 
plaint. Ire further uenieU that he had 
ever borrowed any ornaments^, or utensils 
from the piainti ^s as alleged. 

It is necessary to examine in some little 
detail the allegations in the plaint, fur the 
important question wluch arises m the suit 
'h the question of limitation. 

Theciaim.ol the plaintiff may be^ divided 
into three parts. He first alleged m para- 
graph 3 of his plaint that, between the 
months of December 1908 and December 
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iQti, he had lent to the defendants a sum of 
Rs. 4,112. His story was that be bad, on the 
ibtii December 1911, received part -payment 
to tile extent of Rs. 1,112 and that, there- 
fore, m respect of the dealings 14 of this 
period there was due to him a^gsum of 
Rs. 3,000. 

I'/i'lie plaintiff next alleged that,|on the 
14111 and 15th December 191 r he had raised 
a sum of Rs. 8,000 by wa}’' of mortgage and 
had advanced this money to the defendant 
No. 2. 

Dastly, with respect to the ornaments, 
the case for the plaintiff was that these 
had been lent to the defendants for a 
gaum ceremony in or about the month 
of February 1915. 

Ths suit was not filed till the 29th Oc- 
tober 1918 and on the allegations made 
in the earlier paragraphs m the plaint 
it IS clear that the suit for recovery both 
of the money and the ornaments would 
have been^ tune-barred. However, 
m paragraph lo (A) of tiie ^plaint the 
plaintiff described certain documents upon 
wluch he relied for the purpose of showing 
that ins claim was still within time. 

The suit failed m the Court below. The 
learned^^ Subordinate^ Judge appears not 
to have^ believed the plaintiff's story eithel 
as regal ds the advance of these monies 
or the loan of the ornaments. In any case, 
he was of opinion that the plaintiff had 
laiied to prove by any satisfactory evi- 
dence that the claim, even if true,j^was 
still within limitation. 

The plaintiff has now apptaled^and /the 
findings of the Court below on all the points 
found against the plaintiff have been attack- 
ed here. 

We proceed to deal, in the^first instance, 
with the claim relating to the sum of 
Rs, 3,000. 

We have already mentioned 4 f^hat in the 
3rd paragraph of the plaint it was stated 
that certain loans ha a been made to the 
defendants betw een the months December 
1908 and December 19XX. 

The plaintiff alleged that he hadi ho 
accounts to produce for the purpose of 
showing the variolas dates on which these 
ad\' a nces lia d be en uia de . I n hi s evi dence 
the plaintiff began by slating that theffrst 
sum of money winch he advanced to the se- 
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coud defendant was sent in conse- 
quence of a letter, Kxliibit i, page 
105, wliicn bears a date ^corresponding to 
tlie 28tii^December 1908. That letter was 
written from ISiaudip or Nad a where the 
second defendant is alleged to have been 
residing at tiie time. Xue piamtiil’s story 
IS tliat he borrowed tjie sum of Ks. 1,000 
from a banker in Benares and sent the 
money by a messenger to the second de- 
fendant. 

Tiie plaintifl proceeds^ to state that at 
subsequent tiriies, aitiiough no dates were 
specified, he advanced sums of Rs. 800, 
Ks.3ooand Rs. 2oototne second defendant. 
He winds up lus statements on this part 
of tne case by saying tuat m the month 
of December 1911 an account was taken 
between the parties and a sum of Rs. 4,112 
was found to be ownig to tne piaintili. 

it lias been strongly pressed against the 
piamtilt tnat lie has laiied to produce his 
account-books in Court. The plaintiff’s 
story 1,. to tne effect tnat, some time before 
tnesc advances vvere muue, Ue had given up 
keeping accounts, navmg separated irom ins 
brothers who were m business m Benares 
as moneylenders. We are not disposed 
to accept tne statement of the plaintiff 
that no accounts were ffept by iuni of the 
Items advanced to the defendants, for 
there is evidence on tue record w'incii 
will indicate tnat, m spite oi a separation 
bet ween himseif and ms brothers, the plaint- 
iff still carried on a money-fending 
business and, m such ciicu instances, it would 
be reasonable to expect that he kept some 
account of lus money dealings. However, 
we have to deal with the case on the looting 
tuat no accounts have been produced 
and we nave to see on wnat evidence tne 
pxaintiff reiies for tne purpose 01 showing 
mat tins money was advanced. 

p'uut papers are reiieu on b}" tne p.aintiff 
for tne purpose ui showing tnat tms money 
was due to mm. in tne hrstp^ace, we nave 
a document mar Red Kxmmt j wmch 
is printed at page 121 of tne record. Tins 
IS a memoranaum wmcii is alleged to be 
in tne hand writing ol tiie second defendant. 

We may pause nere to mention one fact 
which IS to be taken into consideration in 
dealing with the various documents upon 
which the piamtiif relies for the purpose 
of saving limitation . It is the fact that 
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none of the letters or memoranda upon 
wh cli reliance is placed by the plaintiff 
bear the signature ol the second defendant, 
Daniodar La], that is to say, m none of 
these documents can wc find the name of 
Damodar La]. 

It is claimed, however, that in his corre- 
spondence with his disc.p:es this delendant 
is not in the habit of sgmn his name. 
The regular method of coriespondence, it is 
; aid, consists in supe. .scribing ail commu m- 
cation-» wtb the wmds "Srj Sn Hau iSar- 
nam” and tliere is evidence to show that 
IS a customary mode m which Gurus 
or spiritual preceptors address Cohimuni- 
cations to thCir du‘-cipies. TJie defendant 
luniseif when examined on this point 
adnutted (see page 72 ol the record) that 
when he wntes to his sewaks^ meaning 
his duCipies, he is not in the habit ol affix- 
ing h'S Signature. Another w-itness on 
this point IS GukuJ Cuand wfio also deposes 
to the same effect, saynig that sp.nti al 
precept* rs do not i>^gh them names when 
addressing Jetters to their disCipJes. The 
reason gAven by the plaintiff for this practice 
lb that it w'ould be derogatory fur a 
person holding a lugh pusitjon like a 
gnrwtosiibscrihe hisnamein a letter under- 
neath the name oi his discxple. 

We are satisfied that this is a usual prac- 
tice in Communications of tins kind and we 
hold, therefore, that any communication 
which IS draw'll up in tins form, although 
it does not bear the actual name oi the 
defendant No. 2 must nevertheless be treat- 
ed as being signed by him. The question 
whether words such as those we have 
referred to inserted at thv- top oi ietttrs 
or other coumiun* cations, can be treated 
as signatures, lias been deait with m a case 
repurtea m Gan^adkarrao VerikuuUi v. 
Snidraniapa BaUipu Desai {1) wJ.ere A was 
held tiiat the words "guru hamiutk’' 
wr.tten at tiie top ol a letter ad(ires.sed by 
a preceptor t<i lus pupiJ constituted a Sig- 
nature for the purposes of section 19 
of the Limitation Act. We find, moreover, 
that a similar deCis-on has been given 
in the Madras case wluch is to be found 
reported as Chidumhamm Chettt v. Rami- 
swarm CheUtaf (2). We may also refer 

(l) ifJ B. 5861 9 fad. (*»• S.) 4 ^ 99 . 

^2) 20 Indi Las* ynj 27 M. L* J. 631^ 
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in this connection to a somewhat similar 
case jvviuch is to be found j^in Sadasook 
Agarwalla v. Baikanta Nath Basunia (3)* 
It is clear on all hands that these letters 
which bear the superscription wereaddr^ss- 
ed by the second defendant either to the 
piaintifE or to the plaintiff's wife and that 
it was understood and was meant to be 
understood that these were communi- 
cations proceedmj from th^ second de- 
fendant who was tneir spiritual' leader. 

We hold, therefore, that, so far as these 
letter and cjmm inication:^ are concerned, 
any of the tiiem waxch are found to be in 
tile handwriting of the second defendant 
and wacdbear tins s.i per script! on must 
be treated as having been signed by the 
second defeuuant. 

Toreturn toKxhibitNo.3 thisis a memo- 
randum or slip which bears tlie heading 
Sri Hari Saruam." According to the 
statement of tne p.aintiif tins document 
is in tne wntinci of detendant JNo. 2 al- 
though tile latter has iion ed the fact. 

hot tne purpose of proving an acknow- 
ledgment, however, it appears to us tuat 
tins document is ot no value what- 
ever. 

We have ^already mentioned the fact 
tuat on tue i4tJi ui December 1911 a mort- 
gage vvas executed by tne plaintiff m favour 
ol one Makundi Dal for the purpose of 
borrowing a sum of Ks. 8,000. 

in the endorsemeni^ made upon this 
mortgage at the time of registration par- 
ticular^ were entered regarding the mode 
in wmen money was paid: so many sovexigus, 
so many notes and so much cash. The 
sup, Dxinbit 3, merely repeats the 
details oi these various items and 
there nothing in the docu ment mure 
than an acknowledgment by the sec.ond de- 
fendant that he had received a„ sum of 
K.S. 6,oooirom the piaintiffin the various 
denonn navi on^ oi so v erig ns,notesand cash . 

Tnereis nothing in this document what- 
tvth to Show an acknowledgment of an ex- 
isting liability lor Rs. 3,000 on this date and, 
thereiore, tor the purpose of sa vmg liuhta- 
tioh in respect to the Caaua for lis. 3,000 
this document , as we have said, is of no avail. 
It may have sohie bearing upon the other 
question which we shall have to consider 

(4) 31 C. 10431 9 c. W, N. 83. 


later on, namely, whether this sum of 
Rs. 8, 000 borrowed on mortgage in Decem- 
ber 1 91 1 was, as a matter of fact,^(_^made 
over to the second defendant?^ 

Xo continue, regarding the_^claim for 
Rs.3,ooothe next document upon which the 
plaintiff lays stress is a document, Exliibit 
4, which IS printed at page 123 of the record. 
This document bears date of the 14th 
December 1911 being the date upon wluch 
the moitgage was executed although at 
the botto.ii oi the document there is another 
date, Magh Badi loth Sambat 1968, which 
would correspond to the 13th January 
1912. 

jAccurding to the plaintiff’s statement this 
document is m the writing of the defend- 
ant No. 2 and in connection with the claim 
for Rs. 3,000 he refers to one entry 
ill this list whiCii reads as follows: — 

''Paid on account of Babuji’b parole 
debt, Rs. 1,112 

*'(babuji ke hath udhar ke chukai)/’ 

We are unable to spell out of this docu- 
ment any acknowledgment on the part of 
the second defendant (assuming tuat the 
document is in his handwriting) that on the 
date on wluch the memorandum was pre- 
pared he owed the plaintiff a sum of 
Rs. 3,000. The plaintiff tries to make this 
out by saying that an account having been 
taken between the parties a sum of 
Rs. 4,112 was found due tohimand that 
after deduction of tlus payment oi Rs. 1,113 
there was left a balance of Rs. 3,000. 

That, however, is not stated in the docu- 
ment itself. JEhirther it is important to 
consider the language of the entry in the 
document in question. To us it appears 
as it did^to the Subordinate Judge al.o, 
tuat the^entry does not import that tne 
sum of Ib>. 1,112 was bang paid on account 
ol and in reduction of a debt of a larger 
amount. The word used in which 

ordinarily signifies the complete satis- 
faction and discharge of a debt. In our 
opinion, therefore, the plaintiff can derive 
no assistance from the entry m this Ex- 
hibit 4 for the purpose ji proving that this 
Claim is within time. 

We now come to another document which 
is^ marked^^Exhib.t 12^ and^^whicli is 
printed at page 103 of the record. This 
again bears the superscription Sri Sri H^r 
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Sarnam and it purports to have been pre- 
pared on n date corresponding to the 17th 
August 1912. This document is perhaps 
the most important document in tlie case 
in connection w>tb the c.aim of the plaintiff 
for recovci y of tbe sums of money set out 
in the plaint. Xbe docu ment contains an 
entry indicating that a sum of Rs. 3»ooo 
was due to Gopal Das, toe plaintiff, on 
account of a pre-existmg debt. 

Tiie defendant demed tnat tins docu- 
meat was in liis handwriting. 

We have, therefore, to address oirselves 
to the question as to whetiier it has been 
proved that tins document, as a matter of 
fact, was written by the defendant JSio. 2. 
The story of the p.amtiff regarding Rxiubit 
12 is this: At page 36 of the record Gopal 
Das states that the defendant wrote lixhbit 
12 because he stood in need of more money 
after borrowing the sum of Ks. 8,000 
which he took m the month of Decem- 
ber 19x1. Gopai Das states tnat xu or ler 
to convince him that more money was re- 
quired Ihe second defendant preparea this 
document and made out a list ot ius debts. 
Heproceeus tosay that a few months after 
this document was handed to him the se- 
cond i^defendant asked him to return this 
slip. Tne piamtiiif told the defendant 
that he could not find it and so 
the defendant wrote out a second 
slip which is marked Ivxfubit X3 and 
which is printed at page 1 01 of the re- 
cord. This, too, is said to be a statement 
of debts which were owing by the second 
defendant a statement which he prepared 
in order to persi.ade the plaintiff to borrow 
gome more money for his benefit. 

The genuineness of both these * documents 
is mo6t Strongly den ed on be bail of the 
defendants and we have been pressed here 
in appeal to cons der the matter and to 
give more attention to it' t nan it received 
at the hands of The learned *Siiibardinate 
Judge. We have on the recotd a number 
of documents written in Hnf di which are 
now elther pToyed or admitted to be in the 
writing of the defendant ‘No. One test, 
therefen^e, which could have been applied 
for the puijpose of determining whether 
these^ Exhibits 12 and 13 W genuine 
documents was comparison of the writing 
in them with the writing contained in do- 
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cuments which the defendant No. i 
is proved to have written. 

We have done our best to assist Counsel 
in this matter and we ha -, e made a careful 
examination and comparison of the differ- 
ent writings. One difficulty m our way is 
that most of the letteis wh^ch are on the 
record are wrTlen in a careful way and 
obviously With due deliberation whereas the 
slip KxhibT 12 appears to be a document 
wh^cij was drawn up niure or less in a hi rry 
and m a very bn el irom. There are certain 
abbreviations used in the entries wlucli in- 
dicate that tJie memorandum was prepared 
in an off-hand manner, it is thus very 
difficult to institute any IluI comparison 
between the writings. Mr. Upadb a who tas 
dealt With this part of the case on behalf 
of tile appellants has diawn oir attention 
to certain simhar.ties ju the foriiuition oi 
letters and in ti.e general character ot tl.e 
writings. We must say that alter giving tins 
part of the case oi.r best conSiderakuii 
we have not been able to satisfy ouriejVLS 
that it IS established tiiat tins document 
Exhibit 12 and the otiier document 
Exhibit 13 arc m the writing of the defen- 
dant No. 2. 

We have to notice here that there was 
a statement made by a witness named 
Gokul Chand to whom but ii these documents 
were shown. He professes to be fannhar 
With the handwriting of the second de- 
fe,_dant and he stated that he was able 
to r-ecogmze the writing in both Ex- 
hibits 12 and 13 as the writing of the 
second deiendant. Erom certain questiom 
put t,i this Witness in cross-examination 

It seems that he and the Second defendant 
have not bvon on good terms and we do 
not think it woi.ia be safe to rely on Gokul 
CaandT statement t nat these two documents 
are m’ the wrTing of Damodar Eai. hurt her 
we axe bound to say that the story of tue 
p.aintiff m the witness-box as to how this 
document Exhibit 12 came into exist- 
ence is not very convincing, it is difficult 
to understand why, if the defendant was 
anxious to have more money raised f or his 
'benefit, heshould prepare this sup and mdke 
it over to the plaintiff and We are etiii -more 
susp.aous of the story told about the second 
document, Exhibit 13, which came into 
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ex’stcACc iii t]jc m inner vve }ia\e alread}'" 
indicated. 

Br. Sen has ar^lled before us that, in view 
of certain questions wliich were p.it to the 
plaintiff in cross-examination, the defend- 
ants really admitted that these documents 
were in the writing of Baniodar Bal. The 
plaintiff was asked if it were not a fact 
that he had discovered these two documents 
in certain books of account belonging to 
the second defendant which had come into 
his possession at the time of the execution 
of a decree. He denied that this was the 
manner in whicii ne ha d come to have these 
documents in his possession. We cannot 
agree that there is anything in these 
questions asked in cross-exam'nation to 
justify uLir holding that the defendants 
have in any way a dm tted that these docu- 
ments were, as a matter of fact, in the r 
account-books and were found by the 
plaintiff in the manner suggested. 

This brings us to the end of the case so 
far as it relates to the claim for Rs. 3,000. 
Oar find ng isthat there is no proof xif any 
acknowledgment which would save lim.- 
tation as regards this cla^'m for Rs. 3,000 
so that, even if letters of later dates, of which 
there are rnany on the record, can be taken to 
contain any adm ssian regarding a liab.lity 
for tile sain jast ment’oned they wo 'Id 
be of no av^a ] masinach as t cannot be 
shown tuat those ajiii ss'ons were made 
at a tiine w 1 lehm tation was 11 runnhvu 

We agre., therefore, wth the first 
Court taat the p’a ntiff iias failed to prove 
that his claim as regards this item i.s 
within time. 

We Come now to the c^aim in respect 
of the sum of Rs. 8,000. We have already 
adve-ted to the fact that th s m m^^y was 
borrowed after the execution of a m >rt- 
gage-deed in the mmth of Becember 1911. 
The docummt itself contains a rectal to 
the effect tuat Gopal Das was borrowing 
this money for the p irpose of advancing 
a loan to Damodar Hal and also to meet 
household expenses. 

The words in the docu ment are '*ba gharaz 
4$ne qarz apn& guru Djmodar Lai/* 

There was a good deal of argument ap- 
parently in the Court below as to the in- 
terpretation of these words but we aave 
no doubt whatever that what tney mean is 
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that Oopal Bas vvas ra'b’ug money on moit- 
gage for the purpose of making a loan to 
Bamodar Lai. Damodar Lai himself attest- 
ed this document and there is evidence 
which shows, in our opinion, that he 
knew that the rec tal was in the docu- 
ment and in spite of his denial we do not 
believe him when he says that he got none 
of the money which was raised by this mort- 
gage. 

Letters which were proved to have been 
written hy the second defendant show to ns 
unmislakeably that Bamodar Lai got at least 
a pji'tion of this money advanced to him. 
We refer in parricnlar to one letter, p;xl;ibit 
24, which is to be found at page 147 of the 
record. Tuat letter was written on the 14th 
October 1915 and ontain' the follow- 
ing passage : 

“As regards IMakundi Lai’s nuney also 
it is m itter >f d lys only when every account 
will be cleared by the grace of Sri ji.“ 

Reading this letter with other letters 
which were written t't or about the same 
time there can; in our opinion, be no doubt 
whatever that Damodar Lai knew very well 
that he was liable to the plaintiff for the 
sum or a portion cf the sum which had been 
borrowed on mortgi ge. 

Wuen the second defendant was in the 
witness-box he was called upon to explain 
tuese stc tement^ Tue only answer that 
iie could give was that he knew that the 
pi lintiff had borrowed money on mortgage 
from Mlikandi L 1 . He si d that the 
p! lintiff was i>reshng him for Ihrip tq raise 
man in order to pay off IMakundi Lai 
and so he s 0^5 that the statement regc rd- 
in? M kundi Lil*s debt contained in the 
letter, Exiiibit 24, relates t . certain exer- 
tions which he was miking for the purpoLC 
of enabling the plaintiff to rai'-m a fresh 
loan to pay off Makundi Lai. We have no 
doubt whatever that that is a false state- 
ment and indeed it ha** been conceded be- 
fore d' tuat, in view of the evidence 
and particul ily by the evide.ee in the 
letters, it is impossible to accept^ th e story 
told by Damodar H'l in the pe-^s-box. 

Tjie'learned Subordinate Judge was of 
opinion tliai none of this mon^y had come 
into the hands of the second dfifendint, 
but we do not agree with him. 

However, the question , still remains 
whether the plaintiff has been able to show 



INDIAN CASES, 


toio 

G PAI, das P. B\NMAa J.AI.. 
that his claini u within limitation for, un- 
less it is so, our finding to the effect that 
the second defendant had this money or a 
portion of it will be of no assistance to tie 
pliintifi. 

We start with the fact that, according 
to the plaintiff's own case, this ;?nm of 
Rs. 8,000 advanced on the 14th Decem- 
ber 1911. Tiie suit was filed on the 29th 
October 1918. 

We ha ve 2 Irea dy ref erred to th e document, 
Bxiiibit 24, at page 147, and have held 
that it certainlv contains an acknowledg- 
ment of liability on the part of Damodar 
VjI for the debt which was due by the plain! - 
iff to Makundi Dal. 

Ihe dite (i that letter, however, is the 
i 4 Lh October 1915 and thD acknowledgment 
will, therefore, not save limitation. 

We have, therelore, to consider Ihe fur- 
ther question as 1) vxijetaer tiie plaintiff 
lias been able to produce any furti.er evi- 
dence for liie purpose of suowing that an 
acknowledgment of fhi- U»bility was made 
at any time within three years commenc- 
ing from the 14th December 1911. 

Here, again, the plaintiff has to fall back 
upon twj documents wuich h^ve already 
been discussed by us, namely, Exhibit 12 
nnd Exnibit 13. We iiave already de.ilt 
fully with toe evidence regarding these 
documents and h-" ve discussed tueir hi^Ltory 
as given by tne pkiintiff in the witness-box. 
We have expressed our opinion that it is 
not proved tiiat eitaer of triese docoinenis 
is in tae writing of the second defendant 
and so we need not dwell upon this matter 
anyfurtaer. It is sufficient for ustosiy 
that we find tliat the plaintiff has failed to 
show that his cliim regarding tjiis sum 
ot Rs. 8.0OC was within limitation at the 
time the suit was filed. 

We now Come t > the third part of the case, 
nimely. that relating to the ornaments. 
Wnat is the plaintiff's cise in thi.s respect? 
His story is that ornament'^ and utenfils 
of an c-pproximate value of 8,000 were 
lent to tae defendants in tge moato of 
Phagun Sambal 1971. corresponding to the 
month of Eebmary 1915. The occasion of 
the lending of these ornaments was the 
gauna ceremony of the sons of the defend- 
ant. Tne story of the pkintifi was tuat 
the-e articles were taken on loan and tnal 
they were never returned. We have 


already mentioned that both the defend- 
ants denied ever having borrowed the 
articles in question 

Tiie second defendant, wh-i was the only 
one of the defendiints who went into the 
witness-box, deposed that the ^tory of the 
loan of tie ornaments was not true. 

In the course of the trial a sm ill account 
bfok or baht was produced cont lining the 
entries wiiich are printed at page 79 of the 
record. Tnit doerraent is proved to be in 
tlie writing of the second defendant. Tiie 
account- bo jk was in possession cf tl.e 
plaintiff and w is produced by him in Ccurt? 
Tne defendant suggested in his crojs-ex 
amination th t tlie plaintiff had got posse.s- 
sion of it by unlawful means. 

Toeic can be no doubt that this b'lok 
contains a list )f certain ornameits which 
were in the possession of the secJnd defend- 
ant at tl.e time when hii son and hit 
nephew A^ere married. 

The particular poition of the entry in 
tiiis hook upon wnicli tl.e plaintiff lelies 
is the liit wiiicli is written uiulerneath 
the wf ’ ds ' bahujt kitaraf ki. ’ The plainti ff's 
stuy is that tiie word ret eis his, 

(the plaintiff’s) wife. The defendant, on the 
otiier liand, denies this and says Hut the 
word hahuji refers to the wife of a brother 
of ]js named Siiam Dal. We are bound 
to say at once tiiat we do not believe this 
st ‘tement. We have no doubt whatever 
tuat on the occasion of the marri .ge of these 
tw'o boys the defendant No. 2 did not 
borrow ornaments and utensils from the 
plainrifif. 

That, however, does not by any means 
settle the case, for the plaintiff has admitted 
that after the marriage (nah) w.as over 
tliese ormaments or at any rate a number 
of the m wer e t etur ne d . Ti le ai se h e m i kes 
out in liis pi lint is that they were lent out 
on a second occasion, that is to say, on the 
occas on of the gauna ceremony. 

It must be confessed thrt the evidence 
of tl.e plaintiff on tiis p.irt of the case i» 
by no means s jtisfactory audit is proved 
that he has made ;,t various time*^ con 
flicting statements. In the trial oftliepre* 
sent case l^e certainly ende I voured to 
out li.at the whole of tne ornaments which 
were mentioned it the lists atlacned to the 
plaint weie lent for the second lime on the 
occasion of the gaum ceremony. 
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Tlie plaintiff, however, was confronted 
ydth a certain state*ijen1 which he made 
in the Criminal Court in the month ot 
November 1916. We may mention 
here that, before the present suit was 
filed, two C£ses in the Criminal Court 
had been brought by Copal Das against 
Damodar Dal. The statement to which 
we are about to refer was made in the 
course of the Irial of one of them. 

At page 165 of our record there is printed 
Exhibit J whi h is a certified copy of the 
deposition of Go pal Dis in the Court of e 
Tirst Class Magistrate. At page 166 he 
m kes certain statements regarding the 
lo. n of ornaments to Damodar Dal. In 
his cross-examination he stilted as follows: 

“I ient lim ornaments worth about 
Rs. 5,000. 

‘They are as follows:— 

Rs. 

Bhuj set with diamonds worth 2,000 

Buttons Set with diamond 

worth .. 1,000 

Chain set with emerald and 

rubies .. 2,000 

When he was making tldo statement on 
the 17th November 1916 Damodar Dal at 
first stated that he ha d lent these ornaments 
four years previously. He then 
CO rected himself and stated that the orna- 
ments liad been lent on two o casions. 
He said that they had at first been lent on 
the occasion of the marriage of the two 
boys, tiiat they had been returned to him 
and that they were again lent on the oc- 
casion of the gauna. 

It is obvious, therefore, that this state- 
ment does not fit in with the sti lement 
made by 11 e plcintifi in tl e trial in this 
case. There he mentioned three items of 
ornaments onl^ w udi had been lent and 
which had not been returned. 

Tue va ue of those ornaments he gave 
as Rs. 5,000. Here he is referring to a 
lai er list of ornaments the value of which 
he states to be Rs. 8,000. 

We have satisfied ourselves byanexa- 
lalnatioa of the evidence on the record 
that, although the da m of theplaintifi in 
respect of these ormiments is not estab- 
is h ed, he ha s nevertheless succeeded i n sho w- 
Ing that the ornaments to which we have 
jiust referred and which the witness men- 
tioned in the course of his deposition in the 
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Criminal Court were, as a m^tte>' of lact, 
lent to the defendant No. 2. 

We have in this connection to refer to 
a letter which seems to us to really set 
the matter at rest. That letter is Exhibit 
25, which is printed at page 155 of the 
record. We may say that there are one 
or two other letters referred to in which 
reference is made to certain ornaments 
but this letter which we are now discussicg 
is the only one of w iich it can be said de- 
finitely, that it contains a reference to spe- 
cific articles such as those which are men- 
tioned by the plaintiff in his phint. 

We extract the following passage from 
this letter. Exhibit 25, which was sent on 
the 30th October 1915 by the second de 
fendant to the plaintiff's wife:— 

“The ether ornaments are at jAashi which 
will be redeemed but the Delhi ornaments, 
namely, twoarmjets {bhuj-do) one chain and 
ejg ht but tons are not tra cea ble . So you can 
take the adequate amount in respect 
of the same." 

This, in our opinion, is a distinct admis- 
sion of liability on the part of the second 
defend, nt for the vane of the ornaments so 
meationedandwehave no doubt whatever 
that to this extent the story of the plaint- 
iff is true and that he lent to the defend- 
ants the two armlets, the chrin and the 
eigl’t buttons which are said to have been 
set with diamonds. 

We wish to remark here that the trans- 
lation of this letter, Exhibit 25, as it 
appears on the printed record, is altoghter, 
misleading and erroneous and that it has 
been necessary for us to have the version 
corrected in order to enable us to decide 
the case properly. 

We have it, therefore, that this document 
of 30th Odober 1915 contains an admission 
of liability in respect to these articles. The 
suit was brought on the 29th October 1918 
which was within three years from the date 
of the acknowledgment. The only question 
that remains, therefore, is whether these 
articles were lent to the second defendant 
within three years cf the 30th October 

^915- 

The story of the defendant regarding 
the marriage of his son and his nephew 
was to the following effect: — -(see page 65) 
“The marriage of my nephew (brother' 
son) took place in the month of Phaga 
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Sambat 1968, and the marriage of my son 
took place in the month of Chait Santhat 
1969 . Tne gauna ceremony of both of th^ 
took place in the following winter, that is, 
within .i year." 

We gather from this statement of the de- 
f enia.nt, therefore, that tie gauna ceremony 
of tiiese two bays took place between the 
month of October 1912 and the montli of 
Mirch 1913. Tae plaintiff, on the other 
hand, has assigned the month of Februjiy 
1915 as the dale of the gauna. 

We are in this matter disposed to accept 
the evidence of the plaintifiE in preference 
to that oi the defendant but in eny cose 
it appeirs to us tuat the gauna ceremoi-y 
mast have taken place some time witnin 
three years preceding the 30th October 
1915 the date on which this acknow 
ledgment was given. 

It need not be supposed that we are 
willing to attach much ci edit to the state- 
ment ot Dimjdar I/il. We have not tue 
sligatest doubt trial he perjured him^elf 
freely in tue witness-box. We nave not 
th^ sligutest doubt that tnese orniments 
were borrowed and conclusive proof of tuis 
is to be found in txie letter Hxnibit 25. 

It appears to us, tiierefore, t^iat tnig por- 
tion of tue claim, that is to scy, tue cl im 
relating to tue -wo armlet-, tue chain and 
the eigut diamond buttons is wituir limi- 
tation, time being saved by tu c cknowledg- 
msiit contained in lue leiter of 3otu Oc- 
tober I 9 I 5 « 

Tue statement of the plaintifi is, tJrat 
these particular ornaments were worth 
the sum cf Rs. 5,000 and tuere is natuiug 
to contradict tuis. In the circumstc nces, 
wc consider that the valuation wnich is 
put by tue plaintiff on these article^ ought 
to be accepted. 

There are one or two other mat^'ers which 
perhaps call for some consideration but 
wuicii really do not effect tue decision of 
the case . Tue plaintiff alleged in his plaint 
that a payment by way of inte.esc of a s. m 
of Rs. 175 had been made to him in the 
month of June 1915 and he relied on that 
payment for tue purpose of extendi ig 
limitatou. 

We need only say regarding this part o' 
the cise tuat tue plantiff has failed to es- 
tablisu that any such payment was 
made to him by way interest. 
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What doec appear from the evi- 
dence is that a certain sum of money 
was sent by the second defend 'nt to the 
plaintiff's father -in law Icr the purpose 
of discharging a certain debt. The father- 
in-law mi de over the money to the plaint- 
iff who thereupon appropriated i turn of 
Rs. 175 and applied it in the discharge tf 
a debt which was due fr. m himself. Tuere 
can be n^ possible plea that tuis payment 
wasm.de by the defendant by way of 
interest. 

Another plea was taken by the plaintiff 
tor the p.-rp.^e of extending limitation. 
He allege'! that by arrano'-^neut with the 
defendant No. 2 he occupied a certain house 
of tue defendants on tue unders^ inding 
that tue rent was t > be Rs. 10 a niontu and 
that tuis reut was to be appliea in reduction 
of tue intere'^t owing on tue debt due to 
the plaintiff by tue defend'nt No. 2. Tids 
p,,rt of tue ci’se has also f liled for *ve tind 
no reliable evidence of any such agree- 
ment between tjie parties. 

We now come to tue end of the case, 
and our finding, iuerefore,is tuat the appeal 
ougut to be allowed to tiie extent wuicii 
we have already indicated. We, tiierefore. 
accept tue appeal and, setting aside the 
decieeoftue Court below, direct that a 
decree be given to the plaintiff against both 
deiend^xnts for the return cf the t .iee 
ornaments wuicu are specified in lid B 
at la Cued to the pUdnl : in case tue orn ^ ments 
are not reti rned tue puuntiff will be en- 
titled to a decree for Rs. 5,000 (rupees 
five th^'Usind) with proportionate costs 
in the Court beiow and in this Court in- 
cluding fees on tue uiguer scaie. We fix 
a period of one montn ficm the d^de ol 
this Court's decree fo^ ti e return of the 
ornaments to the plaintiff; in default of 
their return within the time allowed the 
plaintiff will be entitled to execute the de- 
cree far Rs. 5,000. 

As regards tue defendant's costs we tiurk 
it right to sv} liuit, m view ol his conduct, 
he is not entitled to any costs eiti»er uere 
or in the Court below and we order accord- 
ingly . 

We wish to note in conclusion that 
the task of trying this uppeal has been 
rendered unusually difficult on account of 
the gross inaccuracy of the translations 
Which appear in the printed book. This is a 
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matter which we propose to biing 1o the 
notice of the learned Chief Justice by means 
ol a separate note. 

M. A. A. Appeal allowed. 


liAHORE HI 0 H COURT. 

”kcond Cmi. Appeai, No. 333 
OF 1922. 

Match 28, 1923. 

Presefit : — Mr. Justice Moti Sagar. 

Musammat AISHIA BI-Peaintiff- • 
Appei,i,ant 
versus 

Musammat SUGHRA JAN and others — 
Defendants — Resi ondents. 

Cintil Protedufe Code {Aci V of 1908), O. 
XL I, f. 31 — Appeal — Judgment of Appellaie 
Court, contents of — Reasons for judgment — Duty of 
Appellaie Court, 

The Judge of an Appellate Court should state 
his own reasons for the conclusion at which he 
has arrived and should not confine himself to 
approving the reasons of the Court of first 
instance, A general and wholesale adoption of 
the judgment of the Court of first instance 
cannot he considered as a sufficient compliance 
with the law\ [p. toi^, col. i.] 

First appeal from a decree of the 
District Judge, Delhi, dated the 2nd No- 
vember 1921, confirming tl at of the Sub** 
Judge, Delhi, dated the 20th May 1919. 

Mr, Abdur Rashid, for the Appeb 
lant. 

Dala Das, for the Respondents. 

JUDGMENT. — ^The facts of the case 
giving rise to^ this second appeal are 
fully stated in the judgment of the 
learnea District Judge dated the 27th 
May 1920 and need not be repeated 
here at length. Briefly stated, they are 
as follows:— 

On the 31st October 1917 one Musam^ 
mat Sughra Jan acting on her own behalf 
and on behalf of her minor dan gl ter, 
Musammat Saidar Begam, sola one-fourth 
share of a house in Kishan Ganj at Delhi to 
one Abdul Razaak, her own father, tor a 
sum of Rs. 500, This sale gave rise to 
two suits. One was a suit brought by 
l^lusammat Aisban Bi the present {flain- 
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tiff, for pre-emption of the house sold by 
the mother for herself and for her minor 
daughter, while the other was a suit by 
Musammat Sardar Begam, the minor 
daughter Musammat Sughra Jan, for a 
d: claration that the sale by her mother 
did not affect the share of the plaintiff. 
Musammat Sardar Begam*s case was 
decreed, and It was held that the sale was 
fictitious and that it was not binding 
Tgainst her rights. The other suit for 
pre-emption was dismissed, it having 
been found that the whole sale was a 
ficiitio 's one. Ag inst this decision in 
the pre-emption suit an appeal was pre- 
ferred to the District Judge and it was 
contended that the suit ought to have 
been decreed, at least qua the share of 
Musammat Sughra Jan, the mother of 
the minor Musammat Sardar Begam, 
which was valid in every respect. The 
learned District Judge dismissed the 
appeal holding that the judgment of the 
First Court was not perverse, and that it 
should be maintained as it was based on 
evidence. ^ A second appeal was preferred 
to the High Court against this decision, 
and the judgment of the learned Dis- 
trict juege was set aside by Mr. justice 
Wilberforce on the 6th June 1921 on the 
ground that the said judgment was not 
in accordance with law. The case was 
accordingly remanded to the lower 
Appellate Court, and the learned District 
Judge was directed to record a proper 
judgment on the materials before him. 
The learned District Judge has now 
recorded f fresh dec sion and has again 
dismissed the pi? intiff's suit. The plaint- 
iff has again come up in second appeal 
to this Court. It appears that the 
learned District Judge has again failed to 
record a proper judgment and has not 
applied his mind to the case. His finding 
is to the following effect : — 

" Ti e lower Court's finding was 
emphatic. The Sub- Judge had no doubt 
the! the sale was a iiam one and after 
I h£d heard arguments when the appeal 
was before me last year and read the 
evidence referred to by the learned 
Pleaders, I inclined to the Sul>-Judee’s 
view." 

“The Sub-Juage had before him the 
documentary evidence that money h£^d 
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been p^id before tbe Sub-Registrar and 
could appreciate the other circumstances 
in favour of the plaintiff and weigh them 
against the defendant's oral evidence. 
He was satisfied beyond doubt that the 
oral evidence was true. It must have 
been exceptionally convincing and an 
Appellate Court which does not hear 
the evidence is not so well-qualified to 
Judge of its value." 

" I cannot say that I am convinced 
that the lower Court's finding was 
wrong.'* 

It appears from these observations that 
the learned ^ Judge has mechanically 
adopted the view of the Court of first 
instance and has not given an independ- 
ent finding of his own on the evidence 
produced by the parties in this case. 
There is abunaant authority for holding 
that the Juage of an Appellate Court 
should state his own reasons for the case 
and should not confine himself to ap- 
proving the reasons of the Court of first 
instance. A general and wholesale 
adoption of the judgment of the Court of 
first Instance cannot be considered as a 
sufficient compliance with the law and I 
am, therefore, compelled to remand the 
case again to the learned District Judge 
for a fresh decision of the appeal on tl e 
merits ana to direct that he shall ex- 
ercise bis own discrimination in deciding 
the points in dispute instead af gererally 
adopting the judgment 01 the Trial 
Court. Costs to be costs in the cause. 

z. X. Case remanded. 


K NAZAR AI.I SAM Jl. 

SIND JUDICIAL COMMISSIONER'S 
COURT. 

First Cwii. Appfai.s Nos. 25 and 32 
> F 1922. 

October 2, 1923. 

Persent: — Mr. Raymond, A. J. C. and 
Mr. Rupchand Billaram, A. J. C. 

First Appfal No. 25 ( F 1922. 

Firm of Seth VISHINBAS NIHAL 
CHANB — D FFENDA NTS— ArPREDAKTS 
versu s 

NAZARALT SAMJI— Plaintiff- 
Respondent. 

AND 

First Appeal No. 32 of 1922. 
NaZARALI SAMJI— Plaintiff- 
Appellant 
versus 

Firm of Seth VISHINBAS NIHAT. 
CHANB — Defendants — Respondents. 
Civil Procedure Code {Act V oj 1908), O, 
XXVT. rr. II, 12 — Commissioner ]or taking 
accounts — Dispute as to vheihet certain con r acts 
were authorised — Reference to Commissionet — 
Commissioner’s report, value of. 

The proceedings of a Commissioner appointed 
to take accounts are an inquiry for the 
information of the Coiirt and when he finds a 
fact, his finding is not a decision upt n it and 
his report can onl}" be treate d as evidence bifcie 
the Trying Conrt . fp joi = , rol. 2 1 

R. M. S. Cheity v. Mahomed Essa Saheb, 5 C. 
W- N. 692 at p. 707, follovned. 

The question whether a contract is anthcrifed 
or not is not one that can he referred to a 
Commissioner for taking accounts under O. XX VJ, 
r. II of the Civil I’rctedure Cede. fp. 1C15. col. i ] 
Appeal from the judgment t ncl decree 
of ^'r. Kennedy, A. J. C., in Su't 
No. 820 of 3919. 

Mr. Kimatrai Bhcjraj, for the firm of 
Vishh'das Nibalchand. 

Mr. P. S. Shahani, for Nf-zsrali Samji. 
JUDGMENT. — These two connected ap- 
peals arise out of a suit filed by the 
plaintiff Nazarrli against the firm of 
Vishindas Nihalchand for an account of 
the business done by them through the 
defendants as his commission agents. 

The defendants submitted an account 
of their dealings between the parties 
with their written statement and claimed 
that a sumofRp. 1,561-8-6 was, on the 
contrary, due to them for which they 
claimed a decree but paid no Couit-fee 
thereon. 

The Court settled the following issues: — 
r. "When did the account end? 

2, Ci^n doCeadf«ta Mm any amount 



1015 


751 NWAN CASE?3 


firm of SntH VISHIN T>AS NIHAI, CHAKD V 

from the plaintiff without payment of 
Court -fee ? 

3* On the accounts what is due from 
either party t.) the other? 

4< General. 

The plaintiff was not called upon to 
file objections to the account su omitted 
by the defendants. 

By consent of parties, Issues bios, i and 
3 were referred to the Court Commissioner, 
Issues Nos. 2 and 4 being reser\ed for 
arguments after the Commissioner's report 
was submitted. Before the Court Com- 
mtssionei the plaintiff denied that he had 
authoiized the contracts in respect of (a) 
the sale and purchase of 125 tons of 
wheat September 19 6 valda (h) the pur- 
chase of 50 tons of barley July 1916 
Vafda and (c) the purchase ot 75 bales 
cotton January 1917 vaida. He accord- 
ingly objected to the debit entries of 
Rs. 1,857 i^or loss on wheat and Rs. 180 
for loss on barley and claimed credit for 
Rs. 2,362-8-0 a*? profit on the uncovered 
contracts of sale of 75 bales of cotton. 
He also claimed credit for a small item 
of Rs. 50-0-0 alleged to have been short 
accounted for which has been disallowed 
and is not now in dispute. 

The Court Commissioner fcund that 
both the sale and purchase contiact.- of 
wheat as alsD the contracts for purchase 
of 50 bales out of the 75 bales of cotton 
weie unauthorized, that the contract ot 
50 tons barley was authorized. On an 
adiustment of the accounts in view of his 
findings he held that the plaintiff was 
entitled to a decree for Rs. 1,265-2-6 and 
interest thereon. 

The learned Judicial Commission ei who 
heard the objections has •confirmed the 
report of the Commissioner. Both parties 
have appealed. 

The chief dispute between the parties 
was whether certain contracts were 
authorized or not. 

This was a question for the Trying 
Court to decide and not 0 question which 
could be referred to a Commissioner for 
taking accounts under O. XXVI, r. ii, Civil 
Procedure Code. The defendants were at 
fault in not moving the Court to cell upon 
the plaintiff to file objections to the account 
and to deteiwine such of the ot>jec1’’ons 
AS did Qot nelate tp Ibe exAOWwatign ppd 


. NAZARAW SAMJI. 

adji stment of the account before refer- 
ring the accounts to the Court Commis- 
sioner. The learned Judicial Commissioner 
who heard the objections to the Com- 
miosioner's report has rightly pointed out 
that, though the procedure which the 
parties have chosen to adopt has had 
the effect of making the Official Commis- 
sioner as a sort of Sub-Judge, the report 
of tlie Commissioner can only be treated 
as evidence before the Trying Court. In 
dealing with the merits of the objections 
to the Commissioner's report the learned 
Judicial Commissioner has, however, said 
that he must accept the report as it 
stands unless it is clearly shown by either 
of the objectors that the Official Commis- 
sioner has acted in some irregular manner 
or that his finding is in no way support- 
able by the evidence before him. To such 
a broad propositi^ n I respectfully demur. 
As said by Hill Justice in R. M. S. Chetty 
v. Mahomed Essa Saheh (i) the proceedings 
of a Commissioner are an inquiry for the 
information of the Court and not a trial. 
If the Commissioner finds a fact, his 
finding is not a decisioi' upon it. 

To hold that the finding of a Commis- 
sioner on a question of fact dedded by 
him must be accepted as it stands unless 
he is shown to have acted in an inegular 
manner, or that his findings are in no way 
supportable by evidence, would practical- 
ly, be giving more weight to his decision 
than to a judgment of the Court of the 
first instance, and treatirg the cbjections 
to a Commissioner’s repor' on the same 
level as an opplication for reyisicai or 
seco.-d appeal on findings of fact, and 
virtually to place the finding uf fact of 
a Commissioner on the sa ' e footing as 
the verdict of a Jury. It has not been 
cvnte ded by the partes in the Court 
below or before us that the consent order 
had the effect of an agreement by the 
pariie to decidt. all questLns ol fad 
between them, as in the case of Watson y, 
Aga Mehedee Sherazee (2) wherein a suit 
for an accon nt the parties had expressly 
agreed that the cause should be referred 
to the Commissioner who on taking the 
account was to decide " all qi’estions of 
fact, whether as to delivery of merchandise 
1,5c. W. N. 692 at p. 707. 

a) 1 Ai 3 iPi C. J, 384 (B. C.)i 
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ot the value of such luerchandise deliveied 
or otherwise with full power for the 
purposes of investigatj( n and that if ques- 
tions of law should arise and could not 
be settled or disposed of before the 
Commissioner, they w^ere to be submitted 
to the Court,” a ad where tl eir I/ordslips 
held, that the reference to the Commis- 
sioner in that case was quite different 
from a reference under Art. l8i of the 
Code of Civil Procedure of 1859. 

In dealing with ile objections of the 
parties to the Ommissi oner's report we 
lave, as a Court of Appeal, to deal with 
them on matters of fact and not only on 
questions of principle. I shall, therefore, 
deal with the objections on the merits. 

[Noig ', — The rest of the judgment discusses facts 
and is, therefore, omitted. — Ed.] 

P. A. Order accordingly . 


MADRAS HIGH COURT. 

Second Civii, Appeal No. 130 of 1921, 
Apiil 19, 1923. 

Present :~m. Justice Krishnan and 
Mr. Ju‘tice Venkatasubba Fao. 
GARUDAPPA PERIA THIRUVADI 
aYYaNGAR and another — -Defendants 

Nos. 2 AND 3 “ApPEELANTS 


versus 

POOKUTTI JANAKI and others-- 
DKFENDAIVTs NoS. J , 4 and 5 — Peaintiffs 
—Respondents. 

Trantfcr of Property Act ( I V of J 88 :), s, 101 
-^Sale subject to mortgage’- — Another mortgage created 
by vendee — Subsequent sale by vender to original 
fnorigo^ie — Suit on mortgage executed by vendee — 
Priortiy — Charge — Dead mortgage, whether can be 
used as shield. 


Property belonging to plaintiff, which was 
subject to a mortgage in favour of defendants 
Nos. 2 and 3 was sold to the first defendant; and 
the latter first mortgaged it to the plaintiff and 
later on sold it to defendants Nos. 2 and 3 who 
undertook in the sale-deed to pay the mortgage 
amount due to the plaintiff. In a suit by the 
plaintiff on his mortgages defendants Nos. 2 and 
3 pl^ded in respect of their own mortgage 
priority over the plaintiff’s : * 

Held, (i ) that the plaintiff was entitled to have 
the inortgaged property sold free of any claim by 
^fendants Nos. 2 and 3 on their mortgage; [p. 1017, 

j ^ covenant in favour of 
prst ocfendaat cpwjd H fnfpsrced the 


plaintiff 's suit itself where all the parties were 
before the Court, and when first defendant asked 
Ihe Court to enforce if; without diiVing the 
parties to a separate suit . [p 1018, col. t.] 

Chi^ a) baro Nadan v. Musuvaihi Muni Nagendr- 
oyyon, sSInd.Cas 8i3,3qM. L. J. 445: (1920) M. 
W. N. 534: 12 L. W. 393; 28 M. I4. T. 300, Covinda’- 
su'ami Thevan v. Dotaiswami Pillai, 6 Ind. Cas. 
781; 34 M. 1191 20 M. E. J. 3F0; 8 M. E. T. 132; 
(1910) M. N, 390, relied on. 

Jaftifia Das v. Pam Autar Pofide, 13 Ind. Cas- 
304; 34 A. 63; 16 C. W. N. 97; II M. L. T. 6; g 
A. L. J. 37; (1912) M. W. N. 32; 15 C. E. J. 68; 14 
Pom. E. R. 1; 21 'M. E. J . 1158; 39 I. A. 7 (P. C.), 
distinguished. 

Per Ktishnan, J . — If a person buys property 
over which he has a mi rtgage himself and the 
mortgage in consequence becomes discharged by 
merger or by the terms of the sale he can 
nevertheless use that mortgage as a shield against 
any puisne incumbrancer who attempts to enforce 
bis claim against the property, unless his intention 
to extinguish the mortgage is clear otherwise. 
That is the principle of section ici of the 
Transfer of Property Act. The buyer cannot be 
orbited with the Intention of altogetlier extin- 
guishing his mortgage for all purposes when it 
is found to be to his benefit to keep it alive, 
merely because in the deed of purchase a part 
of the purchase-money is treated as going in 
discharge of his mortgage. Wi cther the purchase 
is stately of the whole property for a price 
made up of the price of the equity of redemption 
and of the mortgage amount or whether it is, 
statedly, of the equity of redemption only, the 
transaction is substantially the same; and as it 
is for hE benefit to keep the first mortgage alive, 
one cannot necessarily a^^sume the ex stence of 
an intention on his j art to extinguish it, even 
in the former case. But where he expressly 
covenants to pay the mortgage amount of the 
puisne incumbrancer, the position b' comet 
diffeient, and he cannot afterwards deny his 
liability, [p. 1017, 

Per Venhaiasuhha Pao, /.—An undertaking by 
a prior incumbrancer, who purchases the mort- 
gaged property, to pay off a puisni incumbrancer, 
is inconsistent with an intention to keep alive his 
own mortgat.e in the sense that t is to prevail 
over the mortgage of the puisne ir.cumbiancci. [p. 
J019, col. 1.3 • 

A mortgage which is dead in fact cannot be 
Us d a«! a hit Id against a subsequent incumbrance. 
Sect on ICI of tbeTrani^fer of Preptrty Act only 
enacts that a mortgage which in fact exists 
must not in law be deemed to be extinguished 
by reasen of the merger in the same individual 
of the two interests, the irttrest of the mort- 
gagee and the interest of the tJWMtr of the equity 
of redemption. But a mortgage which has become 
extinguished cannot, on principle, be held to 
spring into cxiste rce to be enforced against tbe 
puisne incumbrancer, fp. lo: o, col. i ] 

Govindaswatra Thevan v. Doraiswafni Pillai, 6 
Ind. Cas. 781; 119; 20M. E, J. 380; 8 M. E. 

T. 132; (1910) M. W. N. 390, referred to. 

Second ajpeal against the decree of 

tbe Cpuit of tbe Subordinate Judge, 
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Tuticorin, in Appeal Suit No. 12 of 1920, 
prefeirec against the decree of the District 
Munsif of Srivaikimtam in Original Suit 
No. 502 of IQ18. 

Mr. M. Patanjali Sastri^ for the Appel- 
lants. 

Mr. K. R. Rangaswamy Aiyangar, for the 
Respondent. 

JUDGMENT. 

Krishnan, J — My learned brother has 
set out the facts of tie cat^e m his 
judgment wlich l-eis about to deliver and 
they need not, tlierefoie, he repeated. I 
agree With him that the second appeal fai’s 
but for reavsons Somewhat differentfrom his. 

It seems to me clear that if a person 
buys pioperty over which he has a 
mortgage himself and the mortgage in 
consequence becomes discharged by merger 
or by the terms of the i ale- deed, he 
can nevertheless, use that mortgage as a 
shield again&t any puis^ne incumbrancer 
who attempts to enforce bis claim against 
the property, unless hJs intention to 
extinguish the n ortgage is clear otl eiwise. 
That is the primiple of section loi of 
the Transfer of Property Act. The buyer 
cannot be cr» uited with the ntention of 
altogether extinguishing Ins mortgage for 
all purposes wd.en it is found to be to 
his benefit to keep it alive, merely 
because in the deed of purchase a part 
rf the purchase- money is treated as 
g ing in discharge of his mortgage. 
Whether Ihe purchase is statedly of the 
whole property for a price made iq) of 
the price ol the equit}^ of redemption and 
of the mortgage amount or wdiether it 
is, stated'y, of tl e equity of rrdempt’on, 
onlyq tie transaction is substant ally' the 
same ; and as it is for his benefit to keep 
the first mortgage alive we cannot r.eces- 
sarilyr assume the existence of an intention 
on his part to extinguish it, eve in tl e 
f qrmer case . See the decii- ion in Chida n ha ra 
Nadan v. Musuvathi Mun' Nagendra}- 
yan (ij. The puisne mortgagee loses no- 
thing by the first mortgage being used ns 
a shield as he bargained only for a right 
Subject to the first mortgage nnd there 
is no reason why his right should be 
enlarged because the prior mortgagee 
purchases the projerty. In the present 

(1) 58Ind. Cts. 8i3J 39 M. b. J.445J (1920) M. 
b, W, 38 M. bi T, 500. 


case, therefore, I should have been pjre- 
pared to hold that defendants Nos. 2 and 3 
had not lost their right to plead the& 
first mortgage under Rxhibit I as against 
the plaintiff but for the covenant in 
their deed of purchase, Exhibit III, whereby 
they expressly unucrtook to pay off the 
whole of the plaintiff's mortgage amount. 
That, I think, makes the difference in this 
case. 

Having covenanted to pay the 
plaintiff’s mortgage aiuount themvselves 
it is not oi:en to Ihem to deny their 
liability. It was contended that plaintiff 
cannot take advantage of the covenant 
in Exhibit III as she was no party^ to it 
and reference was made to Jamna Das 
V. Rant Autar Pande {?), 2 decision of the 
Privy Council. This might be so; but the 
fiist defendant with wd om the covenant 
was made and who is entitled to enforce 
it, is a part}' to this suit and las a^ked 
the Court to enforce it by making defend- 
ants Nos. 2 ard 3 pay the plaintiff’s mortgage 
aiiiomt tlumselves by sale of Item No. I 
free of inci mbrances. I do not see why 
that claim should not 1 e enforced in this 
suit. Defendants No.s. 2 and 3 have no 
ansuer to t] at claim, It w’as argued that 
first defendant should be left to sue for 
damages for breach of covenant if he 
suffers any inji ry by reason of defendants 
Nos. 2 and 3 not paying off the plaintiff’s 
mortgage. He will, no doubt, have a 
right to sue for damages but that is not 
a leason why^ in this suit itself when the 
parlies are all before ns their rights 
si ould not le adjusted. There is no 
neccvssity to drive the first defendant to a 
separate suit for damages. I would, there- 
fore, in enforcement of the covenant 1 et- 
ween the first defendant and defendants 
Nos. 2 and 3. direct that Item No. i be sold 
free of any claims by the latter under their 
mortgage; and for that reason I w^ould 
support the decree of the ’ower Appellate 
Court. 

4. A somewhat similar case arose in 
Goviiidaswami ThevaJi v. Dcraiswami Pillai 
(3) where a person purchased property 

(2) 13 Ind. C&s. 3041 34 A. 63; i6C. W. N, 971 
II M. h. T. 6 ; 9 A. h. 1-371 (1912) M. W. N. 32? 
15 C. b. J. 68; 14 Bom. h. R. i; 21 M. b. J. 1158; 
39I.A.7 (P.C.). 

(3) 61 nd.Cas. 781; 34 M. ii9;20 M. b. J. s8o 
gM, b.T.132; I1910) M,W.N. 390. 
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subject to two mortgages and covenanted 
with the vendor that he would pay off 
both mortgages. He paid off the first 
mortgage but not the second. In a suit 
by the second mortgagee he pleaded the 
first mortgage he had piid off as a shield 
against the plaintiff but his plea was dis- 
allowed. The learned Judges have based 
their judgment on the view that as the 
first mortgage hsd been paid off in pur- 
suance of a covenant to dischaige it, it 
could not be treated as alive for any pur- 
pose or used as a shield. 'Whether this 
is the right view to take or not, I am 
inclined to think that the decision is 
clearly right though I should be inclined 
to pnt it on the ground above stated that 
the covenant by the vendee with the 
mortgagor-vendor to pay off the second 
mortgage could be enforced in the second 
mortgagee's suit, where all the parties are 
before the Court; and consequently the 
first mortgagee cannot be allowed to plead 
his mortgage as a shield. 

For the above reasons, I agree that the 
second appeal should be dismissed with 
costs of the plaintiff. 

Venkatasabha Rao, a. — shall state very 
briefly the facts material for the decision 
of the question involved in this second 
appeal. The plaintiff was originally the 
owner of the suit item with which we are 
concerned. She executed a mortgage in 
favour of defendants Nos. 2 and 3, and it is 
evidenced by Exhibit I dated loth July 
1904. The plaintiff then sold the property 
to the first defendant by Exhibit II dated 
8th August 1906 subject to the mortgage in 
favour of defendants Nos. 2 and 3. The 
effect of these two transactions may be 
shortly stated to be that the second and 
third defendants acquired a mortgage 
right In respect of e property of which 
the owner was the first defendant, and 
for the purpose of deciding the question 
at issue we must have regard to this 
result, and a separate consideration of each 
of these two transactions as distinct from 
and unconnected with the other is not 
called for. Then we come to the third 
transaction, namely, the creation of a 
mortgage in favour of the plaintiff by 
the first de'^endant, Exhibit C dated i6th 
August 1906. The suit out of which the 
s9CQttd appeal has ^tmn was based 


upon this mortgage. Fourthly, the first 
defendant sold t' e property to the 
second defendant for the benefit of defend- 
ants Nos. 2 and 3 subject to the mortgage 
in favour of the plaintiff. This sale is 
evidenced by Exhibit III dated 23rd 
February 1914. 

What is the net result of these trans- 
actions ? We may start with the first 
defendant as the owner of the property; 
There is a first mortgage in favour of 
defendants Nos. 2 and 3. The first defend- 
ant then executed a second mortgaee in 
favour of the plaintiff. Finally, the first 
defend int sold the property to defend- 
ants Ncs 2 and 3 (I already stated 
that the sde in favour of the second 
defendant was for the benefif of defend- 
ants Nos. 2 and 3) subject I0 the mort- 
gage in the plaintiff's favour. 

The pla’ntiff instituted this suit on her 
mortgage. Thes cond and third defendants 
pleaded ’n respect of their own mortgage 
prioiity over tl e mortgage of the plaintiff. 
The question to be decided is have 
they such priority? 

Section tot of the Transfer of Property 
Act runs as follows : Where the owner 

of a charge or other encumbrance on im- 
moveable pro per tv is or be* comes 
absolutely entitled to that property, the 
charge or encumbrance shall be exting- 
uished, unless he declares, by express 
words or necessary implication, that it 
shall continue to subsist, or such continu- 
ance would be for his benefit.” 

According to this section, as the con- 
tinuance of the encumbrance would be 
for the benefit of defendants Nos. 2 and 
3, the mortgage in their favour would 
continue to subsist unltss there is evi- 
dence of an intention to extinginsh such 
mortgage. We must turn to Exhibit III, 
the deed of sale dated 23rd February 
191 }, to find out what the intention of 
the parties was. It recites that the con- 
sideration for the sale is Rs. 3,400 and that 
it is made up in the following manner: — 
(i) Rs. retained with the purchaser 

(the second defendant or practically defend- 
ants Nos. 2 and 3) being the amount 
due to the plaintiff under the hypothe- 
cation bond dated i6th Ainust 1906 
(Exhibit C); {2} Ps. 800 the amount re- 
ceived in cash by the first defendaat the 



Vol; 75 ] INDIAl^ CASES. 1019 

GA^0DAPPA PSRIA THIRUVADI V. POOKUTTI JANAKI. 


seller; and (3) ^s. t,ioo theamounta te^d 
by this deed to b^ the equivalent of the 
mortgapje dated loth July ’904 (E'xhibiti) 
in favour of defendants Nos. 2 and 3. 

Tn the first place, it is to be observed 
that defendants Nos. 2 and 3 haveunaer- 
taken by thi« docun ent to pay the plaint- 
iff Rs. i,soo due in respect of her mort- 
gage. Is Ihis un^^ertaking consistent with 
an intention to keep alive their own mort- 
gage in the sense that it is to prevail 
over the mortgage of the plaintiff ? 
I have no doubt that they are not 
entitled to enforce the mortgage in their 
favour as against the phintiff. Let me 
take a very simple example. A property 
is mortgaged in favour of A to secure 
a sum rf Rs. loo. B. takes a second 
mortgage over the same property for 
the sum of Rs. 200. A finally purchases 
the property subiect to the two mortgages 
for Rs. so. If B sues for the recovery 
of Rs. 200 and the property is found 
worth Rs. 300 or more, no question of 
priority arises, as the property is srfiScient 
to discharge both the mortgages. But, if 
the property realises less than Rs. 300, 
the question becomes material. Is the 
mortgage in favour of A subsisting or is it 
extinguished ? Ordinarily, he will be entitl- 
ed to say that t^e mortgage in his favour 
is subsisting. (Section loi of the Trans- 
fer o’" Property’ Act). If the property, 
for instance, realises only Rs. 100 A will 
be entitled to claim that sum in aischarge 
ol his own prior encumbrance. But, sup- 
posing that the sale-deed in favour of A 
contains a covenant by A to pay B the 
full amount of Rs. 200, how can then A 
say that he is still entitled, to priority? It 
is that very right to priority that is 
destroyed by the covenant. It has been 
suggested that all that A undertakes is, 
that he renders himself liable to pay B 
Rs. 200 in the event of the security being 
found sufiicient to pay both the mort- 
gages. To me this argument seems abso- 
lutely untenf^ble. As I already observed, 
if the security realises 9 sum sufficient to 
pay both the mortgages, B will be paid 
his Rs. 200, as a matter of course. 
Then, where is the need for a special 
covenant ? The covenant becomes relevant 
pnty when the security is found insufficient. 
Xhe second nnd third defendants have 


undertaken to pay the plaintiff Rs. i, 5 oo. 
The undertakin is ab'^olute. They have 
not saM that they will be liable to pay 
Rs. 1,500 only in the event of the secur- 
ity being found sufficient to pay off both 
the mortgages. The competition is only 
between the plaintiff on the one hand and 
the second and third defendants on the 
other. The second and third defendants 
entered into the covenant that, n )twitli- 
standing that the law favours them in 
this competition they will allow the plaint- 
iff to take juecedence of them. Theie is 
1 o third party involved. The contest is 
merely between the plaintiff on the one 
hand and tie defendants Nos. 2 and 3 on 
the other. If the plaintiff is to have her 
entire Rs. 1,500, no question of priority 
can possibly arise. Defendants Nos. 2 and 
3 having agreed to pay her that sum, they 
must be deemed to have clearly intended 
that the mortgage in their favour should 
be extinguished. Of the cases cited, the 
only case that has a bearing upon this 
question is Thevan v. Dorai- 
swamt Pillai and the view that I have 
taken is consistent wiih the principle under- 
lying this decision. 

Apart from this, I am prepared to hold. 
On a construction of Exhibit III, that the 
prior mortgage in favour of defendants 
Nos. 2 and 3, Exhibit I. wrs agreed to 
be treated as discharged. If the prior 
mortgage is discharged by p .yment in 
full, no further question can arise. What 
difference does it make that the creditor 
has waived a portion of th^ amount due 
to him and has agreed t o treat the mort- 
gage in his favour as completely discharg- 
ed ? I am prepared to go even further. 
Suppose the purchaser, the prior mort- 
gagee, agrees with the seller, the mort- 
gagor, to forego the entire amount and 
treat the mortgage as discharged what 
difference does it make? Whether the 
mortgage is discharged by payment in full 
or by an agreement between the parties, 
the result is the same, and the mortgage 
becomes extinguished. When the mortgage 
is discharged or is extinguished no further 
question of subrogation can arise. In the 
course of the argument it was suggested by 
Mr. Seshagiri Sastri, the learned Vakil for 
defendants Nos. 2'"and3, thatthe agreement 
to discharge luay be effective as between 
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the mortoagor and the mortgagee; but it 
can have no force as against the puisne 
encumbrancer. I fail to s.e how a mort- 
gage dead in fact can be used as a shield 
agaixist the subsequent encumbrancer. 
All that section loi enacts is that a 
mortgage which in fact exists must not 
in law be deemed to be extinguished by 
rea'xOn of the merger in the same indivi- 
dual of the two interests, the interest 
of the mortgagee and the interest of tfe 
owner of the equity of redemption. To 
say tlat a mortgage which has become 
extinguished springs into existence to be 
enforced against the puisne encumbrancer 
is opposed to principle and there is no- 
thing in the section, which lends support to 
such a view. 

I find in the terms of the deed, Exhibit 
III, sufficient indication of a discharge 
of the prior mortgage in favour of de- 
fendants Nos. 2 and 3. The Rs. 1,100 
the third item of the consideration, is 
described in the deed to be 'the equiva- 
lent oi" the mortgage dated loth July 1904. 
If this rendering is correct there is 
a complete discharge. But, a ri\ al 
translation was suggested, namety, that 
the tamil words only mean ‘^on account 0^'* 
and not 'as an equivalent of.'' B^en if 
this meaning be adopted, I am still of 
the opinion that the mortgage was treated 
as completely discharged. It is extremely 
improbable that, if the purchaser intended 
that his prior encumbrance should be 
kept alive to any extent, he would pay 
to the seller in cash Rs. 800. Any balance 
payable to the seller would have been set 
off against the amount due on the footing 
of the mortgage. As a matter of fact there 
is no dispute that, to the extent of 
Rs. i,ioo, at any rate, there was no actual 
payment but there was mer-^ly an adjust- 
ment. Then, again, it must be remember- 
el that the sum of Rs. 1,1 oj represents 
the principal and the interest upon it at 
27} per cent. The rate of interest provid- 
ed for in Exhibit I is 75 per cent. Theie 
is nothing unlikely in the second and third 
defendants having agreed to forego a por- 
tion of this exorbitant interest. The 
amount actually received by them included 
interest calculated, as pointed out, at 27I 
per cent, a rate quite high. In the cir- 
guatstauces, I sdso hold on a construction 


of Exhibit HI that the second and thi^'d 
defendants agreed to treat the mortgage, 
Exhibit I, in their favour as ctmpletely 
discharged. 

The result is that the second appeal 
fails, and is dismissed with costs. 

V. N. V. Appeal dismissed, 

N. H. 


LAHORE HIGH COURT. 

Civir, Revision Petition No. 808 
OF 1922- 
May 9, 1923. 

Present: — Mr. Justice Campbell. 

The Firm MAGHI MaL-KHARAITI 
RAM — Pe A i N 1 1 1 Fs — P etitioners 
versus 

TnK Firm GOPI RAM- RAM CHAND 
— Dt IE .M) A ^T^ —Respondents. 

Civil^ Procedure Code {Act V of igo 8 ), f. 115, 
O. IX, r. 13 — Application 0 set aside ex paite 
decree — Error of law — Revision’--^ High Couii, 
power of, to interfere. 

In an application to set aside an ex parte 
decree the burden of proving want of knowledge 
of the decree within thirty days of the appli- 
cation lies on the applicant, and where a District 
Judge on appeal against an order refusing to 
set aside an ex patte decree misunderstands and 
misapplies the law he commits a material 
irregularity in the exercise of his jurisdiction 
within the meaning of section 115 of the Civil 
Procedure Code, and his order is liable to be 
set aside on revision, [p. 1021, col. i.] 

Manohcir Lai v. Sadiqa Begam, 37 Ind, Caa. 292; 

7 01 . R. 1916; 202 P, W . R. igi6, Fazal v, 

Hashmati, Ind.'Cas 914:40 P. R 1916; 133 
P. W. R, 1916, Sughru Mal-Hafcharan Das v. 
Sriam Lal~Gokai Chand, 40 Ind. Cas. 777,* 146 
P. W R. 1918, followed. 

Petition for reviiioa of the order of the 
Senior Subordinate Judge, Ferozepoie, 
dated the i.^t August 1923, lever sing that 
of the M'Jusif, First Class, Zira, District 
Fetozepore, dated the 19th Apiil 1922. 
Ea^a Faqir Chand, for the Petitioners. 
Eala Gobind Ram Khanna, for ihe Re- 
spondents. 

JUDGMENT.— The prelitninery objec- 
t'on is raised that there should be no 
ialerference jp revision sine ^ an enoneoaa 
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ordet setting aside a dee ee parte can 
be attacked in appeal against any snbse- 
qaeat decree that might be passed. This 
objection is effectively disposed of by 
three rulings of the Punjab Chief Court, 
Manohar Lai v. Sadiqa Begam (i), Fazal v. 
Hashmati (2) and Sugh u Mal Harcharan 
Das V. Sham Lal-Gokal Chand (3). 

In the first case a Divisioi Bench 
ruled that in an .ipplicction to have an 
ex parte decree set aside where the lower 
Cojrt fails to det-imine an essential 
pom I of limitation the omission amounts 
to 3 material irregularity anti a revision 
is competent. 

In Fazal v. Hashmaii \2) it was held 
by a Single Judge that an error maaeby 
a Court in setting aside an ex parte decree 
is not an error affecting the decision of 
the case withi ^ the meaning t)f seciion 
J05 of the Code of Civil Piocediue. 

In Sughru MuUHaycharan Das v. Sham 
Lal-Gokal Chand {\) it was ruled, also by 
a Single judge, that ia an application to 
set ex parte decree the burden 

of proving want of knowleJge of the 
decree within 30 days of the appli- 
cation is on the applicant and where a 
District Judge on appeal against an order 
refusing to set 3 side an ex parte decree 
has misunderstood and misapplied the law 
le has commilted a material irregularity 
in the exercise ol his jiirisdic ion. 

The history of the present case is as 
follows: — An exparieA^cr^^ was passed 
on the 30th of August 1921. The juog- 
luent-debtors, Gopi Ram-Ram Chand, 
applied on the iith of February 1922 
for an order setting aside the paHe 
decree, alleging that they had become 
aware of the decree two or three days before 
the date oi their application. The appli- 
cation was not supported by affidavit. 
Notice issued to tue uecree -holders who 
appeared on the i6th of Marc i 1922 
ana the 31st of March 1922 wasfixea 
for tie evidence of the applici nts. On 
the 31st of March 1922 the appl.cants* 
Counsel stated that he had no evidence to 
produce. 

(1) 37 lad. Cas. 292; loi P. R. 1916, 202 P. 

W. R. 1916. 

(2) 31 lad. Cas. 914? 40 P. R. 1916J 133 P. 
W. k. 19x6. 

(3) 46 lad. Cas. 777* 146 P. W. R. 1918. 


The First Court dismissed the application 
holding, alia, that it was barred by 
time. Appeal was made to the Senior 
Subordinate Judge who reversed the 
decision of the lower Court and set 
aside the ex parte decree. The learned 
Senior Subordinate J dge decided tl at 
the defendants had not \ een served whh 
summons for the suit as required by 
law. He did not touch Uie ques^on of 
whethei the ap Ucation to set aside the 
ex parte decree had been presented in 
lime. 

ObvioJsly,he was wrong and, obviously, 
the defendants who made no affidavit and 
pro uced no evidence, have tailed to 
discharge the onus which lay upon them 
of establishing that their application 
was within time. Furthermore, there 
is indication that they did liave know- 
ledge of the suit, if not of the decree 
On the 26th ot Augmt 1921 on the 
application of the plaintiffs a telegram 
was sent to the defendants directing 
them to appear in Court on the 3otl2 of 
August. The fact of this telegrain being 
sent and received was not denie t by 
the defendant in his grounds of appeal 
to the lower Appellate Ciuirt. He men- 
tioned it as having heen sent and com- 
plained that the order contained in it 
was not warranted and was illegal. 

I accept the petition, set aside the 
Older of tl.e lover Appcllale Cont and 
dismiss v. itl coiits tlj or.gl or t the j etitic n 
for setting aside the parte, 

Z. K. 

petition accepted. 
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JAGdIP PRASAD V, tlAJO KOER. 

PATNA HiaH COURT. 

APPEAI^ FROM ORIOINAI, DECRKKS No. I93 
OF 1920 AND 5 OF 1921. 

Apffl 17, 1923. 

Present: — Mr. Justice Das and 
Mr. Jiist'ce E.iilwant Saliay. 

No. 193 OP 1920. 

JaGDIP PRaSaD SAHI-- 
defendant— Appkddant. 
versus 

Musammat RAJO KURR and another 
— PEAiNfiPFS — R espondents. 

No. 5 OF 192 [, 

Musammat RAJO KUER — Plaintiff— 
Appe dant 
versus 

JAGDIP PRASAD SAHI- Defendant 

and ANOTdER — PEAINT iFF — RESPONDENTS. 

Principal and agent — Several principals — Agent, 
when can get valid discharge — Demand for accounts by 
principals individually — Refusal by agent — Limita- 
tion, commencement of — Contraot Act ( I X of 1872), 
38, ap plication of — Limitation Act {IX 0/1908)^ 
Sch. I, ArL 89, application of. 

An agent cannot get a valid discharge by 
accounting to one of several co-prinapals. Such 
a case is not covered by sec cion 38 of the 
Contract Act. [p. 1023, cols, i & 2.] 

Hotsallv. Griffith, (■1834) 2 & M. 679; 149 E. R. 

933; 4 Tyr. 487; 3 L. J . Ex. 191, referred to. 

The limitation for a smt by several co-principals 
for accounts agamst tne agent, where although 
each of the principals has severally called upon 
the agent to render account and been refused, the 
co-principals have never jointly called upon the 
agent to account to them, begins to run from 
the date of the termination ot the agency and 
not from the date of the agent's refusal. Article 
89 of Schedule I to the ^imitation Act has no 
application to such a case [p. 1024, col. 2. j 

Appeal from a decisiuu of the Subordi- 
nate Judge of Muzaffarpur, dated the 15th 
July 1920. 

Messrs. Hassan Imam, N. C. Sinha and 
Mr. 5 . N. Ray, for the Appedant. 

Messers Sultan Ahmad and Jal Gobind 
Prasad Sinhu, for the Respondents. 

JUDGMENT. 

Das, J. — These analogous appeals arise 
out of a suit instituted by Musammat 
Rajo Ruer and Musammat Shampati 
Xuer for accou nt as against Jag dip Prasad 
Sa hi. 

On the 13th December 1912 the plaintiffs 
executed an am-mukhtarnama in favour of 
Jagdip Prasad Sahi. They stated in that 
document that it was necessary in order 
to preserve the property to appoint a 


c )mpetent and conscientious Iperson 
to manage their estate and accordingly 
they appointed the defendant as their 
agent to look after ' their properties 
In the first paragraph they provided that 
the agent would pay Government Revenue 
andtherent payable to the superior land- 
lords. In the second paragraph they 
provided that the agent should take proper 
steps fur the collection of rent due to them. 
In the fifth paragraph they say as follows : 

He shall from time to time pay to hs 
in equal halves year after yea 
a certain sum for our personal expenses 
and house ref-iairs, etc. He shall pay ex- 
clusively to me, Musammat Rajo Kucr, 
the entire income of the share of Mauza 
Pagra Mahisuri Jalkar Ghatam Nadi Bulan 
Prgana Sarisa, Tauzi No. 4377-16 Thana 
and Sjb-Registry Dalsing Sarai, District 
Darbhanga. I, Musammat Shampati Xufcr, 
neither have, nor can have, nor shall have 
anything to do with the income and share 
of the said Mauza.’' 

In the ninth paragraph they provided 
that the agent shall receive as his remunera- 
tion five per cent, of the amount realised 
by him, "‘out of the income in cash or kind 
of our estate and out of the money 
payable to us by the ^debtor." This 
mukhtarnama, as I have said, was executed 
on the 13th December 1912. It is stated 
in the plaint that the plaintiff No. i termi- 
nated the agency on 5th February 
1919 and that plaintiff No. 2 terminated 
the agency on the iptli January 1917. Tiie 
defendant not having rendered any account 
to the plaintiffb the suit out of which these 
appeals arise was instituted on the 19th 
September 1919 for an account from the 
defendant. The learned Subordinate Judge 
has come to t, e conc.usioii that Mttsam- 
mat Rajo Kuer has discharged the defend- 
ant from accounting to her and that she 
is not crntitled to an account from the de- 
fendant. Musammat Rajo Kuer being 
aggrieved by the decision of the learned 
Subordinate Judge has appealed to this 
Court and her appeal is Appeal No. 
5 of 1921. So far as Musammat Shampati 
Kuer is cone rned the leamevi Subordinate 
Judge has come to the conclusion that the 
defendant did not render an^ account :to 
her and that she is entitled to an account 
from the defendant. The defendant appeal 
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from that portion of the judgment which 
is against him and his appeal is First 
Appeal Ko. 193 of 1920. 

In my opinion the appeal of the defend- 
ant ought to be dismissed. Mr. Hass?n 
Imam contended before us that the mukh- 
\arnaim in favour of the defendant was 
a joint mukhtairnama and that upon the 
finding of the learne-l Subordinal e Judge 
that the defendant renderel an account 
to Musgmfmt Rajo Kuer and that Mus- 
ammat Rajo Kuer gave a complete dis- 
charge to the defendant, it must follow, 
so it was argued by Mr. Kassan Imam, 
that the liability of the defendant is at 
an end. The argument was developed 
to-day by Mr. Naresh Chandra Siiiha wl o 
places considerable reliance upon section 
38 of the Indian Contract Act. Section 
38 of the Indian Contract Act provides 
that 

Where a promisor has made an offer 
of performance to the promisee, and the 
offer has not been accepted, the promisor 
is not responsible for non-performance, 
nor does he thereby lose his rights under 
the contract an-i it also provides that 
an offer to one of several joint promisees 
has the same legal consequences as an 
offer to all of them. 

The question whether a discharge by one 
of two joint creditors operates as a com- 
plete discharge under section 38 of the 
Indian Contract Act has been debated in 
different Courts and there is a considerable 
divergence of opinion on this important 
topic. But it seems to me that the ques- 
tion which has been argued before us is nut 
one under section 38 of the Indian Contract 
Act. I will assume for the pirpose of this 
decision that one of two joint creditors 
can give a valid discharge to a debtor 
so as to Completely bind the other joint 
creditor. But the liability of an agent 
to account is not a liability that arises 
by virtue of a contract between the parties 
but is a liability that is annexed by law 
to the oflSce of the agent. Therefore, it 
seems to me that we have nothing whatever 
to do with sectiou 38 of the Indian Con- 
tract Act. 

So far as the liability of an agent to 
account to joint principals is concerned, 
the authorities are unanimous that an agent 
cannot get a discharge by accjunting to 


only one of two co- principals. The position 
is put in this form in Halsbury’s I^aws 
of Bogland; " Co-principals may jointly 
appoint an agent to act for them and in such 
case become jointly liable to him, and may 
jointly sue him. The agent is not bound 
to account separately to one of several 
Co- principals and if he has done so is not 
thereby discharged from liability to tlie 
other or others unless the co- principals 
are also partners. " (Vol. I, page 159, 
paragraph 347). At page 187 the propo- 
b-tion is put in this form — Where the 
monies are received on behalf of joint 
principals, the agent is liable to account to 
them jointly, and is not discharged by pay- 
ment to one or more of them only, unless 
by authority of all.'' Two cases are relied 
upm as authorities in support of the 
propositions which are laid down in the 
passages to which I have already referred. 
The first of these cases is the case of Hatsall 
v. Griffith (1). That was a case in which 
two persons, Brown and Prothero on their 
behalf and on behalf of Hatsall, the plaint- 
iff, employed the defendant as an agent 
to sell a ship in which they were all interest- 
ed. The defendant sold the ship and pai d over 
to Brown and Prothero the:r proportion- 
ate shaiv* of the purchase-money; but he 
refused to make over the share of the plaint- 
iff except on a j oint receipt by all of them. 
Us refusal to account to the plaintiff was 
upheld by the Court on the ground that he 
was not bound to account to only one of the 
CO- principals. Baron Alder son put the 
point very clearly in these words. — *' ihe 
want of the joint concurrence of the three 
appear to have been tne ground of the 
defendant's refusal to pay." It follows from 
this decision that in order to give a discharge 
to an agent there must be a joint 
concurrence of all the principals and where 
such a joint concurrence is wanting there 
is in point of law no discharge at all. The 
other case is reported in Lee Sankey (2)* 
In that case two trustees employed a firm 
of Solicitors to receive the proceeds of the 
testator s real estate. The Solicitors paid 
over the money to one only of such trustees 
w thout the receipt or authority of the other . 


(ii (1834) 2 C. & M. 679; 149 B. R. 933J 4 Tyt. 
487; 3 h- J- Rx. 191. 

(2) (1873) 1 5 204» 27 h, T. 8091 zi W. R. 2^, 
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It was argued on behalf of the Solicitors 
that a ^discharge by one of the trustees 
operated as a complete discharge and was 
Completely binding on the other trustees. 
Xiie Court came to the contusion that the 
receipt of one trustee was not a sufficient 
discnarge to the Solicitors for the money 
winch they had received by the authority 
of the two and that they were personally 
liable to make good the loss which had 
resulted to the trust estate- In my opinion 
these cases are concxusive on the point 
which has been argued before us. I must 
accordingly hold that the discharge by 
MusamMat Rajo Kuer did not absolve 
the appellant from accounting to his prin- 
cipals j ointly. 

It was next argued that the suit is 
barred by limitation. The Mukhtarnama, 
as I have already stated, was executed on 
the 13th December 1912. Mr. JSiaresh 
Caandra Sinha argues before us that upon 
the evidence of Musammat Rajo Kuer 
there was a demand for account and a 
refusal to render account in January 1914 
and tnat accordingly time began to run 
from January 1914. Mr. Isaresh Cuandra 
Sinha states cefore us that there is evidence 
on the record that each of the two ladies 
called upon the defendant to account each 
of tnem. But x,q concedes that there is 
no evidence whatever that the two ladies 
jointly called upon the defendant to account 
to them. In my opinion, upon the autho- 
rities which I hav- already discussed, 
the question of limitation must be answered 
in favour of th© plaintiffs. It is su,. cient 
to say that the defendant was not bound to 
account t*o the principals separately and that 
the principals acting separately could not 
have given a vand discharge to tne 
defendant. Mr. blaresh Cuandra Sinba 
puts his case on the terms of Art. 89 
of the Iiimitation Act which provides 
that a principal has tliree years to bring a 
suit for account from the time when the 
account is, during the continuance of the 
agency, demanded and refused. Mr. 
I^aresh Cuandra S^nha argues that, it 
being admitted by Musammat Rajo Kuer 
that there was a demand tor account and 
a refusal to render account in January 1914 
the time, so far as she is concerned, began 
to run in January 1914, and that, so lar 
fis Shampati Kuer is concerned, time 


began to run at the end of ea<5h year when 
She is alleged to have made a demand for 
account, a demand which was not complied 
w.lh by the defendant. The argument in 
my opinion is wholly inadmissible. The 
ladies could not have maintained separate 
suits, each on her own account. It may be 
that if Rajo Kuer were entitled 

to rnaintaih a suit fur account on her own 
behalf such a suit is banea hy limitation. 
It may also be that if Mmammat Sham- 
pati Kuer were entitled to maintain 
a suit for account on her own behalf 
that salt is bartjd by lim.tation. But 
we are not in this litigation conceruel 
with a.iy suit that mght have been 
brought either by Musammat Rajo Kuer 
or by Musammzt vShampati Kuer. Tins 
is a suit by Musammzt Rajo Kuer anl 
Musammzt Snampati Kuer jointly and to 
such a suit it is clearly no answer to say 
that, so far as Musammzt Rajo Kuer is 
concerned, if she ha 1 filed a suit on her 
own behalf, that suit would have been barred 
by lim.tation and that, so far as Shampati 
Kaer is concerned, if she Jiad brought a 
suit on her own account, that suit would 
have been barred by lim.tation. This is 
a joint suit by the two 1 idles and there is 
no evidence tuattnere was a joint demand 
for an account by the two ladies. In 
my opinion time began to run from the 
termination of the agency and it is conceded 
that time having begun to run frum 
the termination of the agency the suit is 
well within time. 

The last point which has been argued 
before us is that the agent should not be 
called upon to account for zirait lands and 
kisht iandvi, Mr. Hassan Imam informed 

us yesterday that there was nothing in this 
po nt. But Irs learned jun or has pressed 
this point before us Wxth great vehemence. 
Hiving considered the point we are bound 
to agree w-th the view which was taken by 
Mr. Hassan Imam, namely, that there 
is nothing at all in this point. The 
learned Vak 1 argues that there is nothing at 
all in the Makhiarmma which provides that 
the agent was to be m caarge of kasht lands 
or afiraiMand?. Conced'ng that there is 
nothing in IhfiMukhtzrnamato support the 
CO itention of t le p aintiffs, it is equally clear 
that there is nothing in thQtntthimfmm 
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which supports the conteutioE of the learn- 
ed Vakii for the defendant that the agent 
was not to be put in charge of the hashH 
lands and ziraU lands. As a matter of fact, 
there is indication in the Mukhtarnama 
that the agent was to be in charge of 
property yielding rent in kind and also 
that he was to be in possession of kasht 
lands. In the first paragra|)h of th^Mukh- 
Irnnama it is provided that the agent slionlcl 
pay the rent of the kasht land in the posses- 
sion of the plaintiffs to the landlord. It is 
argued that, aIthoi\gh there was a duty 
upon him to pay the rent due to superior 
landlords, there was absolutely no duty 
on him to look after the hisht lands. 
It appears that the agent has in his account 
debited the plaintiffs with the rent which 
he has from time to time paid to the landlord 
but has not credited the plaintiffs with the 
profits of the kasht lands. In my op nion 
it is impossible to take the view that, ai- 
thougxi the agent was to pay the rent due 
to superior landlord he was to have nothing 
whatever to do with those lands. The 
ninth paragaraph of the Mukhtarnama 
provides m distinct terms that the ' agent 
sho lid get as liis remuneration for his work 5 
per cent, of the amount realised by him 
out of tiie income in cash and kind. It is 
ver y 1 ng e 0 ! o u Si y arg ue d by t lie lea rued V a kil 
that the income in kind rfcf..rrecl to in para- 
graph 9 is tUe income derivable from hhauh 
land and not from /fassAnand. I am unable 
to agree with this contention, especially 
as there is nothing in the Mukhtarnama to 
exclude the view that the agent was to be 
put in charge of all the properties that 
belonged to t lie plaintiffs. It is admittea 
by the learned Vakil that there are 
no documents in his favour. * It is admitted 
by him that the evidence which has been 
adduced on behalf of the plaintiff does not 
support him. The learned Vakil has, 
however, referred us to a passage in the 
evidence of Musammat Suampati Kuer 
at page 34 of the paper ^book. She dis- 
tinctly states in that passage that ^ince 
the appomtment of Jagdipas the manager, 
Pandey who used to work as her z%mt%a 
has ceased to work as such. The whole 
of her evidence supports her case that 
..the defendant was put in charge of kasht 
lamls as well as ztrui Ignda* was then 
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pressed before us that her previous depo- 
sition supports the case of the defendant 
that she had her own servants to look after 
the ztrait land. Her previous deposition 
is Exhibit M. In the course of her eviJence 
in a case between Uer and Musammat 
Rajo Kner she stated as follows: — 

''We are separate and some of lauds 
are separate but this disputed land is joint 
since Chengan Sahi's death. Bratimdeo 
cuts crops and divides on my behalf and 
Matia Rudra looks after Musammat Rajo's 
affair. Jag dip was agent for both of us 
when the barley crop still lying in the field 
was cultivated and he cultivated it for both 
of us jointly." 

In my opinion this evidence does not sup- 
port the case of the defendant. vShe was iin- 
duutedly right in so far as she stated that at 
the time when she was giving her evidence 
Brahmdeo wa.. looking alter her zirait 
lanas and Maha Rudra was look ng after 
her Raju -Kuer’.s land. Bu 4 : she stc.teu very 
defindeiy that Jag dip was the agent iox 
both when the barley crops were cultivated 
and that he cjltivated. them for b^tli of 
them. Undoubtedly, since the termination 
of the agency of the defendant other 
arrangements have been male by these 
ladles. But it does not followtliat. because 
other arrangements were made by the ladies 
m 1919, that IS to say, at the time when 
Musammat Shampati Kuer was giving 
h^x evidence in the case that that arrange- 
ment was also in existence at the time when 
Jagdip was the agent of the ladies. In 
my opinion the decision of the learned 
Subordinate Judge, so far as Musammat 
Shampati Kuer is concerned, is right and 
must be upheld. I would accordingly dis- 
miss Piffst Appeal No. 193 of 1920 with 
costs. 

I come now to Musammat Rajo Kuer’s 
appeal and it seems to me that .that appeal 
must be decided upon our view of Jaw 
that an agent cannot discharge himself 
hy accounting to only one ot two co- 
principals. The finding of the learne 1 Sub- 
ordinate Judge is, not that the defendant 
did account to Musammat Rajo Kuer, 
but that Musammat Rajo Kuer in order 
to defeat the interest of Musammat Simm- 
pati Kuer m a threatened etigatjon between 
Mm&mmat Rajo Kuer and ^ampati 
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Kuer, entered into a conspiracy, fur the 
finding of the learned Subordinate ji.dge 
comes to that, with Jagdip Prasah by 
winch she accepted the position that Jag- 
dip had rendered account to her. These 
aecoimts upon wh ch reliance is placed, 
are Exhibits B toB-3. The accounts are 
headed Accounts of Receipts and Dis- 
burseme t of the estate ot Musammat 
Rajo Ruer, proprietores."' There is no 
doubt wUatever that a conspiracy was on 
foot in order to defeat the interest of Mu- 
samniat Shampati Kuer and the question 
which we have now to consider is this 
whether the transaction between Mu~ 
sammai Rajo Kuer and Jagdip Prasad 
Sahi was si ch as now preCiU ues Musammat 
Rajo Kuer from placing the true facts 
before the Court, and Ciaim ng an account 
from Jagdip Prasad Sain. Tiure are 
two questions invoKed m the argu- 
ment a question of law and a question of 
fact. iNovv, the question tu law wmch 
I have a.reaay cuscusied is a complete 
answer to tne cleience taken m this case. 
If it be the law tiiat an agent cannot dis- 
charge mmexf by accounting to one of the 
Co- principals, A mustloiiow tuat the transac- 
tion between Musammat Rajo Ruer and 
Jagdip Prasaa Sahi is whohy ineffectual 
so as to save tue defendant from accounting 
to tne plaintiffs as to tne profits that 
came into nis nanus in the course of ins 
agency. But, apari irum any such ques- 
tion, it seems to me tnat, tne truth being 
k.,own to botn tne parties, tnere is no 
ca&e of eotoppei wnxn wouicl prevent Mu^ 
sammai Rajo Rucr ir^m cxim^ng account 
from Jag-u p Prasad Sam. Mr. JSaresli 
Cnanura Sin-ua Concedes that tms is not a 
cas- oi estoppel at aii. But his argiiment 
is that tne question being one of discharge 
Musammat Raja Ruer was entitiecj to uis- 
charge agdiP Prasad from accounting to 
her. But w-icn we are CunSudei-ng wneiher 
Musammat Rajo Rucr tuu absoive Jag (up 
Pisad irum accounts iig toner we art bound 
to Consider the cast made on this point 
by Ja^jCUp Prasad. Now. Jns case is tnat 
he took the accounts to Musammat Rajo 
Kuer ; that he explained them to Musam^ 
mat Rajo Ruer; that Musammat Rajo 
Ruer accepted those accounts ana admitted 
them to be coixect and that Musammat 
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Rajo Ruer ^in a Mukhtarnama which she 
subsequently executed in favour of Mala 
Rudra stated very de^itely that Jagdip 
Prasad Sahi had explained ah the accounts 
to her and that she had accepted those 
accounts as correct. If there be no estoppel 
Musammat Rajo Kuer is entitled to say 
that the statements which were made by 
her have no foundation in fact ; and the 
decision of the learned Subordinate Judge 
supports the evidence of Musammat Rajo 
Ruer. But thelearned Subordinate Judge 
has taken the view that having entered 
into a fraudulent conspiracy she ought 
not to be all owed to Ciaiiu an accoi nt from 
Jagdip Prasad. 1 am iinabie to take tins 
view. Tnat Conspiracy was not carr.ea mio 
effect and no equities have arisen wiucn 
would induce i.s to hOid that Musammat 
Rajo Ruer is not now cnth»ed to jiut 
tne true facts bel ore the Coiit. if, uuleed, 
the Conspiracy had succecaed anu Mu- 
sammai SnampaU Ruer nad been aeieatcd 
in her cmiiii no uoubt .1 wouj a Le iiiiposs.bxe 
to hold tnat Rajo Ruer was entii-uu to 
Claim an account agamst Jagip. Bit, as 
I have said bel ore, tne cunsp racy was not 
cameo into effect and no eqiuties iiave aristn 
wfnen would prevent us from giving 
appropriate reixei to the p.aintiff. It is not 
tne case ot tne defendant tnat Musammat 
Rajo Ruer gave hmi a complete discnarge 
Witnout taking any accounts irom inm. 
It would be impossible to support such a 
case, if SUCH a case had been made, having 
regard to tne fact that tne tleaungs were 
between principal ana agent, and mat tue 
principal was an ifiitexate^((/'(^h uashin la ay. 
Tue wnux argument of Mr. Naiesh Chanura 
Sinfia IS tnat Musammat Rajo Ruer was 
entitled to giVe a van a a senarge to the 
agent without taking any accounts from 
him. It IS sufficient tc say tuat that is 
not the case oi ine ueienaant and that that 
case Will not be supporiLU au any Cuuil of 
Eaw. The case of tue defendant is, that he 
rendered an account to Musammat Rajo 
Kuer, and that Musammat Rajo Ruer 
gave him a discharge alter accepting the 
accounts as correct. The learneu Subor- 
dinate Judge fias found that the the defend- 
ant did not render any accounts to Mu- 
sammat Rajo Ruer and that the accounts^ 
Exhibits JB to B-j, are not coirect. It ia 
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conceded that there is no case of estoppel 
wiucn would prevent Musammai Rajo Kiitr 
from ciaim ng an accjunt now from the 
defendant. I hold tnat the p.aintiffs are 
entitled to an account from the defend- 
ant. The appeal of Musammai Rajo 
Ruer must accordingly be allowed an! she 
will be entitled to tiie general costs of the 
appeal, but not to a separate hearing fee. 

Xde result is that the decree jiasscd by the 
learned Subordinate Ju^e mu st be varied 
in accordance w.tn tlie judgment ; and the 
defendants must pay the costs of the suit 
to the plaintiffs. 

Kulwaat Sahay, J.—I agree. 

N. II. Appeal No. 193 dismissed. 

Appeal No, 5 allowed. 


LAHORE HIGH COURr. 

Secon') Civru Appeae JNo. 2061 of 1917. 
ISovember lo, 1922. 

Present: — Mr. Justice Broadway and Mj. 
justice Campbell. 

WASARHi RAM — ^Defendant — 
Appeeuant 
versa y 

HCSSxVlN KHAN and ox hers — P uAiNTtb'FS 
— Responoen rs. 

lAdmisston, value oj — Comideratton — Undue 
influence — Burden of proof. 

Plaintiff sued defendant to recover a sum of 
money on tlie ground that the money had been 
paid to the de endaiit by mistake. Defendant s 
admission in a previous suit that he had received 
the money from the plaiati f was proved against 
him. Defendant pleaded in the present suit that 
he had not received the money and that the re- 
ceipt executed by h m in favour of the plaintiff 
obtained from him under undue influence ; 

Held, that the effect of defendant’s admission 
in the previous suit was that tiie burden of proving 
non-receipt of the money and ’undue influence 
was shifted on to him. 

Second appeal irom a decree of the 
District Judge, G..jranwaia, dated the ibtu 
July 191/, reversing tiiat ufthj Subordi- 
nate Judge, First Class, Gajranwaia, dated 
the 29th January 1917. 

Pandit Sheo Narain, R, B., for the 
Appe lant. 

Mr, Zjfarallah Khan and Dx. Gokal 
Ckani Narang, for tue Respondents. 

ef — Badar D.n was indebted 

to a joint Hmdd famjy of wmch three 
members w^ere Ladua Mai, Gaaga Singh 


and their nephew Wasakhi Ram. In 1906 
the family was partitioned and the debt 
of Badar Din fell to the share of Ladha 
Mai and Ganga Singh. In 1912 the p^aint- 
ifi executed two bonds in favour of thete 
two persons. One ot the bonds was tra. s- 
ferre<-. to another party, Soh^a Mai, who 
brought a suit on it against the plaintiff 
in January 1914. The plaintiff's plea 
in the suit was that he had, on the 26lh 
June 19x3, Pii’d Rs. 2,170 tb Wasakhi Ram 
m discharge of the debt. Wasakhi Ram 
as a wAness supijorted Badar Dm and 
admitted that he had received the money 
and had given Badar DiU a receipt which 
was produced. He further applied to be 
made a plaintiff in tie suit since he was 
a member ^f the jomt Hindu i.mily, and 
th. question wuether he was so or not 
was put m issi e and deaded against iim. 
Tiie result of the suit was a decree against 
Badar Din. 

The suit Horn which the present second 
appeal hau resulted was brought by Badar 
Din against Wasakhi Ram for the rec .vcry 
ol Rs. 2,170 w.th interest. It was dismissed 
by the Trial Court but on appeal the learned 
District Judge gave the plaintiff a decree 
for Rs. 2,170 without interest, and against 
this decision a second appeal has been 
preferred. 

The main question at issue was, whether 
Badar Din bad 1 aid Wasakhi Ram 
Rs. 2,17 y on account of a debt due by him 
to Ladaa Mai and Ganga Singh. The 
lowei Court found that tins sum was not 
proved to have passed. The learned 
District Judge heid that Wasakhi Ram's 
adm.sso-n m tne previous suit having 
been roved against him the burden of 
proving want oi onsi deration and also 
oi proving undue influence m regard to the 
execution of the receipt (which he plead, d) 
feh upon mixi, and that since he had failed 
to discharge ihe burde . he was liable to 
pay tne plaintiff's c.aim. 

We have heard Mir. Sheo Naram in sup- 
port of the appeal but we have not con- 
sidered it necessary to call upon Counsel 
for the responden to r^ply. The main 
contention by the learned Advocate for 
tne appellant is, that evidence has been 
overlooked by th lower Appellate Court, 
He admits that there was a dear admission 
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by tile appellant in the previous Suit, bi t 
lie eon'encb that the appellant as a defend- 
ant is now entitled to expose the real 
nature oi the transaction between himself 
and the plaintiff and tnat evidenc. that to 
mone}' 1 assed and that the receipt wag 
given simply in order to injure X^adha 
Mai and Ganga Singh has been disrcgard- 
ed. 

That evidence is stated lo be the depo- 
sitions of Biiag Mai and of the plaintiff him- 
s_if WHO was called as a WiGiess by the de- 
endant. Now, Bhag Mai's evidence is speci- 
fically referred 1 n paragraph 4 of Badar Bins 
memorandum of appeal to the lower Ap- 
pellate Court. Be is mentioned by name 
in the lower Apiiellale Court’s ju dgnient, 
ana tfi learned District Judge has recorded 
a definite finding that the d.fendant has 
whjly failed to establirh undue infli.ence. 
. Thisis vViiat Biia , Mai w.-s called to establish 
a d we have no reason for doubting that 
his evidence was read and considered by the 
learned Dx strict Judge before he came 
to the above finding. 

In regard to the piaintifi, Mr Sheo Narain 
claims that an absc^rd story was elicited 
from him when he appeared in the witness- 
box, wmch Silo wed eieatiy that no money 
could have been p id by him to W. sakhi 
Ram. Tile piaintifib deposition is not 
mentioned at ail . y the learned District 
Judge but ne s-ates T as Having been ad- 
mitted before ium tnat the non- passing 
of consideration was not proved, a matter 
wlHC He Hii^de t c^ear Had to be proved 
by ^he present appjuant. This admission 
then, fiy the latter s Counsel rendered speci- 
fic cdlusion to the piajntiff s evidence, the 
object of which was to prov^ that no con- 
sideraaou passed, unnecessary, and we 
do not tnii.H tnat any case ih., been made 
out for inter lerence on second appeal on 
the ground oi umission by tne lower Appel- 
late Court to r-ad evidence. 

Tne next and tne omj other point 
argued is tnat t c payment u, Rs. 2,170, 
li made, as aneged, by tne piain ilf Baaar 
Bin, was not legaiiy recoverable since it 
was not made by mistake or under Coercion 
within the meaning cf section 72 of the 
Indian Contract Act. This was not a 
point raised in the appellant's pleadings 
in the Trial Court, Mr, Sneo Namin con* 


tends that the plaint contained no allega- 
tion of payment by mistake and concedes 
that, if we hold that it did, his present 
objection raised in second appeal must fail^ 
We have perused sections 4 and 5 of the* 
plaint and, although the wording mght 
have been more definite, we consider tlat 
there was in effect an assertion that tie 
plaintiff had by mistake paid the money 
to the wrong member of the family to wh ch 
he believed himself to be indebted. 

The appeal fails and is dismissed with 
costs. 

z. K. Appeal dismissed. 


LAHORE HIGH COURT. 

Second Civiu App£ai. No. 890 of 1920, 
hebruary 6, 1923. 

Present : — Mi. Justice Scott Smiti and 
Mr. Justice Pforoe. 

ALI AHMAD, minor, tiikougu 
AHMAD BAKHSH—PhAi.vTiFF— 
Appellant 
versus 

SAID MIAN — Vendee and another 
Vlndok- Defendants — 
Respondents. 

Civil Procedure Cod^ {Act V of 1908), 0 . 

XXX 11 , t. 2 — Minor, sutt instituted by, without 
next friend — Procedure • — Practice. 

O. XXXII, r. 2 of the Civil Procedure Code 
does not cover a case whete a suit purports to have 
been instituted by a major, but it is discovered 
during the peUdeucy of the suit that the plaintiff 
is a minor. The practice in such a case is to 
suspend all proceedings and to allow sufficient 
time to enable ^he minor to have himself properly 
represented in the suit by a next friend. 

Beni Ram Bhutt v. Ram Lai Dhukri, 13 C. 189 
at p. 191; 6 Ind. Dec. (n. s.) 623, relied on. 

Secona appeal from an orner of tie 
District Juuge, Gtijranwalai ciatea lie2jir(i 
December 1919, affirming that of the Junior 
Subordinate Juoge^ Gnjrat, dated the 9th 
©etober 1919. 

Mr. Mukund Lai Pun, for the Appellant. 

Mr. GoUni Ram, for the Respondents. 

ENT. —This is a second appeal 
from the order of the Subordinate Judge 
r^ecting the plaint on tne ground that it 
wad inatilntea by the luiiior without a 
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next friend. The suit was instituted on 
the 29th August 1919 and on the 9th 
October 1919, the date fixed for hearing, 
the defendant appeared aud plea dea that 
the plaintiff could not sue as be had 
agreed, to the transaction out of which 
the suit arose. •de made no application 
under O. XXXII, r. 2 f’.j, OviJ 

Procedure Code, that the plaint should be 
taken off the file. The Court itself noted 
that the plaintiff appeared to be onuer 
age ana took his statement in which he 
admitted that he wgs 15 years of age. 
Upon this ^he Court rejected the plaint; 
ana also pointed out that the plaintiff had 
not deposited one-fifth of the purchase- 
money as required by section 22 of the 
Punjab Pre-emption Act, I of 1913. This 
order was upl:eld on appeal by the 
f)i.strict Judge and the plaintiff has tiled 
a second appeal to this Court. 

In our opinion the order rejecting the 
plaint is clearly erroneous. It is not 
order contemplated by O. XX^U, r. 2, 
Civil Piocelure Cone, and, moreover, tliere 
was Ino application by the (defendant to 
have the plaint taken off the file, it ^vas 
pointed out in the esse of Beni Rjm 
Bhuti V. Ram Lai Dhukri(i) that a 
case of this nature is not expressly 
provir.ed lor in the Procedure Code, but 
there are decided, cases which show that 
in a case of this nature the former prjic- 
tice must be consider Cvi to be in force. 
This practice was to suspeii a)l pro- 
cee^ings ant to allow sufficient time to 
enable the minor to have himself piop- 
erly represented in thie suit by a next 
friend. In the present case there is no 
ground at all for supposing that the 
plaintiff knowingly instituted the snk 
without a next friend with intention to 
deceive. Mr. Gobind Ram .irges that on 
the 9 ^b October 19 ’ 9, the date on which 
the pkint was rejected, the suit, if then 
instituted, would have been barred by time. 
We have nothing to do with the question 
of limitation at present which cam be 
decided by tl,e Trial Court to which this 
case will be sent back. 

We accept the appeal and, setting aside 
the order of the lower Axjpellate Court, 
remand the case to the Court of first in- 

fi) 13 €. 189 at |>« i9ij 6 Ind. Dec^ fN. s.) 625, 


stance for re-dedsion. The plaintiff should 
be given a reasonable time for remedying 
the defect in tlie plaint Slanip in this 
Court and tlie h->w\‘r Appellate t'oiirt vill 
be refunded an! othei cests will be osts 
in tjie case. 

7.. K. Appea' accepted. 


LAHORE HIGH COURT. 

M ISCE Ph AN ROtl S S OND Cl VIP A PPK AP N O . 
697 OF 1923. 

Ji)ly 2, 192,3. 

Present. — Mr. Ji^stice Moti Sagar. 
FATIU — J UDOMENT- DEBTOR — appeppant 
versus 

NaNAK CHAND — Decree- HOPDER — 
Respondent 

Civil Procedure Code {Act V of 1908), O. 
XXI, r. 2 — ■ Limitation Act (IX of 1908), s. 20 
— Execution of decree — Payment out of Court — 
Certification by decree-holder, form of — Limitation, 
extension of. 

There is no particular form imder O. XXI, 
r. 2 of the Civil Procedure Code in which a decree- 
holder must certify a payment made to him out 
of Court, nor is there anything prescribed in the 
rule as to the time within w^hich and the manner 
in which the decree-holder must certify a payment, 
[p. 1030, col. 2.] 

If the part payment of a decree amount is entered 
in an execution i)etitiou presented within throe 
years from the date of such alleged payment, 
it amounts, if the fact of payment is proved, to 
certificate of payment under (). XXI, r. 2 of the 
Civil Procedure Code, and will operate to save 
limitation under section 20 of the pimitat on Act. 
[P. 1030, col. 2.3 

Miscellaneous second appeal from the 
order of the District Judge, Karna^, dated 
the gth January IQ23, reversing that of 
the Munsif, 1st Class, Sonepat, District 
Karnal, dated the 7tli February 1922. 

Mr. Shatmiy Chand, for the Appellant. 

La!a Rama Nand-, for the Respondents. 

JUDGMENT. — This appeal arises out 
of execution proceedings and the facts 
are briefly these :--In the respond- 
er! Nanak Chand obtained a money- decree 
for Rs. 450 and co^ts against the present 
appellant Fattu. a compromise was arriv- 
ed at between the parties in 1909 w.hereby 
a su m of Rs. 5(0 " wa s paid down to the decree- 
holder and the balance was agreed to lie 
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paid by half yearly instalments of Us. 25 
each. It was further stipulated that, if 
there was a default in payment of two 
consecutive instalments the whole of the 
decretal amouht would become payable 
at once. In November 1917, the decree- 
holder made an application for the execu- 
tion of his decree stating therem that he 
had realized Rs, 275 out of Court from 
the judgment- debt or. This application was 
dismissed for default. Tn July 1920. 
he made another application for execution 
in which he stated that Rs. 320 had been 
realised out of Court. This application 
was again dismissed by the Munsif on the 
ground that it was barred by limitation 
under the twelve years’ rule, iin appeal 
against this dismissal was filed in the Court 
of the learned District Judge and the order 
of the learned Munsif set aside and the case 
remanded to him for a decision on the other 
points arising therein. The application was 
again dismissed on the ground that as no 
application for execution had been made 
within three years from the date of the 
compromise, it was barred by limitation 
under the three years' rule. On appeal 
the learned D'strict Judge, fobowing Eusiiff- 
zeman Sarkar v. Sanchia Lai Nahata (i), 
held that the certification of payment in 
the application for execution was suffic'ent 
compliance with the re']uirements of iaw 
as contained in O. XXI. r. 2 of the Civil 
Procedure Code and allowed exec i it* on 
to proceed. 

AgainJ^t this decision a second appeal 
has been preferred to this Court under 
section 47 of the Code of Civil Procedure, 
and two grounds have been urged by Mr. 
Shamair Chand on behalf of the appel- 
lant. Firstly, it is contended that as the 
application of 1917 was made more than 
three years after the date of the compro- 
mise, it did not help to save limitation. 
His second contention is, that the rule 
of law laid down in Eusuff zeman Sarkar 
V. Sanchia Lai Nahata (i) is erroneous 
and has not been followed in subsequent 
rulings of the same Ugh Court. He, 


(1) 34 Ind. Cas. 606; 43 C. 207; 20 C. W. N. 
272 23 C; J* 390. 
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therefore, argties thal as the payments 
were not properly certified, a mere state- 
ment in the application for execution 
that the decree- holder had realised so much 
was not sufficient and that his appl 'cation 
for execution made in 1920 was dearly 
barred. Mr. Rama Nand for the respond- 
ent, On the other hand, contests both these 
propositions and says that Jiis application 
was within time and that the payments 
made out of Court saved b’m'lation. A 
large number of authorities have been 
cited on both sides by the learned Counsel 
in support of the’r respective contentions, 
and, after carefully going through those 
authorities, I am of opinV)n that the w'eight 
of authority is in favour of Mr, Rama 
Nand and that the learned District Judge 
was right in holding that the apph'cat^’on 
for execution certifying the payments 
already made amounted to a certifying 
under O. XXT, r. 2 of the Civil Proedure 
Code, which the Cv)rrt was bound to take 
notice of. The rule of the law dedt^ctble 
from the author’ties c’ted at the Bar appears 
to be that, if the part payment of a decree 
amount is entered in an execution pet’tion 
presented within three years from the 
date of such alleged payment it amounts, 
if the fact of payment is proved, to a certi- 
ficate of payment under O. XXI, r. 2 of the 
Civil Proce(irre Code, and w’ll operate 
to save limitation under section 2o of the 
^imitation Act. In the present case the 
payments were set forth in the execution 
petitions both of 1917 and 1920 which it 
is alleged were presented within three 
years from the dates of the alleged pay- 
ments. There is no partictilar form under 
O. XXI, r. 2 of the Civil Procedure Code, 
in which a decree-hoMer miist certify the 
payment to a Court, nor is there aijylhing 
prescribed in the rule as to the t*me within 
which and the manner in which the decree- 
holder must certify the payment. I, there- 
fore, see no reason why the statement 
made in the pet't’ons should noi be accept- 
ei as a cert'ficate of payment under coarse 
(t) of the rule. The fact of payment, how- 
ever, is d' sputa i by the jr dt ment' debtor 
in this case, aijd, in these c‘rci^m.stances, 
it seems necessary that the Court should 
takelfevidence and’^come to a'" conclusion 
one way or the other whether payments 
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had actilally been made or not. If the fact 
of payment is proved and it is found that 
the payments were made within ttree years 
from the date of the present appl'cation, 
no question of limitation world arise and 
the application world be clearly within 
time. The order pa.^sed by the Coi rt 
below remandij^g tie case appears to be 
perfectly correct, and there arc no grornds 
to interfere. 

The appeal fails and is dismissed with 
costs. 

z. K. Appeal dismissed. 


PATNA HIGH COURT. 

LbtteRvS Patent Appeal No. 25 

OF 1922. 

Argrst g, 1923. 

^PyeseiH : — Justice Sir Dawson Miller, Kt., 

Chief Justice, a ad Justice Sir B. K. 

M^iil-ck, Kt. 

|MAHARAJ RAI — Defendant — 
Appellant 
versus. 

Maharaui JANKI KUKR — Plaintiff 
— Respondent. 

' Covsiruction of document — Relinquishment by 
landlord of right to produce of trees of occupancy 
tenant — Relinquishment fur lije or m perpetuity — 
(irant without words of inheritance — Grant "for 
ever”— Presumption . 

The proprietor of a Raj executed in 1858 a 
document in the nature of a parwana addressed 
to the managers of his estate which, after recit- 
ing that a certain occupancy tenant had done 
great good work, proceeded, “Hence because 
of that good work it is ordered that whatever 
trees have been planted by his (the occupancy 
tenant's) ancestor and also it* he plants any, the 
share of the Raj in them is given up. Hence 
this parwana is written to all forbidding you 
in any way to interfere with the trees standing 
on the nakdi holding of the said occupancy ten- 
ant for ever. " A descendant of the executant 
of th^ document brought in 1916 a suit against 
a descendant of the occupancy tenant for a half 
share in the trees standing upon the later’s holding. 
There was no evidence to show that any <laim 
had ever been made by the proprietor of the Raj 
to participate in the produce of the trees since 
the document was executed excepting once when 
by forcible means and imder duress the tenant 
was obliged to disgorge a small sum of money: 

Held, (I) that although the meaning of the 
tfocumeat was not very clear, the intention of 


the executant was to relinquish the right to 
the trees both present and future as was borne 
out by the concluding words of the document 
which forbade liis servants from interfering with 
the trees on the holding for ever; 

(2) that this interpretation was in consonance 
with what had actually taken place since the 
execution of the document; 

(3) that the absence of any words of inherit- 
ance in the document was of no significance, 
as it was not a grant of land to a grantee, the 
so-called grantee being already an occupancy 
holder of the land having a permanent interest 
in the land descendible to liis heirs. 

Even if a grant contains the word “always*’ 
or the words “for ever” or similar words, if the 
grant is clearly of a life-interest only, the mere 
use of such words will not have the effect of ex- 
tending the grant beyond the lifetime of the 
grantee, [p. 1032. col, 2,] 

Aziz-un-mssa v Tassaduq Plusatn Khan, 5 
C. W. N. 569; 23 A. 324; II M. L. J. 160; 28 I. 
A 65; 3 Bom. L- R- 307; 8 Sar. P. C. J. 54 (P, C.), 
referred to. 

Where there are no words of limitation in a 
grant then, even if there are no sf)ecific words 
of inheritance, it may still be a grant in per- 
petuity. [p. 1032, col. 2.] 

Bhatya Ardwan Singh v Udey Pratab Singh, 
23 C. 838, 23 I. A. 64: 7 Sar. P C J. 24: 6 M. L. J. 
79, 12 ind. bee. (n s ) 537 (P C) and Kooldeep 
Narain Singhv. The Government, i.| M. I.A.247; 
II B. L. R. 71: 2 Suth P. C J 491, 2 vSar. P. C. 
J . 734; 20 E. R. 779, referred to. 

het ers Patent Appeal from the judgment 
of a Single Judge of the High Court, ( is- 
missin^ an appeal from the District Judge, 
Muzaffatpur. 

Mes. rs. P. Dayal and P. Prasad, for 
the Appellant. 

Mr S. S. Ahmad, fur the Respondent. 

JUDGMENT. 

Miller, J. — This is an appeal under 
the Detters Patent from a deci. ion of a 
S’ngle Judge of this Coi rt dism-ssing an 
appeal from the D'str'et Jv dge of Muzaffar- 
p r >v 1 c' , hi ts t rn, reversed decision 

t e A,;s '^tant vS tt e merit Officer of 
. nr 

Tne p.ainbff, Mauarani Jank, Keer, who 
is the proprietor of the Bettiah Raj at 
present under the ^ managership of the 
Court of Wards, institute! the proceedings 
out of which this appeal arises claiming 
that a certain entry in the Recor 1 of Rights 
finally published in the 5"ear 1916 should 
be cancelled, and that her right to a half 
share m the trees 1 pon the defen lant's 
holding m'ght be declared. 

The Assistant Settlement Officer dis- 
missed the claim wfiich was brought under 
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section 106 of the Bengal Tenancy Act. 

On appeal to the Special Jndge he over- 
ritied that decision and fonnd that the 
vlaintiff was entitled to a half share in 
the trees on the defendant's holding in 
accordance with the custom prevailing 
in the Bettiah Raj. 

That decision was affirmed by the learned 
Judge of this Court on second appeal. 

The defendant has appealed. The only 
question for determination in this appeal 
is whether the first Appellate Court and 
the learned Judge of this Court veere right 
in their construction of a grant made to 
the defendant's ancestor by the ancestor 
of the plaintiff in the year 1858. In that 
year owing to services performed to the 
then proprietor of the Bettiah Raj by 
Bhicha Rai, the then tenant of the holding 
in question, the proprietor of the Bettiah 
Ba gave up his right to the trees standing 
on the defendant's holding and the ques- 
tion for determination is, whether that 
t^linquishment of the right of the Bettiah 
Raj was intended to be permanent or 
whether it was merely intended to operate 
during the lifetime of Blrcha Rai. The 
document in question is set out in the 
judgment of the learned Judge of tins 
Court. It is in the nature of a parwana 
addressed to the gomashias, paiwaris 
and zV.lddars of village Chattia Tappa 
Sonswal. It recites that Bh'cha Rai has 
done great good work and rendered 
great help in the boundary dispute with 
the Huthwa Raj, and then proceeds thus, 
according to the translat'on adopted by 
the learned Jud^^e: “Hence, because of 
that good work it is ordered that whatever 
trees ndve been planted by his ancestor 
and also if he plants any. the share 
of the Raj in them is given up. Hence 
this parwma is written to all forbidding 
you in any way to interfere with the trees 
Standing on the mkdi holdings of the said 
Bhicha Rai for ever." It is contended 
bn behalf of the plaintiff, as was fovnd 
by the Special Judge and by the learned 
Judge of this Oourt, that the words wh’ch 
1 have referred to merely created a relin- 
quishment of the plaintiff's right during 
the lifetime of Bhicha Rai. The defendant, 
on the other hand, who is the descendant 
in the third generation from Bhicha R,ai 
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contends that the relinquishment was 
absolute and permanent. He further com 
tends that be and his ancestors have been 
in possession of the holding ever since 
the year 1858 when this document was 
executed and that, with the exception of 
one occasion when a sum of Rs. 400 odd 
was forcibly extracted front him by the 
proprietor of the Btttiah Raj, helms never 
paid any sum to the landlord in respect 
of his share of the trees. The plaintiff 
contends that we ought to deal w'th this 
document in the same way as if it w'cre 
in fact a grant of land and as it contains 
n<) words of inheritance it was, therefore, 
never intended that the graiat should 
extend over a longer period than the life 
of the grantee and that, notwithstanding 
the words at the end of the document, 
wh'ch restrained the plaintiff’s servants 
from interfering with the trees on the de- 
fendant's holding for ever, still there being 
no w^ords of inheritance in the document 
it cannot be treated as a grant for any- 
thing beyond the lifetime of the grantee. 
It is quite true that, even if a document 
should contain words such as these, that 
is to say, the woid “always," or the words 
for ever" (>r similar wore^s. if the grant 
is c^earl}’' the grant of a hfe-’nttrest only 
the mere use of si ch words wi'l not la\e 
the effect of extending tie urant bey< nd 
the lifetime of the grantee. That was 
the basis of the dec’s-' on in the case 
of Aziz-W'i-nissa v. Ta,ssaduq Husain Khan 
(i). On the other hand, there is also abi n- 
dant ai.thorlty fi^r the propositif.n. tlat 
if there are no words of bmtat-'on in a 
grant then, even if there are no specific 
words of inheritance, it may still be a grant 
in perpetuity. See Bhaiya Ardawan Singh 
V. Udey Pratah Singh (2), KooMtep Nafain 
Singh V. The Government (3). 

It appears to me that we mut,! approach 
this document with a view to ascertaining 
what was the exact intention of the gtantor 
and one must not, I think lay too mi ch 
titress upon the use of any particular word 
Without considering the context and the 

(1) 5 C. W. N. 569; 23 A. 324; ii M. I*, J. 

28 I. A. 65; 3 Bom. h. R. 307; 8 Sar, P.’C. J. 54 
(P.C.), 

(2) 23 C. 838; 23 I.' A. 64; 7 Sar. P. C. J. I4; 

6 M, b. J. 79; 12 Ind. Btc. (N. 6 .) 5:57 C.). 

(3) 14 M. 1 . A, 247: It B. %, R. 71; « Blith. 
P. C. J. 4911 2 Sar. C. J. 734; 20 ®.R. 77®, 
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other provisions in the docnmeht. The 
first observation I have to make is that 
this is not a grant of land to a grantee. 
The so-called grantee in this case was al- 
ready the occupancy holder of the land 
ttx question and as such had a right, not 
only during his own lifetime, but a ptrma- 
ment interest in the holding descendible 
to his heirs. According to the general 
law prevailing in this part of India the 
landlord would be entitled to the whole 
of the trees standing upon the holding, 
but by the custom of the Bettiah Raj the 
landlord is only entitled to a half vshare 
in the trees standing upon the holdings 
of his tenants, the tenant being entitled 
to the other half, how this document 
to my mind clearly indicates that it was 
the intention of the landlord to give up 
his right, and indeed it is in terras a relin- 
quishment of his right to his half share 
in the trees on the holding in question 
and it is a relinquishment in favoi^r of the 
tenan'. It is addressed to his gomashtas, 
patwaHs and zilladars who would be 
the proper persons to protect the landlord's 
interests and see that they recovered any- 
thing that was due to him out of the prop- 
erty in question and it forbids them to 
interfere in any way with tin y trees standing, 
on the holding of Bhicha Rai forever. It 
seems to me, therefore, that the intention 
was that the landlord should give up his 
right to a half share in the trees and for 
that purpose he d rects those who w^’ll 
be responsible for protecting his interests 
not in future to interfere in any way with 
the trees on that holding. I ought perhaps 
to point out that there is a passage in the 
document which comes immediately after 
the words "it is ordered that whatever 
trees have been planted by his ancestors" 
which has been rendered by the learned 
Judge "and also if he plants any/* That 
may possibly be a proper translation of 
the words used but it is not necessarily 
so, and in fact the words actually used 
were somewhat obscure. The words in 
the vernacular are ''agar nasah kare'* 
which literally rendered into English mean 
“if should plant." There is no personal 
pronoun showing the person indkated 
who sniglit plant. Iti may possibly refer 
to Bhicia Rai himselt a® it h? s hmk trans- 


lated by the learned Judge. It may. 
on the other hand, have a general signi- 
ficance in which case the proper interpreta- 
tion would be " if one should plant any" 
although the word any "does iiotappeat, 
and in such a case it would make the docu- 
ment apply not only to the trees whi;ch 
had been planted by the ancestors of Bhicl a 
Rai but also to any trees whieh might 
be planted in the future. The meaning 
is not, as I have said, altogether c^ear but 
it evidently is intended to include something 
beyond the trees already p^'anted on the 
land and to include trees which may be 
planted at soi'ue future time by somebody, 
and the conclusion whxli I nave arnved 
at, giving tbe best judgment I am able 
to this somewhat obscure expression, fs 
t' at the intention was that the landlord 
should relinquish his right to the treei® 
both present and future, and this seem# 
to me to be borne oUt by the concluding 
words of the document which forbid his 
servants from interfering ia any w'ay with 
the trees on that holding for ever. This 
interpretation also appears to me to be 
in consonance with what has actually 
taken place since the year 1858. There 
is no evidence in the ca?e to slow that 
any c^aim ha d ever been made by tte land- 
1 01 d to par tic' pat e i n t he pr oduce of t ne 
trees ever since the document was executed 
witn tte one exception when by forcible 
means and i nder duress the tenant was 
obliged to disgorge a sum of something 
over Rs. 400. The conclusion I have 
arrived at is, that the learned Assietant 
Settlement Officer was right and that 
the Special Judge and the learned Judge 
of this Court on appeal wer^ wrong in their 
interpretation of this document. 1 
would allow this appeal with colts and 
dismiss the suit of the plaintiff. 

J.- I agree. 

N. H. Appeal diswiued , 
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LAHOBB HIGH COURT. 

Secon’o Civil, Appeai, 3071 of 1932. 
April 20, 1923. 

Persent Justice Campbell. 

RURH khan— Defendant— Appei^i^ant 

verms 

GHULAM MUHAMMAD— PLAINTIFF— 
respondent. 

Construction of document — Lease — Covenant 
to vacate on one week*s notice — Refusal to vacate 
on notice — Damages, measure of. 

Plaintiff granted defendant a lease of a house 
for eleven months on payment of a monthly rent, 
Tvhich provided that che defendant would vacate 
the house on one week's notice of ejectment : 

Held, that the stipulation for the monthly pay- 
ment of rent did not affect the plaintiff’s right 
to serve a week's notice of ejectment on the de- 
fendant at any time, and that it was not necessary 
that the notice should terminate on the last day 
of a month, [p. 1034, col. 2.] 

Where a tenj^nt has held over wilfully and 
contumaciously, the Courts in India would properly 
award reasonable damages to the landlord and the 
amount of double the rent may be taken as a fitting 
standard of damages, [p. 1035, col. i.] 

Pirhhu Dial V. Ram Chand, 5 P. R. 1904; 42 
P. I#. R« 1904, followed. 

Second appeal from the decree of the 
District Juage, Amritsar, dated the 2na 
October 1922, mortifying that of the 
Munstf, Pirst Class, Amritsar, dated the 
2ist January 1932. 

Mr. R T). for the Appellant. 

SfSayacl Mohstn Shah, for tl e Respondent. 

’ A:JUDGrMENT.“ -This second appeal is the 
result of a suit by the landlord of a house 
against a tenant for damages in the shape 
of enhanced rent on account of the 
tenant holding over. 

The- Trial Court decreed the claim in 
pari, but on appeal by the plaintiff the 
learned District Judge decreel his whole 
claim of Rs. 55-6-0. 

The question in second appeal turns 
upon the interpretation of the terms of 
the lease. Admittedly,-^ a written lease 
was drawn up, but it is not forthcoming. 
The plaintiff stated that he had lost it. 
This explanation was accepted by both 
the Courts below and they admitted 
secondary evidence in the shape of an 
abstract given of the document in the 
register of the petition- writer who wrote 
it. In both Courts the defendant con- 
tested the admissibility of secondary 
evidence and asserted that the original 
deed had been withheld by the plaintiff 
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purposely, but in second appeal this 
objection is not repeated, and the de- 
fendant's learned Counsel has argued 
from the copy of the petition- writer's 
entry. 

According to that copy, the defendant 
was to be tenant for eleven months 
paying a monthly rent of Rs. 7-8-0, and 
if he failed to pay the rent month 
by month, he was liable to ejectment. 
The plaintiff was empowered at any time 
to give the defendant a week’s notice 
to vacate the house anl the defendant 
was to comply. 

The tenancy commenced on the 8th 
August 1920 and on the 3rd June 1921 
the plaintiff sen*" a notice I o the defend- 
ant telling him to leave the house 
within a week or to pay double rent 
from the expiry of that week. The 
notice further stated that it the defend- 
ant did not vacate the house it would 
be assumed that he was prepared to 
pay double lent. 

The defendant remained in possession 
up to the loth or 12th of Dec-mber 
1921, but the piesent suit was brought 
on the 2nu of Odober 1921 for eject- 
ment and double rent at Rs. 15 per 
memeni for the period of t- e defendant's 
occupation after the expiry of the week 
specified in the notice. 

The first point in second appeal is that, 
because the rent was payable monthly, 
it was a monthly tenancy and the 
plaintiff could orly give such notice of 
one week as w'ould terminate on the last 
day of a month, that is to say, on the 
7th of any Calendar month since the 
first mon^h commenced on the 8th of 
A u list I92p. Tiiis is not w? at the 
abstract of the lease says. The tenancy 
was for II nionths and one week’s notice 
could be given at any time. The stipula- 
tion for the monthly payment of rent 
has no effect upon the condition byi 
which the plaintiff could serve the 
dofeuaant with a week's notice ct anv 
time. 

The second contention is, that there 
was no contract between the parties for 
the payment of double rent by the 
defendant in the event of his holding 
over after the receipt of notice, ana 
that the finding of the lower Appellate 
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Court that double rent was a redsonable 
compensation was not based upon any 
eviaence. It was ruled, however, in 
Pivbhu Diul V. Rant Chuftd (3) that, when 
a tenant has held over wilfully a no con- 
tumaciously, the Courts in India wotild 
properly award reasonable damages and 
the penally laid down in England by 
Statute double the rent, may sometimes 
be taken as a fitting slandard. The 
lower Appellate Court has found dis- 
tinctly that tiie defen lant held over 
wilfully and with uit good reason, and, in 
view ot the above authority, it cannot be 
Slid to have t cted contrary to law in 
adopting the double rent standard as the 
measure of compensation. 

Tire appeal fails ani is dismissed with 
costs. 

z. K. Appeal dismissed. 


(I) 5 P* Ri 42 R- h. R. 1904. 


SIND JUDICIAL OMMISSICRER'S 
COURT. 

JaDlClAI,MlSCEUt,ANI10US No. 551 
OF 1922. 

October 19, 1923. 

Present: — Mr. Rupchand Bilaram 
A J C * 

Mbssrs. FIvEMI^iG SHAW and Co.— 
RB..P.<NDENTS No. I. 
versus 

Messrs. MANGALCHaND DWARKaDAS 
— Rgspondbvts No. 2. 

Limitation Act {IX of 1908 ), Sch. I, Art. 164 — 
Cttil Procedure Code (Act 70/1908), s. 141,0. 
IX, r. I ^’-^Proceedings other than suits-’ 
Limitation, 

Article 164 of the Limitation Act is not 
restricted to applications to set aside ex parte 
decrees passed in suits. It also applies to similar 
applications made in proceedings other than 
suits, $,g., a petition to file an award under the 
Aibitratton Act. 

Application to set asiae ex parte 
order directing an award to stand filed 
under the Indian Arbitration Act, IX ol 


Mr. Choithram Devanpial, for the Respond- 
ents No. I . 

Mr. P, S. Shahafii, for the Respondents 
No. 2. 

ORDER. — On the 15th of January 1923 
respondent No. 2 Bwarkadas Mangal- 
chand was served personally with a notice 
issued by this Court to appear on the i8th 
January 1^23, and to show cause why 
the award parsed against the firm of 
Mangalchand-Dwarkrdas, of which he is 
the managing proprietor, shoulci not stand 
filed and be enforced as a decree unaer 
the provisions of the Indian Arbitration 
Act, IX oi 1899* failed to appear 
on that dale and on the subsequent dates 
to which the case was adjourned. On the 
6th of Match 1923 the award was ordered 
to be filed in the absence of the respond- 
ent Dwjrkadas. On the 21st of August 
1923 Dwarkadas presented an application 
which purports to be aated the 20th July 
1923, in which he applies lo this Court 
under O. IX, r. 13, Civil procedure Code, for 
setting aside the ex parte order passed 
against him and for permitting him to file 
objections to the award. 

Tins application is out of time. As 
the respondent was personally serveo, it 
was hts duty to apply to the Court for 
setting aside the ex parte order within 
thirty days of the 7th March 1923 when 
this Court passed an order tlat the 
award should stand filed- Article 164 of 
the Limitation Act is not necessarily 
restricted to applications lo set aside a 
decree passed in a suit. It applies to 
applications made under O. IX, r. 13, 
Civil Procedure Code, read with sec- 
tion 141, Civil Procedure Code, in proceed- 
ings other than suits. The contention 
that as the third column of the Schedule 
of the Act provides for limitation to 
run from the date the summons is 
served, and that, therefore, Article 164 
should be confined to decrees, did not find 
favour with Madras High Court in 
Nakker V. Ramanaihan Cheitiar {i). In a 
later ruling Periakaruppan Chetty v. Chidam- 
bara Tambiran (2) the same Court pro- 
ceeded on the assumption that Article 164 
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applied to orders passed in execution pro- 
ceedings. 

Apart from the question of limitation, 
this application must fail on tl;e merits. 
The applicant has not disclosed sufficient 
cause for his non-appearance on the date 
fixed for hearing of the objections. 
The ground for his non-appearance as 
disclosed in hi$ application and the 
affidavit in support of it, is that he could 
not attend the Court on the 6th March 
1923 owing to a fit of epilepsy. He was, 
liowever, required to attend not on the 
6th of March 1923 but ontlieiSth Jrn- 
uary 1923. He failed to attend on that 
day, and there is no explanation why he 
was absent. There is nothing even to 
show that the respondent knew that 
the case had been adjourned to the 6th 
March 1923 or that he did attend on that 
day but was prevented on account of a 
fit of epilep^ from appearii^ in Court. 
This application has bee* made seven 
months after the date on which the 
applicant should have appeared in Court 
if he did at all intend to appear. During 
all the seven months he was not unable 
to find out what orders had been passed . 
This application has been made after the 
award has been transferred for execu- 
tion to the Amritsar Court and the respon- 
dent's property attached, and probably 
with the object of delaying the sale of ihe 
atta ch ed pr operty . 

I dismiss the application with costs. 

p.B. A. Application disthLsed, 


PATNA mOfi COURT. 

Patent Appeae No. 91 op 1920. 
August 3, 1923. 

Dawson Miller, Kx., Chief 
Justice, and Justice Sir B. JST. MuHick, Kt. 
NARSHINC THAKHR Aim others— 
DEPENDANTS— APPEEEANTS 
Versus 

BTSHUNPBRGASH SINGH and others 
— Peaintipps, and KAMAD SINGH 
and othew— Dependants 

'-^RESPOimBlfTS. 


appHcaiion of — FardHon proceedi^s — Suit objecting 
to paHiUmt whether mairdmnMe — Partition-^ 
Presumption. 

(Section 2 5 of the Estates Partition Act applies to 
suits by the class of persons referred to in section 
23 of the Act, that is to say, persons daixninff 
a right or title in or to a parent estate and not 
to suits by persons objecting to any partition at 
all. [p. 1038,001, I.] 

Previous partition may be presumed without the 
production of a formal partition-deed from the 
facts that the proprietors of the estate have been 
in separate possession of their paitis and have been 
separately collecting the rents throughout the areas 
allotted to them from different tenants for a very 
long time and there are a number of documents 
which apparently take it for granted that the differ- 
ent proprietors were in separate possession and 
held the different paUis in severalty as re- 
presenting their respective interests in the estate, 
[p. 1039, col. 1.3 

betters Patent Appeal against tfie 
decision of Mr. Justice Jwala Prasad, in 
S. A. No. 338 of 1919, dated the 16th June 
1922, reported as 74 Ind. Cas. 642, 
affirming a decision of the District Judge, 
Muzaffarpur, affirmiug that of the Muusif 
of that place, dated the 5th September 
1917. 

Messrs. N. C. Sinha and S. N. Roy, for 
the Appellants. 

Mr. A. B. M ukJicrj, for Messrs. Jab 
gobind Prasad iMid R. N. Prasad, foi tie 
Respondent. 

JUDGMENT. 

Miller, C. J. — Tliis is an appeal 
on behalf of the defendants under 11 le 
Letters Patent from a decision of Mr. Justice 
Jawala Prase,d, affirming a decision of the 
District Judge of Muzaffarpur, which in 
turn affirmed a decision of tne Munsif. 

The appellants, who are the defendants 
in the suit, and the respondents, who are 
the plaintiffs, were together the proprie- 
tors oi MauzaBhadai. In the year 1913 
the defendants’ applied to the Collector 
for partition of the mauza. The plaintiffs 
raised objections under section 7 of the 
Estates Partition Act contending that the 
estate had already been partitioned by pri- 
vate arrangement formally made be- 
tween the proprietors many years ago and 
that, consequently, the Collector was not 
competent to effect a partition agaitu 
This objection appears to have been heard 
by the Collector and dismissed on tl^e 3rd 
Bebruaiy 1913. On the 5th September 
1913 the plaintiffs instituted the present suit 
(Maiming a dedkration that Mmza BbaAai 
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had already been formally partitioned 
among txie proprietors with their consent; 
that they had been in separate possession 
thereof accordingly, and that the mauza 
Could not in law be partitioned under Act 
V of 1897, They further asked for an in- 
junction restraining the defendants from 
proceeding with the batwara before the 
Collector. Tne hearing has been delayed 
by the fact that the plaint was filed in tiie 
wrong Court originally and was not present- 
ed in the pro^^er Court until 1916. No- 
thing, however, turns upon that in .this 
appeal. 

Tne main defence in the suit was that 
there had been no previous partition. 
It appears that a considerable volume 
of evidence was called on this subject 
and the Munsif came to a decision of tact 
that, in or about the year 1870, tnere had 
been a private partition and that since 
that date eaca cf the proprietors had been 
in separate possession of tne patti allotted 
to him on taat occasion and collecting se- 
parately tne rents from the different ten- 
ants throughout the area of widen he was 
in possession. Tnere was apparently no 
actual document showing tiie terms of 
the partition but upon the evidence pro- 
duced, much of which was documentary, 
including the Record ot Rights published 
20 years ago, it appeared to the Munsif 
that the case was amply proved that there 
had been a partition m or before the year 
1870 and that ever since then the parties 
had acted thereunder. 

On appeal the learned District Judgetook 
the same view and dismissed the appeal. 

On second appeal to this Court Mr, Jus- 
tice Jwala Prasad came to the conclusion 
that the question was one ©f fact and that 
the facts had been found by both the lower 
Courts and he saw no reason in law for 
disturbing those findings. He adds 
at the end of his judgment that it was 
faintly suggested that the suit, having been 
brought more than 4 months after the 
order of the Collector, made under 
section 29, declaring the estate to 
be under partition, was barred by 
limitation under section 25 of the Instates 
Partition Act. That section, in the opinion 
of the learned Judge, had no application 
to a suit of this nature^ and having found 
that the ptooeedings adopted by the Col- 


lector under the Estates Partition Act 
were ultra Vires he held that there was 
no bar to the present suit for a declaration 
and injunction. He ^ccordingly dismissed 
the appeal with costs. 

Prom that decision the present appeal 
has been brought before this Bench un- 
der the betters Patent. The point which 
has been argued before us is a point which 
Was not taken either in the Trial Court or 
before the learned District Judge on appeal, 
and it was only faintly argued before the 
learned Judge of tnis Court on second 
Appeal. It has, however, been most strenu^ 
ously argued before us to-day. The ques- 
tion arises in this wa>. Section 7, part 
of Chapter H of tne Estates Partition 
Act, provides that where the lands of an 
estate nave been divided by private arrange- 
ment formally made and agreed to by all 
tne proprietors, and eacn proprietor has, 
in pursuance of such arrangement, taken 
possession of separate lands to be 1 eld 
in severalty as representing his interest 
in the estate, no partition of the estate 
shall be made under the Act except in cer- 
tain cases which are not applicable here. 
Section 25 which is relied upon by the ap- 
pellants forms part of Chapter IV. It 
provides that no suit instituted in a Civil 
Court, rfter the lapse of four montj s 
after the Collector has recorded a proceed- 
ing under section 29, by any person cl lim- 
ing any right or title in or to a parent es- 
tate, shall avail to affect or stay the pro- 
gress of any proceedings which may have 
been taken under the Act for the parti- 
tion of the estate. It was contended, in 
the first place, that section 25 was an ab- 
solute bat to the present si it. That con- 
tention, however, cannot possibly prevail. 
Assuming that section 25 has any applica- 
tion at all, the only affect of it would be 
a suit instituted in the Civil Court would 
have the effect of staying the progress 
of the proceedings before the Collector. 
There is nothing in the section which is a 
bar to a suit proceeding in the Civil Court. 
The main question, however, which 
argued before us was whether Section 
had any application at all to a suit such 
as the present where the plaiiitifife 
daim that under the provisions of section f 
of the Act the ColkdiorbsHl ik) 
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ever to partition the lands in question. 
Having regard to toe wording of section 
25 wixica, I tnink, must be interpreted in 
the light of the preceding sections of Chap- 
ter IV, there is, I tnink, a great deal to be 
said for the view that section 23 has no 
application to a suit suci. as the present, 
but only applies to suits by the class of 
persons referred to in section 23, that is 
tj say, persons clainiitg a right or title 
in or to a parent estate and not to suits 
by persons objecting to any partition at 
all. Cnapter IV begins by st .ting how 
applications for partition shall be made and 
wnat the> siall contain. Provision is 
then nnde for publisnir.g Nolificitions 
inviting i)ersons interested and cbnining 
any proprietary rignt in tne estate and ob- 
jecting to tne partition to come in and as- 
sert tneir cl'^ims and objections. Section 22 
gives the Collector power to reject the 
applicition for partition, if he thinks fit, 
on considering pny objection tl ereto. Brt 
by section 23, if the objection raises eny 
question of right or title or of extent of 
interest as between any applicant and any 
other person claiming to be a proprie- 
tor of tiie parent estate, then the Co lector 
may hold an enquiry and, if satisfied that 
the applicant is in possession of tne interest 
claimed, he may either direct a partition 
of his interest or postpone proceedings 
for four months. Tne object of the post- 
ponement appears from section 24 which 
provides that at the expiration of four 
months the Collector shall resume the pro- 
ceedings unless the objector or some ( ther 
person has obtained an order from a Civil 
Court directing that such proceedings 
be stayed or shows that a suit has been 
instituted before a Civil Court to try some 
question of such a nature as to lead die 
Collector to think that proceedings should 
be stayed pending the trial of the suit. 
Then follows section 25 already referred to. 
It would appear, therefore, having regard 
to the sections which I have referred to, 
that there are strong grounds for holding 
that the words in section 25 which relate 
to suits by persons claiming any right 
or title in or to a parent estate refer back to 
the persons and the relief claimed mention- 
ed in section 23 and that section 25 re- 
lates only to claims by such persons. In 
the present case the daim is not one of 


that iiature. It is a claim by one of th® 
proprietors claiming not a right cr title 
in tne parent estate but that tnere is in 
fact no parent estate because the estate 
had already been partitioned and, there- 
fore, that tiie jurisdiction of the Collector 
to effect a partition no longer exists. This 
appears to be in accord.tnce with the view 
of the Calcutta Hign Court which had to 
consider the question as it arose under the 
previous Partition Act, wnich for this pur- 
pose is practically similar, in the case of 
Atianda Ktshorc Chowdhnry v. Datji Tha- 
kurani (i). Tnere is, however, a decision 
of tnis Court in Badri Naratn Singh 
v. Subhkaran Misscr (2) wiiicu, so far as 
one can gatner from tne somewhat meagre 
report of tJie case, appears to take the 
view that section 25 of the Act would be 
siifiicient in a case like tJie present to pre- 
vent an injunction being granted stjiying 
tne parties from proceeding witi* the parti- 
tion. It is, however not necessary, in 
my opinion to decide tnis point because the 
f *cts necessary to establisn tie appellants 
case have not been proved. Belore they 
can establish tneir contetion that section 
25 applies they must shew that the suit 
was not instituted witnin four months after 
the order was made by the Collector 
under section 29. In the present case, 
as the point was not taken in the Trial 
Court and as there was no issue framed 
about it, it is hardly surprising, that the 
evidence upon this question is somewhat 
meagre. Tne only evidence we have is 
that on the 3Td Februnry 1913 the plaintiff’s 
objection under section 7 was dismissed 
by the Collector. Tnen we know tnat on 
the 5th June in the same year the present 
suit was instituted. There is, nowever, 
nothing on the record to sliow at what 
date, if at all, an order was passed by the 
Collector under section 29. We have been 
asked to assume that sucJi an order would 
be passed immediately the plaintiff’s ob- 
jection under section 7 was rejected but that 
by no means follows. There may, for 
aught we know, in the partition proceedings 
have been objections by other persons 
and these clearly would have to be dispos- 
ed of before any order could be passed 

(i) I lad. Cas. 549^36.0. 726^ 10 C. h. J. 189. 

{ z ) 61 lad. Cat, 901 6 F, X<. J. 41; 2 F. I#, T* 130, 
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FiRMMtJIy CHAND-HUT GRAND V, 

under section 29. In fact, there is no evi- 
dence at all as to when the order under 
section 29 was passed. It seems to me, there- 
fore, that the defendants’ objection fails 
in hmine because they 1 ave not proved 
the facts upon which such objection could 
be establisi ed. 

The only other point which was argued 
before us was that the findings of fact 
of the lower Appellate Court wtre not suffi- 
cient to justify the Court in arriving at 
the conclusion that tliere had been a x>re- 
vious partition. It is quite true that no 
formal document showing partition had 
been proved in the case, but I entirely 
agree with tJie learned District Judge in 
the view he took that ti;e production cf 
such a document is not necessary in order 
to establish a previous prrlition. Such 
a partition may well be x-resumed from the 
facts Wiiic.i are proved in the case and which 
Saow tiiat from tne year 1870 the proprie- 
tors of tuis estate have been in se^ arate 
possession of ti.eir pattis and have been 
separately collecting the rents througl'out 
the are?s allotted to them from the difter- 
ent tenants, and there are a number of 
documents which apparently take it 
for granted that the different pro- 
prietors were in separate possession 
and holding different pattis in seve- 
ralty as representing their respective 
interests in the estate. As stated by the 
learned District Judge, the separate paUts 
have been recognised for so long both by 
the maliks themselves and by the tenants 
that it seems almost certain that there was 
a partition and not merely a mutual arrange- 
ment to i njoy ijmah property in the most 
convenient way. The question was whether 
upon these findings the leacned District 
Judge was entitled to presume a partition. 
In my opinion he was so entitled and the 
appellant’s contention to the contrary 
fails.^ Tiie result is that the apx)eal must 
be dismissed with costs. 

MuUiok, J. — agree. 

P. D. &M. D. J. 

Appeal dismissed. 


LAHORE HIGH COURT. 

Civil Revision Petition ]No. 21 of 1922. 
February 2, 1923. 

Present: Justice Campbell. 

The Firm MUL CHAND-HUT CH.^nD, 
through RELU MAT— DeckeE'Holder 

-- I ETlTiONER 
versus 

The Firm GAKDA MAL-Rz\DLI^ RAM, 
THliOUGH SAlSiT RAM, and another — 

J V dgment- Debtor — Respondent, 

Civil Procedure Code {Act V of 1908), s. 47—r 
Order holding decree executable against person 
or property of judgment-debtor — Appeal, second, 
whether lies. 

The order of an Appellate Court holding that a 
decree-holder can proceed against the property but 
not against the person of the judgment-debtor, con- 
clusively determines the rights of the parties with 
regard to the personal liability of the judgment- 
debtor to satisfy the decree and falls under section 
47 of the Civil Procedure Code, A second appeal 
is, therefore, comxretent against such an order, 
jp , Petition, under section d4 Act iX qf 
^919, for revibion ot an order of the Dis- 
trict Judge, Amritsar, dated the ist Augu&t 
1921, affirmieg that of tne Sutoroinate 
Judge, Second Class, Amnuar, da tea the 
17th March 1^21. 

Mr. Jai Gopal tethi, for the .Petitioner. 
Lala Badri Das, R. B., and Mr. Nanak 
Chand, for Mr. Sundar Dus, for the Re- 
spond ent. 

JUDGMEI^T. — The preliminaiy objection 
is laken that no it vision lies in this case 
since a second appeal would he. Tfie 
objection mu at be sustained. 

^The facts ara tneic. In execution of a 
decree a wan ant of arrest was issued 
against Sant Ram, one of the judgment- 
debtors. This warrant was not executed 
and was re-called. The judgment-debtor 
presented an application unoer section 47, 
Civil procedure Code, that his peison was 
not liable for the decree. The First Court 
held that the decree could not be executed 
at all against the judgment-debtors who 
arc the firm Ga nda Mal-Rallia Ra m of which 
Sant Ram is one of the proprietors. The 
decree-hoiders appealed, stating their 
appeal to be undei section 47. The lower 
Appellate Coiict held that the decree- 
holaers could proceed against the pro- 
perty but not against the persons of the 
J udg ment-deb tor s. 

t There is no doubt that this order of tJio 
lower Appdlate Court falls within 

A a dmm iiv«» iw oed^ Jt 
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( 2 ) of the Code of Civil Procedure. It 
conclusively aetcrmines the riglit of the 
parties with regard to one of the matters 
for determination und-X section 47, Hat 
is to say, the personal li'^bility of the 
jttdgment-debtjors to satisfy that cecree 

The learned Counsel fv.r the pe itioners 
has asked me to convert the revision into 
an appeal. One very strong reasrn stands 
in the way of my doing so, namely, that as 
an appeal the petiti n wuulo be hopelebsly 
out of time and, >f it h .d been filed as a 
secoud appeal, there are no possible 
grounds on which time could hove been 
extended. The lower Appellate Court sits 
at Amritsar. Hs judvmei t was delivered 
on the ist of Aug St 19- 1 - Tliee days 
only Were spent in o taining copie-. ^the 
ist to 3 ra October — and H e pet t^on for 
revision ''as nd presented to this Cjurt 
until the 3otb of November 1921. The 
only explanatioa fortoc oming fv^r the delay 
is that the petitioners were auvise.1 that 
a reviiion application was competent; but 
there was no reason why the revision applica* 
tio n St ould no t lia ve 1 een p ut i n i n October 
ani they have shown nosuch ciligenceas to 
entitle them to what would be a very sub- 
stantial concession at the expense of the 
other side. 

The petition fails and is dismissed with 
costs. 

2. K. Petition dismissed. 


X4AHORE mm COURT. 

SncOND^Civih Appkai, No. 1673 of 1919. 
November 8, 1922. 

Present,* Justice Martinean and 
Mr. Justice Moti Sagax. 
MUHAMMAD KHAN and others— 
PhAlNTtFES— ApPEUANTS^.. 
versus 

SUDTAN A2AM and others— 
Defenda NTS— Respondents. 

Punjab Land Revenue Act {XVII of 18S7), 
ff. 31 (2) — Evidence Act ( I of 'iBf2), s, 
vf Dmriei ottaekeA 49 Sememnt Remd^ whether 


The history of a District attached to a Settle* 
ment Record does not form part of the Record 
of Rights as it is not one of the documents specified 
in section 31 (2) of the Punjab hand Revenue Act. 
But it may be presumed that it was compiiled 
by or by the direction of the Settlement Omoer, 
and is, therefore, a public document within the 
meaninq^ of section 74 of the Evidence Act, provable 
by the production of a certified copy. 

Second appeal fiom the decree of the 
District Judge, Jhar.g* at Sargodl<a, dated 
the 22nd May 1919, reversing that of the 
Junior Subordinate Judge i'irst Class, 
Jhang, dated the loth Janiiary 1910. 

Mr. Mukand Lai Pun, for the Appel- 
lants- 

Dr. Nand Lai, for the Respondents. 

JUDGMENT. — The plaintiffs in this case 
sue for pre-emption in ies|)ect of a 
sale of land on the ground that they 
ate owners in the village in which the 
land is situate. The question in dispute 
is whether the vendee is, as he alleges, 
a collateral of the vend 01 s and has, 
therefore, a superior right ci pre-empt' on. 
The Subordinate Judge gave judgment 
for the plaint’ ffs, but the District 
Judge on appeal has held that tfie 
vendee's relationship to the vendors 
has been proved and he has dismissed 
the suit. 

His finding is based mainly on certi- 
fied copies (Hxhibit D-A. and D-B) of 
entries in a history of the Multau 
District which is attached to the Settle- 
ment Record and in Second appeal it is 
contended that the copies are inadmis- 
sible in evidence, the history in question 
being neither a part of the Record of 
Rights nor a public document. We agree 
in thinking that the history does not 
form part of the Record of Rights, not 
being one of the documents specified in 
section 3^ {^) of the Rand Revenue 
Act. But we see no reason to doubt 
that the history, laving been placed 
with the Settlement Record, must have 
been compiled by, or by the direction 
of the Settiement Officer, and that it is, 
therefore, a public document within 
the meaning of section 74 of the Evidence 
Act, and is provable by the production 
of a certified copy. There appears to be 
no force in the contention that Exhibits 
D-A and D-B are copies of a copy. We 
hold that they are relevant and that 
the decision of the lower Appellate 
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CoFrt, , being a finding of fact and based 
on legal evidence, cannot be contested in 
second appeal. 

Tiie appeal consequently fails and we 
dismiss it with costs. 
z, K. 

Appeal dismissed. 
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SIND JUDICIAL COMMISSIOKEE'S 
COURT. 

Misce .EAxEous C-viE Afpeae Ko. 8 
OF 2922. 

October 2, 1923. 

Present llaynioiia, A. J. C., and 
Mr. RupCaui-u Diiaram, A. J. C. 
Messrs. p'ORBRS, BORBRS CAMPBELL 
ik Co. Ltd. — A prK*,EANTs 
vers us 

VERSIMAL DEWAMMAL— 

RESPO.sDKnTS. 

Arbitration Act {I^XoJ 1899),*. 19 — Stay of 
suit — Duty of Court — Discretion how to be exercised 
—Onus — Rejusat to stay suit — Civil Procedure 
Code (Act P" 0/1908), 6 . 115 — Illegal assumption 
Qj revision — J urisdiution — No other remedy open-' 
Interpretation of s. X15. 

in an application for the stay of a su.t under 
section 19 of the Arbitration A^t it is the 
Pri nafa,K 10 duty ot the Court to stay the suit 
and the onus is on the plaintiff to show why he 
should not be bound by his agreement to refer 
and that sufficient reason exists why the matter 
should not be so referred. The Court is vested 
with a discretion to stay or not to stay a smt 
but the discretion must be guided by judiaal 
principles, [p. 1042, col. 2.] 

Goverdhandas Vishindas v. Ramchand Manjimal, 
47 Ind. Cas. 78^; 12 S. E. R. 41, Abduilah 
Haroon v. Messrs. B. D. Sassoon*8c Co.. 56 Ind. 
Cas. 76; 13 S. E. R. 201, followed. 

Section 115, Civil Procedure Code, applies to 
jurisdiction alone, the irregular or non-exercise 
of it, or the illegal assumption of it, the section 
is not directed against conclusions of law or 
fact in wiiich the question of jurisdiction is not 
involved, (p. 1043, col. i.J 

Balakrishna Uuayar v. Vasudeva Aiyar, 40 
Ind. Cas. 650; 19 bom. E. R. 7151 15 A, E. J, 
645; a P. E. W. loi; 33 M. E. J. 69; ab C. E. J. 143; 

W. N. 628; 40 M, 793; 6 E. W. 501; 22 
C. W.N.50; II Bur. E. T. 48; 44I. A. 261 (P.C.), 
ioUowbd. ' 

Section 113, Civil Procedure Code, should 
receive a literal rather than a narrow interpretation 
especially when the applicant has no other 
uwnedy. [p, 1043^ *3 , 


Bai Atranr v. 2'Hakur Kuri war, 33 Ind. C 
838; 40 B. 86; 17 Bom, E.- R. 1097 and NaraNi ^ 
das V. Jassom d, 65 Ind. Cas. 37; 15 S. E. R. 135, 
followed. 

The lower Court refused to stay the suit under 
section 19 of the Arbitration Act on the sole 
ground that there was a breach of warranty on 
the part of one of the con tra( ting parties and 
did not apply its mind to the question whether 
there was sufiicient reason why it should not 
be referred in nccoidancc with the submission ; 

Held, that' the lower Court had illegally 
assumed jurisdiction, that there was an irregular 
exercise of it and that there was an erroneous 
conclusion of law, [p. 1043, col. i.] • ' 

Appeal ugaijist tEc orucr ol J\Ir. Aston, 
Adoitional Judicial Commissiouer, Sii.ti, 
in J. Mibc. Ko. 507 ri 1921, rcfusiiig to 
stay Suit Ko. 1215 of 1921 unocr sectiuii 
19 of tEc AibAiatioii Act. , 

Mr. Dipchand Chaudumul^ for tjie Appel- 
1 nts. ; 

Mr. Naruindus Vishindas, for the Re- 
spond eats. 

JLDGMERT. 

LupchaAd Eilaram, A. J. C.— Though nr, 
appeal he^ lu tiiia ease, as hCid by tuq 
recent Pull Bench Judgme t of this Court, 
it is argued tnat, in tie efreu Distant es ol 
this cast, we should exercise our revi- 
sio..ai juri. diction and set aside the order 
of the lower Court. Versimal Dewanrual 
had contracted to purchase frem Forbe^, 
Foxbes and Co. 6 cases , of cotton em- 
broidery accoraing to samjile, under an 
indent which contained the usual aibitra- 
tion clause. On the arrival of the goods 
the purchaser cancelled the contract, as 
the goods did not conform to the sample. 
Correspondence ensued between the parties 
and tne sellers called ux>an the buyers to 
refer the dispute to arbitration in terms 
of the submission clause in the iadeni. 
The buyers suggested a survey, though 
by tle^r letter of the 29th July 1921, they 
declined to be bound by tne regqrt of 
the surveyors. Two surveyors were ac- 
cordingly axipoinled, one by either parly. 
The report of the surveyors was that the 
goods were geneially inferior in quality 
but that the buyer should pay for a;nd 
take deliveiy of them in terms of the 
contract less an allowance of 20 per 
cent, on the invoice value. The sdlers- 
next called upon the bnyers. to take 
delivery, of the goods tn leniis( of the\ 
surveyors* report and th;reatened jto s^lc 
them 'at his li^k if. delivery:: wag not’ 
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taken within a specified time. The buyers the learned Judge does not seem to have 
thereupon filed a suit against the sellers applied his mind. Whether the order cf 
for a declaration that the contract had the surveyors was legal or illegal, the right 
been rightly cancelled end for an iujunc- to refer the disputes to arbitration stil 
tion restraining them fiom e forcing it. existed and the arbitrators were the proper 
The sellers applied under section 19 of, tribunal to sit in adjudication upon them, 
the Indian Arbitration Act fox a stay of. The parties having agreed that any dispute, 
the suit. The learned Judge of the Court whatever be its nature, shall be referred 
below rejectel the application and the to a domestic forum of their choice, then 
sellers, Forbes, Forbes and Co., apply tons a prima facie duty is cast upon the Couit 
in revision. to act u^jon such an agreement and the 

Clause 13. of the indent between the onus is on the plaintiff to show A^hy he 
parties is as follows: *Anv dispute arising should not be bound by the agreei ent to 
out of this agreement whatever he its refer to arbitration, and that sufficient 
nature shall unless amicably settled be reason exists why the matter should not 
referred to arbitratijn of two European be so referred. No doubt, the Court is 
merchants of Ka a:hi, etc.’ It is not vested with a discretion either to stay or 
disputed as it could not well be that the not to stay a suit but the discretion must 
differences between the parties as regards be guided by judicial principles. As said 
the inferiority of the goods tendered is in the case of Goverdhandas V ishindas v. 
one that has arisen out of the c'greem^nt Ramchand Manjimal (1): '‘The Court 
between ths parties. The learned should exercise its disci etion in reluslng 
Additional Juaicial Commissioner appears to stay a suit in a sparing and cautious 
to have proceeded on the basis of manner and should not do so unless it can 
th? ibegatity of the oruer passed by be established tiiat the e is good ground 
the surveyors that the buyer was bound for apprehending that there will be a 
to ta'ie delivery of the goods with an failure of justice if the refe-^ence to 
allowance ot 20 per cent, whereas in his arbitration is allowed to proceed."' 
view as the goods were not according to In. Abdullah Haroon v. Messrs, E. D, 
sample the b-tyer had the option of Sassoon^ Co. (2) it was held that in an 
either'' accepting or refusing them. And application for stay it is the prima facie 
the dismissal of the np lication und^r duty of the Court to stay the suit and 
section Id e' the Indian Arbitrat on Act the onus is on the plaintiff to show wiiy 
se'ims to be based 01 the ground that, as he should not be bo-und by his agre-r 
there was a breac i of warranty on the ment I0 refer. 

part O' the sJtir,thj buyers were justi- Now', considering the la i^uage of section,, 
fi^d ii refudng to a:cept drli\er\. In iq of the Inaiap Arbitration Act, has it 
the firs'" place, this leasoni gis open to been established that there was sufficient 
th? obvious objection that the report of reason why the matter should not be 
the sufve ors was not bi-ding on the referjed to arbitration in accordance with 
parties and the buyer had mide a clear the agreement between the parties? The 
stipi^ilation that it wo dd not be binding only reason advanced by the learned Judge 
upon him, as a matter o' fact the report is that as the surveyors found that the 
of the survey >rs would be merely e vidence goods were inferior i,> qnalitj', there wa» 
in ths ease as to the condition of the goods, a breach of warranty, consequenlly the , 
Secondly, the report of the surveyors or buyers were not bound by the arbitration 
the iaet of the survey did not imply that clause. But the sellers do not admit thad 
the right to refer the disputes between the goods are i iff erior jn quality ; they 
the partsfes to arbitration had been relin- say that the 20 per cent, aliowajoge was* . 
qui^ad, and the point for decision before offered to the buyer in order to help the^ 
the learned Jud^^e was wheth?r in terms clearance and not m account of any in- 
of se-:^a 19 India 1 Arbitration Act '*tiiere fetiority. The dispute, therefore, as to the; 
was no sufllilent reason why the matter 

shon^ld not * be referred in accordance (j), 47 ind. Cm 7l3r 12 S* I,. R. 41 

with the aubmihsfon*" and to this; point (2) 56 Ind. Cas. 761 13 S, Jer, 
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quality of the goods between the seller 
and buyer strictly fell within the purview 
of the arbitration clause and it was for 
the atbitratofs to determine whether the 
goods tendered were in accordance with the 
basis sample. 

The question, however, remains whether 
we should interfere in our revisional juris- 
diction with the order complained of. Sec- 
tion 1 15, Civil Procedure Code, is 
certainly not directed a,;ainst errone- 
ous conclusions of law or fa<^t in which 
the question of jurisdiction is not involv- 
ed. As observed hy the Privy Council 
in Balakrishna Udayar v. Vasudeva Aiyar 

(3) ,: ‘The section applies to jurisdiction 
alone, the irregular pr non -exercise of it, 
or the illegal assumption of it, the section 
is not directed against conclusions of law 
or fact in which the question of jurisdic- 
tion is not^Jinvolved.’ Taking this as the 
standard for our interference in revi- 
sion, I am of opinion that the learned 
Judge has illegally assumed jurisdiction 
by refusing to stay a suit on the 
sole ground that the surveyor's report 
reveals a breach of warranty on the part 
of one of the contracting pai ties. It is 
not merely an erroneous conclusion of law 
but it is an irregular exercise of jurisdic- 
tion to refuse to stay a suit on the ground 
mentioned. There is nothing in the order 
of the learned Juuge which would point 
to sufficient reason having been shown why 
the matter should not be referred to arbi- 
tration unless it is imphe^ in the cuncludiig 
part of lus order "tbaftiie allowance was 
oifer ed as compensation for a breach 
which entitled the buyer to decdue to 
accept aelivery." 

By the refusal to stay . the suit the 
vendors are practically left without any 
remedy. In Bu% Atfa i v. Thakur Kunwar 

(4) , it was observed by Batciidof, J..tnat 

Inasmuch as section 1 15, Civil Pioccuure 

ddde, is merely ah empowering section 
gl'dnting certain jurisdiction to the High 


{|) Iad.J 2 as. j650^ 19 R. 715- 15 A 


trf. 6455 2 P. h. W. ' roi: 33 iy.7. ' 69 

B. J. 143; 1917) W. N, 028; 40 M. 79 

(4) 33 Ind. Cafj 3^^, 40 B. 86,^ if Mtm, R 


26 C. 
T. 4^ 44 I. 


Court and as the use or ex robe of that 
jurisdiction wi’l, within the prescribed 
limits, be regulated by the discretion of, 
the High Court, the section ought to 
receive rathei a liberal than a narrow 
interpretation." In Naraindas v. 
somal {'')) it was held that the powers of 
the High Court under section 115, Civil 
Procedure Cbie, should receive a liberah 
rather than a narrow interpretation when 
the applicant has no other remedy- 

I would set aside the order of the lowtiA* 
Court ana direct Sait No. 1215 of 1921 to 
be stayed. . ^ ^ t 

In the circumstance > of the case, I make 
no order ns to costs. 

Raymond, A. J. C.— I concur, 
p. B. A. Order set asid^. 

s. D. 

(5) 65 Ind. Cas. 371 158.!^. R. 135* 


LAeofiti H16I! CO0RT. 

Second Cjvid Appead No. 2436 op 1918. 
April 10, 1923. 

Present'- Mr. Justice Abdul Kacof and 
Mr. Jusitce Bforde. 

IBPAHiM- Plaintiff— Appedi. ant 
versus 

JIWANDAS AND others-- Defend ANTS— 
Respondents. 

Transfer of Property Act [I V of 1882), if 53— 
Fraudulent transfer —Intention of travtsfefB^^ 
Transfer in good faith and for consideration-^ 
Civil Procedure Code {Act V of 1908), O. XXI, 
r. 63 — Title suit — Burden of proof. 

The provision contained in section 53 of ther 
Transfer of Property Act though not ppedfleftliy 
applicable to the Punjab, is applicable in principle, 
[p. ^044. col. 2.1 

Lakhmi Narain v. Tara Singh, 6 T. R, 
1901; P. h. R. i960 p. 513, ChaMpo V.' 
Shankar Das, 14 Ind. Cas. 2:3^; 74 P. R. 1912'; 
165 P. L. R. 1912; 148 P. W. R, 1912, followed. 

Where a transfer is attacked as having heen ihad6 
to defeat and delay creditors, it is the khOWledfe' ' 
afid tatentron of the transferee ‘whicK^is fhO deter 
mining facto# as to the yaiiditr ol th® . transfer. , 
II the transfeiijee buys in good faith and for valid 
consideration, his purchase cannot be set aside 
by'feaSdh 6f‘th6 ffaftsfAfof Sold the pfopefiy * 

for the express pnrpose of defeating or delaying 
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h s ctalilois. lu eacii case it ii» ^ .jU'iSliou of fact 
as to whether or not the tratisferee has* >iOught 
in goo 1 faith ani without knowledge of the trans- 
feror's obje-.r o: selling, [p. 1045, col. 2.3 

Bhagyanl Appaji v. Kedan KaAmiaih, 25 B. 
202; 2 Boiii. L. R. y 86 t relied on. 

A person who claim.*? property which has been 
attached in pursuance of an execution detree, 
must in a siu’t brought under r. 63 o O. XXi 
of the Civ 1 Procedure Code give pnma faUe evi- 
dence of the genulnenes.s of the document of sale 
and ciice he has shviwr a pnma favte title the onus 
is shifted to the judgment creditor to prove that 
the trans er was fraudulent and unrea . [p. 1045, 
•ol. I.] 

Nannht Jan v. Bhuri, 30 A. 321; 5 A. L. J. 
601; A. W. N, (1908) 125, reled on. 

Second appeal from a decree oi the 
District Jud^e, Mianwali, dated the 26th 
Juaeiyi^, rev^crs.ng t!:at of tae Mansif, 
P'irst Class, Mianvvall, dated tne 28th 
April 19 1 6. 

All. Ohulam Rjsul aud I^ula Mul Cha>id, 
R. S., foi the Appellant. 

Mcdsis. Ciund Chopra and B. A. 

Coop^r^ for the RespOiiueLtb. 

— -liie cire'um&tances outot 
will oil taib appeal has arisen are br,etiy 
as ioiio*Vb : -- 

in April 1914 oae HaK.m sold 1245 
kanals, x 2 nurU^ ol land to liib son 
Ibraii.ni, tue present appehant. in Jojy 
1914 Jiwan Das, Aya Ram and ilanda 
Ram, eeriaiii creditors ol Hakim, obtained 
a decree against him for payment of 
tL.e sums due, and in execution ot tins 
decree tney attached the land which 
bad been sola. Tne veuaee thereupon 
hiea objections to the attachment, which 
were disallowed by tne Executing Court. 
Tne vendee then brought the present 
suit for a declaration tfiat the laud in 
question was not liable to attachment 
and sale under the decree. In other 
wolds, he claimed tnat the property 
in the land duly passed to him by virtue 
of the sale to him Dy Hakim. 

. Tne execution creditors, on the other 
hand, contended that tne sale was a fraudu- 
lent aad colourable transaction intended 
to defeat tne execution of the decree 
and, therefore, voidable at their option 
under section 53 nf the Transfer of Prop- 
erty Act, 1882. 

Counsel for the vendee, the appellant 
in the present appeal, urges, hrstiy, that 
the Transfer of Property Act dots not 

apply to the Punjab, and, seconclly, that 


11923 

/ 

even if it does,^ the transaction was a 
genuioe one, made for valuable con- 
si deration and without knowledge on his 
part of any fraudulent intent on the 
part of the vendor, and, tberei ore, cannot 
be impeached. So far as the first conten- 
tion IS concerned, it is clearly unsustain- 
able. It has been held in L.ikhmi Narain 
v. Tara Singh D) and in Champo 
v. Shankar Das (2) that the Act, though 
not specifically applied to the 1 unjab, 
is applicable m principle, and with this 
view we are in entire accord. 

As to the second contention, the onus 
of proving the genuineness of the sale 
was placed by tne Co^ul of first instance 
upon the vendee, and on the trial of 
tnis issue the CuUit found in favour of 
tne veadci;, holding mat the sale wa^ made 
in good I -.III:. 

On appeal fo the District Judge the 
latter was ol opunion that tne uni s ol 
proving tnat the sale WuS collusive anu 
nctitious hi^ upon ti^ose wi.iO .dlegcu Haua, 
tnat IS, upon tne present le pondents 
aud ne lounu as a i.mt ci.«.it ii.e sile 
was not irta’uulent 01 collusive, auu ue 
further nelu tnat tne considertiUon was 
not inuuequate. 

On a Pineal to the Higu Court, ilro.id- 
vvay, J., WaS Of opinion tnat the onus of 
proving uis title to me laik.i fay m me 
first instance on tne vendee, anu i^e tneie- 
upon allowed tne appeal, set asivie tne 
ueciee in favour of tne present appel- 
lant, aud remanded the case to tne lower 
Appellate Court lor a fresh deersron on 
the merrts, wrtn a arrectronto the Court 
to aeal witu the case wrin due regard to 
tne observaUons winch he had made in 
regara to this question of onus. 

On the matter agaiu coming before the' 
lower Appellate Court a different District 
Judge to the one who first heard the 
appeal was sitUjjg, una he ordered that 
a comxmssron be issued to have the land 
valued witn a view to ascertaining the 
adequacy ol the consiueration lor the 
sale. 

When the mtHter once more came 
before him the learned District Judge 
held that the bona nature of the sale 

(il 6 ;p. R. 190 ZI P. I 4 . R. 1900 , p. fZ3. ^ 

(2) 14 Ind. Cat. 2321 74 P. R* 19131 263 P? 
hi R» 19121 149 P^ Wi Ri lQI 2 i 
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bad not been established, and. accepting 
the appeal, he dismissed the suit. 

^ It is true that the onus of proving 
title to t} e property sold lay in the 
first instance upon the vendee. This has 
been established by a number of decisions, 
amongst others the case of Nannhi Jan 
V. Bhuri (3) referred to by Broadway, J. 
But all that this case decided 
^vas that a person who claims land 
which has been, attached in pursuance 
of an es:ecution decree, must in a suit 
brought under section 283 of the Civil 
Procedure Code (corresponding to O. 
XXT, r. 6a of the present Code) give 
prima Jade evidence of tlie genuineness 
of the document of sade. This onus, 
us Broadway, J., points out in his judg- 
ment, has been found by the Court of 
first instance, to liave been satisfad otily 
discharged by the vendee in the present 
case. The claimant to the land having 
shown a prima facie title, the onus was 
then shifted to the execution creditors 
to prove that the transfer was fraudulent 
anl unreal. This they failed to do, accord- 
ing to the finding of the lower AppePate 
Court when tl:e case first came 1 efore 
it on appeal. 

T];e matter at that time stood as fol- 
lows : — Tiie Court of tl e first instance 
had found that the transferee J ad 
establislied a prima facie claim to the 
land. On appeal tl e lower Appellate 
Court had found th .l th.e onus o*^ prov- 
ing frainl lay upon those wl o alleged 
it, anl^ t];al not only lad tl.is oruis not 
been discharged, but that in fa't Ij.e 
sale wis not fraudulent or collusive. 

It appeirs to us that those finditigs 
of the lower Appellate Court as to the 
genuineness of the transier were not 
open to challenge on second appeal. Ti.e 
onus of proof does not appear to us to 
have been wrongly placed in either Court, 
and even if it had been, as tie issues were 
fully' tried OU+, and no objection ap>pe rs to 
have been raised by the defeud.ints to the 
form of those issues. It is doubtful if the 
irregularity, tf there were one, could be 
regarded as laving in a.iV way prejudic- 
ed them. As the matter now conies be- 
fore us, however, we have to deal with 

(3) 30 A. 3*^1 5 A. I<. J. 6 oif A. W. K. (1908) 
125. 


a finding of the lower Appellate Court 
dismissing the suit on the grounds : (r) 
that '*evcn If the transferee was unaware 
of the debts due by the transferor the 
creditors could object to the sale as 
made with a knowledge that it would 
delay or defeat their claim Having 
arrived at this conclusion the learned 
District Judge forms the opinion that 
the bona fide nati-re of the claim had 
not been established. 

We are unable to agree with the 
expression of law which is involved in 
this finding, and upon which the judg- 
ment of the lower Appellate Court is 
based. 

It has been held in Bhaffwant Appaji 
V. Kedan Kashi nafh (4), where the 
law on the sibject was exhatu-tive- 
reviewed, tl.at a sale wns valid 
although made with the object of 

defeating the anticipated attachment of 
a judgment-crevlltor. It is quite clear 
from Ih’s and many other decisions of 
tlie Courts in Injia since the passing of 
1 he Transfer of Property Ac^ that a 
transfer of property though ma'e with 
tliC deliberate object of avoiding the 
payment of just debts, is not in itself n 
good ground for setting ashle the 
transaction. 

The knowledge niid, intention of the 
transferee are the determining factors 
in thc'e c.ascs. If tl^.e transfe ec bins 
ii good faith and for \Vll ccmiceia- 
tionhi- pur 1 aFC cannot be set ns’de by 
reason of Ihc transfeior laving roM the 
property for tic express 1 i.rpore of 
defeating or delaying h‘s v^rcditors. In 
each case it h a question of fa.ct as to 
whether or not the transferee 1 as bought 
in good faith end wit? out knowledge of 
the tr insferor's object for Fellin'^ : It is 
true that relationship of father and son, 

as vendor and purchaser respectively, is an 

important element to be considered. Such 
a relationship must necessarily throw a 
certain amount of suspicion upon a 
sale of this kind, but such suspicion cm, 
of course, be dispelled by the presence of 
other circumstances, and of these thg 
most important is the fact that a valid 


(4) 25 B. 202: 2 Bom, b; Ri 986. 
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considetation Jas passed, and the trans- 
feree; has gone into actual posses''ion of 
the property. In the present case there 
has admittedly been valid consideration 
im the sale. It has not been found, nor, 
in our opinion, could it be found, that 
the consideration was grossly inad^uate 
so as to raise! a presumption of intent 
to defraua creditors within the meaning 
of the second part of section 53 of the 
transfer of Property Act, 

Moreover, it has been held by the 
Court of first instance, and the finning 
Ws not been dissented from by the 
lower Appellate Court, that the trans- 
feree has in fact purchaced in good 
faith. We hold, therefore, that, on the 
true construction of section 53 of the 
Transfer of Property Act as applied to 
the admitted facts of thi? case, the sale 
cannot be set aside in favour of the 
judgment-creditors. 

1 We accordingly accept the appeal and 
reversing the finding of the lower Appel- 
late Court restore that of the Court of 
first instance \^nth costs throughout. 

2. K. 

Appeal accepted. 


PAXEIA HIGH COURT. 

Appeai, from Afpeixate Decree No. 1226 
OF 1921. 

August 8, 1923. 

Present:— Mx. Justice D.is and 
Mr. Justice Kulwant Sahay. 

Bahu KCJLDIP SAHAY and others — 
Defendants— A ppETtANTS 
versus 

Bahu RAJ KUMAR SINCH— Plaintiff 
anh/ !0URSAiHAY SINGH and others— 
' 'Defeno ANTS — Respondents. - 

PaiAiHom Act^{ V of *897), $s. 
7 . 23, . 25* (tppHMHon of-^PartUion proceed- 

ings—rSuit rmitine ^ecUen (p ptoceeMm*, maim- 

L8T!lie mt contemplated by section 25 of the 
Bengal Estates Partition Act is a suit raising a 
question^referred to is section 23 of the Act and 
sot a question under section 22 of the Act> 


U9*3 

Hence a suit which does not raise any question 
of right or title or of extent of interesjt of the 
plaint ff but raises an objection to the ^ro<^eeding 
of the partition proceedings, before the*€o!lector 
is not affected by section 25 of the Act. 
[p. IC47, col. 2 ] 

Badri Narain Singh v. Subhkaran Misser, 
61 lud. Cas. 90; 6 P. L. J. 41; 2 P. X,- T. 
oremiled. , t 

Appeal from a decision of the Official ing 
District Judge, Patna, dated the 6th June 
1921 confirming the decision of the Sitb* 
ordinate Judge, Second Court, Patna, 
dated the 17th June 1920. 

Mr. P. N. Stnha, for the Appelhmt. 

Messrs. L. N. Stnha and S. Dayal, 
for the Respondents. 

JUDGMENT. 

Enlwaut Sabay, J.— Tl is is an 

by tl.e defendants ag.ainst the deciee of 
the Officiating Disliici Judge of PatUf , 
confirming a decree of the Subordinate 
Judge and decreeing the plaintiff's suil 
for a declaration thrt certain partition 
proceedings commenced by the Collector 
on the application of the defendants wei^ 
bad in law as opposed to the provisions of 
section 7 of the Bstales Partition Act, 
and for an injunction restraining the 
fendants from proceeding with the parti- 
tion proceedings before the Collector. The 
facts are shortly these: The plaihtiffis fnd 
the defendants are co-sharer proprietors 
of Estate Dachmipur Tapey Mekra, Pat- 
gana Gayaspur, bearing Touzi No. 8267. 
On the 17th February 1917 the defendants 
filed an application before the Collector 
for p>artition of this estate under the Estates 
Partition Act and notices provided by 
section 21 of tl e Estates P. rtition Act 
were issued, ‘ whereupon the plaintiffs raised 
an objection to the partition on the ground 
that the est te h d been previously parti- 
tioned and each co-sh:,rer was in possession 
of separate lands held in severity as re- 
presenting his interest in the esiite and, 
therefore, no partition could be made. This 
Objection was disallowed by the Collector 
and on the 12th August 1917 the Collector 
recorded proceedings under section 29 
of the Estates Partition 4 ct. The t>l^*-iEt- 
iffs pieferred an appeal beford the OoM- 
missioner who dismissed the appeal hjf 
his ordei datfed the i22nd November igi'f 
and ordered the pattit^iofi to wodfeed. HhiC 
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pbintiifs tbcretipcm brough the present 
suit f cr a decla ra tion a s st a Led a bo ve. 

The defendants appeared and objected 
that, having regard to the provisions of 
section 25 of the Estates Partition Ac^ 
the present «uit was not maintainable and 
they also alleged hat there was no private 
partition as alleged by the plaintiffs and, 
therefore, there was no bar to the parti- 
tion proceedings before the Collector. Both 
the Courts below have held that there was 
e private partition as contemplated by 
section 7 of the Estates Partition Act 
and that, therefore, the partition before 
the Collector could not proceed. They 
have also held that section 25 of the Estates 
Partition A.ct does not bar the present suit, 
^fhe defendants prefer this recond appeal 
and they contend that, havii^ regard 
to the provision* of section 25 read with 
section 7, the suit was barred. NoVr, section 
25 of the Estates partition Act provides 
that no suit instituted in a CivU Couit 
after the lapse of four months after tie 
Collector has made a direction under clause 
[a) or clause (b) of section 23, or recorded 
a proceeding under section 29 by any 
person claiming any right or title in or 
to a parent estate, shall avail to affect 
or stay the progress of any proceedings 
which may hfve been taken under this 
Act for the partition of the estate. In 
order to understand the nature of the suit 
referred to in section 25 of the Estites 
Partition Act, it is necessary to refer to 
Sections 22 and 23. After the notice 
is issued by the Collector under section 
21, it is provided by section 22 tl atif fny 
person claiming a proprietary right as 
provided in section 21 states an ob- 
jection to the partition on or before 
the day specified in the Notification 
published nnder section 21, or at any 
Subsei|uent time, if it shall then seem 
fit to the Collector to admit such objection 
and the Collector, on consideration of the 
Objection, is Of opinion that th re is good 
and sufficient reason for reacting the appli- 
cation, he may teject the samO, and if 
he does so, shall record the grounds of 
such rejection. This section 22 contem- 
pWfe an Objection to thO pRriitiOn' |>ro- 
cOeOTCgs before the Collecfdf dn geneml 
grounds and onO of those grounifi 
Id %t grohad ebnteiliplated bjr s<®di6n 7 


of the Estates Partitioiji Act. Then, sec- 
tion 23 says that if any such objectioii 
raises any ^uesrion of right or title ot ,of 
extent of interest as between any applicant 
and any other person c aiming to be n pro- 
prietor of the parent estate and if it ap- 
pears to the Collector that such question 
has not been already ^ determined by 
a Court of competent jurisdiction, tl..e 
Collector may hold such inquiiy into tl.e 
objection as he may deem necessaiy, and, 
if he be satisfied that the a,ppJica.nt is in 
possession of the extent of the inteie^t 
for the separation of which he has applied, 
may, instead of rejecting thq applica- 
tion as provided in section ^2 (n)^ direct 
that the partition proceedings shall pro- 
ceed for the purpose of foiming and assign- 
ing to the applicant a separate estate in 
accorxiance with the extent of intelest 
claimed by him in the parent estate, or 
(b) direct that such proceedings be post- 
poned for four months. 

Now the objection contemplated sec- 
tion 23 relates to a question of ii|^,t cr 
title or extent of inteiest as betweeu 
any 'applicant and any other person 
claiming to be a proprietor of ti e .estate. 
Section 25 says that no suit instituted 
by uXiy person clainung any right or 
title in or to a parent estate, shall ave*!! 
to affect or stay the progress of any pro- 
ceeding which may have teen taken under 
this Act for the pvixtition of the estate 
if such suit is brought after tl e lapse ot four 
months after the Collector has mi dean 
order under section 23 or recorded a pro- 
ceeding under section 29. To my mind 
the suit contemplated by section 25 is 
a suit raising a question lefeiied to in 
section 23 of the Estates Paititicn Act 
and not a question under section 22 of ll.e 
Act. I am, theiefoie, of opinion thet tie 
present suit which dees net raise any qies- 
tion of right or title or of extent of inteiest 
of the plaintiffs but raises an objectJcri 
to the proceeding of tie pailition poceed- 
ings before the Collector is not affected 
by section 25 of the Act. This question 
has been considered in a veiy recent judg- 
ment of the Hon’ble the Chief Justice in 
Eetters Patent Appeal. No. 91 of 1920 
[Narsin^h Thakur v. Bishunpergash Singh 
(1)] which was delivered on the 3rd August 

(1) 75 Ind. Cas. 10361 P. T. 629. 
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1023 and the point has been elaborately 
discussed by his Lordship the Chief Justice 
and he has come to the conclusion that a 
suit like the one is not barred by section 25. 
The first objection taken by the learned 
Vakil for the appellants must, therefore, 
be overruled. 

It has next been argued tliat tlierc is 
no finding that there has been a previous 
private partition representing the interest 
of the different proprietors as contemplated 
by section 7 of the Estates Partition Act. 
Ti:e learned District Judge in I is 
judgment expressly states that this point 
■was taken before him on behalf of t]^e de- 
fendants and he comes to the conclusion 
that the partition as proved by the pi dnt- 
iffs in the present case is a partition as 
contemplated by section 7 of the Act, 
This finding is a finding of fact which is 
conclusive in second appeal. Tils objec- 
tion, therefore, cannot be entertdned. 

The result is that this appeal most be 
dismissed with costs. 

Das, J. — I agree. Tj.e decivsion of my 
Lord the Chief Justice in the case to wi ich 
my learned brother has referred is so clear 
and convincing that I have come to ti e 
conclusion that tlie view presented by me 
in Badn Naratn Stnf^h v. Suhh- 
koifan Misser L) can no longer be main- 
tained. It is quite true tliat t] e ques- 
tion was not argued in t] e form in wjo’ch 
it has been argued befoie us to-d' > h.ut 
it must be conceded thr.t if, as T 11 ink, 
the point lias been correctly decided by 
my I/ird the Chief Justice in t],e case to 
which my learned brother ]\as referred, 
the appeal in Badri Naratn S wg/; v. 
Suhhkardn Misser (i) should have succeeded 
and not bailed. 

P. D. & N. H. 'Appeal dismissed. 


, ( 2 ) 61 Ind. Cas. 90; 6 P. L. J. 41; 2 P. L. T. 
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LAHORE HIGH COURT. 

PiRvST Civil Afi-pal Ko. (30 OF 1919. 

May 8. 1923. 

Present: — Mr . just ' ce Mot i S ag 0 r and 
Mr. Justice Marfnean. 

NANAK CHAND and others — 
rr.AiNTTFFs "-Appellants 

versus 

K. B, Mir MUHAMMAD KKAN and 
OTHER s~ -Defendants — Respondents. 

Ltmiiatiov Art {IX of igoS), Sch. I, Art. 132 
—Mortgage — Agreement to pay by instalments 
— Default — LinniaUon — Cwil Procedure Code 
{Act V of iqo 81 . 5 . II, O. V I I.r 6 —Res judicata 
■ — Herniuiflr.’- P-vrCriil owner, whether affected 
• — 7 '"' (/./.!./ I ground of exemption 

from, not specified in plaint, effect of — Admission 
of Counsel on point oflazv, whether binding on party. 

A mortgage deed provided for re-payment of 
the mortgage-money and interest by monthly 
instalments. It was also agreed that default 
in payment of each instalment should constitute 
a separate cause of action. Default having been 
made in payment of the instalments, the mort- 
gagee sued to recover the amount of the instal- 
ments and interest : 

Held, (j) that the .suit was governed by Art. 
132 of Schedule I to the Limitation Act and that 
limitation in respect of each instalment began to 
run from the date of default in respect of that 
instalment; [p 105.’, col 2 ] 

(2) that the mere forbearance of the mortgagee 
to sue for the recovery of the amount of the in- 
stalments in respect of which default had heen 
made did not amount to waiver and did not stop 
limitation from running, [p 1052, col. 2.1 

In a iroc<eding by cr against a bniamidar the 
person ])eii<'ficia]]y entitled is fully affected by the 
rules of res judicata [p 1051. tol. i ] 

Gur Narayan v. Sheo Lai Singh, 4(1 Ind. Cas. 
i; .p) C. 50b; 17 A. L. T M b. J. 08; 9 L. 

W. 335; 23 C. W. N 5-’ I. 1 u. r L. R. (P. C.) 
J, 12 Bur L. T. 122: 4O I. A 1 (P. C ). relied 011. 

When a suit as laid in the plaint, is firima facie 
barred by limitation, the plaintiff mii.st state in 
the plaint the ground upon which exemption from 
the I aw of I.imitalif 11 is elainufi, and wdiere no 
such ground is stated the plaintiff cannot he subse • 
quently allowed, to set JUid prove such a 
ground [p. io')2, col i,] 

An admission made by a party's Counsel on a 
point of law is not binding on the party, and if the 
opposite party has not been prejudiced by such 
an admis.siou, there is no provision of law to pre- 
vent the party on whose behalf the admission was 
made from talcing the point in appeal, 
[p. 1050, col. 2.] 

First Appeal from a deci Joii of the Senior 
Sab Judge, Simla, dale 1 the 1 6th December 
1918, 

Bakhshi Tek Chand, for the Appellants. 
L^ila Badrt Das , R. B., and Mr. 
Ohedullah, for the Respondents. 

judgment.— T his is an^ appeal 

from a decision of the Senior Sub- 
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Jtidge of Simla, dated the i6th 
December 1918, dismissing the plaint- 
iff's suit for Rs. 12,500 principal and interest 
alleged to be due on a mortgage-deed dated 
the 7th of October 1899. The material 
facts are shortly these:^ 

One Mrs. Comes owned, among other prop- 
crlies, a dwelling ho* se at Simla known 
by the name of Ayrcliffe. By a Will dated 
the 15th of October 1879 she bequeathed 
a life-interest in this^ hci^se to her h^'^sband 
Mr. Gomes and an absolute interest after 
bis death to her sister Mrs. Eli2abeth Moses. 
On the 4th of November 1887 Mrs. Moses 
made a Will under which she bequeathed 
the whole of her real and personal estate 
absolutely to her tw^o daughters Charlotte 
Tssabclla Elliott and Mary Grace Eliott 
in equal shares. It appears that Mr. Jones, 
the husband uf one of tl e daughters, was 
indebted to a large extent to the present 
plaintiffs wdio were pressing him for pay- 
ment. In order to discharge this liability 
Mrs. J')nes, his wife, executed on the 7th 
October 1890 a mortgage of her reversionary 
interest in Ayrcliffe estate for Rs. ^,000 
in favour of the plaintiffs. The consider- 
ation for this mortgage was made up as 
stated by Ihe plaintiffs in a prior litigation 
uf the sum .ff Rs. 3,252-3 due from Mr, Jones 
on previous hahi accounts and a sum of 
Rs. 743-13 alleged to 1r vebeen paid in cash 
on the d ite the mnrtgige-deed was executed. 
Tiie mortgage carried interest at Rs. 18 
per cent, per annum and it was stipulated 
that repiyments would be made by month- 
ly inst ilments of Rs. 20 interest 
with a furtlier stipulation that tlie entire 
advance with interest would be re-p<aid 
within ten yeais from tl e date of the mort- 
gage. On tlie 2isl Janr. ry iqi6 Mrs. Jones 
sold to defendant No. T, Mir Muhammad 
Klian, her reversionary interest in this 
property. On the 31st May iot8 the phain^-- 
iffs brought this .suit for the recovery of 
Rs. 3.252-3 principal minus Rs. 40 alleged 
to have been re-paid by the defendant and 
Rs. 9,287-13 interest from 18 tb March iqo2 
to dite of suit total Rs. 12,500 implerding 
both Mtr Muhammad Khan and Mrs. Jones 
as defendants to the suit. 

The defendants resisted the suit on a 
variety of grounds, but their main conten- 
tions were:— (i) ,that it was barred by limi- 
talion, (2) that the deed was executed under 


undue influence ?nd, (3) that the mortgage 
w^s void for wc’nt of consideration. 
The plaintiff’s case, on the other 1 and, was 
that the pleas as to the non- 
receipt of consideration .and as to 
the exercise of undue influence were 
barred by the rule of res judicata in- 
asmuch as it had been decided in a pre- 
vious litigation between the same parties 
tl)at the mortgage was go( d and valid to 
tlie extent of Rs. 3,252 which was exactly 
the amount chaimed as priucipd in the pre- 
seut suit. 

The Trial Court found th.'vt undue in- 
fluence on the part of plaintiffs had noi: teen 
established; that the principal sum claimed 
f sum of Rs. 1, 67^-3 only w'as within limi- 
tation, and th.at the pleas as to the non-re- 
ciept considera'cn and the exercise cf 
undue influence were not b^rred by res 
judtea a. On the merits, H e learned 
SericT Suborcinrte Judge found lliat it 
had not been proved that the mortgage 
was ft<r consideration and as a result of this 
finding dismissed the plaintiff’s suit in its 
entirety. 

Against this decision tie plantiffs have 
preferred this first appeal to this Court 
through Bakhsh.i Tek Cl and and we have 
heard Mr. Badri Das on behalf of the le- 
p on dents. 

The first conlention raised by Bakhsbi 
Tek Chand is, that the finding of the Court 
bel()W on tl e question ';f res judicata is er- 
roneous and that it should have been found 
that th.e ple^s of the defend.'^nts with re- 
gard to the non-receipt of consideration and 
tl e exercise cf undue influence weie b<Ticd 
by seel ion n of the Civil Procedure Code. 
In order to properly understand this con- 
tention it is necessary 1ha+ a reference 
sh ould be made to the histor > of the previous 
litigation betw'een the pariies. It appears 
that Mr. Jones dealt at the shop of the 
plaintiffs and also had money dealings with 
them. On the 17th October 1899 a 
sum of Rs. 3,252-3 was due on these 
caccoiints. On"'that day Rs. 747-13 are 
alleged to have been paid in cash and a 
mortgage-deed of her reversionary interest 
in Ayrcliffe estate executed by Mrs. Jones 
in favour cf the plaintiffs. Inlerest on this 
mortgage was regularly paid for some time, 
but in May 1901 Mr. and Mrs. Jones [executed 
a pro-note'for Rs. 360 for six months arrears^ 
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of interest. Of this sum Rs. 240 were paid 
oft leawng Rs. 120. Interest w^s then 
again paid regularly for sc-me time and then 
a prc^note for Rs. 420 was executed, the 
emsideration for whidi was made up as 
follows; — 

Rs. T20 baLnce due on the pro-note 
of May 1901, 

Rs. 300 fcr interest on the mortgage- 
deed fjr five months October, Nov- 
ember and December 1901, and Janu- 
ary and February 1902. 

This pro-note w?s executed in f.ivour of 
one Devi Satan, who is spid to h ive been a 
tenamidar for the plaintiffs. On tlie 7th 
November 1910, Devi Saran brought 
a suit against Mrs. Jones for Rs. 1,087-4-3 
principal and interest on the basis of this 
pro-note. In that suit it was pleaded by the 
defendant that the pro-note was witl^out 
consideration; that the whole trnns- 
action Wc s vitiated by undue influence, 
and that the debtor Mr. Jones had 
been over-reached by the plaintiffs 
who had manipulated the accoimts 
and had made overcharges and had charged 
exorbitant interest. It was found in that 
case by the Trial Court that the consider- 
ation given to Mr. Jones for the mortgage 
was considerably less than Rs. 4,000, that 
Mrs. Jones had received nothing and th^t 
she had been forced to execute tlie mort- 
gage under duress and that, therefore, it 
was bad for want of valid consideration. 

It was further found tliat the pro-note 
itself was bad inasmuch as the consideration 
alleged therein was not due. On appeal 
the learned Divisional Judge concirred 
in the finding of the Trial Court and held 
that the plaintiff in that suit had friled to 
establish a valid mortgage in favour of the 
present plaintiffs. There was a second 
appeal from this decision to the Chief Court 
and it was held by the learned Judges in 
their order dated tlie 24th May 1915 
that the finding of the Courts below on 
* 3 ie %ifStioa of the validity of the mortgage 
was ^roneous, .md that the onus oi prov- 
ing want cf consideration lay on the mort- 
R»gor, whiQhha 4 noit been fully disdrarged- 
They found except for the sum of 
Bs . 747-1 3, which did not appear to ha ve pass- 
ed, there was no reason to suppose that the 
was apt for consideration. Tl e 
bold good to the 
eiM of to inOioiioo 
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the finding was in favour of the presen 
plaintiffs and it was held that no undue in 
fluence had been proved. Ihe argument 
of Bakshi lek Chand is, that th« 
question of the validity of the mortgage 
was directly and substantially inissue intfie 
previous case, and that as the parties in the 
two suits are the same, the findings arrived 
at ill the previous suit as to want of consider- 
ation and exercise of undue influence operate 
as res judicata in the present suit. Mr. 
Badri Dis, or the otliCr hind, poiids out 
that the oi fes judicata was given 

up by tl\e appellanis in the Cotirt below, 
nor has it been taken by them in the 
grounds of appeal to this Court and he con- 
sequently argues t] at they sboojJd not be 
allowed to raise this point in arguments. 

We do not think there is any force in 
this contention. The point had been dis- 
tinctly raised by the plaintiffs in their plead- 
ings and an issue framed thereon. The 
case was then adjourned to a particular 
date for the evidence of the parties. On 
that date the Counsel of the parties appeared 
and stated that they did not want to pro- 
duce any evidence on this issue and on 
certain o‘'l er issues with which we are not 
concerned in the present appeal. At the 
ri'me of arguments in the lower Court, 
plaintiffs* Counsel stated th? t the points 
w re not barred by the rule of res judicata 
by reason of the first judgment rnd asked 
the Court to re-decide the issues as to the 
passing oi tl e consideration and as to the 
validity of the mortgage in question. We 
do not think that an a.dmis'-'ion made by the 
plaintiffs* Counsel on a point of law can in 
any wa.y b ind them and if the opposite party 
has not in any way been prejudiced by such 
an admission* there is n. provision of law 
under wnich tie plaintiffs can be pre- 
vented from taking up this point in argu- 
ments with the persmission of the Court 
even if it has not been tf ken in the grounds 
of appeal. The defendiints were given full 
apportunity to produce any evidence they 
liked upon tl is issue in the Court below 
and they not having availed themselves 
of this oppoartnnity cannot now have any 
cause for grievance. In our opimioii the 
point goes to the root of the ease and we 
do not see any reason why the plainriiife 
should not be allowed to take it up now in 
atgmeni#. 
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The only points to be considered in this 
connection are (i) whether vhe parties in 
iiie previous case were ih® s?me as in the 
bres^nt case, and (2) whether the point was 
aijr^clply and substantially in issue in .the 
frevtous case. On the first question we 
bave hb hesitation in holding that the par- 
ities in the two cases are the same, and ^hat 
devi Sara n in whose name the pro -note for 
Its. 420^ was executed and who instituted 
the^ previous suit was a heuamidar for the 
plaintiffs. Chat dr* Mai, one of the plaintiffs, 
Was examined as a witness in the previous 
cose and stated that Devi Saran was due 
nothing, that it was his (Chaudri Mai's; 
money, and that the pro-note was written 
in his name because he ^Choudliri Mai) 
was roing away and he (Devi Saran) c( uld 
recover in his absence. The defendant 
Mrs. Jonp did not deny this fact in the pre- 
vious suit and it was all along taken for 
gra nted by every one that the real plaint iffs in 
the previous case were the present plaintiffs 
and not Devi Saron. The learned Judges 
of the Chief Court also observed in flieir 
judgment that they noted tliat he (Chaudh- 
ri Mi»l) was the real plaintiff though Devi 
Saran in whose favour the pro-note slood 
was the nominal plaintiff. In order to find 
out whether the pro-note was or was not 
for consideration, the Court w^ent into the 
previous accounts of the present plaintiffs 
and held that the pro-note had been exe- 
cuted on account of certain monies due on 
the mortgage executed in favour of the 
plaintiffs by 'he defendant Mrs. Jones. 
Tliere is nothing on tl e record to show 
that Devi Siranwis in any way personal- 
ly interested in the pro note and we tl ink 
that it lias been sufficiency establisl ed 
that the real beneficia ries of tlie pre-note 
Were the present plaintiffs wlio, for the pur- 
poses of section ii of the Civil Procedure 
Code, mtisl be held bcund by the findings 
arrived at in the previous suit. If was 
held by their Dordships of the Privy Council 
in the case Cur Narayan v. Sheo Lai Singh 
fl),^ that in a proceeding by or against the 
benamidar the person beneficially entitled 
is f tilfy laffected by the rules of fes judicata. 


(1) 49 Ind^ Cos. i; 46 C. 566; 17 A. I^. J. 66; 
$ 6 % U J. 68; 9 I#. W. 335; 23 C- W* N. 5211 i V, 
P. k. R. (P. c.) i; 12 Bur. L. T. 122; 46 I. A. i 
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If Devi Saran was a benamidar for the 
present plaintiffs in the previous case and 
the present plaintiffs are bound by any 
findings arrived at in that suit, there is no 
reason why the defendant Mrs. Jones, who 
w^as also a party to the previous suit, should 
not be held equally bound by those findings. 
;We hold that the present plaintiffs were 
parties to the previous case and that tjicr^e 
is no substance in the defen^nt:/ conten- 
tion that as the previox*.s suit on the pro- 
note could not be maintained in their own 
names, the findings arrived at in that suit 
are not binding upon the parties. 

As to liie second question there can be 
no doubt whetever that the question now 
at issue between the parties was dreetjy 
and substantially in issue in the previous 
case. The pro-note was executed on account 
of ’nferest due on the mortgage nowin ques- 
tion and the suit on the pro-note could nut 
have been defer eed unless the mortgage was 
found to be a valid mortgage. In order 
to determine the validity of the consider- 
ation for the pro- note it was necessary fer 
the Coirt in the previous suit to determine 
the validity of the mortgage. Both the 
Courts below dismissed the suit because 
they found that the mortgage was not 
valid . The Chief Court decreed the suit 
in part because it was found that the mort- 
gage was valid to the extent of Rs. 3,252-3. 
It i':, therefore, clear that the ques- 
tion of the validity of the mortgage was 
d recti y and substantially in issue in the pre- 
vious case, and the finding that no undue 
influence had been established and that 
the consideration to the extent of Rs. 3,252-3 
was proved operates as res judicata in the 
present suit. It is argued by Afr. Bap^i 
Das that the only point at issue in the pre- 
vious case w’as whether the pro-note was 
or was not for valid consideration and that 
in order to determ’ ne this point it w^as npt 
at all necessary to deternune the question 
of the validity of the mortgag-^. 
are unable to accede to this contention. 
Under the mortgage-deed Mrs. Jones had 
incurred no personal liability. Under the 
pro-note she had become personally liable 
for the payment of Rs. 420 and interest. 
The questioij before the Couijij was what 
was the consid^atiqn for tl^ pro-note 
which Mrs.’ Jones bed personally 
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liable. It was found tb'it the cr^n si dera- 
tion was the overdue interest on the mort- 
fta^e-deed executed bv Mrs. Jones wh'cb 
had not been pa^d by her in accordance 
with the terms of her contract. To find 
whether this was or was not a valid con- 
sideration for the pro-note it was absobttely 
necessary that a finding as to tiie validity 
v)f the mortfi^age on wh’ch the interest was 
claimed to be overdue should be arrived at. 
We, therefore, hohl that the question of the 
validity of the morteace was a orestion 
d-recttv and s^ibstantiaHy in issre between 
the parties in the prewnns case and that tin's 
question is now res judicata between them. 

The nt’x^t question for con'^i deration is 
that of lim'tation. It is a rawed bv Baki>shi 
Tek Chand that on the t^rms of the mort- 
gaao-^o'-'d the whole suit is w^ithin t^‘me 
and that in anv case limitation is sa'^'ed 
by certain acknowledgements of liability 
made by th^ defendant Mrs. Jones in xqoi 
and IQ04. Mr. ^’adri Das. on the other hand, 
contends that the so it as laid in the plaint 
was pyim% facie barred by |i m'tation and that 
itnder O. VIT, r. 6, Cvi] Procedi^re 
Cod\ the plaintiffs were hoinid to show' in 
the plaint the aronnd npon wh'ch the 
exemption from the of Limitation 

was claimed. We think there is force in 
this cont''mtion. There is no refcrc ce 
in the p’aint to the alJceed aeVnowh^h*- 
ments of liab'lity by the defendant so as 
to make section IQ spp^icahle to the ca*^e 
and w^ do not, therefore, tlr'nk that the 
plaintiffs are entitled to rely npon a eronnd 
of exemption from the La w of Tv m' tat’ on 
which was not contained in the p'aijit. 
The covenant in the mortoage-deed as to 
re-payments was to the effect that tue mort- 
gage-money witn interest would be paid 
by montiily instalments of not less than Rs. 
20 plus interest, the first payment being 
made on the ist day of JNjovember 1899 
and on the first day of every succeeding 
month provided that the entire advance 
together with interest thereon wonJd be 
fully liquidated within ten years from 
theMate’of the^mortgage. It was also agreed 
that^defaults inpayments of -monthly in- 
stalments and interest ^as agreed-should 
constitute ^separate cause of action. 
The learned^'Sen^’or Subordinate Judge has 
ound that these monthly instalments fell 
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due on the first of each month beginning 
from the rst November i8oq and that as 
the was filed on the gist May 1918 every 
in'^taLnmt that fell dre more than twelve 
years fmm that date was barred. In 
other words, his finding is that every in- 
stalment that had fallen due btfore the 31st 
May 1906 was barred by limitation.' It 
is argued by Bakh^^hi Tek Chand that the 
terms of the mortgage-deed show that an 
option only was given to the mortgagor 
to pav vp by instalments, and that it was 
not absoli’tely necessary for the mortgagee 
to have brorglit a suit for the rf cox try of 
each instalment w^'thin twelve years from the 
date of its default. In 01 r op'nif-n tl e v’ew' 
taken by the learned Sem’or Subordinate 
Judge upon this po’nt is correct. By pro- 
x’id’ne that default in the payment of each 
monthly instalment should constitute a 
Separate cause of action the part'es cVarly 
intended that prompt pax'ments shoidd 
be made and that the period of limitation 
should run from the date of default unless 
the p"‘Vee waived the benefit of the pro- 
vision of prompt payment in case of default. 
In the present case there is no suffic'cnt 
pr(»of of of w'aiver. Kxcept that the plaint- 
iff did not sue there is nothing whatever 
in the Present case which corld be regarded 
rs evidence of waiver. There is abundant 
aulhorit}’' for holding that mere forbearance 
to sue world not stop limitation from begin- 
n’ng to run. The case fahs vwthin the per- 
vi<"Wof Art. T~>i2 f)f theljnd an Limitation /^ct 
w'h’ch prov’d-es twelve years" limitation from 
the time the money sued for bfcame di e. 
Applying tlu’s Artic'’c we ludd that aP the 
j?istaiments pror to ?ist May iqo6 are time- 
barred and that of the principal sum claimed 
only R^. 1,672-3 is within time as found by 
the Court below. The p''aintiffs will be 
entitled to recover Ps. 1,672-3 prnciTal 
with interest at the contract rate from the 
31st May iqo6 till realisation, to be realised 
from the sale of the mortgaged property. 
We accord’ nglv accept the appeal, and 
setting aside the order of the Court below 
decree the pia’ntiffs' suit to the extent above 
indicated. The defendant shaP also pay 
the costs of the plaintiffs in both Courts 
Pn the proportionate amount decreed. 

2. K. Appeal accepted. 
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aliiAhabad aiaH court. 

iixJSCurioN Second Civil, Appead No. i68 
OP 1923. 

June Ji, X923. 

Present : — Mr. Justice 1C -uDaiya I^al. 

Bri/lGWAN i)AS — DECREE- HoedEE 

— .1.PPEEEANT 
versus 

Musamm.it MAHMDD BANU — DejECTox 

— iCESPONDENT. 

Civil Procedure Code {Act V oj lyoSj, *. 47, 
O. XX i, rr, 5S, Oo, Oj — 'Objection to attai hment by 
trustee — Judgment-debtor auihor oj trust — Trustee^ 
whether representatiuc oJ judgmenUdebtor — Pirsi 
Appellate Court entertaining appeal withoui 
junsMction — beeoni appeal, tj mai .tamable — 
Appeal, second — Junsaiitiun, ques.ton oJ, whether 
can be raided jvf ptst time. 

In objecting to attachment oi certain ijro- 
perty in tiie execution oi aUcciee under (J. XXi. 
r. 56 of the Civil i-'roccdiirc code if the 
objector ciaims the property as a mui" 
walli oi a tru&t, he does not do so as a 
representative ot the judgment-debtor, even 
though the author oi tiit trust may himself have 
been the judgment-debtor, exeepu wnere such 
trust IS created after the suit or tne decree xiassed 
tneiciu. tP» j, col Z', p roj4, col. 1 J 

XatnMal Dai, v. lujammul liuiain, 7 A. j-; A. 
W.N. (ijb4) -4 4 6, 4 iuu Dec s.j lianianaiUan 
Chettiar v. Levvai oMaranayar, M. 195, 10 M. E. 
J.04, Sind. Dec. (N. s.j and Karticn Chandra 
Ghosti V. AshutosH Dnara^ iz lud, Cas. loj, jy 
C. 2y£i; 14 C. E. J • -{Zj, 10 C. W. X. 20, ioliowed. 

Where u Court of fust appeal eutertams 
an appeal in a case in wnicn no appeal lay 
to it, a second appeal would lie. [p. col. 2 J 

JwiUa Prasad v. toatig Pam, A. ^75; A. W . 
N. (lijyi) i 3 t>; 7 Ind. Dee. (n. s.j joj, ^Vatayai 
Husain v. Ham Lot, 25 ind. Cas. 043; 12 A, E* 
J. nij and Bandiram Mookerjee v. Puma 
Chandra Hoy, 4^ lad. Cas. 75b; 45 C. 920; 27 C. E. 
J, 1 1 5, followeu. 

An appellant is not barred from rais ng the 
question of jurisdicuou in second appeal, even 
It he did not raise it in the Pirst Appellate Court. 

£p. 1054 , COi. 2.4 

Kxdcatiuu second appeal against the 
decree oi tue District Juuge, Biuanushahr, 
dated the jotu October 1922. 

Mr. 5. N, Gupta, Lor the Appellant. 

Mr, A. 6. yuis/t, tor tue Respondent. 

jfOiJdMiiin' . — Xms appeal arises ont 
of an execution proceeding instituted 
by toe decree-uoiuer appellant against 
Musammat Manmud Bano, the widow • 
and legal repre cntative oi the deceased 
judgai2 .t-deuior, for the realisation oi tne 
decretal money by the attachment and 
sale of certain property. In pursuance 
oi his application three houses were attach- 
ed as tne property of the deceased ju^- 


ment-debtor. Musammat Mahmud Bano 
hied «n objection that she held the houses' 
in question as a muiwalli under a deed 
oi endowment executed by her and her 
husband on the 7th ol May igii. The 
Court oi first instance treated the objection 
as one under section 47 the Civil Pro- 
cedure Code and, atter exaimning the evi- 
dence adduced m the case, came to the 
conclusion that the need ot wakj in ques- 
tion had not been carried into effect and 
was not a genuine transaction . It iurther 
held tnat Musammat Manmiici Bano was 
not in possession oi the houses in ms- 
pute as a muiwalli but she was m possession 
as the iie.r oi her h sband. Prom that 
uecibioh there was an appeal to the Distrx't 
Judge, wnicfi was allowed wAhoit any 
quesUoh be ng rai eti or Consihered as 
io wnetaer SuCn an airpeal was maintain- 
able undc-^' scctioh 47 the Code ol Cxvil 
Proceaurc. 

It IS urged here on behalf of the decree- 
holder appellant that no appeal lay to- the 
Disirxt Judge because the capacity m 
wnich A? usammat M-'-hmu d Bano W'as 

claiming the release oi the property m dis- 
pute irom attachment was difieren'^ irom 
vhe capacity in which she had been im- 
pieaaeu as a party to the execution pro- 
cceumg. Oruer .ihDxi, r, 5b oi the Cone ueais 
wAh objections wh.ch involve the aeter- 
uuhution ol the question wh-^ther the 
property attached is liable to such attach- 
mehi or not. A person who has been 
impleaded as a party to a decree or to 
an execution proceeding as the heir 
oi a deceased.^ debtor is a party to such 
decree or proceeding, ff i>bch a person 
Claims to be m possession oi the property 
attached not in his or her ov^n right or in 
his v.r her right as a legal representative 
of the deceased ju dgment- debtor, but claims 
to be so in possession m his or her c.-pacity 
as a mutwatli oi an endowment, the ob- 
jection can he considered unaer 0. XXI, 
r, 6o oi the Code, but, subject to the result 
of a suit under O. XXI, r. 63# the order 
passed thereon is conclusive. Section 47 
contemplates question^^ relating to the 
eXfccuUon, discharge or satisfactirm of a 
decree between the parties to a suit or 
their representatives, A person who claims 
cerUm property a muimUi of a^trust 
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is not a representative of a judgment- debt or, 
though the author of the trust may have 
been the judgment- debt or himself, except 
where such trust is created after the suit 
or the decree passed therein. 

In NMh Mai Das v. Tajammul Husain 
(i) where a judgment- debtor upon the 
attachment of certain land in execution 
of a decree passed against him personally 
by the Revenue CuUrt instituted a suit 
for a declaration and establishment 
of his right to such land, not as his own 
property but as wakf, of which he claimed 
to be mutwxlli or trustee, it was held 
that, inasmuch as the p'aintiff was not 
suing in hhs own r.ght but in his capacity 
as custodian, trustee or manager of 
the wakf property, he must be deemed 
to fill a character separate from that in 
which the decree in question was passed 
against him and section 244 of the old 
Code of Civil Procedure was inapplic- 
able. 

In Ramanathan Chettiar v. Levvai Mara- 
kayar {z) it was similarly held that a person 
claiming certain property alleged to have 
been set apart for charitable purposes 
as a trustee puts forward a c-aiin which 
cannot be determined in a subsequent 
proceeding because the Court has in such 
cases to look to the substance of the ob- 
jection and not to the claim that is put 
forward by one person rather than another. 
A parson claim'ng a property u nder a trust 
made by a third person is not a representa- 
tive of a party to the suit any more than 
a p rsoa claiming the property as a per- 
sonal property when the decree passed 
against him charges him with liability 
as a trustee or in a representative charac- 
ter. And it would make no difference 
if the trust was created by the judgment- 
debtor himself prior to the execution of 
the suit which result in such a decree. 

In Kartick Chandra Ghosh v. Ashutosh 
D}taraf3) an objection by a judgment- 
debtor or his re.ixesentat ve to the attach-* 
ment or sale of certain property on the 

(i> 7 A. 361 A. W. N. (1884) 218; 4 Ind. Dec. 


ground that he held the same in trust for 
Some third person or a charitable insti- 
tution was similarly held to be excluded 
from the operation of section 244 of the 
old Code of C'vil Procedure. 

It is urged on behalf of judgment- debt or 
respondent that the real question for deter- 
m'nation in tne prevSent case is, whether 
certain property forms a part of the assests 
of the deceased judgment- debt or. That 
is an aspect which presents itself in every 
case in which an objection to the attach- 
ment of any property, wliether it is made 
by a tlrrd person or by the legal repre- 
sentative of the deceased debtor. The 
capacity in which the claimant seeks 
to have the attachment raised, however, 
deteriiihies the remedy, vvliicli is further 
open to him, if the objection is decided 
agahist him, or if the objector claims the 
said property as a trustee for a third per.son 
or a charitable institution, the claimant 
is not really a judgment-debtor or his 
legal representative but he represents sveh 
third person or charitable institution. 

It is a^so urged that if no appeal lay 
to the Court beh)w, no appeal would similar- 
ly lie here from the decree pas.sed by 
that Court, but if the Court below assumed 
jurisdiction and passed a decree such 
a decree is as much open to a second 
appeal as a decree pas.sed in a suit by a 
Court which lias no juris liction to enter- 
tain that suit. 

In Jwala Prasad v. Salig Rami^) which 
was fohowed in Walayat Husain v. Ram 
Lai (5) it was lieM that where a Court of ^ 
first appeal entertained an appeal 
in a case in wuicli no appeal lay to that 
Court, a second appeal would lie to this 
Court from the order or decree passed in 
such an appeal. 

In Bandiram Moo kerjeev, Purna Chandra 
Rgy (6) a similar view was ta en. It is 
true that the decree- holder appellant raised 
no such objection in the lower Appellate 
Court, but wherg a question of jur.sdiction 
is involved, he is not estopped fromrais ng 
that objection here. 

44) 13 A. 575; A. W. N. (1891) 158; 7 lad. 
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The appeal is, therefore, allowed and 
the order of the lower Appellate Coi.rt is 
set aside and that of the Court of first in- 
stance restored with costs here and in the 
lower Appellate Court. 

M. A. A* 8t N. H. Appeal allowed. 


LAHOBEHIGH COURT. 

SEC 3 ND Civil/ AppeaI/ no. 481 or 1923, 
Miy I, 1923. 

Present Justice Campbell. 

ATA MUHAMMAD— Defend ANT— 

APPEU/ANT 

versus 

PIR KHAN— Pi/ aintiff— Respondent. 

Limitation Act {IX 0/1908), s. iz — Copies 
applied for on day of judgment — Appeal — Limi- 
tation, computation of. 

The day on which judgment is delivered must 
first be excluded in computing the period pre- 
scribed for filing an appeal and then the time 
requisite for obtaining the necessary copies 
must be excluded; that is to say, if copies are 
applied for on the day on which Judgment is 
delivered, that day cannot be included in the 
period requisite for obtaining copies under sec- 
tion 12 of the X/imitation Act. 

Second appeal from a decree of the 
District Judge, Attock, at Campbell pur, 
dated the 2otii November 1920, reversing 
that of the Mtinsif, First Class, Attock, 
dated the 4tli April 1922. 

Mr. M. S. Bhagat, for the Appellant, 

Mr. M, Sleem, for the Respondent. 

JUDGMENT.— This appeal and its com- 
panion case, Appeal No. 482 of 1923, are 
barred by limitation. The decrees appealed 
from were passed on the 20th of Novem- 
ber 1922. Applications for copies of 
the judgments and decrees were made 
the same day and the copies were supplied 
on the 28th of November. Tne appeals 
were filed in ttis Court on the 2^h of 
February 1922, that is to say, on the 9Tst 
day from the 29th November. 




The learned Counsel for the appellants 
has attempted to argue that the appeals 
are within time by the following calcula- 
tion 

10 days in November ; 

3iTdays in December; 

31 days in January; 

27 days in February ; 

99 days=Total 

— 9 days spent in obtaining copies. 

90 days* result. 

This result is, however, fallacious since 
it depends upon the 20th of November 
being excluded twice once as the day 
on which judgment was pronounced and 
the second time as one of the days requisite 
for obtaining copies. It is clear from sec- 
tion 12 of the I^imitation Act that the day 
on whicii judgment is pronounced has to be 
excluded first and then the time requisite 
for obtaining copies has to be excluded. 
The learned Advocate for the appellants 
on this being pointed out to him has con- 
ceded that the appeals are one day out of 
time but he has asked me for indulgence 
under section 5 of the Limitation Act 
on the ground that his client had difficulty 
in raising the money for Counsels ^ fee 
and that communication bet^A een his clients 
and himsdlf was interruptecd by heavy 
rain at the end of February. He has 
eXiiibited a letter purporting to be from 
one of the appellants in which these matters 
are mentioned. I cannot, however, admit 
that due diligence has been shown by the 
appellants. They had their copies ready 
on the 28tli of November and there is no- 
thing to show that the^^ were diligent from 
that day onward in taking steps to institute 
their appeals. I dismiss with costs both 
appeals as time-barred, 
z. K. Appeals dismissed. 
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SIKGH ram V, BHAOWAN'A, 

LAlHORE high court, 

Second Civie Appeae No. 2638 of 1919. 

January 29, 1923. 

Presen t : — Mr . J ustice LeRossig nol a nd 
Mr. Justice Harrison. 

SINGH RAM AKD OlHERS— P eaintiffs — 
ApPEEEANTS 
versus 

BHAGWANA, minor, pek GURDHAN, 
HIS father, and OTHEFS-'DEFENI ants — 
Respondents. 

Custom — Alienation — Consent of near revef^ 
sioner — Remote reversioner, whether can challenge 
alienation. 

A remote reversioner does not derive his right 
to challenge an alienation through a nearer rever- 
sioner, and when a nearer reversioner has placed 
himself in a position which disables him from chal- 
lenging an unauthorised alienation, for instance, 
by acquiescing in or consenting to the alienation, 
it is open to a more remote reversioner to challenge 
it on y is own account. 

SeconI appeal from a decree of the 
District Judge, Gurgaon, at Hissar, dated 
the 25 Lh November 1919, reversing that 
of the Munsif, First Class, Gtiri aon, dated 
the 17th April 1919. 

Mr. N. C.Mehra, for th- Appellants. 

Mr. Beni Per shad Khosla, for the Re- 
spondents. 

JUDGMENT. — This was a suit by rever- 
sioners for a declaration that a gift of 
ancestral property by Musammat Dakhan 
to her illegitimate son Bhagwana should 


nol affect the reversionary rights of the 
plaintiffs. The First Court granted the 
plaintiffs a decree, but the District Judge 
dismissed the suit on a ground not raised 
in tie pleadings that the plaintiffs 
had been adopted into the family of 
Musammat Dukhan's late husband. 

The plaintiffs have^ appealed to this 
Court, and on b.half of the respondents 
it is adrmtted that the grouna on which 
the District- Judge accepted the defend- 
ant's appeal was irrelevant. It is, however, 
contended that, inasmuch as a nearer 
reversioner Het Ram acquiesced in and 
accepted the gift •made by Musammat 
D.klian, that aqceptm:ce binds the 
plaintiffs to whom the reversion will 
open only on the extinction of Het Rani’s 
line. This contention is opposed to all 
authority. The plaintiffs co not de. ive 
their rights through Het Ram, and when 
a nearer reversioner has pi cei himse'f 
in a position which disables him from 
challenging an unauthorisej alienation, 
it is open to more remote reversioners to 
challenge it on their own account. 

For these reasons we accept the appeal 
and restore the decree of the First Court 
with costs throughout in favour of t!;e 
plaintiffs. 

z. K . Appeal accep ted. 
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AlMkndOnnifillt — Submerged land — Non-payment of 
vent — Remission revenue — Intention to 

abandon . 

Mere non-payment of rent or claiming or accept- 
ing remission of revenue for submerged land is not 
in itself proof of abandonment and, until it can be 
established that the holder of the tenure has 
abandoned his right to the submerged land, it 
remains intact. The question is one of intention 
to be determined by the circumstances of each 
case. 

Mazhar Rai V. Ramgat Stngh, i8 A. 290; A. 
W. N. (189O) 56; 8 Ind. Dec. (N. s.) 899, Arun 
Chandra Stngh x. Kamini Kumar, 22 Ind. Cas. 
517; 19 C. L. J. 272; 18 C. \V. N. 369: (1914) M. 
W. N. 175; 15 M. L. T. 1 82; 26 M. L. J. 251; 12 
A. L. J. 243; 16 Bom. L. R. 323; 41 C. 683; 41 
I, A. 32 (P. C.), followed. 

Nogender Chunder Ghose v. Mahomed Esoff, 
10 B. D. R. 406; 18 W. R. 1 1 3, 3 Sar. P. C. j. 
15 1 (P. C.), Lopez V. Muddun Mohun Thakoor, 
X4 W. R. ir; 5 B. L. R. 521; 13 M. I. A. 467; 20 
E. R. 6251 2 Suth P. C. J. 330; 2 Sar. P. C. J. 594 
(P. C.), distinguished. 

If the circumstances indicate that in taking 
abatement of revenue for submerged land there 
was an intention to abandon the land, then, 
after re -appearance, the person who took the abate- 
ment cannot claim the land as he has already lost 
all right thereto. Pat. Ramnandan Sahay v. 
JAOGOVIND FANDISY, 2 Pat. 839 956 

Acts<-6eneial. 

Act 1839— XXXII. See INTEREST ACT. 

1856 — ^XV. See Hindu Widow's Re- 
marriage Act. 

» «■ " 1859 — XIII. See WoRKMAij'.s Breach of 
Contract Act. 

i860 — XLV. See Penad Code. 

—— 1866— XXI. See Native Converts Marri- 
age Dissoeution Act. 

— 1867 — ^IIl. See Public Gambling Act. 
— 1869 — IV. See Divorce Act. 

— — 1870— Vll. See Court Fees Act 

— 1872 — ^I. See Evidence Act. 

— 1872 — IX. See Contract Act. 

— - 1875 — ^IX. See Majority Act. 

— — 1877 — ^I. See Specific Relief Act. 

— — 1878 — I. See Opium Act. 

— 1879— XVIil. See EEGAL PRACTITIONERS 

Act. 

— M z88i— ’XXVI. See Negotiable Instru- 
ments Act. 

I S,e TR kNSVER OV PROPERTY ACT. 

^—1887— VII*’ Si§ svu# Valuation Acr,- 


•to-: — — 

Acti-'Gtoeral — concld. 

Act 1887 — IX. See PROVINCIAL Small CAuiE 
Courts Act. 

1889 — VII. See vSUCCESSION CnuTiriCaTE 

Act. 

1890 — VIII. See (Utardians AND Wards 

Act. 

1890 — IX. See Railways Act. 

i8<>4 — T See I.AND ACQUISITION ACT. 

i3(J7 — VIII. See Rkfor^uTory SCHOOLS 

Act. 

J 898— V See Criminal Procedure Code. 

iSoQ — IX. See Arbitration Act. 

1907— III. See Provincial Insol \tecnC¥ 

Act. 

1Q08 — V. See Civil Procedure Code, 

1908— IX. See Limitation Act. 

1908 — XVI See Registration Act. 

.Kjoq— HI. See Presidency Towns Insol- 
vency Act. 

1910 — IX. See Electricity Act. 

1918— Vll. See Income Tax Act. 

1918 — IX. See Indian vSoldiers (Litioa- 

tion) Act. 

1918 — X. Sec Usurious Loans Act. 

1920 — V, Sec Provinciai, Insol’venci 

Act. 

1922 — XI. See Income Tax Act. 

1923 — ^XVIII. See Code op CRimiwal 

Procedure (Amendment 
Act.) 

Acts— OBengal. 

1884 — III. See Bengal MUNiaPAL Act. 

1885— VIII. See BENGAL Tenancy Ac*. 

j897^V. See BENGAL ESTATES FarxiiioK 

Act. 

1908— VI. See Chota Nagpur Tenancy 

act. 

igii^w See Calcutta Improvement act. 

1920— III. See Calcutta Rent ACT. 

1922— IV. See Bengal Court FEE# 

(Amendment) Act. 

Acts— Bombay. 

_ 1863— VII.— Summary SETTLEllitNTi 
ACT; 

Acts— Burma; 

1898 — XIII. See Burma Laws Act. 

1899 — ^I. See Burma Gambling ACT. 

Acts— 

1917— n. Sm c. f. x.*j» Mwam At*-. 
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Aetf-^Madrasi 

Aat 1873—111. See Madras Civit CorRTS Act. 
— — 1908 — I. See Madras Estates Land Act. 
— — 1920 — V. See Madras District Mtjnici* 
PARITIES Act. 

1920 — ^XIV. See JMADR.AS Locad Boards 

Act. 

• 1922 — II. See Madras District Munici- 
palities and Local Boards 
(Amendment) Act. 

Acts — ^Punjab. 

— 1887 — ^XVI. See I^njab Tenancy Act. 

— 1887 — ^XVli. See Punjab I|and Revenue 

Act. 

— 1905— II. See Punjab Pre-emption Act. 

— 1 91 1 — III. See Punjab Municipal Act. 

— 1913 — I. See Punjab Pre-emption act. 
— — - 1913 — II. See Punjab Redemption op 

Mortgages Act. 

1918— VI. See Punjab Courts Act. 

Acts~U.P. 

iS 6 g — I. See Oudh Estates Act. 

— — 1886 — XII. See Oudh Rent Act. 

— 1901 — II See Agra Tenancy Act. 

1901 — III. See U. P. Land Revenue Act. 

1906 — ^II. See U. P. Local and Rural 

Police Rates Act. 

— 1912 — IV. See U. P. Court of Wards Act. 

— 1914 — ^I. See U. P. Local Rates Act 
1916 — II. See U. P. Municipalities Act. 

Regulations. 

Reg. ibi9 — VIII. See Bengal Putni Taluks 
Regulations. 

— 1825 — XI. See Bengal Alluvion and 
DiLxmoN Regulation. 

Statutes. 

1915 — (5 & 8 Geo. V, C. 61). See Govern- 
ment OF India Act. 

1919 — (9 & 10 Geo. V, C.ioi). See GOVERN- 
MENT OF India Act. 

AilBitSioil* of — Consider aiton — Undue 

iHjiueuee-^ Burden of proof. 

Plaintiff sued defendant to recover a sum of 
money on the ground that the money had been 
paid to the defendant by mistake. Defendant’s 
admission in a previous suit that he had received 
the money from the plaintiff was proved against 
him. Defendant pleaded in the present suit that 
he had not received the money and that the re- 
ceipt executed by him in favour of the plaintiff 
obtained from him tmder undue influence ; 

Held, that the effect of defendant’s admission 
in the previous suit was that the burden of proving 
non-receipt of the money and undue influence 
was shifted on to him. L Wasakhi Ram v. 
Hussain Khan ^q 27 

Advctlt posSiSMon — Widow-— Reversionen, ad- 
verse possession against, commencement of. 

Where during the lifetime of a widow a stranger 
is in possession of her estate such possession 
does not become Rdveise against her revezsioners 
antU after her death. A Jagan.vaxh Singh v, 
SADAA SUVtB, (Ifaj) A. 1 , R, (A^ 44$ |;L| 


Agra Tentiiep Act (11 ol 1001)— 

Private partUion — One co-sharer in exelusive 
possession of a holding — T enant-ai-will assigning 
his rights to another co-sharer— Second co-sharer, 
if can be ejected. 

Where the lenant-at-wdll of a certain holding 
which by a private partition among the co-sharers 
has been assigned exclusively to one co-sharer, 
tr nsfers his ri hts to another co-sharer of the 
mahal, who cultivates the land himself, the for- 
mer co-sharer is entitled to eject the latter who 
will not be allowed to plead that as a co-sharer 
of the mahal, the land in suit is his khudkasht. A 
Hawal Rai V. Har Prasad Rai, (1914) A. I. R; 
(A.) 57 88* 

ss. 67 , 63 — Hindu widow's estate, what is 

— Widow, alienation by — Swif by reversioner for 
ejectment, whether maintainable. 

A Hindu widow’s estate is not a life -estate, nor 
is it an estate held in trust for reversioners. The 
widow represents the estate and has the power 
to make alienations subject to the right of the 
reversioner to have the alienations set aside 
if they are found to be either not for legal necessity 
or ! ot for the benefit of the estate , until such 
alienations are set aside, they do not cease to be 
operative, and operate as a bar to a suit by a 
reversioner for the ejectment of the alienee. A 
Kandhiya V. Raj Rup Kanwar, (1923) A. I. Rj 
(A.) 367 081 

s. 96 , applicability of — ^Thekadar, status 

of — Suit by thekadar under section, whether 
mainiatnahlc. 

1 he provisions of section 96 of the Agra Ten- 
ancy Act are meant to apply only to a non-occu- 
pancy tenant of an agricultural holding, and not 
to a thekadar who is not such a tenant. A suit, 
therefore, by a thekadar under that section is 
not maintainable. A GirJA Nand v. ParbhU 
Narain Sinch-Kashi Narksh, (1923) A. I. R. 
(A.) 398 606 

s. 160 , suit under, by mortgagee in posses^ 

sion, whether maintainable^ 

A suit under .section 160 of the Agra Tenancy Act 
by a person who is recordc d in the Revenue Papers 
as mortgagee is not maintainable, and an Appellate 
Court is not competent to go behind such an 
entry and to fiucl that, although the plaintiff's 
name is a recorded, he is not actually in po«se&‘'ioii. 

Durga Pars had v. Hajan Singh, il Ind. Cas; 

1 1 6 ; 33 A. 799; 8 A. L. J. 1025 and Ahmad Said 
Khanv. Masi Uilah Khan, 13 Ind. Cas. 975; 
34 A. 250; 9 A.L. J. 152. relied on. A Irsuad 
Mohammad Khani/.Jwala Prasad, (1923) A. la 
R. (A.) 344 068 

g. 164 — Suit by Co-sharer for share 0/ 

profits — Burden of proof. 

When in a suit against a lambardar for a share of 
the profits a co-sharer has given general evidence 
to show that rents are greatly in arrear \ that 
the tenants are solvent, an that there arc no 
special circumstances why the rents should 1 ot 
have been collected, the onus is on the lambardar 
to show that, for some reason not connected 
with his own legUgeace or misconduct* he Wit 
unable tt eedect the renter 
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kgiu Tenanoy Aet— coiicld, 

Mithan Lai v. Mizaji Lai, 17 Ind. Cas. 914; 
10 il. L. J. 529 and Shiva Chander Singh v. Ram 
Chander Singh, 30 Ind. Cas. 530; 37 A. 595: 13 
A. h. J. 851, foJlo vcd. A HnaA c-. Kam Ajjiiix 
S m:n, (1923) A I. R. (A.) 335 553 

s. 164— Suit by dispossessed morigai'ec 

against mortgagor for pr ifits, 7 vhc.her maintain ■ 

ulle. 

A ‘^nit under section 164 of the A»ra Tenancy 
A t by a dispossc.ssed iiiorign'oe against bis 
inortfragor fo“ profits is not maintainable. 

flanuman Din v. Ram Bisal, i i Ind. Cas. 260, 
red erl on. A Tikhkni Saiii" v. Ta^-'H-MI PandK, 
A. I. R (A.) 34 ^> 666 

S. 165 — U. P. Land Revenue Act {III 

of roor), 6 4 “ly.inibardar, position of — Co- 

shnrev in possession of s*r or kluulknsht— 
to recover e xcess profits, nunniainolnhiy of. 

A lambardar is not only a co-sharer but also 
the agent of the oiher co-sharers and is authori- 
sed to represent tht ni in all trans'aitirn*^ apper- 
tainincto the admini'-tration of the mahal and the 
Collection of its profits. 

.d lambardar can su , on his own behalf and on 
behalf of the other co sharris, such co-sharors 
of tlic village who hold str and khudkasht land 
for a refund of the profits realised by them in 
excess of their shares. 

Jiishamhhar Nath v. Bhola, 12 Ind. Cas. 920; 
34 A. 98, 8 A. L. J. 1243, dissented from. 

G'lnga Singh v, Ram Samp, 3^ Ind. Cas. 119; 
38 .V. r I A. h. J. 252, followed. A Kuxdan 
b\i, c iUs VNT Ra] ' 330 

— S 167 — Suit cognisable by Revenue 

Ctuirf — Appeal — Revision — High Court, power 
of. 

T'lc Iligli Court lia.s, by virtue of the provisi^on 
contained in section 167 of the Agra Tenancy 
Act, no jurisdiction to entertain a revision peti- 
tion against the order of a District Judge refus- 
ing fo entertain an appeal against a decree of an 
AsHsfaiit Collector in a suit of the nature speci- 
fied lu the Fourth Schedule of the Act. 

r n'bhii Narain Singh v. Ilarbans Lai, 35 Ind. * 
C IS, 279; 14 A. ly. J. 281 at pp. 2^)1, 292, Jumna 
iVo Oil V. Karan Singh, 46 Ind. Cas. 338: 41 A. 28; 
TO -A. ly. J. 85 0 and Gaj Kumar Chander v. Syed 
Sahiinaf All . 52 Ind Cas. 756; 42 A,. 83; 17 A. ly. J. 
I03~: r U. P. L. R. fAl 142, followed. 

Ki'sho Das v. Moral Pan ley. 23 Incl. Cas. 320; 12 
A. ly. J. 3G7, distinguished. A Adya Saran v. 
Kat.j Chauan, I A. ly. J. 524; 45 A. 507; (1913) 

A. I. R. (A.) 580 280 

Alluvion — Accession — Bengal Alluvion and Dilu- 
vion Regulation {X I of 1825 ) — Right asserted 
on several occasions negatived — Presumption. 
There is no law under which alluvial land 
can be. regarded as an accession to a village unless 
it is a case of gradual accretion within the meaning 
of Bengal Regulation XI of 1825. 

Plaintiffs asserted their rights to certain allu- 
vial lands in 1853, 1S84, 1894, 1899. igoi and 
1903 and the right was negatived on each occasion. 
They brought a suit to establish their title to the 
lands in 1904 but withdrew it. In 19x9 they 
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brought the present suit for declaration of thar 
title to the lands. It was found that they had 
nevei been in po.ssession of the lands in dispute* 
Held fi) that the plaintiffs had not established 
right to the laud in dispute ; 

(2) that even if they had acquired any rights 
to the land.s by accession, they had acquit seed 
in the deprivation of their rights and were no 
longer entitled to the property. 

Secretary of State for Ind' a v. Krishnanioni 
Gupta, 29 C. 518; 4 Boni. L. R, 537: 6 C. W. N. 
617. 29 I. A 104; S Sar P. C. J. 269 (P. C.) and 
Basanta Kumar Roy v. Secretary of State, 
40 Ind. Cas 337 ; 44 C. 858 ; i P. Ty. W. 503; 
32 M. ly. J. 5055 21 C. W. N. 642; T.5 A. L. J. 398;. 
2s C ly. J 487: 19 Bom ly. R. 480; {1917) M. 

W. N. 4.«2; G L. W. 117; 22 M. L T. 310: 44 I. 
A. 104 (P. C ), d’‘' 4 inQni‘!hed. A Bij Ai .Sii xmci.k 
Sjvt.iier V Ram • iikitn' Sin'mi. 21 A. 1 . 1.409; 
(1923) A. I. K. (A ) 5. o 45 A 35 

Amendment of plaint — Appellate toinf, poiver of 
— Amendment, when not allowallc. 

/ Ithough an Appellate Court has very uide 
powers in the matter cf yermittirg an amend- 
ment of the plaint in a suit, yet that Co* rt will 
not grant Mirh permission if the plaint ff has 
already bad an opportunity of amending his plaint, 
and has not availed hiuLself of it, and the amend- 
ment is likely to operate prejudicially to the 
defendant. S M \noijaR Das Ram Das, {'073) 
A. I.R. (S.)i 7 549 

Apueal, Civil — Objection to costs 4 ahen for first 
time, ukeihcr ento tamable. 

An objection to an award of costs against a 
party cannot be entcitained if taken in appeal 
for the first time Such an objection should 
be taken in the lower Court at the time when 
either the judgmert is delivered or the dot ree 
p blished. A J Aixt T.ai, e. b'tRM I^II’SSrs. Dx kga 
Puasad-Dau D.W’Ai,, (i<.23) A. I, R. (A.) 334 627 

— . — Order declining to accept security, 

whether appealable. 

An order declining to accept the security offered 
by a judgment -debtor before granting him an 
injunction staying the execution of a decree against 
him. is not appealable. Such an order is merely 
interlocutory, and it is well settled that an appeal 
lies only from a decree vhich conclusively deter- 
mines the rights of the parties udth respect to 
all or anv of the matter^ in controversy. L 
Bajrakg Das r. Doxgarsee Das, (1923^ A.*j. R. 
ID.) 446 ' 793 

Appeal* second — Finding not based on any 
evidence, whether binding. 

Although the findings of fact of a first Anpellate 
Court are not open to question in second appeal 
it is always orcii to the second Appellate Court 
to consider whether there is in fact anv evidence 
to support the findings. Fat Diianraj v. Firm 
S \ xEni Raai V \xxA Ty \i. 828 

Appellate Court— Judgment of reversal, contents of. 
Where the indg-nent of an Appellate Court 

reverses the judgment of the Trial Court, it is abso- 

utely necessary that good grounda should b^ 
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shown for coming to any finding of fact. There 
ought, at any rate, to be suffident material in 
the judgment to show that the evidence, and 
the reasons given by the Trial Court, have been 
duly considered in coming to a contrary ded- 
siou. Pat BhikhuMandai v. Bhikbhakar Dutta, 
(1923) A. I, R. (Pat.l 275; 2 P. L. R. 32 780 

ArUiraiion — Private reference to arbitration — 
Examination of witnesses — Commission, 

Court, whether can tsswtf — Civil Procedure 
Code (Act V of 1908), 6S. 75, 1 51, 

Seh. I — Inherent powers of Court, when 

erereis^d — Consent of parties, whether can confer 
jurisJuMcn — Arbitration Act [IX of 1899), 
applicability of. 

When parties to a dispute refer it to a private 
arbitration without the intervention of a Court 
of Law, the Court has no jurisdiction to issue a 
Commission for the examination of witnesses in 
the matter referred to arbitration. 

Rahiahai v. Rahimaba%, 7 Bom. L. R. 560, 
and Hayward v. Mutual Reserve Assosiation, 
(1891) 2 Q. B. 236; 65 L. T. .j9i; 39 W. R. 624, 
distinguished. 

The powers regarding the granting of Commis- 
sions for examination of witne.«ises are expressly 
given by the Code of Civil Procedure, the Indian 
Arbitration Act and the Rules of the High Court 
end du not depend upon any implied or alleged 
inherent powers of the Court. 

Section 75 of the Code of Civil Procedure should 
be read subject to the rules in the First Schedule to 
the Code and cannot be read as giving a Court 
power to issue Commis.sions to examine anybody 
anywhere before any private person, whether or 
not am suit has been instituted. 

The Arbitration Act (IX of 1890) docs not 
apply to all case.s and where certain events arise 
which are not covered by the Act, then the parties 
are left without any remedy and the Court has 
no Jurisdicton to remedy the defects under the 
Arbitration Act. 

In re BabaUas Khemchand, 57 Ind. Cas. 907; 
22 Bom. L. R. 842: 45 B. i, explaincxi. 

"Where the Court has no jurisdiction to pass 
an order, the consent of the parties cannot give 
ii jurisdiction. B James Mackintosh!;. Scindi a 
Steam Navigation Co., Ltd., 24 Bom. L. R. 853; 
(1922) A. I. R. (B.) 444: 47 B. 250 221 

Arbitration Act (IX of 1899), ss.ll, 14 — A rbitration 
and award — Receipt of fees by arbitrators from 
parties prior to inquiry — Performance of minis- 
terial acts by arbitrator in absence of one party — 
Misconduct — Statement of arbitrator as to what 
took place before him, whether conclusive. 

Where parties are at variance as to what took 
place during the course of an inquiry before arbi- 
trators, the proper course is to take the statement 
of the arbitrators as to the facts as prima facie 
representing the true state of affairs as to what 
took place at the time of inquiry, unless there 
• very strong reason for doubting the accuracy 
of the .statement of the arbitrators as regards 
the fact.s which took place before them and within 
their competence. 


Arbitratioii Act— cont .. 

The statement of a Judge holding an inquiry 
as to what took place before him is almost con- 
clusive as regards those facts and there is no reason 
why, as regards a statement before arbitrators 
appointed by the parties themselves, there should 
be any less rigid .standard applied when dealing 
with questions of fact, asserted by one side and 
denied by the other. 

A party to an inquiry before an arbitrator can- 
not challenge it on the ground that opportunity 
was not given to him to call witnesses when he 
himself did not court opportunity by asking the 
arbitrators to call witnesses or adjoi m the in- 
quiry, for the examination of witnesses. 

Where a lawful and reasonable fee has been 
agreed by the parties to be paid to an arbitrator, 
he is not guilty of misconduct in getting pay- 
ment of such fee before the commencement 
of the inquiry. 

Where an act judicial in character is to be per- 
formed, the arbitrators are bound by the same 
rules as bind the Courts end are not entitled to 
decide or give their award in the absence of one 
or more of the parties to the arbitration with- 
out notice to them. 

But where the act done is not of a judicial nature 
but merely ministerial in it- < haracter, it is compe- 
tent to one or all of the arbitrators to have it 
performed in the absence of one or more of the 
parties. 

Anderson v. Wallace, (1835) 3 Cl. & P. 26; 

6 B. R. 1347: Manindra Nath v. Mohanunda 
Roy, 13 Ind. Cas. 161; 15 C. L. J. 360, followed. 

Where before the commencement of an arbi- 
tration inquiry, the arbitrators recorded state- 
ments of the case of, and received documents from, 

< ach of the parties to the inquiry in the absence 
of the other : 

Held, that the acts were purely ministerial 
and not judicial in their character and the award 
W'asnot liable to be vitiated thereby. M In the 
matter of the Arbitration Act, 17 L. W. 648 

850 

B.lh— Limitation Act {IX 0/ 1908) 

Sch. /, Arts. i8r, i^2~~Awafd filed in Court 
. — Execution of awaid — Limitation — Article 
applicalle. 

When an a war 1 becomes enforceable as if it 
were a decree of Court und.r scetion 15 of the 
Arbitration Ait.^aU the attions of the su.ct vsiul 
party in enforcing his rights under the awa.d 
Decome amenable to the provisions of the Civil 
Procedure Code and the Limitation Act which 
govern the execution of decrees. 

An application for execution of such an award 
is. therefore, governed by Art. 182 of Schedule I to 
the Limitation Act. L Pokhar Dasu Radda 
Kisiien 

S. 19 — Contract, construction of-— Dispute 

to be referred to arbitration— Damages, claim for 
whether can be referred— Stay of suit— Discretion 
of Court. 

A contract for delivery of goods provided that 
should any disputes arise as to the interpretation 
of the contract or any matter in connection there- 
with or the carrying out thereof, the same shall be 
submitted to arWt ration : ” 



GBNERAI. INDEX. 


Vol. 75] 

Arbitration Act— contd. 

Held, that claims for damages for breach of 
contract were not excluded under the clause. 

A suit for damages for alleged breach of contract 
can be stayed by a Court in a proper case pending 
reference to arbitration. 

But it is open to the Court to decline to stay the 
action either by reason of the fact that there are 
charges of fraud, or by reason of the Court coming 
to the conclusion lhat in arbitration complete 
justice cannot be obtained between the parties, 
or for some other proper cause that the matter 
should be kept in Court rather than be referred 
to arbitration. 

Nobel Brothers Petroleum Production Co. v, 
P. Stewart and Co., (1890), 6 T. R. 378, dis- 
tinguished. MMajeti Subbiah & Co, w, Teteey 
& WhiTeEY, M. L. T. ^80; 4') M. I.. J, 39; t8 

L.W. 77: {1923) M. W. N'. 445: {1923) A. I. R. 
M.) 693 67a 

8 . 19 — Stay of suit— Duty of Court — 

Discretion how to be exercised — Onus — Refusal 
to stay suit — Civil Procedure Code (Act V 
0/1908), s. T15 — Illegal assumption of revision 
— Jurisdiction — No other remedy open -Inter- 
Pretation 0/5.115. 

In an application for the stay of a suit under 
section 19 of the Arbitration Act it is the 
prima facie duty of the Court to stay the suit 
and the onus is on the plaintiff to show why he 
ihould not be bound by his agreement to refer 
and that sufficient reason exists why the matter 
should not be so referred. The Court is vested 
with a discretion to stay or not ti'* stay a suit 
but the discretion must be guided by judicial 
principles. 

Goverdhandas Vishindas v. Ramckand Manjimal, 
47 Ind. Cas, 783; 12 S. L. R. 41, Abdullah 

Harojn v. Messrs. E. D. Sassoon & Co., 56 Ind. 
Cas. 70; .13 S. L. R. 201, followed. 

Section 115, Civil Prot^edure Code, applies to 
jurisdiction alone, the irregular or non- exercise 
of it, or the illegal assumption of it, the section 
is not directed against conclusions of law or 
fact in which the question of jvuisdiction is not 
involved. 

^Balakrishna Udayar v. Vasudeva Aiyar, 40 
Ind. Cas. 650; 19 Bom. L. R. 715; 15 A, R. J. 
645: 2 P. L. W. loi; 33 M. L,. J. 69; 26 C. JL,. J. 143; 
(l9i'») M. W. N. 628; 40 M. 793; 6 L. W. 501; 22 
C.W.N.so; II Bur. L. T. 48: 44 I.* A. 26. (P.C.), 
followed. 

Section 115, Civil Procedure Code, should 
receive a literal rather than a narrow interpretation 
especially when the applicant has no other 
remedy. 

Bai Atrani v. Tkakur Kunwar, 33 Ind. Cas. 
858; 40 B. 86; 17 Bom. L. K. 1097 and Narain- 
V. Jassomal, 65 Ind. Cas. 37; 15 S. I*. R. 135, 
followed. 

The lower Court ref used to stay the suit under 
section 19 of the Arbitration Act on the sole 
ground that there was a breach of warranty on 
the part of one of the contracting parties and 
did not apply its mind to the question whether 
there was sufficient reason why it should not 
be r«ferre€ in accordance with the submisslop : 
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Held, that the lower Court had illegally 
assumed jurisdiction, that there was an irregular 
exercise of it and that there was an erroneous 
conclusion of law S ForbEs, Forbes Campbeei, 
& Co., Ftd. V. VErsimae Dewanmae 1041 

Auction sale — Extent of property sold, test of. 

The test determining the extent of the prop- 
erty sold at an auction is, to ascertain what the 
Court intended to sell and what the purchaser 
understood he bought. The question of what the 
Court could or should have sold does not arise. 

Pettach^ Chettiar v.Sangili Vira, 10 M. 241; 14 LA. 
84; II Ind. Jur. 272; 5 Sar. P. C. J. 38; 3 Ind. Dec. 
(n. s.) 921 (P. C.), Abdul Aziz Khan v. Ap- 
payasami, 27 M. 131: 8 C. W. N. 186; 31 I. A. i; 

6 Bom. h R. 7: 8 Sar. P. C. J. 568 (P. C.), Mahabtr 
Pershadv. Moheswar Nath Sahai, 17 C. 584; 17 I. 
A. ii; 5 Sar. P. C. J. 4891 8 Ind. Dec, {N. s.) 929 
(P. C.), relied upon- N Sakharam v. GiTabai, 
0923) A. I. R. (N.) 33.? 828 

Bengal Alluvion and Diluvion Regulation (XI ot 

1825). See Alevvion 35 

Bengal Estates Partition Act (V of 1897), ss. 7 , 22, 
28, 25, application of — Partition proceedings 
— Suit raising cbjecUon to proceedings, main^ 

tainability of. 

The suit contemplated by section 25 of the 
Bengal Estates Partition Act is a suit raising a 
question referred to in section 23 of the Act and 
not a question under section 22 of the Act. 
Hence a suit which does not raise any question 
of right or title or of extent of interest of the 
pi a ntiff but raises an objection to the proceeding 
of the partition proceedings, before the Collector 
is not affected by section 25 of the Act. 

Badri Narain Singh v. Subhkaran Misser, 
61 Ind. Cas. 90; 6 P. L. J. 41; 2 P. L. T. 130, 
overruled. Pat Kuedip Sahay v. Pajkumar 
Singh, i P. L. R. 3^6; 4 P. L. T. 633 1048 

ss. 23, 26, application of — Partition pro- 
ceedings — Suit objecting to partition, whether 
maintainable — Partition— Presumption. 

Section 25 of the Estates Partition Act applies to 
suits by the class of persons referred to in section 
23 of the Act, that is to say, persons claiming 
a right or title in or to a parent estate and not 
to suits by persons objecting to any partition at 
all. 

Previous partition may be presumed without the 
production of a formal fartition-deed from the 
facts that the proprietors of the estate have been 
in .separate possession of their pattis and have been 
separately collecting the rents throughout the areas 
allotted to them from different tenants for a very 
long lime and there are a number of documents 
which apparently take it forgranted that the differ- 
ent proprietoih were 1.1 separate possession and 
held the different pattis in severalty as re- 
presenting their respective interests in the estate. 
Fat Narshino Thakur v. Btshunperg ash Singh, 
4 F. If. T, 629; (1924^ Pat. ^818 



1 c 62 


INDIAN CASES. 


[u-23 


Bengal Municipal Act (III oi 1884), «s. 34. 43 44 

—B idence Act { / of X872), s. 78 {5)—LeMe 
granted by Chairman of Mumcipal Corporation 
not sanctioned by Commissioners at meeting-^ 
Legality— Bur ien of proof— Admissibility of 

proceedings of Municipal Corpnmt'on-Pre- 
sumption as to nature ani extent of powers of 
Municipal Corporation— VMro vires transaction— 
FCiceipis of rent, whether validate transaction. 
Tinder the Bengal Muni'iapal Act (III of 
1884). a lease of land belonging to a IMiinicipal 
Corporation granted b} lh(‘ Chairiraii of the 
Corporation is void unless the lease havS been 
sanctioned by the Coniniissioners of tlie Corpora- 
tion at a meeting, and the burden of proving 
that a particular lease fulfilled the ret|mrements 
of the vStatute lies upon the person who asserts 
its b'gality. 

Jagannath Saha v. Chairman of hevhani- 
pur Mnmaiaalitv, •! Cns 55, 0 C J . 286. 

followed. • 1 

Under sub-section (5) of section 78 of tlie Evidence 
Act. proceedings of a Municipal body in British 
India mav be proved by a copy of such proceedings 
certified 'by the keeper thereof 

Where a Corporation is constituted by a btatute, 
all persons and Corporations are presumed to know 
the nature and extent of its powers 

Maegregorv Dover 8 l Deal Railwav Coaipany 
fi8sd^8 O. B. 018 at p. 6 v, 7 Baihv. Cas. 227; 

I J a B do: 17 i 31^': 

8S R'ft.yl-S: r'8 H K, 2 1 followc-a 
Where a transaction of lease entered into by the 
Chairman of a Corporation is ultra vires under the 
law it cannot be validated by ratification by reason 
of the Corporation having received^ rent for any 
length of time under it C Aksimv Ki'mik C hand 

r CoMMiSSTOXJCKS OF BoO I< V MT'Mc IJ’Atl’) V 

C. L. J.*5Sd, (i 9E0 A. L K. (Cl 0-5 506 

S. 356, Sch. IV—Distress IVariant— 

Constituent ot regular scrAce- ’Om'thn: to specify 
date oi return, effect o] . . , 

Where ‘service of a D st^'cso W irrant, i siicd 
under the Bengal m ' ; • cannot be 
effected perijoual'y <■ the a I;-., tue face 

Eat it is left at his house and presented to an 
adult male nieiuber of his ianidy cocstitiite 
3e<dilar scivice iind'T seclitui 7,56 of *he ^ct 
Ihe mere omi^don to specify t»*c date of 
return in a Di^xtress Warrant assued in the pre- 
form provided by the Bengal Municipal Act. 
Vthe ule IV, docs not rtn ei the wairant dbgai 
pat (bJVKRNMEXT AdVOCTAK, Bl-irAK AXD OitlSSA 
P, Gang A Prasad, 3 V- L T. S50 (i‘) 22 ) A. I R 

(Pat.) 532; t 3 719 

Bengal Fatni Taluks Regulation (VIII of 1819), 

S Iti—Sale of patni taluk set aside— Purchaser, 
remedy of — Smt to recover puvihase-money, 
whether maintainable . 

The object of the Legislature in enacting section 
XA of the Bengal Patm Taluks Regulation was to 
aloicl multiplicity of 
protection to an innoCei.t piiicn... i 
whose favour might be v!i:ci II"' v 

on his part. . , , . . - 1 i.-, 

Where a sale of a patm taluk is set aside, the 
mirchaser must have recourse to the remedy 
provided hy section M of the litugal Patni 


afford 
tiu sale in 
•cut default 
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Taluks Regulation to the, extent that it is avail- 
able. and he cannot maintain a separate suit to 
obtain the relief which, if he had so desired, 
miirhl have been granted to him against the 
zemindar in the suit for reversal of the sale. 
C .Moiivmmid A\rixy. BrjOY Chand MauaTAu, 50 
C. 716, lb C. L. J. 102, (rp23)A.I. R. (C.) 7T2 

n 

Bengal Tenancy Act (VIII ol 1885', ss 22 (2), 49 

— Landuir-i and tenant — Occupancy holding pur- 
chj'^ed Iv f'i sharer landlord, effecit of — Sub-lessee, 
po:>itwn of — Ejectment by notice. 

A CO sharer landlord who purcha.ses an occu- 
paiKv holding is n-'t in the position of n raiyat 
with reenrd to th<^ holding but holds it in his right 
as a o proprietor, and a person to whom he lets 
out till land is not an utKlcr-jf-rn yi?/, but a ra-’yat 
cr a teiiLir ' -bol Er who ii; not liable to be ejected 
bv .servux* ot iK/tb e under section 40 of the Bengal 
Tenancy .Act. C R^biiAN Ai.i v Cuvndkv Mohax 
Dass so C '.jo 27 C. W N. 73Q: {' 23) A. I R- 
(C) 701 447 

■ - s 29 — fnterpretahon — Tenant taking set- 

Vement jrom. propnetors, position of — Smt by 
the Jc.ad.'ir f'^r arrears of rent — Rate of rent 
pav ibD — Enhanced rent Paid for *hree vears — 
Enhancemeni, whether validated. 

The rule of .section 29 01 the Bengal Tenamv 
Act in'endod to be a strict one which the 
Cuur+« should not ahow to be defeated or evaded 
Plaint: Ft. ihe 'hekada) of a patta in a certain 
estate, .sued to recover arrears of rent on the 
basi-' of a leise It appeared that defendart 
So I t<;ok d.flerent Ica.ses from defendant Xfi 2 
till- orop'b tor ot tin- e.'-'tate and finally executed 
a 11 \\ respcv-t of the whole of the area 

coiuiirised 1:1 tlie previ jus kahithyats. On the 
expirv of this kabulivai, defendant No r 
took a fresh settlement ot the same land from 
the proprietor at a rental in kind the value 
ot vholi was estimated at Rs, t>i. A suit wa;> 
brought in respect ol tb'.s lease 

JJeLl. lint defendant No i had acquired oc- 
cupancy rigliis bv this settlement aud that t.v 
virtue of secUon of the Bengal Tenancy r^et, 
his rear iiinst be taken to be the original » ash 
rent 

(2) that the plaintiff's suit was an attempt to de- 
feat ih*- pi ovi.von'' of seetio'i 29 of the Bengal 
Teiian< y Ac* and he was not entitled to gH any 
rent other than the original cash rent. 

T >rap Ah v Kaiipada Bandopadhya, 34 

Ind. Cas. 97, 23 C L. J. 63^, iollowed. 

\ 3 ) that oven it the enhanced rent had realised 
for tliicc 5-e.ars, the illegal enhancement 
could not be validated. Fat Mkyrica v. Lira 
Band BY 22 

— — ss. 30, 31 -B, 37, 115 — Intention of 

Legislature — ' Prevailing rate,'* meaning of — 
Method of ascertaining prevailing rate—OccU' 
pancy holding— Enhancement of rent. 

Where more than 15 years have passed since the 
rents w^erc last settled, the landlord cf an occupancy 
holding is entitled to an enhancement if he can 
fihow that the rent paid by the raiyat in any par- 
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ticular case is below the pre\ai]mg lalt paid by 
occupancy fcityaii> for lauds of a similar dcscnplioii 
and with similar advantages in the same village 
or in neighbouring villagt s and that there is no 
sufficient reason lor his hoI<liiig at so low a rate. 

The intention of the hegislalnu in section 30 
clause (6) of the Bengal Tenancy Act appears 
to be that when a prevailing rate, whatever may 
be the exact meaning of that expression, has 
once been determined as stated in the section, 
the rate so found shall be deemed to be the jirc- 
railing rate unless it can bt' shown that the actual 
prevailing rate has risen liy an increase in the 
rents in the village generally owing to a rise in 
the price of staple iood crops. 

The expression ' prevailing rate ” as used in 
section 31-B ot the Bengal Tenancy Act, must have 
the same meaning as th'. same exjiression when 
used in section 30, that is to sa} , it must be the 
prevailing rate paid by the occupancy vaiyati> tor 
land of a similar description and with similar 
advantages in the same village or in neighbour- 
ing villages 

In a-f'v rt.duir'' the piev, tiling rate rct’uHl must 
be 1 .ni i'* ii’e icnls puul by oecupancy raiyaii, 
holding similar hind.s in the whole oi the village 
or in neighbouring villages anel not to the rents 
paid by some of iheiii only. Pat K amji K.\.m v. 

Singh, (io- 3 ) b'^t 345 P. T. T. 
77 411 

— — SS 32. 105. 109 — Sint for abalement of 

rent — Flaintijf, wnat must prove — Question oj 
determination of area, whether can be gone into 
tn civil suit. 

In order to succeed in a suit for abatement of 
rent, brought uiiJer section 32 of the Bengal 
Teumey Act, the plemtifi must show that thrre 
has been a dmiiaution of area m the laud held 
by him at the date ot the suit. 

In order to assess a fair r^iit upon a holding 
it is necessary for the Settlement Officer to 
ascertain what is the area held, and lor this 
purpose he may either aaept the area entered 
lu the Record of Rights, or alter it altei taKiiig 
evidence. It is not aecessary that a direct 
issue should be raised as to the area of the 
holding. 

As tne question of the determination of the 
area heid lorms the subject of proveedmgs taken 
before the Settlement Officer, unaer t,ection it>5 
of the Bengal Tenancy Act, the questiox: of 
area cannot be again raised in a mvii suit, lat 
KESHO 1 R.'iSAD S1.NGTI i'. B UAGW\T SaRaX P.VNDE, 
(1924) Pat. 18; 5 P, L,. T. 98 670 

— . g. 50 (2) — Presumption as to rental — 

Claim for enhanced rent — Flaintijf, what must 
provf. 

Where a landlord claims increased rent, 
he must, in order to succeed, rebut the 
presumption arising under setion 50 (2) of 
the Bengal Tenancy Act. 1883, in favour of a 
tenant tUA if he held the tenure at a fixed rent 
for 20 years, he held it from the time of the Per- 
manent SAtlement P. C. Kumar Pjrasanna Deb 
RaikaT V, Odievw Chamdra Sah.v, 18 D. W. 147; 
%g 2 3 ) A. I. R. iP. C.) 85; 45 M. D J. 7791 3J 
A. T. 43* 


Bengal Tenancy Act— contd; 

- - S ^Q-^-Non-iransferable holding — Trans- 
fer by occupancy tenant — Landlord, whether 
entitled to eject Iransfercc— Incumbrance, meaning 
of. 

A surrender of a non transferable holding by 
an occupancy raiyat to his landlord, where the 
raiyat has previously transferred a portion of the 
holding to another person, entitles the landlord 
to enter upon the whole holding and eject the 
tran.sferee or to settle it with another tenant. 

Per Miller, C. J . — The transfer of a non- 
transferable holding is not binding upon the 
landlord in the sense that it imposes upon him 
any obligation to recognise the transferee as his 
tenant. 

Mohstnuddui Bhagaban Chandra Sutradhar, 
bi Ind Cas, 443; 48 C. boy; 25 C. W, N. 29; 32 
C. 1 / J 28G, not followed. 

The word '‘incumbrance " in section 80 of the 
Bengal Tenancy Act implies a subsidiary iutcri'st 
charged upon or carved out of a parent estate 
such as a lease, mortgage, charge, easement or 
other interest limiting the full rights ot owner 
.ship in the estate to wTiich it appertains. It i- 
something which atlects the quality of the parens 
estate making it something less than it was befoit 
the encumbrance wms created. c 

Per MuUtck, J. — The proper interpretation 
of section 80 of the Act is that, upon the surrender 
oi an entire holding, the landlord is entitled to 
eject every occupant on the laud except those 
protected by clause (0) of the section. 

Per Jwala Prasad, J. — The sale ot a portion 
or ot an entire holding is not an incumbrance 
within the meaning oi clause (0) of section 8b 
oi the Bengal Tenancy A A. 

Ill a iion-truiisfer.i bp holuing the leiiaiit J/as 
no ligiit to tr<m.sier without i.e conient of the 
landlord and the transn r ol the whole or part 
ot A i-, lai alid nv' ior as the ia iUlur . i. concoine 1. 
tat Sheoraji Kuur v. Dhani miax, 4 P. T. T. 
501, 1 P. T. R. 402, (1923) Pat. 305; (1924) A. 1 R. 
(Pat.) I 79, it 

— . SS. 37^ X67 — Landlord and tenant — 

Abandonment oj holding, what amounts to — 
Usujruciuury mor.^g:iic uj tenant, effect oj — 
A-nnulment of incumbrance — Procedure, 

There may be aii abandonment of a holding 
ajiurt trom the provisions ol section 87 of tne 
Bengal 1 cnaiicy Act, b .t 111 .such a case it 
must be proved cither that the tenant has 
transferred lus whole interest in the property 
and teased to take any further interest theiem, 
as, Iv-.r example, by a saic of the whole property, 
or that he nas abandoned the right to xe-takc 
possession in tuture or has either lelt the \ liiage 
wiiliout the intention ot returning or done some 
other act which would clearly inoicate that he 
no longer retained the sfes recuperandi. 

Tile mere fact that he has mortgaged the entire 
holding under a usufructuary mortgage and haa 
given possession to the mortgagee continuiug 
nimsclf to reside lu the same village, afior s m 
itself iio evidence from which it can be lufened 
ihat he has entitcly aba.idoued his ri.,hts iu 
the property and has no intention of ever redeem^ 
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ing the mortgage and re taking possession. 

Samujan Roy v. Munshi Mahaton, 4 C. W. N. 
493, Monoh r Pal v. Ananta Moyee Dasya, 
20 Ind. Cas. 198; 17 C. W. N. 802. distinguish- 
ed; 

The mere sale of a holding in execution of a 
rent-decree does not in itself, without f urther 
steps being taken by the purchaser, annul any 
incumbrance which there may be existing on the 
holding. Pat Ram IvAI, Mandkr v. Kui,dip 
Karayan Tewari 841 

ss. 103 , 106 — Entry in Record of Right 

— Presumption — Suit for correction of entry — 

Burden of proof. 

The plaintiffs landlords brought a suit under 
iection 106, Bengal Tenancy Act, for correction 
of certain entries in the Record of Rights mode 
under section 103 of the Act. The lower Court 
decreed the suit relying on Road Cess Returns and 
the Quinquennial Register prepared under Regula- 
tion XLVIII of 1793 : 

Held, (1 ) that the re was a presumption in favour 
of the defendants from an entry under section 103B 
of the Bengal Tenancy Act and the onus of 
proof was entirely on the plaintiffs to negative 
the effect of the said presumption ; 

(2) that having regard to the provisions 01 the 
Cess Act, the Road Ces.s Ret turns were not ad- 
missible in evidence ; 

(3) that even assuming that the entry in the Qutn- 
qaenniai Register was admissible in evidence it 
was not sufficent to negative the presumption 
imder section 103B of the Bengal Tenaucy Act. 
C PromodE Chandra Roy Chaudhury v. 
Binayak Has Acharjya Ch.audhurv, 27 C W. 
K. 548; (1923) A. I. R. (C.) 5 ii 801 

— - • s. 103 B — Record of Rights — Presumption 
of correctness — Prior documentary and oral 
evidence, value of— Provincial Settlement Record, 

, value of —Occupancy tenant, status of, whether 
can be acquired by custom. 

Evidence of facts, documentary and oral, of a 
date prior to that of the publication of the 
Record of Rights is admissible and should be 
taken' into consideration in determining whether 
the presumption under section 103 B of the 
Bengal Tenancy Act has been rebutted or not. 

Sheonandan Per sad Sukul v. Bacha Raut, 

4 Ind. Cas. 54; 9 C. L. J. 284. followed 

In determining the status of a tenant the Pro- 
vincial Settlement Records are of high value, 
and are sufficient to rebut the presumption of 
correctness that must attach to the Re visional 
Settlement Records, where it appears that there 
was a procedure by which the status of the 
tenant could have been changed to what it is 
recorded in the Revisional Settlement Records. 

A person cannot by custom acquire the status 
of an occupancy tenant, notwithstanding that he 
18 so recorded in the Record of Rights. If kt 
relies on any custom, it is for him to allege and 
prove that custom. Pat RACHUNAtn Misra v. 
Rah BBsERA, 1 Pat. 167; (1922) A. I. R. (Pat.l 
548 ;SP.l 4 .T.i 40 487 
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— s. 170 (8) — Decree for arrears of rent, sale 

held in execution of — Application to set aside 
sale, after holding knocked down to auction- 
purchaser, competency cf — Order refusing to set 
aside sale — Second appeal, whether lies. 

Section 170 (2) of the Bengal Tenancy Act 
operates as a bar to an application by the 
holder of a decree lor arrears of rent to set 
aside a sale held in execution of that decree on 
the ground that the decree has teen satisfied 
out of Court, when such application Is made after 
the tenure or holdini has been knocked down 
to the auction- purchaser. 

An order refusing to set aside a sale held 
in execution of a decree for arrears of rent Is 
not open to second appeal. Fat Jagdhari Rai v. 
LangatGope, 4 P. L. T 495; (1923) A. I R. 
(Pat.) 572 876 

— S. 174 — Orissa Division — Sale for arrears 

of rent — S. applicability of. 

The provisions of section 174 of the Bengal 
Tenancy Act apply to the sale of a holding lor 
arrears of rent in Orissa. 

In Orissa, section 174 of the Bengal Tenancy .Act 
applies to suit.® that originate in the Civil Court 
as well as to those that originate in the Collector's 
Court under the law as it stood in Oiis.'-a before 
the section was there introduced. 

Baikal Panda v. Jogendra Nath Bose, ii 
Ind. Cas.239; 14 C. L. J. 168; 16 C W. N* 511, 
approved. P C KsheTrabashi Mahanti v. 
Ratnak.^r MahapaTra, 38 C. T,. j. 219 878 

8 scope of— Suit by landlord against 

tenant — Dispute as to occupancy rights — Co«- 
promise by tenant giving up claim, validity of. 
Where there is a bona fide dispute between h land- 
lord and the tenant as to the latter's possession dtf 
occupancy rights in the land and a compromise 
decree is passed in the suit on the admission of 
the tenant that no such rights exist, the tenant 
cannot subsequently contend that he, having 
as a matter of fact acquired occupancy rights 
in the land at the date of the compromise, the 
decree was not binding on him. To such a case 
section 178 of the Bengal Tenancy Act has no 
application. The section would be applicable 
if the occupancy right of the tenant was recog- 
nised and then given up by him under the 
compromise. 

A compromise decree was passed in a suit brought 
by a landlord against the tenant in which there 
was a dispute about the existence of occupancy 
rights in the land in favour of the tenant. The 
compromise stated; " It has been settled be- 
tween your petitioners, the plaintiff and the de- 
fendant, that a decree be passed in favour of the 
plaintiff in respect of the land in suit," and 
further, “that your petitioner, the defendant, 
has given up his claim to the kashtkari right in the 
land decreed:’* 

Held, that the compromise did not offend 
against the provisions of section 178 of the Bengal 
Tenancy Act. Pftt C. G. MaCdonaI.0 v. Tek* 
rarain Rai Wt 
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Bdltr loaiU Eulds of 1869 — Deshpandia Tcdlowance, 
wh$iher inzm, — Succession — “ Direct I neal heirs ” 
in f. 5, meaning of. 

Deshpaade allowance in Berar is an inam and 
is governed by the Berar luam Ru^esof iSsg.TLe 
falls I nder clause (|) (first) and is dealt 
with by r. 6 of the Rules. 

The words " direct lineal I'e rs ” in r. 5 of the 
Berar Inam Rules refer to the heirs of the person 
mentioned just before in the same clause, that is, 
the first grantee under the British rule and not to 
any future incumbent who has not been mentioned 
anywhere in the clause. N CtiANDR-vBnAGA v. 
Ganeish Kesheo 932 

Baddhist Law — Succession — Wife living apart 

from husband, rights of. 

When a wife has lived apart from her 
husband, by mutual consent, on account 
of incompatibility of temperament, and there 
is no proof of nndutifui conduct towards her 
husband, it would not, under the Buddhist Law 
disqualify her from inheriting to her husband's 
estate or disentitle her to claiming Letters of Ad- 
ministration as against a grandson. L B Maung 
Mauno Tin v. Ma HiyA U, > Bur. L. J. 5S; (1923) 
A. I.R. (R.l 150 200 

Burma Oambling Act (I of 1899), s 12 ~~Conviction, 
when justified. 

Where a person is charged under section 12 
of the Burma Gambliug Act, the mere fact that 
on one occasion he received a sum of money from 
one of the players, or from the winner, would not 
be sufficient to justify his conviction : there 
ought to be evidence of other incriminating cir. 
cumstances in order to prove the offence. R 
Nga San Dun t;. BxMPEror. 2 Bur, L. J. 8- 
(1923) A. I. .R. (R.) 144: 2^ Cr. L. J. 933 

357 

>— — s. 12 — Offences contemplated by section — 

Duty of Court-— Essentials to justify conviction — 
Informer, stniement of. 

Section 12 of the Burma Gambling Act con- 
templates at least four distinct offences in relation 
to a common gaming house, and it should be 
explained to an accused person the exact charge 
he is called upon to meet. 

Itt order to justify a conviction under the above 
section, there must be evidence of actual know- 
ledge on the part of the accused. 

There is no iustification in law for making 
use of the statement of an informer, to the deteri- 
meutof a person accused under the Burma Gambl- 
ing Act, R Ah Lin V. Emperor, 2 Bur. L. J st 
(1923) A. I R. (R.) 141; 24 Cr. L. J.871 71 

Burma Laws Act (XIIl 0 ! 189$), s. 13 (1)-- 
Burmese Budikist Ltw—Gifi — Possession, 
transfer of, whUher necessary — Gift to become 
operi^tivc after donor's d;ath, validity of. 

XJn4er section 15 (i) of the Burma Laws .A.ct, 
where the Court has to decide any question re- 
garding succession, inheritance, marriage, etc., 
the role is that Buidbist l„iw is to apply in cases 
where tfie parties are Buddhists, except in so far 
as such law hte by enactment been altered 01 
abolished* 

There may bs cases where the facts and cir- 
cwmslatices surraiiadiuj u gift necessitate the, 
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decision of a question regarding succession or 
inheritance and when that is the case, Burme^je 
Buddhist Law must form the rule of decision, 

A Burmese Buddhist cannot dispose of his prop- 
erty after his death by Will, and no Burmese 
Buddhist can, therefore, under the guise of making 
a gift, be allowed in effect to make a W ill. He cannot 
set at naught the pro\nsions of his personal law 
as to the inheritance of his property after his 
death. Where, therefore, his act in making 
a gift, owing to the ciicumstances in which it 
is made, or the conditions attached thereto, 
is ‘^uch as to affect the succession to or inheritance 
of his property after his death, Buddhist Law 
must be resorted to, to arrive at a decision as to 
whether his action can be maintained or is invalid. 

Maung Pan U v. Ma Kyi Nyo, 8 Ind. Cas. 
1200; 3 Bar. L. T. 107, Annamalay CheUyx. Maho^ 
med Ismail, 23 Ind. Cas. 903; 7 L. B. R. 123: 

7 Bur. L. T. 75, Ma Pan Nyun v. Ma Hla Sein, 

30 Ind, Cas. 665; 8 L. E R. 190; 8 Bur. L. T. 

J49 and Maung Ba Maung v. Maung Pyu, 40 
Ind. Cas. 854, relied on. 

It is open to a Burmese Buddhist to make a 
gift or an alienation of .some of his property during 
his lifetime, but it i.s not open to him to make 
a Will, or a gift which is to operate after his death, 
contrary to the t^rms of the Buddhist Law as to 
inheritance. R MaThein Myaingi/. ILvung Gyi, 

I R. 351 ; ( 1924 ) I- R- ) 13 168 

Calcutta Improvement Act (V 0 ! 1911), ss. 42 
(a), 64 (1) — Improvement Scheme — Acquisition 
of laud from Calcutta Corporation for recoup'^ 
ment — Board of Improvement Trustees, power 
of — Land required for "executing Improvement 
Scheme," meaning of — Land affected by 

execution of scheme," whether covered. 

The Board of Trustees for the Improvement 
of Calcutta cannot inconnection with an Improve- 
ment Scheme, arqu.re under section 34 (i) of the 
Calcutta Improvement Act, lands vested in the 
Corporation of Calcutta, which are "affected by 
the execution of the Scheme” within the meaning 
of section 42 (a) of the Act and are required for 
purrosesof recoupment. Such lands are not lands 
required for "executing the Improvement Scheme” 
within the meaning ot section 54 (i) of the Act. 

Per Richardson, J.—VndQT clause (a) of sec- 
tion 42 of the Calcutta Improvement Act it is 
open to the Board of Trustees to make provi- 
sion in an Improvement Scheme for the acquisi- 
tion, for purpo.ses of recoupment, of land which 
Will, in their opinion, be affected or improved 
in value by the execution of the Scheme. 

0 Corporation of Caecuxta v. Calcutta Im- 
provement Trust, 50 C. 531, (1924) A. I, R, 
(C.) 85 34fi 

Calcutta Rent Act (111 of 1920), ss. 4, 11 

— Statutory tenant — Agreement to pay more 
than the standard rent — Lease in terms of 
agreement — Object of lease, legality of —Lease, 
whether enforceable — Contract Act [IK of 1872) 
s. 23. 

Where the immediate object of a lease is 0 
secure ft rate of tent in excess of that allowt^ 



io66 


INDIAN CASES. 


[ 1923 : 

Calontta Rent Act— concid . C P. Land Revenue Act— c , nc'd. 


by the Calcutta Rent Act, thus tcnd’iip to 
defeat the provision'; of the Act, whxh disables 
a landlord troin recovering more than the 
standard rent, the o!),ect is unlawful, and 
consequently the lease is void and cannot be 
enfor .ed. C Sai.eh A braiia m v Manek j i Cowa sji, 
50 C. 491; ^192 ) A I. R (C ) 57 5 .1 

Cense 0 ! action — Ilnndis iaken in Uq' idahon of 
original travsaciiovs, suit on — Hiindis found 
io be inadmissible %n evidence — Plainiijf, tthetber 
can fall back on original cause oj action. 

Plaintiff sued for Rs. 1,500 princi] al and 
Rs. 84-5-0 i terest on two hitndis reciting that there 
had been dealings 1 etwecii t e parlies ending in 
the striking of a balance of account for Rs 2,500 
which the defendants paid, as to Rs. i.ooo in cash 
and as to the balance of Rs. 1,5 by the hundis', 
inasmuch as the hundis were iiuproperly stamped 
they were held to be inadmissible, and the ques- 
tion arose whether the debt could be piovcd 
aliu di : 

Held, thait a cause of action ev’stel to the 
plaintiff i depencently of the two Hi ndis and as 
the hundis were a mere se pi 1 a id c • .seq icn''e 
of the earlier transactions the pldntiff was not 
precluded from fahiag back 011 his original cause 
of action. 

P.irsot itn Naram v. Ta^^’y Sinqh, 26 
A. W. N. (i >03) 217, disti iguisiied. L Natiiu 
RaMi;. DogarMae. 4 R loS " 555 

C. P Land Revenue Act (II of 1917), s. 203 i5) 

/gl. scops of — Abadi site — Express or implied 
contract between pr p/icior and hold -r, effect of 
— Aossnee of express contract — Implied contract, 
presumption of — tVajib-ul-arz or custom, whether 
excepted 

Not ling in se:tion 203 of the C. P. Rind 
Revenue Act would atfjct t le ter u. of a i evpreis 
as WAll as an ini ihel c > itr.icL but^veeii the pru^nie- 
torani hoi ler of an eib.ih si.e 

Where thcr* is no c.Kpr'ss contract bAwcea 
the priprietor aril the h d ler 01 .11 abih si:.* an 
implied coii.ract has to be presumed from the 
existence of a cndoii. 

Seciio 1 203 d the C. P. Rail Rcv;*nue 

Act ‘1)23 ujt ovarii Ic the pro/isio s of a 
waj b-u • in or a ly ecisdag c istoui 

Sccwini 205 {5) of tie C I’ R ui 1 R-'venu ■ Act 
Speak*, on’ y of the ul is.es of p.Tso s, wi > li Id 
site, ill -he ab idi an ot ot the cnpacit}’' in 
w icli they lull them an I ■'lill Ic-.s of the 
capa‘.‘ity in .vhich 1 1 >y originally .ic { ired 
them. N Aboue VzlzKhvN:; iuivirjdan 9,^5 

— S. 219 — C^m Atnal land — Iresp-sscr — 

Suil for eject ent — Ewil Loud, jansdiclion 
of---- oivers of Depute Co nmissimer. 

A vivil Court has jarishiction to try a suit 
by a nialguzM to eject a trespasser from I nd 
set apart y an e itry in the A 1 ui.iistralio 1 Paper 
•ot t.ie v.Uage for the co 11m mal purpo.se of a ca tie 
stand, apjii a ,,.ortiju ^f waich he alleges the tres- 
passer a*s encroached by cue jrec ion of a bii Id- 
ing. i'ae Deputy wO.iimisMoner cannot deter- 
m ne me right to excl de a trc.spasser rom a 
communal land permanently under section 219 


of the C. P. T an 1 Retenue Act. He can elect 
him summarily. The jurisdiction of the Civil 
Court to detera ine such a right has 1 cen 
expressly saved 1 der the section. N SakHaram 
V. Ramchandra, (19 ’3) A. I. R (N.) 32^ 914 

Chota Nagpur Tenancy /ct(VI 0 ! 1908) s <^6— 

b^urremit r of holding by tenant for consideration, 

laiidity of. 

It is open lo a tenant to surrender hi.s holding 
vh.‘Jli is amenable to tin p ovi«>io’ s of the Chota 
Nagpur lenancy Act to his landloid for a pecu- 
niary onsidcraiion, and mch a Iran. «ac lion docs 
not amount to a transfer in contr.i veution of 
the piovi'-tous of section 46 of thatAvt. 

Ti-ii ch.in Pandi v. Din ilandhu Panda, 44 
Ind. Cas. 317; 3 P. L. J. 88 at p. 00, Jaiiam v. 
C?Vi\isar, .|7 Ind. Cn.s. 32 I4 N. L R. 125, 
/itdul Mujui V. 11 ancharaii Ha der, 5 3 Ind, Cas. 

1 ub: I 0 : 1 . lat Bario Santhae v. F^.kir 
Svntuae 6j1 

ss. 46 72 —hforigage by tenant — 

S'l^'i’cnder — Landlord, whether lound by mungaHe. 

.The piov’iu jis ca itaiiie 1 in section 72 of the 
Chota Nagpur Tenancy Act are .similar to those 
ciitaniel in section 85 of the Bengal Tenancy 
Act w th thi-s (litTercnce that the provision con- 
tarie l in clause (5) of the latt»'T section does not 
fin I a place in the former section ; and this <^mis- 
si(>.i leaves rhe power of surrender conferrred by 
section 72 ot the Chota Nagpur Tenan y Act un- 
h unp?red by the e.visteuce of any incumbrance 
over the property 

Theiefoiv. in spite of a prior sale or mortgage 
bv a ra'yal of hi> h ihling, h * is free to exercise 
li s right of .surrender of the holding in favour 
of the landlord, for, under clause (2) of section 46 
of the Chota N igpnr Tc-nanev Act no transfer 
by a r 71 of hi- righlinhis holding or any portion 
t'.iercof is biiilin» on the landlord unless it is 
III I le with his consent in writing. 

W.iitcver the value of a transfer by a raiyai 
of !iii n ri-transferable holding be so far as the 
transferee or anv other {lerson in the world is 
CO iccrned. it is absolutely to be ignored and con- 
si lore 1 to be non existent so far as the landlord 
i> oiceruecl The landlord is the owner of the 
property, and the raiyat’s interest is carved, 
o it of t o ily for limited purposes and the right 
of revcrsiin which the landlord undoubtedly has 
in tli2 land cannot be afected except by express 
s': vtutory provdsion. That reversion is recognised 
in till right wh ch accrues to the landlord by an 
ab v.i loiiment of the holding or by a voluntary 
snrrenler by the tenant who willingly yields 
up to him the limited r ght which was carved 
ont. Therefore it is immaterial that the transfer 
is for valuable consideration and the surrender 
for no coisi leration at all. 

The prim i pic that a person cannot be permitted 
to derogate from his own grant is not of universal 
application ami cannot apply to the cose of a land- 
lord where, by a bo»a fide surrender bythetenaht, 
he acquires a statutory right of re-entry into the 
laud wfiich was originally demised in favour of tne 
tenant. 
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Mohsenuddin v. Bhagihm Cffiidr.t. Gr Incl. 
Cas. 4J3: 25 C. W N 2v.i; 32 C. L. J. 2S6; 48 C. 
6r.»3 (PC) ‘^H'ilinjiuislied. 

No equitable cousiderations would aripc in 
favour of a tra»i»feree of a nou-transferablc holding 
for he, with liij* eyes open and knowing the lijuilrd 
interest of the tenant and his iim|uesti«>iiable 
riglit under sections 72 and 73 of surrender and 
abaiidoiiuient — the h Idiiig being non-i ransfer- 
able without the consent of the landlord — takes 
the grant. He must therefore, have foreseen the 
possible re.sult of surrender, or abandonment by 
the tenant. There is no reason why the landlojd 
•houbl be prejudiced unless he s a party to 
any fraud or dishonesty lOiuniittcd by his latyal 
in surren<lering the holding i at K. m f K,f.o^ v, 
Dom.vN Ki.i..a 4 P.b. 1.562 2 (i'a ) 898. (19.4) 

A I. R. (1-* V.) 100 2 C 9 

Civil rrocedure Code (/ct V o! 1908), ss- 2 (2), 
47, 92 — Scheme — Application for further nlief 
under scheme, whether application in execution 
^AppeJ. 

When a suit is in.stitntcd under .section 92 
of the Civil Procedure Code to obtain a de''r«€ 
settling n .scheme and a decree is passed embody' 
ing a «t.''henie. the relief sought mijvt, so tar qs 
the .suit IS concerned, be regat.led to have been 
fii\dllv given and there remains nothing to ottu.u 
by way of execution. 

Provisions in' a scheme for further remedy 
by applications to the Court cannot be enforv-od 
in execution of the decree ” and orders grautirg 
or refusing .such applieations are not d« crees " 
under .section (2) the Civil Pnerdure C( de 
and are not appcala le as such nnclvrMctuni 47 
the eof. 

Dimodar' hat v. Bh <yil il 24 B 45: 1 Brm I. 
R so. ; 12 Ind. Drc. S ) -O' , Frciva<> Boss Jt 
Yarn Mi haul V Timm Pa Srirtm^arhailu am, .8 
M 3t0; 15 ^ 1 - f'- J - ‘^3 Loka^ikhamuin MuiLdiar 

V. Thiagaroya Chettiar, ^8 Ind. Cas. 415; (i9>7) 
M. W. N. 420; 5 L. W. 596, referred to md 
d stingui bed. 

Where no procedure (cr the exercise of the. 
powers confe.rred upon it bv the scheme is speci- 
fieil in the .scheme, the functions of the Court rnt< r- 
taining applications under some provision in the 
scheme must be regarded a*? judicial. and the 
applicability both of its ordinary judicial pro- 
cedure and of the law relating to ‘appeaks from 
its ordinary decisions must be prc.siuiu d. 

Ramaswami Goundtr v. Muthu VeJappa 
Counder, 71 Ind. Cas. 1039; 4^ M. J. i; 16 

L. W. 848: (1923) M. W. N 133; (1923) A. I. R. 
(M.) 192: 46 M. 536, Venkatarama .13 j ar v. Janab 
Hamid Sultan Marucayar Saktb Bahadur, 70 
Ind. Ca.s. 987: 44 M, B. J. 161; (1923) M. W. N. 
78; 32 U, L. T. 114: 17 L- W. 6 56; (1923) A. I R. 
(M.) 360, National Telephone v. Postmaster 
General, (iqi3) A. C 516: 82 T,. J. K’. B. iitjy; 
109 L. T. 36r. 57 S. I- G61; 2.1 T, 1 .. R, 637 luda* 
krishna Udayar v. Vayvdeva A vat, 40 Ind. 
Cas. 650: 40 M 793; 15 A. L. J. 645; 2 P. 1 ,. W . 
loi; 3*3 M. L. J. 60; 20 C. L. J. 14.3; 19 Bom. I,. 
R. 715; (1917) *M. W. N. 628; 6 1 .. W. 501; 22 C. 

W. N. |cij 11 ittJT, I<. t. 48; 44 1 . A, »<»I {l\ C.), 
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relied on. M Kuxcanatha Thathachariar e. 
Khishn-sw .Ml TilATH.XnARlAR, .8 h W. 237; 
(i 9 ' 3 )M.W N.60,4 189 

S. 2 (11) — " Legal rcpieseniative.*' defini* 

iioii of scope of — Lkcrce against in Ur meddler, 
whether btndins on teal he r. 

The dcliiution oi “ h g^al rcprc.sf ntat-ve" In 
sect. on 2 (It) of the Civil Ihcccdnie Cfde i*. only 
for the pi'.rpii.scs of procedure in iiistitutir.g and 
dtfdidiiig suits and cannot affect the rules of 
sub''lantive law. 

It IS true that when a person intermeddles with 
tlu- propirtj’ of a d(c«astd ptrtcn he niu.st be 
regardf d as a b gal rc jne .s< r,lati\ e of the decea.nd 
for the purptst.s of piece dure to the extent of 
the prr perty with ulaeh l;e lu.b ii tc rmt c dk d, but 
there is no principle of law which makes him 
the representative of the deceased so far as suc- 
cess on to the property of the decea ed is concern- 
ed. 

The mere fact that an intermeddler is Joined aS 
a party to a .‘^uit for recovery of possession cannot 
make a decree in that .suit in any way binding on 
the r<t'l luir who is not a party to that suit, and 
who kitir oil .gct.s a decne against the inter- 
im Idlt r <U « k.iiDg has M ptnor rii.ht. A bAhSA Rai 
V Ulit Rat 114 

S. 1C*~ Stay of suit — " Suit," whether 

It ch des of peal— Suits for different debts, 
will ihif co'i i r d. 

For the pnrpo.ses of .section lo of the Civil Pro- 
cedure Cotie the wrd ‘suit ” includes appeal. 

B pi» Beh try Mosumdi r v. Jopendra Chandra 
Gfo^n 36 Ind C'ls 641. 24 C I. T. 5I4, follo\^ed• 
W'lu're ih«- suits a t- ftjT disti' cl ami different 
debts fo instance where the suits are for 
re o\c.y of .sucus-i c rci.is .section i»j dets not 
applv O J .MIM NA'iH ^.ULI, 1 CK V AIIIjNaIUR 
ZaAiixDAKY o,, 2; C. \\ . K. 77i;; ^10231 A. 1 . R. 

7 6 ' 281 

ss 10, 115— Order refusing to stay suit 

— Revision, wh.'thtr lies: 

Ina.smuch as an order refusing to stay a 
suit under section 10 of the Civil Procedure 
Code, dots not amount to a decision of a case 
w tl'.in the lucarung v>l .s( ction 1 15 of the Civil 
Procedure Cod^, an 1 ppiication to revise such order 
cannot be er.teitami d. 

Mela Ram v. thklnkesh, 69 Ind. Cas. iii; 
33 VV. R. i9-'2,(i923) A. I. R. (h.) 69. Firm 
lyJiar Das Dharm Chand of Amritsar v. Firm 
Bata Mai Durga Das of Amritsar, 67 Ind. Cas. 
870; (19^2) r,.i. R. (h.) 54; .» L. L. J . 425, SM/<anai 
J than Begam w Sundar Lai, 58 Ind. Cas. 90; 
42 A. 409. 18 A. L. J. 431 and Buddhoo Lai v. 
Mewii Ram, Gt Ind. Cas. 15; 43 A 564; 19 A. 
L J. 558 IF. B.), relied on. L Ba.Gh SiKGH v. 
BiuGWaN DaS 101 

s. 11, 0. XXXIV, ri. 7, B— Redemption 

sit t -Pre'imin try duciee — hailure of plainitjfto 
pjy dcc-rciul untouiU. ejfect oj Ciecond sud for 
re Cniptian, muinlainai tltly oj — Pesjudicata. 

Where a phi'iit d obtains a decree lor redemp- 
tion o> a morigage ly payment IiIlO Court oi a 
ceitaiu sum wxviun a certain time aad then takfs 
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no steps towards making such payment and the 
period fixed elapses without any payment being 
made, a second suit to redeem on payment of 
the self-same sum is not barred by the rule of 
res judicata. 

ShihbuMul V. Paira Singh, 86 P. R. 1877, 
DhanpatMalv. J hag gar Singh, 98 P- R- 1908; 
i6i P. It. K. 1908; 133 P. W. R. 1908 (P. B.), 

followed. 

A preliminary decree in a redemption suit 
provided that if the plaintiff failed to pay the 
amount mentioned in the decree within the time 
limited “he shall be debarred from all right to 
redeem the property." Nothing further was done 
under the decree either by the plaintiff or by 
the defendant; 

Held, that a second suit by the plaintiff to 
redeem the property was not barred by res 
judicata by virtue merely of the clause in the 
previous decree having the right of redemption, 
as there was no final determination in that sint 
of the issue whether the plaintiff’s failure to pay 
the redemption price within the period fixed bv 
the Court would terminate the lelation of mort- 
gagor and mortgagee and further as .such an 
adjudication was not necessary for the decision 
of the suit. 

A preliminary deciee in a redemption suit 
ought not to direct more than that if the plaint- 
iff makes a default, the mortgagee should have 
a right to ask for a final decree for fon closure 
or sale as provided by r. 8 of O. XXXIV of the 
Civil Pr >cedure Code. LSunka v. Jiiaru, 
A.l.R. (L.) O80 ai9 

S. 11, Expl. VI. applicability of. 

Section ii, Explanation VI, of flie Civil Proce- 
dure Code, applies to a common right asserted by 
certain persons on behalf of themselves and others, 
but not to rights which are not common but 
several and distinct. 0 Zarif-un-Nissa v. Shafiq- 
UZ-Zaman, 26 O. ( 19 ^ A. I. R. (0.)i85 626 

S. 11, Expl. VI, 0. I, r. 8 — Representative 

suit — Leave to sue on behalf of others not obtained 

— Compromise decree — Res judicata. 

Explanation VI to section ii of the Civil Pro- 
cedure Code is not confined only to cases wdiere 
leave of the Court has been granted under O. I, 
r. 8 of the Code, nor does the explanation become 
inapplicable because the decree on the previous 
suit wa based on a compromise and was not 
passed after contest. 

A decree in a suit brought by the plaintiffs 
rs trustees on b half of themselves, and the whole 
body of persons worshipping or interested in a 
temple operates as res judicata in a subsequent 
suit filed under O. I, r. 8 of the Civil Procedure 
Code by certain other representatives of the vil- 
lage against the same parties notwithstanding 
that the prior suit was not brought under O. I, 
r. 8 and the decree was a compromise decree and 
not one passe i r fter contest. 

Srooman Madahushi Gopalacharlu v. Emmani 
Subbamma, 55 Ind. Cas. 9^4; 43 M. 487; 38 M. h, 
J* 493; (1920) M. W. N. 435; 27 M. E. T. 219, 
Godimella Rmganma v. Panchangam Nara~ 
simhacharyulu, 35 Ind. Cas. ii6; 31M. L. J. 26; 
1(916) 2 M. W. N. 258, followed. 
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Jenkins v. Robertson,^ i H. E. Sc. 117, In r$ 
South American and Mexican Company, Ex parte 
P ink of England. (1895) r Ch. 37; 64 E. J. Ch.iSoj 
12 R. r; 71 E. T. 594; 43 W. R. 13 1, Kumara 
Venhata Perumal v. Thaiha Ramaswamy Cheity, 9 
Ind. Cas. 875; 35 M. 75; (igii) i M. W. N. 290; 9 
M. E. T. 4S7; 21 M. E. J. 709 and Madhavan v. Kesha- 
van, II M. 191; 4 Iiid, Dec. (n. s.) 133, followed. 
M ChEvraya Gottndan v. Atiiappa Goundan, 
(1023) M. W. N. 515; (192.,) A I. R. (M.) 88 886 

S8. 16, 2C — Decree improperly passed—^ 

Proper remedy — Suit for declaration that decree 
not binding on plaintiff, nature of — Cause of 
action — Jurisdiction. 

Where a decree has been improperly passed, the 
proper and convenient course is for the party ag- 
grieved to go to the Court that granted the decree 
and get it set aside by that Court. 

Before a Court can enterta n a suit for a declara- 
tion that a de. ree granted by another Court is 
not binding on the plaintiff it must be shown 
that there is a cause of act on within the jurisdic- 
tion of the Court. 

A mortgage decree in respect of properties 
situate w thin the jurisdiction of the Patna Court 
was pas'ied by the Court at Benares. The judg- 
ment-debtor instituted a suit in the Court of the 
Subordinate Judge of Patna for a declaration 
that the decree was mopera^^ive against him ; 

Held, (i) that the suit was not a suit for land 
and section 16 of the Civil Procedure Code did not 
apply ; 

(2) that the cause of action did not arise within 
the jurisdiction of the Patna Court; 

3) that the plaint should, therefore, be returned 
for the purpose of being filed in the proper Court, 
Pat Benares Bank J/i’D.. v. Surendra Narain 
Singh 4Q9 

s, 20 — Principal and agent — Suit by 

principal to recover money due — Place of suing. 

In the absence of an agreement to the contrary, 
or of special circumstances showing a different 
intention, a princ pal cannot, where his agent 
carries on business elsewhere, call upon him to 
render an account at his own place of business, 
on the ground that the money or goods were sent 
to the agent from such place. 

Muhammad Shaffi v. Karamat AH, 76 P. R, 
1896, followed. 

Defendants, who carried on birsiness in Bombay, 
and who acted as Comm ssion Agents of the plaint- 
iffs, carry ng on business at Delhi, used to send 
goods to the plaintiffs and the latter used to send 
money to the defen lants. Plaintiffs instituted a 
suit at Delhi to recover from the defendants 
a sum of money which they alleged was due to 
them on the accounts . 

Held, that, in the absence of any evidence that 
the money was payable by the defendants at 
Delh , the Delhi Court had no jurisdiction to 
entertain the suit. L Firm PirXhi SinGH- 
Jamayat Rai V. Firm Hai^sekh t>AS-jHoo Mai 

$§9 
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S. 24 — Transfer of suit — H'gh Court, 

powers ( f — Procedure. 

No Court can direct any transfer fr in one Court 
to another unless both Courts are subordinate 
to it. 

A High Court will not, save upon ]ro<,t 
exceptional grounds, direct a Court sv ber, inale 
to it to return a plaint, duly i slitulcd, f r pre- 
sentation to a Court outside the ji ris^ iction of 
such High Court. 

Abu Bakar Ahbul Rahiman 81 Co, v. Ramhnx, 
40 Ini Cfis. 303; 13 N. L. R. Si, follo wed. N 
Topan Harji & Co. 7'. SiNGiiAi DaIvCiiand 648 

g. 34 (2), 0 . XXI, r. 2, 0 XXXIV, r. £— 

Notice of payment, applicability to niortgage 
suits — Position of kanoindar without notice — - 
Failure to award interest — Presumption that 
inte^'est refused. 

Ord, r XXI, r. i, clause h) of the Civil Procedure 
Code which requires notice to be given to the 
decree-holder of any payment made into Court 
under a decree is inapplicable to a redemption 
decree where the decree-holder has to make the 
payment. Ord r XXXIV, r. 8 governing redemp- 
tion suits does not require any notice to be given 
to a defendant after the decree has been passed 
before the plaintiff obtains possession, and a 
hanomdar who does not rec. ive notice is not also 
prejudiced by such failure since he is not entitled 
to have delivery .stayed pending a re-valuation 
of improvements. 

Under section 34 (2) of the Civil Procedure Code 
where a decree is silent with respect to interest 
the Court should be deemed to have refused such 
interest M Ambi v Ptjtiiia Kovii.akaTu \ i.'Than 
SrIDEVI, ( . Q2 M. W. N. 75S; 18 W, (-86, is 
M. U. J. 6S7; (1924) A. I J02 666 

• S. 41 —Order holding decree executable 

against person or property of judgment-debtor 
— Appeal, second, whether lies. 

The order of an Appellate Court holding that a 
decree-holder can proceed against the property but 
not against the person of the judgment-debtor, con- 
clusively determines the rights of the parties with 
regard to the personal liability of the judgment - 
debtor to satisfy the decree and falls under section 
47 of the Civil Procedure Code. A second appeal 
is, therefore, competent against such an ord'^r. 
L Firm Mite Cii and -Hut Cii and v. Firm Oanda 
Mae- Rare lA Ram 1089 

ss. 47, 151, 0* XXI, r. 29 — Execution of 

decree — Order prohibiting payment to decree- 

holder — Appeal — Payment order enforced ly 
decree-holder through Bank — Power if 
Court to prohibit Bank from making payment. 

All orders staying execution of decrees are ques- 
tions arising between the parties to the suit in 
which the decree was passed and relating to the 
execution thereof and arc, as such, appealable. 

Ghazidin v. Fakir Bakhsh. 7 A. 73; A W. N. 
(1884) 226; 4 lud. Dec (n. s.) 301, relied on 
A decree-holder attached certain money belong- 
ing to his judgment-debtor which was lying 
to his credit in a branch of a certain Bank, and 
obtained a payment order from the Executing 


Court which he prcf.cntrd to another branch 
of the same Bank and aski d it to collt cl the money. 
The money was obtained by the latter branch 
but Ik fore it could Ic paid to the decree holder 
the P'x'c culnig Couit issued an order prohibiting 
the Bank ireiiii making the pajmciit- 

Held, (i) that the Ivxccnting Court had no juris- 
dn ljon to make the order nntlcr O. XXI, r. 
yo of the Civil Proecelure Cede, inasmuch as, 
at the time of making the order, there was no 
suit pending before it apain.st the decree -holder on 
the part of the judginciit-ele btor; 

(2) Uiat after cohei-ting the p.iymcnt order the 
Bank held the iiionev on behalf of the decree- 
holder as his a’tntaiid that the Court had no 
power to inti lie I e with the actual deliveiy of 
the monev' to the deciec-ho!d' r. L FitzhoemES 
v. War yam Singh, d9-’ v A. I. R. (L ) 514 419 

— s. 47, 0. XXI, r. 52 — Executi n of decree 

— Aita'-hmeyii— OhjcJion by party against whom 
sLit 7 vas (hsmisiid, nature of — Appeaf whether 
hes 

A defcnil iiit against whom a suit has been 
disinnsid is a jiarty to the mit. within the 
moaning of sectu n 47 of the Civil 1 rocedure Code 
and whe*e an objection JoJg d by suefa a person 
to the a taehiiunt of certain property in execu- 
tion o! tlie d c;ce pas.sed in the suit is di--mts-ed 
the order dDmii,siug the objection is open to 
appeah 

llie mere fact that an cbjeition to an allach- 
ment by a party to the sun is lodged under O. 
XXI, r 58 ol 111 Civil I ro.s dare Code, would not 
discnti k- the obj ctor Irom plea iug that the 
objeclion wa^ real.v under section 47 of the 
Code and that (). XXI, r. 58 of the C-de wai 
ridiedon under a mistaken view of the law and 
that au app al is competent from the order dii- 
missing the objection. L Gauran v. Chandu Lai, 

747 

s. 47, 0, XXI, rr. 63, 63,63 — Objection to 

attw hmeni by ti usie —Ju igmen '-debtor' author of 
trust — Trustee, win ther representative of judgment- 
debtor — First At'pellate C'^urt entertaining 

appeal ivithout juris action — Second appeal, if 
maintainable — -appeal, seconi — Jurisdiction, 

quesion of. whether can be rai<ed fi r first time, * 
In olqecting to attachment of certain pro*p- 
erty in the execution of a decree under O. XXI 
r. 58 of the Cjvij Procedure Code if the 
objector claims the property as a mut- 
watli of a trust, he does not do so as a 
reqirescntative of the judgment-debtor, even 
though the author of the trust may himsdf have 
been the judgment-debtor, except where such 
trust is created after the suit or the decree passed 
theiein. 

Nath Mai Das v. Tajammul Husain, 7 A. 36* A 
W N. (1.184) 2 j 8; ) Ind Dec s. ) 26.\, Ramanathan 
Chettiar v. Lew ai Marakayar, 2y,M. loi/l jr 
J. 64; 8 Ind. Dec. (n s ) 535 and Kartick Chandra 
Ghosh V. Ashutosh Dhara, 12 Ind. Cas 161* 

C 208: 14 C. L. J. 42 16 C. \V. N. 26. followed. 

WiKU' a .Court of first appeal entertains 
an appeal in a case in which no appeal lay 
to it, a second appeal would lie. “ ^ 
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Jtvala Prasad v. Salig Pam, 13 A. 575; A. W. 
N. (1^91) 15S: 7 Iiid l>cc. (N 5)363. Wolavat 
Husain v. Pam Lai. 25 Ind Cas 643: 12 A L- 
J. 1113 fJiid Bandiram Mookerjee v. Puma 
Chandra Rov. 43 Ind. Cas. 75^5; 45 C 926; 27 C L. 
J. 115 followed. 

An appellant is not barred from raising the 
pnestion of jurisdiction in second appeal, even 
if he did not raise it in the First Appellate Court. 
A BKaGWanDaSv. Mahmud Bano It 53 

g. 47, 0 - Xlil, r, 6 2 — Exciuticn of uetffe 

—Sule. a pplicatt an lo shty — Appeal whtUie* lus 
— Coutt, d.ttyoj. 

An order refusing to stay a sale of imrnoveaMe 
property in execu ion of a de ree dining the 
pendency ot an appeal, undv-r the pioiisi- n.s of 
O. XLl. r. 6 (2) ot thw Civil Procedure C de is 
appe alable as a decree undir section 47 of the 
Code. 

R.tm N ih Singh v. Knmlesh ‘ ny Prnsod Stngh, 
9 Ind. Cas. 323, .5C. W.N.432 dUti.iginshed 
Under O. XTJ. r. 6 (2) 01 th ■ Ci’il Pror< dure 
Code, the Court, in the e < t au or.Kr tor the 
sal* of im Aove Me pr perty in exciuii n of a 
decree, is b >u:id, wh re au appeal i- pending fr in 
such deep e to stay the sa e on ih. apjlication 
of the judgm nt-debtor. on suchunns as 10 
giving s curity or f.lherwbe as ih.- Court ih nks 
fit until the’ appeal is di^pos d ( f. L Firm 
PhaGcu Mah-Mata Din u. BesarsiDas itOl 

s. 47, 0 XU. r 6 2 — Execution of 

decree—Siay of side — Onicr, nature of — 

Appeal, whether lies— Court, duty oj. 

An order rclaling to the .stay of .sale of immoveahle 
properly in eseculioii of a decree made under 
U. XI4, r. 6 (2) t)f the Civil Procedure Code, fail.s 
within the purview of .section 47 of the Code and 
is appe'tilable. 

Subramania Pillai v. Kumaravelu Ambalam, 
33 Iiid. Cas. 06 ; 39 M. 531 rdicd 011. 

When an applicalkm to .slay a sale is in.ade 
under O.XLI. r. 6 (2) of the Civil Procedure Code, 
it is incumbent on the Court lo stay the sale on 
such tern.s as to giving security or olherwi.sr* as 
the Court thinks hi. An order directing that 
the sale be stayed on condition that the decretal 
amount is deposited and paid to the dccreT-holdc’s 
who are not requ red to furnish security, i.s aga nst 
the spirit of the nilc as it is tantamount to an 
order refusing to stay the sale. L Shankar 
Dasi;. Kasturi Lad 789 

8 . 47 , 0 XLI,r. ( 6 } 2 -~Sfay of execution 

Appeal » whether lies— Appltca'tvn to stay 
sals--Cou*t, duty of. 

The expression “an order relating to the execu- 
t i n of a decree n section .j 7 of the Ci v 1 Proc dt re 
Code is comprehensive enough to include an ord. r 
relating to the s ay of execut on. and such an 
I rder is. therefore, a* pealai le. 

Srinivas Prosad Singh v Kesho Pr sid Singh 
12 ’nd. Cas. 745- M ^ J re ie 1 o 
When an application is made un ler r 6 h) 
of O. Xll of %ht Civil ?loce..ure Code, it i$ ob' 
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li'j;atory on the Court to stay the sal'' on Purh termt 
us I (, giving security or otherwise as it ihinks fit. 
I, The Firm Phaeeu Mau-Hira LaEv. BaN/rsi 
Das 8.6 

8. 43, appHcahiuty of, to proof of d cree-^ 

debt in insJvency. 

Section 48 of the Civil Procedure Code deals 
only witli the execution of a decree and has no 
.applicability to the proof of a decree-debt in 
ins(.ivciicv proveeding.s. M SlVASirBH.\RAMANlA 
Peu It/ Thetjii.vrpa Pile^i, 33 M. L. J. u<; 8 
L \V. G30 { >2 ) M W. N 895 578 

g. 4 ) — Assignment of decree-^ EtfUities 

of jitigineni-del lor against original dcetee-holder 
— Iijfect on assignment. 

R oblaiued a decree on 9th February’' 1922 
ag.qin.'it C and as.sigiud it to C on the same date. 
G filed a suit against R on 13th June 192*2 on a 
separate cause of action and obtained a decree 
on 3otli August 1922. C deposited the amount 
due under the decree of R and got it attached in 
execution of his own decree. C applied lo have 
the atlacliincnt rui.xcd: 

l/e/d, in revision that as G had made cross- 
claim 111 the suit by R, the latter had notice of 
the claim tluiugh the sn;t was actnalh bringht 
afterwards and assigiue tc(k lie assigincnt 
subject to the claim of C under section 49 of 
the Civil PTocedure C<*dc. 

Under section 49 of the Civil Prorodure Cede, 
the transferee of the decree htilds it subject to the 
equities (if any) whidi lie judgiiicrt dtbio*' inig t 
li.ive enforced acainst tlie original a« eree*h jKlei 
K Ciiuxi ('iULZ'RilAE I N 1. R ( 4 '62 

g 0 — .-i ta/hnant- Critinty pata by 

Untvers'iy, whtthe* nrach if i*— Giantuy tn 
cm; side* at hr of fa’ii env es, welerdeft. 

Secin u Ov* { /) ol the Civii Procedure Code doc?s 
not exempt private pMisious 01 pin.Mor.s linyable 
hy a iKuiy other than (iovernment fioin 
attaibineut. ^ p n«^i'»n or gisttnlv fa' able ly 
a IJuivcT'sjly dues not, theiciore, fall within the 
purview the section, 

juHkt Pas V. E, I. Ry, Company, 6 A. 634I 
A ‘ . N. f 884) 210; 4 Ind. Dec. (n. s.) 247. 
d stinGui-t ed. 

'I he Svndicate of the Punjab University 
recuinniciide a gratuity to te paid to the 
hjiJgnieiit-deltor in consideration of pa service t 
wbieh the latter had rendered to the Univifsity, 
but I’eforethe gratu.ty could be paid to him it 
wa.«i attached by the decree holdt r in executioQ 
of hi-s detree against the judgment-debtor : 

Iield,{\) that the gratuity not being a pension 
granted by (lovernuient was not exempt from 
atia hmeni undtr section 6a {^) of the Civil 
Piocedurc Code; 

( 2 ) that theciTatnity cnnstitulcd a debt payable 
by the rniversity to the ju Ignient-dcbior and 
wTs. tluToinrc, liable to attachment mnbT 
vntum 6 m oi the Code. LMdhammaii Aedejea 
V jiw, N Mae £< 5 

— S. 6? — .Vow ran^feralle occ pnrey ho d* 

ing—Sale in execution cf tnonc}-d§crec’-->Kaim% 
whfthor can objtcU 
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Oifll Prooaflnrs CoSa— 19®8— contd; 

The measure of UabilHy of ^ property to ir- 
voUiutary alienation un Ic se io.i ( o of the Civil 
Procedure Code is the power of voluntary aliena- 
tion. 

The transfer of the who’e or part of a non- 
t’ansferable ocenpanv'y-lio’fling is operative as 
against th> m’yji whether it is imde volmitaiily 
or involnntardy 

Chindta Benode Kundu v. Sheikh Allct Bux, 
58 Ind. Cas, 353; 48 C* 184: 24 C. W. N. 81S; 
31 C. L. J. 5io(S P ), followed. 

A non tranuferab’e ' c'upjn y-liDldinc! is liable 
as ajiaiiHt the to be sol 5 m ex ecu i>« ot a 

money ‘decree held by an orlinary creditor who 
is not the landlor J. 

Bhiran Ali v. oo/>i Ki*> 1 h. 24 C. 3^5. i C. \V. 
N. U)f>. 12 Ind De^. (V ^.) lo.,. ^ivei.y.-d 
C Kknaram Pal V Kiku Mandal 50 C. 50^; 
(1024) A 1. R (C ) h79 

8 61 0 XXI. r 6r — Execution oj decree 

DsJauU of it'creeAw^der y meant no of — 
Dnmi&^ai of execu'ion appiicatlm on account of 
absence of bidden — Atiachmnil. whelher continue :> 
Applicafion fresh, f>r attachment and sale 
^Order for production oj schedules — Default 
^D'smissal of application — Alienation by judq- 
menl-drbtor — Aiiclion-sale under fresh appltca- 
Uon, position of. 

Ill execution of a money -decree certain prop- 
erties of the jnil-4meut-debtor were attached 
and their .sale w.^s ordered bat the exemtion 
petition w.is d»‘«niisseil as there were no bidders 
at the sale A second execution petition was 
then filed with a prayer for atta hinent. The 
decree-holder was ord.*retl to produce schedules. 
This was not done and the petition wa.s dismissed. 
A day before the dale of this dismissal the judgment- 
debtor granted two mortgages on the properties 
which were the sul/cct of atta* hinent. A third 
execution was thcreaitcr filed, the properttes 
were alt.iclu*d and sold and the sa’e was confirm- 
ed. In ii suit by the mortgagee to cnlorce the 
mortgage as agiii!.<»t the auction purchaser: 

He^d, that ucitber the fir.-t nor the second 
order of •lisini'js.i’ the execution petbions %vas 
on account «u‘ ‘default’ o^ the decro.e-lioMcr with- 
in the meaning of O X.Kl, r 57 ot the Ci\ii 
Proce*lurc CoJe and, tbeieforj;, on the dale of 
the mortgage the original attachment on the first 
petition was subsisting in favour of the plaintiff 
aul. t is being .so the alienatiou was void as 
against the auction-purchaser. 

The default ol the 'lecrec holder under O. 
XXI, r. 57 of the Civil Procedure Code cannot 
be eon»tituted either by hi.*^ absence from the sale 
or hi» failure to bid at the .sale, but must be a de- 
fault in the discharge of some obligation laid on 
him by the Code or the rules framed under t, 
aul the order in respect of which the default is 
contemplate*! must, hirther, clearly be one which 
could bo made after atlachmeut and not oue 
waieii ii4 appropriate only before att enment. 

Order XJCl, r. 57'of the Civil Proceilure Code 
ii applicable only to ca.ses in which the stage 
of auachmeat Eas been passed and In which the 
Coorti it comdons that j the next stage 
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is intended and is not appliiable to an abnormal 
c:isp where' no one f onccnicil, m'tlhcr the party 
tfap Court, i.s conscious ot th^ true fa.*ts and 
where, if tacre is m lact an atta.-nineiit, the party 
pn*! Coiut are not aware of it uiul are pio ecd- 
iug .AS 1 hong*! thtrp were cone. M Vjenkixes- 
WiRAVYANt;. AswaTha Narayan, (iy~3' M. W. 
N 39, 45M L. J . 315: (11^2 i) A. 1 R (M.),03 49i 

— ^ S 63 0 XXI. r 72 — M 0 •'tga^e -decree — 

SaU — Purthase ty beuaniidar un behalf of 
dscree-h )l ter, ivhtiher iioid — Suit ty dcctee-holaer 
to ctfyne agre<'ment against judgment-deb^oi, 
mxinlainability oj 

Plaintiff .'.btained a mortgage-decree and brought 
the luori gaged property to sale, 'llie property was 
purchased by a benamidar on behalf of [laintiff- 
Plaii'.tut then entered into an agroenient with 
the )iidgm**nt-debfor whereby the latter was to 
remain in jiosscssion of the property ard to pay 
off the decretal amount by a certain date, in 
dc‘au1t of which plaintiff was to take possession 
of the property. The judgment debtor made 
default and plaintiff brought the suit forpoS' 
session : 

He'd, (r) that the *^alein execution of the plaint- 
iff'< mortgage decree in which the property wa.s 
purcha-sed for the plaintiff without the permission 
of the Court was affected with a mere irregularity 
and was not voM but v^oidablp; 

(2) that the defendant, judgment debtor in 
the previous su’t, could not claim to avail liitn- 
si If of the remedy provided by .snb-r. 3 of r. 73 
of O. XXI of the Civil Procedure Code ir. second 
appeal; 

(3) that the suit w.'^.s not barred by section 
Co of the Civil Procedure Code iaa^-inuch as the 
benamidar bad never claimed title under the 
sale c< rtifii'ate 

Per .Suhr ew irdx , J — An execution-sale in 
which tiu* ilecn c-h*)l*U r puri'liascs the property 
witnoUi the p.^nnission of the Court i.s voidable 
and is liabb' to be set aside at the instance of the 
judgment-debtor or his representative, but the 
judgment-debtor has no absolute right to ask 
the Court to set aside such a sale and the matter 
is in the discretion of the Court. 

Section 66 of the Civd Procedure Code only 
applies to a suit in which the plaintiff attempts 
to enforce his secret title u.s against the c« rti« 
fi ated. D irchaset. C Saradinbu Chakravarii ,1; . 
GosTv HEiuri Framanick, 37 C. L. J . .,6j; 27 C. 
W. N. 20S; { 1^23: A I . H. (C.) 302 186 

8.78 — Application for rateable disiribu* 

Hon — Po vers of K.ourt to go behind decree — Smt 
by one d cree-holder for injunction to stop 
payment to anothir, 

A Court charge 1 with the distribution of a.ss ts 
under section 73 of the Civil Procedure Code has 
no power to go into the q lestion of the bona fides 
of a decree in respect of wi ic i an application 
for rateable distri j.ition is ma e to it. 

Ghu sham Du v. U nt Pershid, 50 I id, 
as. 264; 15 N. L. R. 63; ly A. U. J. 41 $0 

M. £,. J 48 V, 2t .mtn. -VR. 172; 23 C* W; M. «rl- 

(191 4 M. W. N. 513; 10 U W. 51 ij I U. P. U, 



1072 


INDIAN CASES; 


Ims 
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(P. C.) 86 (P. C.); Sunder Dass, ii C. 42; 

5 Ind. Dec. (n. s,) 785; Puran Ch-vnd Bo^d v. 
Surendra Narain Singh, 16 Ind. Cas. 705; 17 
C. W. N. 326; 16 C. D. J. 5^-, discussed and dis- 
sented fro ni . 

Peary Lai Das v. Peary Lai Dawn, 22 Ind. 
Cas. 407; 19 C. W. N. 903; 18 C. L. J. 646; Chhagan- 
led V. Fazarali, 13 B. 154; 7 Ind. Dec. (n. .s.) 103, 
followed. 

In distrib tion proceedings under section 73, 
Gvil Procedure Code, it is open to an aggrieved 
decree-holder to file a suit immediately and stop 
payment to the opposite party by obtaining 
an injunction. N MaGanmu, t». Ragiiuj^atiirao. 
I9N. D. R. i;2; (.924; A. I. R (N.) ,9 749 

— — S. 80 — Suit against public officer — ^Mala 

fides — Notice whether necessary. 

Before instituting a suit against a public officer 
a plaintifi is bound to give notice under stction 
80 of the Civil Procedure Code even though ni 
the discharge of his duty, the public officer acted 
mala fide, 

Shahebzadee Shahunshah Begum v. Fergusson, 
7 C. 499; 3 Ind. DeC4 (n. s ) 871 , dis.sented irom. 

Raghubans Sahai v. Phool Kumari, 32 C. 1130; 
I C. L. J. 542, distinguished. 

Jogendra Nath Roy Bahadur v. Price, 24 C. 
584; 12 Ind. Dec. (N, S.) 105S, Samanihala Koti 
Reddi V. Porthuri Subbiah, 46 and Cas. 86; 4I M. 
79a; 7 D. W. 586; 34 M. L. J. 4<)4‘> 23 M. L- T. 
357; (1918) M. W.N 414 (K B.), followed. C 
Dakshina Ranjan Chose v. Umar Cha'^d Oswae. 
38 C. L. J. 104; 50 C. 992 28 C. W.N. 10 173 

■ — S. 99 0 . 1 , r 10 — Suit instituUd in name 

of wrof^q plaintiff — Mistake, — 

Evidence Act (/ oj 18/2), s. i i'*- Jc, . ■ . 
Question of lessor's title, whether t elegant — 
Ostensible lessee me<^el\ tru<;'ee — Txi'e 0/ lessor, 
whether can he ; — Transfer of Property 

Act (/ V of 1882), s. ro — Contract to contrary, 
whether valid — Na/ul hud, lease of — Rules of 
Government, rule 1820. interpretation of. 

Where a plaint purports to be filed by a 
Municipal Board wnth the addition of the name 
of the Cha rman as plaintiff, the ernr is not o e 
of su tance but merely < f form and may le 
corrected under the provisions of O. I, r. 10, Civil 
Procedure Code, if the objection is taken in the 
Trial ourt. 

Under section 99 of the Civil Procedure Cole, 
this defect cannot be made the gruund of any 
interference with the decree passed by the Court. 

In a suit between a le.'-sor . ud lessee, the 
latter cannot be permitted to deny the title 
of the former. 

The question of the lessor's title is foreign 
to a suit for rent or in ejectment against the 
lessee and this is ec,uaUy true in a ca.se where the 
ostensible lesseeis mtnly a irnst e and liable to 
tender ac« bunt to the iqne trust. 

BUa$ Knnwar v. Desraj Ranjit Singh, 30 Ind. 
Cas. 29^1 3^ A. 55 ; 19 C. W. N. 1207; 29 M. D. 
J* 3351.2 L, W. &30; 18 M. L. T. 248; 13 A. L. J. 
99J; *7 Bow. L. R. 1006; 22 C. I,. J. 510; '1915) 
Ml W, Nf 757; 42 Z. A. 20a (P. C.), followed. 
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The terms of section 106 of the Transfer of 
Property Act are 'subject to any contract to the 
contr..ry ' and a notice of ejectment complying 
with the terms of the contract is valid tnotigii 
it may offend against the terms of the aforesaid 
section. 

Rule 1820 of Rules of Government regarding 
management of Nazul property by Municipal 
Boards lays down that when a terminable lease 
is given it shall not ordinarily be for a period 
shorter than 30 years. The use of the word 
‘ ordinarily necess: rily implies exceptions and 
it is discretionary with Municipal Boards to give 
a lease for a shorter period. 0 ShamSUddin 
KuANe. hATEii Shah, 9 O. & A. I,. R. lOfi 926 

s 104. 0 XXL rr 66, 90, 99, 0 XLIII, 

r 1 (j) — Execution of decree — Application to 
set aside sale — Appeal, second, whether lies — 
Failure to issue notice before drawing up 
Proclamation, effect of. 

A second appeal is not competent from the 
order of a District Judge passed on appeal against 
an order setting aside an execution sale under 
O. XXI, r. 92 of the Civil Procedure Code. 

The failure of an Irxecuting Court to issue notice 
to the iudgnieiit-debtor under O. XXI, r, 66 of 
the Civil Procedure Code, before drawing up 
the proclamation of sale amountsto an irregularity 
ill publishing the sale within the meaning of 
O. XXI, r. 90 of the Code, and an application to 
set aside the execution sale on that ground is 
covered by the rule. 

Bipin Bihan Bejali v. Kanti Chandra Mandal, 
Ind. Cas. 715 and Sheodhyan v. Bholanath, 
21 A. 311; A. W. N. (1899) 84; 9 Ind. Dec. (n. 6.) 
907, followed. L Jaggan NaI'h li. Baud, 4 D. 
243. (19: 1) A I R. {ly ) 392 108 

ss 1091c) 110 ^'Decision," meaning 

of — High Court farr sing findings but affirming 
decision of 7iial Court, effect of — Comlined 
effect of several factors — high Court, whether 
will certify appeal. 

'Jiie lenn "decision" in the last clause of 
.section no. Civil Procedure Code, means the 
decree or order passed, and not the reasons given 
forpas'-'iUg such decree or order. 

Wiu re tiie decree of a Trial Court is affirmed on 
appeal oy the High Court, it is not necessary that 
the judgment of affirmance should be based on 
prec ^c•ly the same reasons as those given by the 
Trial Court. The mere circumstance, theiefote, 
that there are no concurrent findings of fact would 
not remove tlie case from the last clause of sectlott 
1 10 of the Civil Procedure Code, and so relieye the 
person applying for leave to His Majesty in Coun- 
cil from .snowing that some substantial question 
of la" was involved in the appeal. 

W here an Appellate Court permits an issue which 
had been given up to be re opened, and allows in 
the appellate stage further evidence to be taken, 
that in itself is not a >u&ciently substantial ques- 
tion of law to entitle an ap|)licant to appeal to His 
Majesty in Council, especially where the ip^li- 
cant was in no way prejudiced by the pfoMnre 
adopted by the Appellate Court 
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Clause (c) of section 10^ of the Civil Piocedure 
Code imposes no limitation to the cases in wliicli 
a High Court mav certify a case as a lit one for 
appeal to His Majesty in Council, but the power 

g iven by that clause ought to be used very .spar- 

»giy- 

Where, iu a case (a) the projaerty involved is 
of very large value, (6) the decision of the 
H gh Court is based upon findings of fact 
wh ch reversed the findings of the Trial Court, 
(c) the evidence upon which the High Court 
acted was not all before the Trial Court, 
and {d) a question of procedure of somewhat 
unusual character is involved, anl it is possible 
that a higher Tribunal might take a different 
view in respect thereto : 

Held, that the combined effect of these matters 
was such that the High Court ought to exercise its 
power under section 109 and certify the case as 
a fit one for appeal to His Maje.ty iu Council, 
Pat Barg Bahadur Man Singh Nawi^akhbati, 

5 P L. T, 1 7; 2 P. L ll. 4« 58 

S. 110 — Appexl to Ptivy Council — Suit 

regarding nature of tenancy -Subject-matter^ value 
of. 

Where the subject-matter of a suit is solely 
the nature of a tenancy, the value of which was 
Rs. 2,000, the fact that the te lancy affected 
property worth over Rs. ro,ooD would not give 
a right of appeal to the P/ivy Council, h Diianna 
Mai, V. Mon Sagar, (i A. I. K. (h.) 28 >; 6 h. 
L. J.78 651 

— — s. DSi, applicability of — Suit for recovery 

of annuity — Value for purpose of appeal, how 
calculated. 

The value of the subjf»ct-matp'r in dispute for 
the purpospsof an appeal to His Majesty in Co’’n- 
cil in a suit to recover an annuity is, under section 
no of the Civil Procedure Code, the annuity 
which is sought to be recovered, not the value of 
the property upon which that annuity is charged. 
P C Abid Husain w Ahmad Husain 18 L. W. 
146; (1923) A. I. R (P C ' 102; 26 O. C. 2 iTr 45 *M. 
h. {iqz^) M.W N v o; 53 M. L. T. ap; 

10 O.I^, J. 28S; 28 C. W. N. .89, 9 O. & A. L R. 
484 638 

S. ApplicaUon foa kmm t@ appeal 

to Bis Majesty in Council Suit by Hindu 
widow — Plaintiff adopting son peidenta b'to — 
Son not brosjht on r. cord-S^cdslinUal question 
of law. 

In a suit by a Hindu Midow i:i pxfic<!u^i£m of 
her husband’s estate the acfoiid-inlrs contended 
that the suit was not iu.iln tain able bccaase a pfi^ 
V0U8 suit commenced by the predeccssors-in- 
interest of the plamliff had abated under O XXI 1, 
r, g of the Civil Procedure Code. It was also urged 
that as the plaintiff had, during the pendency of 
the suit, adopted a son it was incumbent upon her 
to bring upon the record as plaintiff the name 
of the minor boy she had adopted. Both these 
contentions were overruled and the suit was 
eventually decreed by the High Court. The 
defendant then applied for leave to appeal to 
His Majesty in Council: 


Civil Prorsdure Coae™-1908— cotitd. 

Held, that neither of the questions raised war, a 
Substantial question of law withul the meaning 
of section II G, Gvil Procedure Code, and leave 
could not, therefoie, be granted. A Bu \i.i Khan 
r/.SujAN Kaur, 21 A. L. J. 665; (1924) A. I. R. 
(A.) 00 100 

s. 110 — Decree modified on review — 

Application for leave to appeal to His Majesty 
in Council — Limitation, terminus a quo — 
Subject-matter of suit land assessed to revenue 
— Value, how calculated. 

Where the High Court reviews and modifies 
a decree passed by itself the period of limitation 
for an application for leave to appeal to His Majesty 
in Council begins to run from the date of the 
decree passed in review. 

Joykishen v. Aiaoor Rohoman, 6 C. 22; 5 Ind, 
Jnr. 522; 6 C. T. R. 5751 3 Shome L. R. 197; 

3 Ind. Dec. (n. S.) 15 (P. C.) and Vadilcd v. Ful- 
chand, 30 B. 56; 7 Bom. L. R. 664, relied cn. 

In determining whether the value of land in 
dispute is Rs. 10,000 or upwards, for the purpose 
of section 110, Civil Procedure Code, the rules 
under the Suits Valuation Act, in accordance with 
which land is valued for the purpose of jurisdic- 
tion in the Trial Court, do not apply. It is the 
market-value of the land which has to be ascet.- 
tainedforlhe purpose of that section. L Nawaz 
Aut;. Auuu, 4 D. x8--, 0 h. D. J , 14 ; (1924) A. I. 
R. (D ) 82 620 

ss.lll, 115 — Madras High Court — Letters 

Patent [Mad.), els. 39, 44 — Government of 

India Act, 1915 (5 & 6 Geo. V, C. fi), 
s. 107 — Single Judge, order of, in revision, 
whether appealable to Privy Council. 

Under section iii (a) of the Code of Civil Pro- 
cedure, read with clause 44 of the Reiters Patent 
of the Madras High Court, no appeal lies to the 
Privy Council agaiust an order of a Single Judge 
of the High Court passed in revision under section 
115 of the Civil Procedure Code and section 107 
of the Government of India Act, notwithstanding 
that such an order is a " final order” within the 
meaning of clause 39 of the Letters Patent. 
M Satvanarayanm Varaprasada V. VenkaTa 
Biiasyakaruu, i8 L. \V. 05s; 46 M. 950; 46M. 
L. Jn7 ^ ' 604 

« — — 8 . XX5 — Appellate Cowi, finding of, that 
no compromise or Bssision-^ High 

Court, jmisdiciloa ofi to intctfofc. 

Wliuiv ail AppselL'ito Cacit finds that there 
was no lawful agYcimimt to refer the disputes 
between tdeiKtrlk^i to a suit bo arbitration, or a 
compromise of tb© siiafe, and directs a trial of the 
suit, th<‘rc is not such a decision of the case to 
warnnst interfcfccce by the High Court under 
section 115 of the Civil Procedure Code. |t 
Thakgredas Tribhovandas V. Laumubhai Trj- 

BHOVANDAS, 25 BOU.R. K, -i 52 ,' { I 9^1 3) A. 1 . R. 

(B ) . . . 108 

8 . 1X5 — Mtsconsii'uing evidence— Material 

irregularity. 

The misconstriiiiig of evidence amounts to 
material irregularity and affords good ground 
for revision. L Firm Gokad Mae-Ramchand 
Firm Naxh Mae-Guezari Mae, (1923) A. I. R. 

(I,.) 431 aa 
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-s.llS — Suit cognizable by Small Cause 

Couri-^Tnal by Court under its ordinary 
Poivets — No ob)ecti n to jurisdiction, either in 
Trial or Appellate Court — Rvtsion — High Court, 
whether will interfere. 

Where a suit cognizable b)" a Court of Small 
Causes is tried by a Muiisif under his ordinary juris- 
diction without objection to his jurisdiction, 
and the parties have had a full trial and an 
appeal to the District Judge without objection 
on the point of jurisdiction, the High Court 
will not iuterfere in revision. 

Ram Lai v Kabul Singh, 25 A. 135, A. W. N. 
(1902) 219, followed. 

Suresh Chunder Maiira v. Ktisio Rangini Dasi, 
21 C. 249; 10 Ind. Dec. ( n . s ) 798, discussed and 
followed. 

Ramasamy Cheitiar v. Orr, 26 M. 176; 12 M. 
D. J. 2G4, kolhpara Sceiapaty Kanhipaty 
Suhbayya, i Ind. Cas. 543, 33 M. 323; 20 M. L. 
J. 718; C M. Iv. T. 121 and Shankatbhai 
V. Somabhai, 25 B. 417, 3 Bom. L. K. 129, 
distinguished. IJIvAMkriiDiN v. Ixdrani, i - K . 
Iv. R. 179 , J.R (N M IBS 

ss 115 , l 5 l — AppliciHon under s 151 — 

Inherent powets 0/ . ourt — Existence of circi m- 
stances to justify review — I ■ terfercnce lu rev sioi 
— High Court, discretion 0^. 

Where a Siibjr.l ate J u entertained an apj li 
cation under section 151, Ci\il Procedure Code, 
and set aside a prior order if i is 1 issal of si it 
and where the ord .r 0.1 the said petition might have 
been passe i on review of tie prior or ler if the 
Judge bad e .ercised is powe: und r t e apt r 
on review, the High Co rt will not iu re ision 
u.id.'r section 115 of the Civd Proccdi.re Co L- 
interfere with the order iider section 15 , cs, e- 
cially if it is substautlall f just. BJ Bui Toy. BR'iTO 

888 

ss. 115 . 151 — Inherent poiver, refusal 

to exercise — Diwretnon— Revision, when com- 
petent. 

The re visional powers of a High Court are 
exercisable only in those cases in which the Court 
by which the case was decided aipeais to have 
acted in the exercise of a iurisdiction not vested 
in it by law, or to have failed to have exercised 
a jurisdiction vested in it, or to have exenised 
its jurisdiction illegally or with material irregu- 
larity; 

Section 115 of the Civil Procedure Code applies 
to Jurisdiction alone, the irregular exercise 
or non-exercise of it, or the illegal assumption 
of it, and is not directed against coticJus-ons of 
law or fact which do not involve the question 
of jur sdiction . 

Balakrishna Udayar v. * V asudev a Aiyar, 40 
Ind. Cas. 650; 40 M. 793; 15 A. D. J. 645; 2 P. 
I/.W loi; 33 M. I/. 1*69; 26C.I^ 1*143; 19 Bom. 

I,. R. 715; (1917) M. W. N. 628; 6 D. W. 501; 
23 C. W. N. 50; II Bur. I/. T. 48; 44 I. A. 261 
(F. C.), followed. 

The Court w 11 not, ia revision, interfere 
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with an order pissed under section 151 of the 
Civil Procedure Code which, on the face of it, 
is not perverse or illegal. 

Sham Par shad v. Ram Chand, 20 Ind. Cas. 203 j 
10 P. R. lor j: 273 P, D. R. 1913; 217 P. W. R. 
1913; 25 P VV. R. 1914, followed. 

Bholti V. Ram Lai, 60 Itid. Cas. 720; 2 L. 66; 
3 U. P. J,. R. (D.) 29, distinguished. L Punjab 
B\nkix(; Co Dtd. v LihanfaT Rai, (192 ) A. I. 
R. (B.) 506 487 

— _ s 115 , 0 IX. r. IZ— Application io set 

aside ex parte decree — Error of law — Revision 
— High Cou)i, pjwcr of, to interfere. 

In an application to set aside an ex parte 
decree the burden of proving want of knowledge 
of the decree within thirty days of the appli- 
cation lies on the applicant, and where a Distiict 
J lulge on appeal against an order refusi ng to 
set aside an ex parte decree misunderstands and 
misapplies the law he commits a material 
i’rcgiiiari-y in the exercise of his jurisdiction 
within the meaniug of section 115 of the Civil 
Procedure Co:le, and his order is liable to be 
set aside on revision. 

Manoha' Lai v. Sadign Degatn, 37 Ind Cas. 202; 
loi P. R. 1916; 202 P. W, R. 1916, Fazalv, 
Hashmaii, Ind Cas 914:40 P. R, 1916; 133 
P. W. R, 1916. Sughru Mai- Hat char an Das v. 
Snam Lal-Gokal Chand, 4’j Ini Cas. 777; 146 
P. W R. I )i8, followed. L Firm Maghi Mab- 
Kh.akmti Ram ?' Firm Go pi Ram- Ram Chanu 
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— s 115 0. XXI, rr 89 , 92 { 2 )— Applica- 
tion to set aside sale — Notice to parties affected 
— Judgment debtor, whether necessary party — 
Noh'e, tssu of — Limitation — Rcvis<on — Court 
acting under err on ous view of law — High 
Court, whether will interfere — Government of 
India Act, 1^15, (5 & 6 Geo. V. c. 6i), 5 . 107 
— Negligence of judgment-debtor to take oui 
nottcc, effect of. 

A Court IS not competent to make any order 
upon an application made by a judgment -debt or 
under O. XXI, r. 89 until notice of such applica- 
tion has bten given under r. 92 to all the pereous 
affected thereby. 

Although an application under O. XXT, r. 89, 
to deposit mu.st be made within 30 day.s of the 
dite of the sale, no limitation is prescribed for 
the issue of a notice under r. 92. 

Ganesh Bab Naik v. Viihal Vaman Mahalya, 
19 Ind. Cas. 475; 37 B. 387; 15 Bom. I,. R. 244, 
relied on. 

Sumitra Kuer v. Damri Lai, 62 Ind, Cas. 
Oi; a P. li.T. 33O, ati l Ajiudiin Ahamed v. Khoda 
Bux Kmmdkar.'^o Ini. Cas. 5, dissented from. 

IVhcre in the body of his application for 
deposit a judgment-debtor states the name and 
aduress of tlie auction -purchaser and asks that 
file sale be set aside on his depositing the 
decretal amount, that is a sufHcient application 
to make the auction- purchaser a party, and as 
soon as the notice is issued upon him he becomes 
a party to the proceedings. 

Where an Appellate Court confirms an execution' 
sale upon on erroneous view oi the law its d^* 
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sion is final and cannot be interfered with uii-ef 
section 115, Civil Procedure Code. 

Fazcil Rah v. Manzur A med, 45 Ind. Cas. 773; 
40 A. 425; 16 A. D. J. 433, relied on. 

The powers of superintendence vested in a 
Hluh Court by section 107 of the Government of 
India Act^ will not be exerdsed lightly, and 
certainly not where a petitioner is guilty of 
negligence. Pat Bibi Zainab v Paras NaXh, 4 
P. L. T. 491; I P. I,. R. 361 ; 2 Pat. 800; (1924) A. 

I. R. (Pat.) 37 430 

• 8. 116. 0 - XXI rr. ICO, 101 — Execution 

of decree — Dispossession by decree-holder — 
Possession on one’s own account — Person in 
joint possession — Benami, question of, whether 
can be gone into — Revision — Decision basis of 
jurisdiction. 

It cannot be said that a person who is in joint 
possession of land with a judgment -debtor is 
not in possession on his own account, within 
the meaning of r. 101 of 0 . XXI of the Civil Pro- 
cedure Code. 

Cooverji Hirji v. Dewsey Bhoja, 17 B. 718; 
9 Ind. Dec. (n s.) 471, dissented from. 

Radha Gohinda Missir r Raghunath Missir, 
20 ind. Cas, 253; 18 C. W. N. 095; 18 C. D. J. 
138, relied on. 

In dealing with an application under r, 100 
of O. XXI of the Civil l‘rocedure Code, the Court 
i s not entitled to go into the question of benanti 
in order to determine whether the applicant was 
in possession of the disputed property in his own 
right. 

Where the decision of a Court is the very basis 
aud foundation of jurisdiction in its limited 
sense as distinguished from powers, it comes 
w’thin the purview of section 115 of the Civil 
Procedure Code. 

Dhanwanii Kuer v. Sheo Shanhar Lai, 51 
Ind. Cas. 873; 4 P. D. J. 340; (1921) Pat. 
364, followed. 

Where by a misconstruction of the provision 
of la ,v the Court held that the petitioner was not 
entitled to maintain an application under 0 . XXI, 
r. 100 of the Civil Procedure Code: 

Held, that the order was one declining juris- 
diction and was, therefore, open to revision under 
section 115 of the Code. Pat Ram Kishun Singh 
V. DamodaR PraSad £66 

: g. 115, 0 . xxxm r. 1 — Leave to sue 

as pauper, refusal of — Revision, whether lies — 
Contradiction between evidence and finding — 
Materi I irregularity — Valuation of pauper's 
property — Redemption suit by pauper — Equity 
of redemption, whether ’subject-matter’ of suit. 

A High Court has power imder s. 1 1 5 of the 
Civil Procedure Code to revise an order refusing 
to grant permission to sue as a pauper. 

Kapil aeo Singh v. Ramrikha Singh, 8 
lad. Cas. 48^; 33 A. 2^7; 7 A. L. J. 119Z, 
Mahadeo Sakai v. Secretary of State for 
India, 65 Ind Cas. 255; 44 A. 248; 20 A. D. J. 
55; (1912) A. I. R. (A.) I, dissented from, 
Bud.lhoo Lad v. Mewa Ram. 63 Ind. Cas. 
15: 43 A. 514; 19 A. h. J. 558, Chattar- 

pal Singh v. Eija Ram^ 7 A. 661 p. 663 
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A. W. N. (1883) 156; 4 Ind. Dec. (N. s.) 854, 
Muhammad Husain v. Ajudhia Prasad, 10 A.’ 
467; A. W. N. (i888) 179; 6 Ind. Dec. (n. S.) 313, 
distinguished. 

Debo Das v. Mohunt Ram CharanDat, 2 C. W N. 
474, Gopal Chandra Neogy v. Bigoo Mistry, 8 Ci 
W. N. 70, relied upon. 

A (liiect contradiction between the evidence 
and the finding of the Court is a material irregula* 
nty which v\ould justify iuterfeience in revi- 
sion , 

Under O. XXXIII, r. i of the Civil Procedure 
Code the Court i.s coucerned only with the value 
of the property in the alleged pauper’s po session, 
not with 1 is efforts to realize it ; if the property 
coul l fetch more than a certain amount it does 
not matter in the least whether the alleged pauper 
tried to obtain it. 

In a suit to redeem a mortgage of property 
of which the plaintiff is not in possession, t e right 
to redeem which he asserts, is the subject-matter 
( f the suit for the purposes of r. i of O. 
XXXIII of the Code and in deciding, whether he 
is entitled to sue as a pat per or not t e value < i 
that right must rot be included in the means 
of which he is possessed. N AChaZ.SINgh v . S»lla: 
J iWaNdas, 1 9 N. h. R. 165 99a 

a. 141. 0. IX, rr 8. 9. 0. XUII. r. 1 (c)— 

Suit dismissed in default — Application for 
restoration — Dismissal in default Appeal-^ 
Procedure, 

The procedure provided in the Civil Procedure 
Code n regard to suits must be followed so far as it 
can be made applicable, in all proceedings arising 
out of an application for the restoration of a suit 
dismissed in default of the plaintiff. 

Manakji v. Surajmal, 10 Ind. Cas. 705; 7 N. I#. 
R. 32, followed. 

An appeal lies from an order dismissing an 
application for restoring to file an application 
for the restoration of a suit dismissed in default 
of the plaintiff. N KAhiCHARAN v Ra^'aNSIngh, 
19 N. h. R. 119; (1923) A. I.R, (N.) 293 599 

8 . 144 , of — Auction-purchaser not 

decree-holder — Restitution, whether allowed-^ 

Judgment-debtor having no saleable interest 

Sale, whether valid — Suit for recovery of posses- 
sion. whether maintainable. 

Section 144, Civil Procedure Code, allows resti- 
tution to be made against the decree-holder who 
obtains any benefit under a decree which is after- 
wards reversed on appeal. It does not allow 
restitution to le made against a third party, 
and does not apply where the auction -purchaser 
is not the decree-holder. 

One P. had a money decree against A . in exe - 
cution of which he attached certain property A, 
had died before the attachment and his daughter-in- 
law L. was impleaded as his legal representative. 

She objected to the attachment and tae objection 
was eventually upheld by the High ourt. Mean- 
while the property had been sold by auction in 
execution of the decree and purchased by the 
defendant. L. then sued for recovery of poi. 
isessioh: • 
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Held, (i) that the suit was not barred by sec- 
tion 144, Civil Procedure Code, as the plaintiff 
was no party to the decree ; 

(2) that the original judgment-debtor had 
no saleable interest in the propert}^ and conse- 
qiiently it was immaterial whether the decree 
was subsisting or not because the Court holding 
the sale had no jurisdiction to sell the property ; 

(3) that the plaintiff was entitled to recover 
the proi:>erty but was liable to refund the surplus 
sale-proceeds which she had withdrawn from the 
Court. A BAbWAK’X SiNGiU' Laio\ Bi^GaM 288 

— - — - ss 144, 161 — Restoration, power of, 
extent of — Receiver, appointment of — Dismissal 
of suit — Court, power of, to pa<;s necessary 
orders. 

The power of a Court to grant restitution is 
not confined to casCvS covered by the provisions 
of section 144 of the Civil Procedure Code, but, 
under that section, read with section 151, of the 
Code it may be extended to other cases. 

A Court which appoints a Receiver has au- 
thority to pass orders necessary for wind ng-up 
his charge, even lifter the dismissal of the suit. 

Administrator- General ot Bengal v. Prem Ball 
Mullick, 22 C. loii at p. 1012; 22 I. A. 203; 5 M. 
L. J. 157; b vSar. P. C. J. 660; ii lud. Dec. (x. s ) 
672 (P. C.), relied oil. LbnXGV Ram r Nathv 
Ram 868 

S.145, 0 XXI, r. 40— A Yve^t of 

menUdebiOf— ‘Execution of secunfy-bond — Non- 
appearance of judgment-debtor on day fixed 
— Application by decree-holder for execution of 
decree against sureties -- Amendment adding 
prayer for production of f.idgmenl-debtor — 
IVaivcr — Legality of order of arrest. 

In execution of a decree the judgment-debtor 
was arrested. He then paid a portion of the 
t.ccrce-debt and as regards the balance put in 
an application under O. XXI, r. 40, Civil Pro- 
cedure Code, that lie might hz released from custi.dy 
oil security being given for rc -appearance. A se- 
curity-bond wa.s executed by wtiidi the sureties 
undertook to produce the judgment-debtor on 
a day fixeJ, in default they were to be liable for 
th^ balaiit'c under the decree. The original execu- 
tion application was thereafter treated a.s closed. 
On the day fixed, however, the judgment-debtor 
was not produced. Tue decree-holder there- 
upon applied by petition for Avarrants against 
the judgment-debtor and the .sureties for 
the balance under the decree; ])ut under 

the direction of the Court the decree-holder 
aiiendcd the relief into one directing the 
sureties to produce the judgment-debtor at 
a future date and in default to issue Avarrants 
against the sureties, stating at the same time 
that the sureties had committed default in pro- 
ducing the judgment -debtor and had rendered 
themselves liable for the decretal amount. The 
Court orderei the arrest of the sureties on the 
petition under section T 45, Civil Procedure Code. 
On the application of the sureties thereupon 
to cancel the said order; 

Held, (i) that the fact that the original execution 
petition was treated as closed did not put an 
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end to the liability of the sureties imder a later 
application; 

Laljt Sahoy v. Odoya Sunderi 14 C. 7371 

7 lud. Dec. (N. ,s.) 502, not followed, 

(2) tliat the application for e.xecution of the decree 
by the decree-holder by prodtudion of the judg- 
ment-debtor on a later date did not coustitite 
a waiver or condonation of the right to enforce 
the .security-bond already broken through non- 
prod ucUon of the debtor on the previous 
he.aring day; 

(3) that the terms of the surety-bond for produce 
tiou of tbc judgment -debtor on a particular clay, 
not having been complied with, the sureties bad 
rendered themselves liable for the decretal amount 
and the order of execution agaiiLst tlicm as finally 
passed under section i.|5^ CiAul Procedure Code* 
A^as not open to any legarobjeciiou. M NaGIIvr 
V. KriSUNa CiiiiTXiAK, (i 923 )M. W N j-jo 880 

— -■ s. 149~~Ow.’55/an to pay requisite Court- 

fee deliberate — L.\t.ni>ion of time , whether should 
he granted 

Wiierc insufficient Court-fees have been paidi 
and there is uo bona fide mistake, but the non- 
pa> ment of tlie lull amount is deliberate, the party 
in default is not entitled to any gi^ant of time, 
nuder section 1 40 of the Civil Procedure Code, to 
make up the deficiency. L KaMJ; J, c. Suibha, 
( 9-’ A. I R. (Iv.) 309 667 

- s. 15i, 0. XLI,rr. 23 15 Teh II. para. 15 

— Arbitration — Award, set aside on ground of 
unrea<onabteness — Remand, proper order of— 
Inherent power ot remand, when can be exercised* 
The fact that an award does not seein to be 
reasonable is not a valid ground for setting it aside 
under the provisions of paragraph 15. Schedule II, 
Civil procedure Covle. 

0.1 the application of the parties, a suit was 
referred to three arbitrators and it was agreed that 
the award of the majority would be binding. C'ne 
of the arbitrators disagreed with the award made 
by the other two and the 'Iral Court set it aside 
on the ground thatitdid not seem to be reasonable. 
The Appellate Court, holding that the question 
of the A'ulidity of the award had not been deter- 
mined at all, remanded the case under O. XLI, 
r. 23 <4 the Civil Procedure Code. The plaintiffs 
appc<ded against thi.sordei: 

Held, that the setting aside of the award by the 
Trial Court was not a decision on a preliminary 
Iioiut and the remand should have been under 
r. 25 of O. XLI of the Civil Procedure Code. 
Krishnan Cheltiv. Mntliu P aland',, 22 M., 172J 

8 lu'l. Dec. (x. s ) 122, Abdul Karim Abu 

Ahmed Khan Ghaznavi v. Allahabad Banh^ 
Limited, 4f lud. Cas. .Soa, 4.) C. qcq; 21 C. W. N, 
877, 26 C. L. J. 49, distinguished. 

.Section 151 of the Civil Procedure Code can 
only be invoked in the absence of a perfectly 
clear provision of law applicable tf> the rase which 
is before the Court. Fesh Ciia.m>ax y Bibi 198 

g 153 Q, J J 10 — Appea' filed against 

deceased respondent — Procedure — Application to 
amend cause title by substituting names of 
legal representatives of deceased, maintainabUUy of. 
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Where an api:>eal is filed by mistake against a 
respondent who had died prior ii th.' presentation 
of the appeal, the proper procedure to adopt is to 
file another appeal and to have the delay, due 
to the mistake committed in good faith, excused. 

All application to amend the cause title of the 
memorandum of appeal by 'ui=^"* itrtirg for the 
name of the deceased respoo icn*, im' of 

his legal representative is imsustamablc and 
docs not lie. Neither O. I, r. lo of the Civil Pro- 
cedure Code nor section 15-^ of the Code is appli- 
cable to such a case. 

No such proceeding as an appeal against 
a party who is dead is nulhorised by the Cede 
of Civil Procedure. M C,')vini>u KavikaJ 
I’UROiriTo c. GauRaXC\ S\W, W. N. 408; 

t 8 L. W. 5P-43 H. Iv. J 2 A I. R. 

(M ) 50 739 

Q a'/;-’/ if apphr<ib!c to appeals 

— Appeal, joint when hur In prefoicd. 

The rale laid down tu O. I, r. i of the Civil 
Procedure Code is intends d to enable persons 
aggrieved by the same not or having the same 
right to relief to join in one suit inSlead of 
bringing separate suits, an I is also applicable to 
appeals. 

Plaintiff sued defendants Nos. i and 2 
for the recovery of a certain amount due on a 
pro note of whu h he claiined to be the holder in 
due course and which defendant No. i had 
eKccnted in favour of defendant No. 2 and which 
the latter had transferred to the plaintiff. The 
suit was dismissed as against defendant No. i 
but was decreed against defendant No. 2. Plaint- 
iff and defendant No 2 filed a joint appeal 
claiming that the suit should he decreed against 
defendant No. 1 also; 

Held, that, having regard to the provisions of 
O. f, r. I of the Civd Procedure Code, it w’as 
open to the plaintiff and defendant No. 2 lo 
prefer a joint appeal against defendant No. i 
for the same relief, inasmuch as it involved a 
comuion question, viz., whether defendant No. i 
could or could not be held liable for the plaintiff's 
chiim L Bumqi Map?’. Aituix Rahi.m, (192 
A. I.R. (b) 6;8 C60 

0. II. r. 2 — Swi for recovery of possession 

from morif>agces dr,r.ri'. ‘ suit for redemption, 
whether haned- ( ; action. 

Where a suit against mortgagees for posses- 
sion on the gro uid that the mortgagees were 
trespassers and the mortgage was not binding 
on the plaintiff bv reason rf abse..cc of cou' 
sideratioii and legal necessity is di.smissed, a 
subsequent suit to redeem the property mort- 
gaged is not barred by O U, r 2, Civil Pro- 
cedine Code, as the cause of action in the two 
suits is diffeie .t. 

Barkhufdar v. Cid.aUa Mai, 48 Ind, Cas. 798; 
1 19 P. R. 1918, distinguished, b jAi^Ab v. 
GANEvSiiiMAb, )b 18;, 5 b b. 528 

o n rr. 3 d. 5, 6 b VI rr 16,17— 

Amendment of plaint — joinder of several 
causes of action — AUvrnative claim, whether 
necessarily prejudices iiial— Procedural law, 
object of. 
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It cannot be laid clown as a general principle 
in all cases that an alternative claim necessarily 
jirejudiccs, embarrasses or delays the fair trial 
of a case. 

The whole object of the procedural law is to 
prevent midtiplieity of suits and a plaintiff should 
not be compelled to institute a second suit if he 
can obtain appropriate relief in the first suit with- 
out in any ivay embarrassing the defendant. 

Owen V. Morgan, (1887) 35 Ch. D. 492; 56 hi 
J. Ch. 603: 56 b. T, 503; 35 W, R. 705, relied on. 

Plaintiffs sued for rescission of an agreement 
for sale and for an order upon the defendants 
to refund the sum of money paid by them to the 
defendants towards the performance of the agree- 
m nt. Subsequently, the plaintiffs applied for 
amendment of the plaint asking for a decree for 
specific* performance of the agreement in the event 
of the Court finding it impossible to give them 
a decree for its rescission. 

//c/fif, that the causes of action could be conveni- 
ently tried or disposed of together if the applica- 
tion for amendment cjf the plaint was allowed 
and the alternative relief would not prejudice, 
euibarias or delay the fair trial of the case. 
Fat Citvndrika IT^asaI) 7;. Hira bAb, (192^) Pat. 
357: 5 R. b.T. i". 2 P. b. R. ^2 483 

0- Vi, r. 4 — Pieadings — Fraud — Parti- 

L ulai s 

A surrender like any other act in order to be 
operative must be bona fide, and if it is tainted 
with fraud, it confers no right upon the land- 
lord and need not be avoided. 

Where fraud is relied upon it must be expressly 
pleaded : positive facts and circumstances must 
be set out clearly giving rise to the application 
of fraud. Fat Raiu Uraoni;. Doman KAbAb, 4 P. 
b. T. 562, 2 I’at. S98, (i '-2.1) A. I. R. (Pat.) roo 209 

__ Q. VI, r. 14 — Plaint signed on insiructions 

from plaintijfi, validity ofi. 

Where a plaint is signed by a third person on 
instructions from and on behalf of the real and 
ostensible jDlaintiff, it must be regarded as having 
been signed by a person duly authorised within 
the meaning of O. VI, r. 14 of the Civil Procedure 
Code. L tbi AumaB V. ABTovh Giuni 880 

— 0. IX, r, XZ— Decree, ex parte, applica- 
tion lo set aside, disuissil ofi — Suit to set aside 
decree on ground ofi fraud, whether maintainable-— 
Notuservice ofi summons, whether can be proved 
— Fraud, when presumed. 

The fact that the plaintiff applied and failed 
to have an ex parte decree set aside under O. IX, 
r. 13 of the Civil Procedure Code does not pre- 
vent him from maintaining an action for setting 
aside the decree on the ground of fraud, and 
incidentally proving, as an inde.^ of the fraud, 
that summons was not served on him in the pre- 
vious suit. 

Radha Raman Shaha v Pran NaJi Roy, 28 
C. 475; 5 C. W. N. 757, followed. 

Jangal CliAudhary v. Lai fit Pasian, 60 ladrf 
Cas. 124; 0 P. b. J. i; I P. b. T. 735; (1921) Pat^ 
3; 3 U. P. b* b discu:isc4 
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The failure to serve suinmous on a defendant 
may be accidental or deliberate ; and where the 
Court finds as a fact, that there was no foundation 
for the suit itself, it is open to the Court to hold 
that the suppression of the summons was deliberate 
with the object of snatching a decree from the 
Court in the absence of the defendant. Fat 
JaNkiKuert' Tiiakuk RaI Rat. 336, s 1'. 

R T. 37 343 

0. XVI, r 1 — Witnesses, summoning oj 

— Court, duly of. 

Under O. XVI, r. i of th- Civil Procedure Code 
a party has an absolute right to summon witnesses 
and, so long as he pays the necessary expenses, 
to insist that their attendance shall be enforced. 
It does not matter that a party had himself original- 
ly undertaken to bring the witnesses and has 
failed to do so, nor does it matter that the applica- 
tion is made at such a late stage of the proceedings 
that the witnesses cannot be present in Court before 
the final disposal of the suit. The Court may in 
either of those cases refuse to adjourn the hearing 
for the attendance of the witnesses, but it has no 
power to refuse to issue summonses. The only 
case in wliich the Court has power to refuse to issue 
summonses is, where the application is not made 
bona fide or where in the exercise of its inherent 
powers to prevent the abuse of its own process 
it is necessary to refuse to issue the summons. 

L PriXaM Singu V . SoBiiA SiN(;ii £68 

— ^ O XVII.r. 2, 0 IX r. 13. scope of-^ 

Defendant entering ap pear ance—^Pr user for 
adjournment — Caso decided 0)i merits — Ux parte 
proceedings. 

Ou a pioper interpretation of O, XVII, r. 2 
of the Civil Procedure Code a Court cannot pass a 
judgment on the merits under that rule under 
cover of the words “make such other order as it 
thinks fit." 

Phul Koer v. Harhmai Ullah Khan, 20 Ind. 
Cas. 553: 37 A. 460; 13 A. L. J, 679, followed. 

T.hcre can, strictly speaking, be no ex parte 
proceedings against any defendant who has cn- 
teied an appearance and filed a defence. 

In a suit for possession of land. all the defendants 
combined to file a written statement, issues weie 
framed and a date fixed for the evidence of the 
parties. When the case (ame on for hearing 
only one defendant, li, was present %vho asked 
lor an adjournuient. The Court made an order 
that if R. would deposit a certain sum 
of money \vithin two hours, the adjourn - 
nient would be allowed. The money was 
not piid. Theh, after taking the plaintiff’s 
evidence, the Court decreed his suit. Another 
defendant, D, then applied under O. IX, r. 13, 
Civil Procedure Code, to have the decree set aside: 

Held, that, although strictly speaking there 
could be no ex parte proceedings against a defend- 
ant who has entered an appearance and filed a 
defence, yet under the circumstances as the Court 
could not have delivered a judgment under 
0 . XVil, r. 2 of the Civil Procedure Code, it must 
be deemed to have taken action under 0 . IX of 
the Code and its juigmeut aud decree should be 
m ex parte proceedings liable t9 be set 
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aside under O. IX, r. 13 of the Code. A RaM 
Chvrvn^ Rae 7^ R\ghubir Singh, 21 A. R. J.495; 
(,923) A. I R. fA.) 551; 45 A. 618 887 

0. XVII, r z— Order directing plaintiff 

to furnish defendant with daeumeniary evidence 
%n certain language — J urisdiction — Failure to 
comply with ordei — Dismissal of suit, whether 
justified. 

There is 110 statutory provision which empowers 
a Court to compel a plaintiff to supply the defend- 
ant With a copy of his documentary evidence in 
any specific language. An order, therefore, direct- 
ing a plaintiff to furnish the defendant with copies 
of entries in his account-books in the Hindi langu- 
age is without jurisdiction, and the dismissal of 
the suit under r 3 of O: XVII of the Civil 
ITocedure Code for non-compliance with such an 
order is not justified. Pat Debi RaE v. JaI 
PaRKasii NaRain vSingh 1 

0. XX, r, 10 — Suit for value of grain 

agreed to be given for maintenance — Decree, form 
of 

Where in default of an agreement to deliver a 
certain quantity of grain as maintenance, a suit 
is brought to recover the money value of the 
grain, it is not incumbent on the Court under 
O, XX, r. 10 to decree the grain itself and that 
only on failure of delivery of grain should a 
cash payment be enforced. N BhonaJEE v. 
SaraswaTi 833 

0. XXI. r. 8 — Limitation Act {IX of 

1908), s. 20 — E xecution of decree — Payment out 
of Court — Cvrtificaiton by decree-holder^ form of 
— Limitation, extension of. 

There is no particular form under 0 - XXI, 
r, 2 of the Civil Procedure Code in which a decree- 
holder must certify a payment made to him out 
of Court, nor is there anything prescribed in the 
rule as to the time within which and the manner 
in which the decree-holder must certify a payment. 

If the part payment of a decree amount is entered 
in an execution petition presented within three 
years from the date of such alleged payment, 
it amounts, if the fact of payment is proved, to 
certificate of payment under O. XXI, r. 2 of the 
Civil Procedure Code, and will operate to save 
limitation under section 20 of the Rimitation Act. 

L Fatxu V . Nanak Ciiand 1029 

Q XXR rr. 8 , IZ— ’Transferee of dec fee’— 

Applicition for execution — Judgment-debto/, 

whether can plead satisfaction — Procedure. 

Wiiether attachment proceedings are already 
commenced at the instance of a decree-holder 
or not, an assignee or transferee of the decree 
cannot continue any proceedings previously com- 
menced, nor can he institute any fresh proceedings 
for the execution of t'.e decree unless he makes 
an application under (). XXI, r. 16 of the Civil 
Procedure Code to the Court which passed 
the decree. Such an application is 
ma 'e to the C )urt as a Court which 
passed t le decree a id not as a Co art wliic i is 
e.cemti ig the decree; and it is open to t':c judg- 
me.it-dcbtor to plead th'^^t t-c claim has already 
been satisfi.'d, e;en although the fornalitic# 
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prescribed b/ O. XXI, r. 2, sub-rules (i), (2) of the 
Code have not t een followed. 

Bayyana Ramayya w N idamarthi Krishna- 
murtht, 32 Itid. Cas. 952; 40 M. 296; 3 h. W. 186; 
19 M. I4. T. 124: (1916) I M. W. N. 133 and Ponfiu- 
swami Nadar v, Lelch hanan Chctliar, 12 Ind. Cas. 
057; 35 M. 959; 10 M. I, T. 442; (1911) 2 M. W 
N. 5OS; 22 M. ly. J. I 7 ), f jIIoac 1 . B 
V. GaNGv RaM 2^5 Bo.u. Jy. R. 47^, 47 B.6C ; 

(t923)A. I.K. (B.) ..o , 893 

0. XXt rr 22 92 0. XXIi, r. 4 - 

ExsctHion oj decree — De. ih of judg»wnt~dcotor 
~-~Lcgal tepfe.-.nntative not brought on record — 
Sale, whether nii'l'iy — Notice, absence of— 
Irregularity — Hindu Law -^Wiiow — AhntaUon 
Inadequacy of price — Sate to pay off itsitfruc- 
tuary mortgage. 

In execution of a decree, certain properties wcrf' 
attached and ordered to be sold. But before the 
sale actually took place, the jud nucnt dcbtrr 
died. The sale went on and was wit’-.ori 

any one being add^d to the rccor 1 as the legal 
representative of the dec'’ased jndgmcnt-dcbtor. 
No application under rr. 8v3, 90 or 91 of O. XXI of 
the Cjvil Procedure Code was made and the sale was 
confirmed under r. 92 and a sale cettificate issued 
to the aucticn-purchaser. Tbe legal representative 
of the deceased judgment-debtor did nut chalicnge 
the validity of the sale. In a suit by the rever- 
sioner ci the deceased to declare the sale a nullity 
on the ground that at the time ot sale the estate 
was not" represented by any one ; 

Held, that the sale could not be regarded ar. a 
nullity as the failure to add the legal represeuta- 
tiv; of the deceased judgmeiit-^debtor was only 
an irregularity, which, if substantial injury had 
been caused thereby, would only entitle tne parly 
affected to iiLstitute proceedings to set a'^icle tlie 
sale within the period pi c.*>cjibed by law 

Per spencer, J - — If an ordtr ii> pa.-se(l 'ey an 
Executing Court against a party without notice 
being given to him of the applioatinn w'hicb gave 
rise to tbe proceedings, the party behind whose 
back such proceedings are taken will not 1 c bound 
by the order. 

Where process is is uoJ without the notice 
which O. XXI, r. 22 of the Civil Pro.-edure 
Code prescribes in case? wdiere the judgment- 
debtor is dead or the decree is more tUau one year 
Old, the want of notice might constitute a inalenal 
irregularity entitling a person w’hose interests 
(^re affected to apply under O. XXI, r. 90 ife 
to bring a suit to have the sale set asi.ic. But 
where the decree-holder has done all that the law 
requires him to do and the judgment-debter 
ot one of .several judgitifat debtors happen.s 
to die during the course of the execution ot the 
sale warrant, the sale cannot be iiivdliduted by the 
accident ot the judgment -debtor’s death before 
the sale is completed. 

The law only prescribe.; the issue of tioti(clo 
jo Igmeiit-de blots cr thr.ir if^eal rrpreseutatives 
at the commencement of execution proceeding.^, 
and the latter cannot claim as a matter of tight 
to have fresh notice if their representation of 
the deceased’s estate commences during the pro* 
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gr?sj! of the carrying out of the processes of the 
Court nor arc they justified in treating such pro- 
cesses as iiiv.alid for want of jurisdiction on the 
part of the Court and its officers 

Order XXII. r. 4 of the Civil Procedure Code 
i.s inapplicable to the execution proceedings. 

Sheo Prasad v. Hira Lai, 12 A. 440; A. W. N. 
(1890) 103; 6 Ind. Dec (n. S.) 1026, Beptn Behan 
Bira V Shashi Blmshan Datta, 22 Ind Cas. 95, 
18 C. W. N. 766; 18 C L J. G28, Malkarjun v 
Narhari, 23 B. 337; 5 C. W. N. 10; 10 M. 1 / J 368; 
27 I A. 210; 7 Sar P. C. J. 739; 2 Bom. R. R. 927 
(P. C.) and fagadish Bhaitacharjec v. Rama Sundan 
Rasy a, 51 Ind Cas. 972; 23 C. W. N CoS ; 29 
C. 1 / j 411, followed. 

Bisitantapa v. Ranu, q B. 86, 5 Ind. Dec. 
(n. s.) 58, Blyyakka v. Fakxra, 12 M. 

2ir: 4 Ind. Dec. (n. s) 497, Narayana 
Kothan v. Kahanasundaram Pillai, 19 M. 
219; 0 Ind. Dec. (n. S) 858, Kh-ia^apnal v. Datni, 
32 C. 296 2 A. L. J,7i: iC. L. J. 584; 7 Bom. L. 
R. i; 9 C W. N. 201; 32 I. A 23; 8 Sar. P C J. 
7S4 (P. C ). Somandan Karkai Edathil Rayatappan 
Nambiar v. MaJikandi Akeih Mayan, 23 Ind. 
Cas. 251; 26 M. ly. J. 267. distinguished. 

Rama<iami Ayyangat v. Bagirathi Ammal, 
6 M. 180; 2 Ind, Dec. {n. s.) 404, Groves v. 

Administrator-General of Bengal, 22 M 119; 8 M. 
J,. I, 2f8: 8 Ind. Dec. (n. vS. ) 8}, Somandan 
Karkat Edathil Rayarappan Nambiar v Mali- 
kandi Akeih Mayan, 23 Ind. Cas. 251; 26 M. 
L J. 267. Raghunathaswami Iyengar v. Gopauj 
Rao, 08 Ind. Cas. 667; 41 M L. J 547; (1921) 

M \V. N. 732; 15 h W. 123; (1922) A. I R. 

^07, not followed 

Abi V. Dhondii Pai. 19 B. 276; 10 Ind. Dec. 
{x s ) 187, Gopal Chundcr v. Gunamoni Paii, 
20 C 570; 10 Ind. Dec. f.\- s.) 231, Premmoyt 
Choudhram v Preonaih Dhur, 23 C. 636; 12 Ind. 
Dec. (n s) 423, con.'sidered. 

A sai-' by a Hindu widow of Certain items of pro- 
pcity which are not encumbered in order to pay 
ofi a usufructuary mortgage of certain other items 
included in the sale cannot be justified oa the 
ground of necessity 

A sale should not be revised long after it 
has taken place on a mere estimate as to what 
pri 'c the property sold ought to have fetched. 
M Doraisami V. Chidambaram Pibbai. 45 M. L. 
J. 413; 18 D, W. 577; 33 M. D. T. 25; {i92a)M. 
W. N.817 ^ 46 

— — — ^ — 0- XXI, r. 32 — Restitution Tof conjugal 
right — Direction in decree that wife shall not be 
s • nt to Jail— Discretion, when to be exercised. 

The tendency of modern legislation is against 
sending women to Jail in civil matters, but when 
it is found that a woman against whom a decree 
for restitution of conjugal rights has been passed 
has contracted a second marriage and isi living 
with her second husband, the discretion vested 
in the Court imdcr O. XXI, r. 32 of the Gvil 
Procedure Code should not be exercised in her 
favour. L JaGan NaTh u. Besant Ram, (1023! 
(U)595 '■ 8^ 
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0 XXI, rr. 54 , 90 — Execution sale — 

Inquiry into vaUditv oj proilamatxon before sale 

i ‘^*^Ur*i‘ r to nyide sak — lUs 

ju.licii!.'! l.f i-lit I 5;hrotiiciii laud whether 
land paytn,^ revenue to Governnicn!-— “ Ecvcniic,' 
meaning of. 

The Code of Civil Procedure docs not provide 
for any inquirv into the vah'ditv of the pubh cation 
of a sale until alter the sale has been held. If 
the Court docs hold sucii an inquiry it must be 
regarded as having done so for its own satis- 
faction. 

Where an inquiry is not prescribed bv law but 
is undertaken by the Court only to dcchb' on a 
collateral matter there is no security for the Court's 
application of the standard of proof appropriate 
to a judicial proceeding or for its haviiig acted 
Judiciallv and for its docis'oii being a judgin' nt. 

The policy of the kw is to postpone the con- 
sideration of the objections to the puidication and 
conduct of a sale until after it has been held, 
when the essential issue whether loss has been 
caused can also bo tried 

Where, after a proclamation of sale, an applica- 
tion was made by the n;de’.’i''nt 1 1 ^ r • post- 
pone the sale and the C« uvl v !■ 1 a* vt” tJic 
sale to proceed, held an !!’«].!•'■> ; .'lo u-- r.-. that 
the publftatioii of the t-ale j'rockniation was 
proper: 

Held, that the order was not a sufii^if'ul r 

to* nor did it operate as m fvdicala im :i lilei 
anpluation undei O. XXI, r. po of ih'^* Cnil I’ro- 
cedureCode to set asiie the Couit sale on tbc 
ground of fraud and materiel irregrdaib. y iu 
publisning and conducting die vale 

A shiotfiem village paying qmt-rent or joJi 
to Government is bind paying "revenue^' <-0 Gnc- 

ernment within the meaning of 0 . XXT, “ 51 of 

the Civil Procedure Code, and whole ;n li u village 
is brought to sale la Cmnt anoticm, indict ol .'rde 
ought to be nffixed in the Collccior’s OUkc muh r 
O. XXI, r. 54. read wdtlir. 67, of fht Code. 

Per Deva'd'SS, J — Th'' word 'jcve.me' i.i r. 54 
of O. XXI of tbe Civil Pro ct dare Co.lc is used 
in its ordinary and natural .sense a., meaning the 
share of the produce ol the laud wbi-h tiie Gou.rn- 
ment expects to get. M PamidimaKRI i' 

KEmREDDl KRI.SIINA -RbDlJl, 45 !'• I- -hb 

46 M. 73(>; (19^3) M. W N 463 £69 

0 XXI. r 57 - Execution of dcaee — 

Proceeding struck off at request of decree-holder 

Attachment, whether continues— " Eejautt." 

meaning of. 

The word “default" used in O. XXI, r. 57 
•f the Civil Procedure Code, i.s not restricted 
to default of appearance, but applies also to 
a failure to do what the decree holder is Louud 
to do, that is, to go on with bis application aud 
have ’the property sold. 

Where an execution proceeding is struck off 
at the request of the decree-holder, this amounts 
to a dismissal for default of the decree-holder 
wlthipthe meaning of O, XXf, r. 57 of the Civil 
Procedure Code and the attachment ceases to 
txist. 
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Eateh Din x Qu'ah Dm, Or Ind Cns. 543; 3 L. 

J. Iv. {1/} loS. JJddar Jlinain x She) 
Naruin, .](} In-L Cas, ji^; 41 ‘A. 157: 17 A J. 
51, rjlieJ oa. h bvKfii’A'r Rvi^^ Mayya Mai, 824 

O’ XXL r 63 — Attachment, removal of 

— Fresh attachment. 

Where an order is made for the removal of an 
attachment on certain propel ty, ro long as 
that older is not set aside, afiesh application 
for attailiiueiit ol the .same property is not 
maintainable, even thougli the order remov- 
ing the attachment was made cv parte, and 
the proeeeibiigs were irregular. LB Ma ThEIN 
Tin , Ma Htoo, j bur J. ( o, (19**3) AIR. 
(R)l 5 'a 322 

0 XXI, r Ql—Sale, stay of, effect of— 

Ex'sh proclamation, necessity of — Abuse of 
jiirisdicti on. 

Where a Court stays a sale pending further 
ordt rs, such stay does not amount to an ad- 
jouriiiiient of the sale, so as to dispeii.se with the 
iiecc.ssity of Lssuing a fresh proclamation of a sale, 
and if the Court orders the sale to take place with- 
out issuiiiga fresh proclamation, its action amounts 
to an almse of jurisdiction. LB Abdui, HaKKim 
?'.Nga Ni <'.ri. 2 Bur. b. J 51: (' 9 -*') A. I. R. (R ) 
151 343 

— 0 - XXI, rr.68, 9 C — Execution of decree 

— Sale — Substantial injury not established — 
Sale, when can he set aside at instance of 
‘juagnicnt -debtor. 

A sale in e<ecution of a de.^ree (anuot he 
set aside at the install' e of the judgment-debtor, 
unless it call be shown that he has suffered 
material or substantial injury, even where it is 
established that there were irregularities or fraud 
in the publication and conduct of the sale. 
Pat Ra.i 1. .N'' ^ ' '1 \Y V. AskaKvn Baid, I Tat. 2 gi . 
A. I R (Pal) 550 185 

Q XXI, rr 66, 90 - Sale proclamation — 

Slalenunt as to revenue essential — Omission, effect 
oj — Material loss — Burden of proof. 

Under O. XXI, r. 66, of the Civil Procedure 
Cole a proclamation of sale should contain a 
statement as to the revenue assessed upon tli-* 
estate be sold. It .s a material matter 

aud its omission is the omission of a matter which 
would enable the judgment-debtor to base an 
application for setting aside the sale if he could 
comply with the other condition that the Code 
provides. 

MacnagUen v. Mahabir Perskad Singh, 
10 I. A. 3 j 8 ; 9C. 636; II C. L. B.. 494; 7 Itid. jur; 
164; 4 Sir. L*. C. J. 417; 4 Siome 1 ^. R. 285; 4 Ind. 
iJec. (:X. S.) loSG C.), tpilowed. 

Waere a judgiaeut-dcbior applies to have a sale 
in exe:?utioa 0t a decree set aside it is for 
him to establish before the Court that he has 
suffered damage and if he fails to produce evidence 
on the point and does not ask for any opportunity 
to do so, it is too late iu an appeal to the Privy 
Council for him to ask for such an opportunity 
on the ground that had he hal such an 
opportunity he might have been able to 
satisfy the Court that he had suffered material 
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daruii^e. P .0 BaWraM SiNGir v. NarsingpaS 
PraYagDas Moiita, 'SI/..W. 1A7; (19-* 0 A. I, 
R. (P.C.) 93 : J .405 ‘ 546 

Q. XXI, r. 90 — UxeciUion of dscree — 

Sale, application to ^ct a^ide-^Ohjccitgn — 
Proof — Court, duty of. 

4 .n execution sale may set. aside under O. 
XXI, r. 90 of the Civil Procedure Code, on the 
ground of a material irregularity or fraud in 
publishing or conducting it, but the irregularity 
or fraud must be proved, and the Court must also 
be satisfied that the person, applying to have tjjie 
sale set aside has sustained substantial injury 
by reason of such irregularity or fraud. 

An lixecution Court is not competent to set 
aside u sale merely ^pon objection made to the 
sale, \ylthiOut aay enquiry into the objection 
L Anup CiiANiD V. Kavva^Xaur 794 

0. XXI, rr. 90 , 08 , 0 . XXII, r. 4 ~ 

— pxecutwn ot dccrce’-r.Sale, application to set 
aside — Death of decree-holder — Notice to legal 
representatives, whether necessary. 

Although tlie provisions of the Civil 
Procedure Code relating to substitution on 
the death of a party are ijot applicable, to 
execution proceedings, an execution sale can- 
not be set aside unless notice of the application 
has been given lu all persons affected thereby, 
as required by the proviso to clause {^) of r. 
yi of O. XXI of the Code. 

During the pendency of an application by a 
judgment -debtor to set aside uii execution sale 
oue of the decrec-hohler auction-purchoseis died 
and his legal representatives were not iiroperly 
substituted in his place and no notice was served 
Upon them. Piventualiy the sale was set aside : 

Held, that, in the present case, no notice having 
been given to the legal representatives of the 
deceased decree-holder aucUou-purchascr, .the 
urdcr setting aside the sale was liable to be set 
aside. 

Jogendra Chandra Ray v. Shyam 'Das, i Ind. 
Cas. roiJ; 9 C. D. J. 271; 3t> C. 543, J agit Tdsrtni 
Da$% Uahhal Chandra 2'ewary, 3 Ind. Cas. 
324; 10 C. !,(. J. 3v>o; 14 C. W. N. 752. distin- 
guished. Pat RaManang Sin Ha v. BaIxt Jha 863 

— : 0. XXI, r. 101 , order under — Suit regard- 

ing itile to property pending on the date of order 
— Separate suit, necessity of. 

An order under O. XXI, r. ,ioi *of the Civil 
Procediue Code against a person, unless contested 
by a suit filed witniu the time presetibed, becomes 
conclusive agtdnst .him, and jthe |act that .there 
was already a suit pending regarding the title 
to the property would not a bsoiye him' from 
til© obligation of filing a >uit under r, 103 if he 
intended to .contest the order under r, 101. 

Peela Yarakayyav, Kammuri Venkata Krish- 
Ind. Cas 84; 6 1 ,. W, zSi; 22 M. D. 
'i, 232; (iii[i7) W. 721, followed. 

The doctrine of Us. pendens has no application 
to © d<iclari^Uoa by' Court relatin., to piossesslou 
of ii'opiJrty ii^der r, loi. i^iibh: a declaration 
its pot . a traus cr. of. the right. M Kgmaram 
IJn I . AcbaN V . Kui^HixaisAKAN Kaik, 19 1(^ W. 
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0. XXII, r. 4 — dppej — Death of one of 

several respondents — Application for lrln).fng 
on record le ^al representatives not made in time 
— A batement — Test. 

In order to determiue whether an appeal abates 
if the representative of one of . the reepondetits 
is not Sronght on record, the test is "Could 
the suit initio have l>eeu instituted, and pro- 
aeciited with the deceased being left out" 

Hadu V. Lola, 21 lad. Cas. c)ii, 41 P. R. lyiSJ 
!■; P. D. R 19x4; 10 P. W. R. p5i 4; relied ^ upon. 
N ^'iAXANi.Ab V. J aided ' ' ' ‘ ' 820 

— O. XXII, r. 4 — Death of defmidani-^ 

AppHcahon to bring legal representakifes on 
record, by whom to be '* made'^Wjiihdramdl of 
suit — Costs. 

Xlnder O. XXIX, r 4 of the Civil Procedure Code 
ou the death of a defendant, the application to 
bring his legal representatives on the record 
i . not confined to one made by the plaintiff bfily. 
The legal representatives of the deceased *dc- 
fendaut are entitled on their application to be 
brought ou the record and. if the plaintiff desires 
to withdraw the suit as against the defendant, 
to get the costs of the suit. Iff Kuppusamy 
C irKTTY V vSlNGARAVKtU ChETTV, i 8 i,. \V. C 9; 
45 M D. J '33, (1923) A. i R. (M.) 679; (i9.i.3) 
M. N. 867 848 

0 . XXII. r 4 — Death of one of several 

defeudonts—Deciec ptov id against all defendants 
— Surviving defendants, whether can object to 
decree — ■Abatement (f suit. 

It is not necessary that in order to enable the 
legal representatives of a deceased defendaht to 
take the objection that a decree pasSsed hgaiust 
the said defendant is a nullity on the gtoulid that 
the defendant was dead at the time when the dec- 
ree was made, the ' decea ed defendant shbuld 
have been the sole defendant id the knit, ’ Sttcli 
an objection can! be taken'* bjf any of the sur- 
viving deieadants, ■' * - ^ ' 

Tmdm*ud-dtH v. Sa^at ^ Bai, s lad. Cas, 
897132 A. 301; 7 A. t. J'. 2^ follow^ 

In the case oi a sale in executloxi 16 i'*an ex parte 
decree, one of the jiij 3 gmen|E-dct>iobs .objected to 
the sale on the ground that two ot tjie’j|t«igitiCnt- 
debtors had died long befote’ the instituraoii of 
the suit and, therefbtc, the deefee was 'a hullfty : 

Held, (i) that the judgment-debtot' ' was 
competent to raise the objeciion!that the decree 
was a nullity on the gronh^that it wa» made 
against two dead persons'! 

(2) that, however, the "judgment-debtor could 

not succeed unless he could show that the decree 
was incapable 2>f execution agoinst'lum and; the 
other surviving judgMeut’^btom , 

(3) that the; property having btbi j^rehai|ed by 

a third party, the Cdnld *l>w . saide, 
Pat bhaya jaOpho Diso «/. Put'CAf 

tfOAiNAXH Sah .Deo, (l923). PAt. 3y4 9SHi 

,0. XXU, m, 4, p^Applieaiion for 

subsMution, Whether cm w tiTappme^ 

Assignmnt bf interest p^diSf 

fn * “ 
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An application under O. XXII, r. lo of the 
Civil Procedure Code can be made on appeali 
Three months’ limitation prescribed for bring- 
ing on the record the legal representatives of a 
deceased party does not apply to a case of assign- 
ment or devolution of interest pending the 
suit. C aJani KanTa Roy v. Jyoti Prosad 
Singh D»o, 27 C. W.N 7?o; (1924) A. 1 . R. (C.) 
go i 55 

— 0 . XXII, r. 9 , 0 . XXIII, r. 1 — Limitation 

Act(IX‘of 1908), 5. 5 — Abatement of suit — 
Application iobriug legal representatives on 
record^Setting aside of abatement, whether 
condition precedent — Limitation — Ignorance of 
change in period of limitation, whether excusable 
— Withdrawal of suit — Permission to file fresh 
suit when can be given. 

An omission to set aside the abatement ot 
a suit before bringing on record the heirs of a 
deceased defendant is a mere formal defect not 
affecting the merits of the case. 

A delay in making an application to bring 
on record the heirs of a deceased defendant, due 
to a change in the period of iimitation, ot which 
the applicant was ignorant, can be rightly ex- 
cused. 

A plaintiff cannot be allowed to withdraw 
a suit with liberty to bring a fresh suit simply 
because the heirs of the defendant who has died 
cannot be served. B LaKshmibai JaGannaTU 
JOSHI V. YESHWaNT VITIIM BaGKak, 24 Boiii 
.L. R. 90); (1922) A I. (B.) 449; 47 B.y2 283 

, — 0 . XXII> r. 10 — Assignment of inieres^ 

. pending su^t — Records sent to High Court in 
interlocutory matter — Application for substitution 
— Court, proper. 

Where in the case of an interlocutory appeal 
th&High Court sends for the records of a lending 
■uit for the purpose of deahng with that par- 
ticular matter, for all other applications the suit 
continues pending in the Trial Court, and that 
Court has jurisdiction to entertain an application 
under O. XXII, r, lo, of the Civil Procedure Code, 
for substitution of an assignee from a plaintiff 
in his place, and a refusal to entertain such an 
application amounts to a failure to exercise juris- 
diction. B BHOGinAb KirpaSHankaR V. DaRasiia 
koovKRji, 23 Bom. X. R. 3 g8 ; {1923) A. 1 . R. 
(B.) 303 748 

0 . XXIll, r. 3 — Registration Act {X V 1 

0/1908), s. 17 (1) (b), (2) (VI) — Compromise 

relating to properties not subject of suit, 
recording of-^Frocedure — Registration, whether 
necessary. 

Where a suit is compromised, but the compro- 
mise relates to properties some of which are not 
the subject of the suit, the proper procedure for 
the Court recording the t*ompromise is to record 
the whole of the agreement^ and then to pass a 
decree in accordairce .with so much of it as relates 
to the subject-matter of the suit. 

Bemanta Kumari Debi v. Midnapore 
^emindp^ri Co,, Limited, 53 Ind. Cas. 534; 46 1 . A. 
40P37 M. X. J. 52s; 17 A. U J. III71, 24 C. W. N, 
1771 (1920) M. .W. N. 66; 27 M. 1 . T, 421 ii h. 
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W. 3U1; 31 C. L. J. 298; 22 Bom. h. R. 488; 47 C, 
485 (P. C,), followed. 

^^^^ere a suit has been adjusted in the manner 
contemplated by u. XXIII, r. 3 of the Civil Pro* 
cedure Code, and the terms and conditions of the 
adjustment have been reduced to writing by the 
parties and the Court has duly recorded those 
terms and conditions and passed a decree in accord- 
ance with such of them as are the subject of the 
then existing litigation, then the writing of the 
parties may be produced in evidence in any subse- 
quent suit without being registered. 

Pranal Anm v. Lakshmi Annt, 26 I. A. 101 
at p. io6; I Bom. X, R. 394; 22 M. 508; 3 C. W. > 5 , 
485; 9 M. X. J - 147; 7 Sar. P. C, J. 516; 8 Ind. Dec. 
(N. s.) 363 (P, C.), followed. 

A smt relating to immoveable property of 
the value of more than Rs. 100 was compromised 
and the parties agreed to divide the property 
in dispute end some other property in certain 
proportions. The agreement was reduced to writ- 
ing and was presented to the Court. The Court 
made an order thereon to the effect that as the 
coinproiiiise related to property outside the scope 
of the smt a decree could not be passed upon it, 
and the suit w^as dismissed “in accordance with the 
compromise." In a subsequent smt to enforce 
the compromise: 

Held, (i) that the procediure adopted by the 
Court in recording the compromise in the previous 
suit was erroneous and that it should have record- 
ed the whole compromise and then pa.sscd a decree 
in accordance with so much of it a.s related on the 
property in dispute: 

(2) that the compromise not having been incor* 
porated in the decree or order of the Court, wai 
not admissible in evidence for want of regis- 
tration. 

Hari Chand v. Maghi Mai, 40 Ind. Cas. 675; 
78 P. R. 1917; 95 P. W. R. 1917; 112 P. X R. 
1917 and Khair-uLnisa V. Bahadur Ah, 27 P. R* 
1906; II P.’ I,. R. 1906; 17 P. W. R. 1906, 
distinguished. L Ghui,aM MvsxaRa KhaN v. 
Whui,am Nabi, (1023) A. I. R. (I, ) 581; 4 D. 
203 461 

0 . XXV, r. 1 — Application to sue as 

pauper — Security for costs. 

A suitor in forma pauperis should not be 
required to, give security tor co^ts except on 
some very special ground. The fact that the 
applicant is being assisted by a relative is not 
such a ground. 

Seshayyangar v. Jainulavadin, 3 M. 66; 4 Ind. 
Jur. 507; I Ind. Dec. (».• s.) 603, reli«d on. R Mx 
Saw i;. Malng Shwk Con, 2 Bur. X. J. 761 
(i923f A. I. R. (R.) 244 608 

0 . XXVL rr. 11 , 12 ^ Commissioner fo¥ 

taking accounts — JJispute as to ufiether certain 
contracts were authorised — Reference to Com* 
misswner — Commissioner's report, value of. 

The proceedings of a Commissioner appointed 
to take accounts are an inquiry for the 
informatiou ot the Court and when he finds a 
fact, his finding is not a decision upon it and 
nis report can only be treated as eviaenCt heloi^ . 
the Trying Court. 
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i!. M. S. Cheiiy v. Mahomed Essa Saheb, 5 C. 
W. N. 693 at p. 707, followed. 

The question whether a contra ct Is authorised 
or not Is not one that can be referred to a 
Commissioner for taking accounts under O. XXVT, 
r. It of the Civil procedure Code. S Pirm of 
VishindawS Nihat, Chand V . NaZaraW 
BamJI, (1924) A. I. R. (vS) 9 1014 

— — ■ — 0. XXIX. r. 1 — Eeteculion of decree, stay 
of--^Fraud, aUe^^iionof — Temborary injunction 
— Prime facie ease-— Jurisdiction of Court — 
Terrfiorial jurisdiction, absence of-^ Injunction , 
grant of, 

A temporary injunction staying a sale in exe- 
cution of a decree on the ground that the decree 
was obtained by fraud cannot be granted unt^ss 
there is a reasonable prospect of the aPegation 
being proved. 

A Court has jurisdiction to issue an injunction 
npon a person residing outside its territorial 
limits where he has property within its jurisdic- 
tion which can beprocec led against in the event 
of anv contemot of the Court's authority, pat 
RamKSiiwar SiNOir v. KumaR Ganganand Singat, 

I P. L. R. 4^2: 5 R Tv. T. ici 381 

0 XXXII. r 2 — Minor, suit instituted by, 

without next friend — Procedure — Practice. 

O. XXXII, r, 2 of the Civil Procedure Code 
docs not cover a case where a suit purports to have 
been instituted by a major, but it is discovered 
during the pendenc)'^ of the suit that tlm plaintiff 
is a minor. The practice in such a case i.s to 
suspend all proceedings and to ailow sufficient 
time to enable the minor to have hituself properly 
represented in the suit I v a next friend. 

Beni Ram Bhutt v. Ram Lai Dhukri, 13 C. 
at p. roi; 6 Ind. Doc, (x. S.) G25, reli<’d on. L 
Ai,i Ahmad v Said Mian 1028 

0 XXXIT. r 3(4 — Minor defendant — 

Guardian ad litem, appointment of — Notice 
to minor, absence of, effect of. 

Where a Court by its action bas given its 
sanction to the appearance of a person as guardian 
ad litem to a minor defendant, the absence of 
a formal order of appointment is not necessarily 
fatql to the proceedings. 

Walian v, Banhe Behari P'erdhad Singh, 30 

C. io 2T; 30 I. A. 182; 7 C. W, N. 774? 5 Bom. 

D. R. 822; 8 Sar. P. C. J. 512 (P. C.), followed. 

The failure of the Court to issue the notice * 

required by r. 3 (4) of O; XXXII of the Civil 
Procedure Code to a minor defendant is a mere 
irregularity and does not invalidate the appoint- 
ment of the guardian ad litem. 

Ramhrichh Ram v. Tarak Tewari, 33 Ind Cas. 
805; 14 A. D. J. 580, Enuga Sundarama Reddl * 
V JBegwada Patlahhirdmireddi, 42 Tnd. Cas. 421; 
(1917) M. W.N. 40^: 6 L. W. 272, relied on, 
Rajendra Prasad v. Probodh Chandra Miira, 
59 Ind. Cas. 936; 2 P. D. T. 116; 6 P. I„ J, 82: 
(i92t) Pat. 156, Syed AH Sarkar v. Manikjan 
Bibi, 43 Ind. Caa. 728, ^Ghanshyam Das v. 
Bardei, 32 Cas. 380J 2 0. D. J. 562. dis- 
iixigai8be4v' 
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What the Court has to look to is the substanc# 
of what occurred and not the shadow, and to inter- 
fere with the former proceedings only if it appears 
that the minor's interests were neglected by the 
person who undertook and was permitted by the 
Court to represent them. Jj rHtri;i;i v. Drbi 
PaRSHad, (1923) A. I. R. (L.) 57.'> 448 

' — 0. XXXII r. 4 { 2 )^ Guardian ad litem 

— Appointment, how long continues — Appeal^ 
whether can he filed hv any other person. 

Where a guardian ad litem to a minor defendant 
has once been appointed, such appointment 
continues for tlie whole of the Hs or until it is 
revoked by Court; and the guardian so appointed 
is the only person who can file an appeal on 
behalf of tl^e minor. An appeal filed by any other 
person is invalid. 

Shambhu v. Kanhaya, 75 Tnd. Cas. 4*;7; 44 A. 
6 to: 20 A. L. J. 509; (1922) A. I. R. (A.) 332 
followed. A Bhagedd i;. Dharma, 21 A. L, J. 
591; 45 A. 62 (1924) A I. R. (A.) 79 g9g 

— — 0. XXXn, r. 5 — Abatement, setting aside 

of — Sufficient ground — Appella-^t, Auty of. 

It is obligatory on an appellant to keep himself 
informed of any devolution of interest that may 
take place by reason of the death of any of the 
respondents and it is not sufficient for 
aetting aside an abatement merely to say 
that the applicant had no knowledge of the death 
of the respondent till manv nmnihs after such 
death. Abatement of appeal gives a very im- 
portant right to the person.s against whom the 
appeal abates and it is not without sufficient 
reason that the Court should set aside -an abate- 
ment. Pat Piiui.WA'ri Kumari v. MaheshwaRI 
Prosad Singh .. 909 

0 XXXIII. r 5 — Pauper application-— 

Claim doubtful — Rejection of application. 

An application for leave to sue as a pauper 
cannot be rejected on the ground that the claim 
is “doubtful," that is to say, weak, as it is im-. 
pos.'iible to say whether it is weak till it has 
been tried. N RupibaI i/. SaDaShiv 744 

0 XXXTV, P. 1 — Mortgage taken by some 

members of Hindu joint family — Advanre made 
out of joint funds — Suit on mortgage — All 
members, whether necessary parties — Mortgagee^ 
benamidar. position of. 

A person who is named in a mortgage-deed 
as the mortgagee, although in fact merely a be~ 
namidar for those beneficially interested, can 
institute a suit in his own name, either for sale 
or foreclosure, and the suit cannot be dismissed 
merely because the befieficial owner is not 
added as a party. 

Vaitheeswara Iyer v. Srinivasa Raghava Iyen- 
gar. **0 Ind. Cas. 309; 42 M. 348; 36 M. D. J.- 296; 9 
J. W. 362; 25 M. D. T. 35D Goi 9) M. W. N. 299 
(P. B 1 and Sachtiananda Mahapatra v. BaJoram 
Gorain,2 4 C. 644; 12 Ind. Dec. (N. s) 1099, followed. 
Plaintiffs, certain members of a Hindu joint 
fa mil V, advanced to the defendants a certain sum 
and took from them a mortgage^-of certain property 
to secure re-payment of the advice together with 
interest. The deed of mortgage did not ifidicgte 
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whethff -the ndvauce .was made ,t)y,, tiip plaintiffs 
out of tbeiif^epafatc funds or whether it, was part 
of the Ifwnllj' property. They vSiied to recover the 
principal and interest and asked fpr the realisation 
of the aame hy.lhe sal^of the mortgaged property ; 

JJeM, (i) that there was no ground on principle 
why the plaintiffs who had a beneficial interest in 
the niortga^^''' ani who represented boUi themselves 
andoth^?? members of the, family should be regard- 
ed as on a different footing from a henamidar whe 
has no beneficial interest at all ; 

(2) |;hat the question was simply one of author- 
ity} if the plaintiffs wete authorised to enter into' 
the trafisactioii on behalf of th<^ family^ it must 
betaken that they were equally authorised to 
in.stitutea suit to enforce it. pat Hit bAh Mahton 
V. Jinoo MaTiton 378 

0 XXXIV. Xt. 4, 5 — Mortgage ■’-Proceed’ 

ing^ t9 obtain decree absolute, nature 
Prehminaty decru obtained on compromise — 
Applftation for decree absolute— Satisfaction of 
preliminary hene out of Court, whether can 
he proved. 

Proceedings to get a decree absolute for sale 
ate not proceedings by way of execution of the 
preliminary decree, but are procec dings in the 
suit to obtain a final decree for sale, which would 
be the only decree capable of execution. 

PamjiM v. Harm Singh, 40 Ind Cas. 424; 
39 *A. 53 , 2 } *5 A. b J. 448, relied on. 

A preliminaiv decree based ou a compromise 
atti'ved at between the paities and in which (he 
terms of the compromi.se are cmboducl, i.s not a 
decree to which the temi.s of r. ,5 of O. XXXI V of 
the Civil Procedure Code would apply, and uherc, 
in such a case, an application is made for a decree 
absolute fof sale, it is open to the judgment-debtor 
to prove adjustment and satii faction of the pre- 
liminary decree out of Court. 

Mangar Sahu v. Bhqttu Stngh, 57 Ind. Cas. 
473; I P. b. T. 4lf4 5 P. L. J. 672, relied on. 
A BitAi. SlNGii V. BaIJNaTh PkasaI>, 20 a b. J. 
60/, {1*22) A. 1 , U. (Ad 38 ; j4 A, ' f 8 4£5 

— 0 XXXIX r 1 — Injunction, ad interim 

— Prirnaffwic case — Balance oj ( opvcvuncc— 
Aajouynweut — Couni,cl. duty oJ, to argue. 

Where a j>Jaintifi ask.s the Court t' }.r.''r.t an 
ad in junction against tlic.' duiiiig 

the hearing of the suit, he must show iha.t,prlma 
fucis he is entitled to succeed in his claim on the 
merits. The Cqiirt should in such a case see as 
well on which aide lies the balance of convenience. 
Whvtfv the 4 efcn.daiit, has spent a large sum of 
money 'svhich would be wasted, ii the injunction 
ia gn^fiited and the defendant is a man ol means 
and any damage likely to be done by him can be 
jrecovejVd ^rom hint .if the plaintiff succeeds in 
his claim the balance of convenience is against 
the grant of the injunction. 

Obiter dictum -The adjournment of a case 
fixed for arguments from date to date does not 
relieve the Pleader from the duty of being prepared 
to argue his client's case when he is asked 
to do so on any of the dates fixed for 
hearitig, fht KitNNtSXn Arthur Hibi, v. RaNJaN 
Ba-KPHaN S 3 ?- r.' ' 3 ^* « 9 b 8118 
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— 0/ XXXIX*. r- 2 r-Tmpotary injumtion, 

when to be granted— Election, Municipal, suit 
to contest, validity of — Injunction restraining 
defendant from e.\‘erc%sing J^mcti'ons of Municipal 
Commissioner, whether can he granted^ 

. A person a.sking the Court to exercise its dis- 
cretionary i[uri.sdictiun by granting a iemporarv 
injunction rausl make out a strong piinrn facie 
case ill support of the title which he asserts, and 
must satisfy the Court that its interfcicucc is 
neccs.sary to protect him from irreparable or, at 
least, serious injury before the legal right can be 
e.stfiblished at the trial. Being ah exceptional 
remedy, an injunction will be refused in the first 
instance except upon a clear pfima facie case and 
upon positive averments of the equities on which 
the application for relief is based. 

In a suit contesting the validity of a Municipal 
election, the plaintiff applied for a temporary 
injunction restraining the defendant from exer- 
cising the functions of a Municipal Commissioner 
during the pendency of the suit: 

Held, that the plaintiff could in no way be in- 
jured by the defendant continniiig to act as a 
Municipal Commissioner during the pendency 
of the suit and a temporary iiijunction could 
not, therefore, be granted. L Kami.stiWaR DaS 
V . Yakin-t^d-din Khan 428 

0 XLb r 5 — Slay of execution fending 

appeal — E^xtensivc estate — liccewcr, appointment 

of. 

During the pendency of an appeal relating 
to the succession to an extensive impartible 
estate the management ot which had for near- 
ly half a century been in the hands of the.Court 
of Wards and whiih required to be developed 
and managed with .epeeial care, respondent 
took out execution of his derTee seeking delivery 
of possession of ibe estate and defendant applied 
for the appointment of a Receiver to manage 
the estate: 

Held, that having regard to the history of the 
estate and its present condition^ the best interests 
of the estate would be served by the appr intment 
of a Receiver who would act nndi r the din ctiou 
of the Court. C PakTaB ChaNDRa Dko v. 
JaGapisit CijandraUEo, ^7 C. b J. .117 417 

— 0 XLI, r. Appeal— Dismissal for 

default— Appeal, fresh, whether can be entertained 
‘ — Res judicata — Landlord and tenant — Nonm 
transferable occupancy holding— Sale in execution 
of money-decree. 

An order, dismissing an appeal for w^ant of 
prosecution does not deal judicially with the matter 
of the suit and can in no sense be regarded aS 
adopting or confirming the decis cn appealed 
from. It merely recognises authoritatively that 
.the appellant has not complied with the condition 
under which the appeal was open to him and, there- 
fore, is in the same position as if he had not ap- 
pealed at all. 

Abdul Majid v. Jawahir Lai, 23 Ind, Cas. 649} 
36 A. 350; 12 A. £. J. 624; 16 Bom. h. R. 395* 
l8 C,. W. N, 963; 19 C. I<, J. 626; 27 M. b. J . lyt 
(1914) M. W. N. 485; 16 M. b. T. 44; I b. W, 
483 (P. C.), followed. 
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An order dismissing an appeal for default 
does not amount to a decree and does not operate 
as ¥es judicata. R. 19 of 0. XI^I of the Civil 
Procedure Code gives an option to an appel- 
lant whose appeal has been dismissed for default 
to apply for re-admission of the appeal, but it 
does not take away any other remedy that may 
be available to him. The omissioti of a pro- 
vision as to the competency of a fresh appeal in 
the rule cannot have the effect of taking away 
such right, if it is not othervuse barred. 

There is nothing in law to prevent the entertain- 
ment of a fresh appeal on the dismissal for default 
of a previously filed appeal, provided the later 
appeal is otherwise in order and i.s filed within the 
period of limitation. 

Raghu Prasad Singh v, Jadu Nandan Prasad 
Singh, 59 Ind. Cas. 896; 6‘P. L. J. 27: 2 P. L. T. 
28, (r02i) Pat. 34, Abeda Khatun v. Majuhali 

Chotitdhury, 50 Ind. Cas. 760; 48 C 157: 24 C. W. 
N. 1020; 33 C. h. J. 304, distinguished. 

A non-traUvSferable occupancy holding can 
be sold in execution of a mouey-decree obtained 
by a co-sharer landlord. 

jugeshar Misra V. Nath Koeri Sundermohan 
Paniqrahl Ghana Rout, 65 Ind. Cas. 33-? ; 
3 P. I4. T. 205: (r922) Pat. 49; 4 U. P. I,. R (PaV) 
9; (C022) A. L R. (Pat.) E9 & iij|; r Pat. 317 
(F. B.b followed. Pat SttraJdEo NAR.\rN Stvcir, 
V. PaK'j'vu R\r, t P 405. <to 2 Pat. 213- 

(rc,i>) A I R fPat.) 314, 2 Pat. 73., 884 

0. XJbl, r 20 — Appeal — Power of 

Court to add parties — Discretion — Neglect of 
Counsel. 

The Law of Limitation does not apply to action 
taken by an Appellate Court under r. 20 of O. 
XLI of the Civil Procedure Code, but the power 
to take such action is discretionary and should 
not be exercised where the appellant has been 
guilty of extreme neglect. 

Shahab Din v. Miran Bakhsh, 25 Ind. Ca*-. 
549: 79 P* 1914; 268 P. L. R. 1914; 169 P. 
\V. R. 1 91 4, followed. 

It is an act of gro^^ neglect to implead a.s an 
appellant a person who is a nece.ssary party to an 
appeal without any authorisation from him. 
L MuprrciPAb Bijkka <■. Shiv Ram, 

(r9 3.)A. I. R {L.) 5^3 90 

Q r. 27 — Additio 4 ial evidence in 

Appellate Court, production of — “ Re^juires 
meaning of — ” Any other substantial cause/' 
meaning of— Appeal, second — Discretion, exer- 
cise of , whether can be ehallensed— Additional 
evidence, refusal to admit, in Court of first 
appeal — Second appeal, competency oj. 

A party cannot claim adinis.siou of additional 
evidence, oral or documentary, as a matter of 
right. O. XLI, r. 27 of the Civil Procedure 
Code gives a disci etion to the Court of Appeal to 
allow the production of such evidence, and lays 
down definite limits. 

The word ''requires” in O. XIJ, r. 27 of 
the Civil Procedure Code means ” needs or finds 
needful.” 

Kessowji Issur v. Great Indian Peninsula 
Railway Company ^ 31 B. 3815 9 Bom, L, R. 6711 
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II C. W. N. 721 ; 6 C. L. J. 5 { 4 A. L. J. 46II 
17 M.. L. J. 347: 34 I- A. 115; 2 M. L. T. 435 
(P. C.), relied on. 

The words “any other substantial cause ” occur' 
ring in O. XLI, r. 27 of the Civil Procedure 
Code mean a causa ejtisdem generis to the grounds 
already mentioned; or, in other words, a.s mcaninj^ 
a case analogous to those specified jueviously, 
Where a lower Court is invested rvith a dhcrctiou 
in a matter and ft has exercised it in one way. it 
is not open to a Court of .second appeal to inlerfcit 
with that discretion. 

The refusal of a Court of first appeal to admit 
additional evidence is not open to challenge in 
second appeal. 0 Bahri PkaSaD r. MrKANDl, 

O. L. J, sos. A, I. R {O ) I09; 2S O. C. 

‘ 881 

0 XLL r n—Apprai—Jt dement of 

Appdjalc CuUft^ (ofit/i.f<; of — Reasons for jtid - 
ment — Duty of A ppdlate Couft, 

The Judge of an Appellate Coert should stale 
his own fea.‘ons fi r the concLi.^ion i.t which he 
has arrived and .‘■houVl not conhne lini.'elf to 
approving the ien‘'Oiis of the Coirt of fiftt 
instance'. A .letieTal and wholesale adopfon of 
Ihf. julpinent of the CouU ii first instance 
cami'-'l be eonsirkued as a safiicieiil compliance 
with the law L Ashia Ei v . Svghra Jan, (f c 2 t) 
A I. R. (L.) fisS 1018 

— 0 XLI, r. 83 — Mongage decree— Appeal 

by one defendant — Power of Appeal Court to set 
aside inlire deace. 

An Appellate Court ha.s power under O. XI.I, 
r. 33, to set aside a mortgape decree in its entirely 
although only one of tlie dcd'eiidaiits has appealed 
fat Ajur CiurpiirRi ?■ J'NaK loh Cif/T’Diirnj, 
(19231 Pa * 332 9^0 

0 XLV. r 15 ~~ Orders of Privy Council, 

c.xctntion of — Procedure — Persons interested m 
execution, ivhciher must apply separately— 
Execution, limitations on. 

Order XlyV, r. 15, Civil Procedure Code, makes 
it part of the procedure for the cnforcemeut of 
orders of His Majesty in Council that the person 
desiring to obtain execution of .such an order 
shall obtain its transmivssion. But it is not neces- 
sary that each persen interested in the execution 
<f a ppr^’cidir order should obtain a separate 
ir.i: vi; . : when that order has already been 
transmitted at the instance of one of the suc- 
cessful parlies. 

In the absence of any restrictions founded cn 
the actual language of the decree or order of the 
Privy Council, it cannot be said that only the 
successful appellant can apply for execution. 

Kassim Saib v. Luis, 17 M 82; 6 Ind. Dec. 

(X, S.)5C>, Naiesa Ayyar v. Annasami Ayyar, 
25 M. '42O, distinguished. M BviatSaMi Iyer a. 
VEnKvTaSvmt AaICken, 3; M. L. T. 240; (1924) 
A I R. (M) 0-. m 

0- X.iiYn. rr. 1 , 2— Application for 

ffview — Successor of Judge who made decree, 
when can grant miew 

The words “ or could not be produced by him 
at the time, of r. x, O. XLVH of the Civil 
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Procedure Code, must refer to the words which 
t>rccedc,name1v, “was not within his knowledge.'* 
The whole clause mu.st mean that these new im- 
portant matters which are alleged b'? the appli- 
cant for review were not within his knowledge 
luid, therefore, could not be produced by him at 
the time when the decree sdught to be reveiwed 
was made, 

It is not open to a Judge to grant an a,ppli- 
catlou for review of a decree made by his pre- 
decessor, upon grounds other than those in 
rr. t and 2 of O. XT^VII of the Civil Procedure 
Code. Pat Rai<ieshwaRT)hari Singh i-. vSadho 
v^araN Singh 91 

— 0 XLVII, rr, 1, 2 — Pfe-emption price 

ordryeito be paid to wran^ person — Direction in 
judsment followed in decree-^Eryor, whether 
clerical — Review by succesior of J udr,e. 

A direction in a decree erroneous but in accord- 
ance with the judgment that the pre emption 
price should be paid to a wrong person is noi a 
clerical mistake apparent on the fare of tlie decree 
so os to entitle a person to apply fat review of the 
defxe© to the snceQa«r«r of the Jiulge Viho pa.^ped 
it. N BaURam PiraJi V. YkswaNTa 8S9 

0. XLVn.rr. 1 4. 1— Application fof 

review — Incorrect exposition of law, whether 
sufficient reason —^Order granting review, when 
appealable — Suit for declaration that decree 
collusive — No present loss to plaintiff — Suit, 
whether maintain aible. 

The production of an authority \Vhich 
was not brought to the uotice of the Court at 
the hearing and which lays down a view of the law 
contrary to that taken by the Court i.s not a 
sufficient ground for a review and an order 
granting such a review is appealable 

Chhajju Ram v. Nckt, 72 Iiid. Cas. 566; 26 
C. W. N. 697* 30 M. Iv. T. 295: 41 I’- 1^- 

1922; I*. Tv. T. 4i5: (1022) A. I R. (P. C.) 112. 

16 Iv W. j7: 17 P. W, R. 1922: 3 D. 127; 4? M. 

33- -4 Bom, Iv.R.1238; 4 U P. Iv R. (P C.) 
99; 30 C. Iv J. 459 (P. C ), followed. 

A. suit by the transferee 'fa recorded tenant 
of a non-occupancy holding for a d'*claration 
that a decree obtained by the landlord against 
the tenant for a rate of rent hi iher than the 
actual rate, was fraudulent and collusive and 
should be set aside, is not maintainable un- 
less ib can be shown that the transferee has 
suffered actual damage, 

Asarfi Singh v. Ram Khelawan Sinha, 49 
Ind. Cas. 785; 4 P, Tv. J. 115I (1919) Tat. 49 
(R B.l, distinguished. Fat OaRaRini IvttmaRin 
v.Stjrja Na rain Singh, ( 1923) Pat. 361; 5 P. 
h: T. 51 . 177 

0. XLVn, rr. 1, 7 See Indian Soi,diErs 

(IvITIGaTion) Act, s. 10 262 

— — — — 0. XLVII, r. 4 — Review, order granting, 
without notice to opposite party — Prejudice-^ 
Opportunity given to object — Legality of order. 

An order granting an application for review 
of an order dismis^ng a suit in default is not 
illegal merely because notice of the application 
was not given to tht opposite party, if that party” 
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1 ad been given every opportunity to raise any 
objection that he could raise, and was, therefore, 
in m way prejudiced by non-issue of notice to 
Um. 

Taj Muhammad v, Kanshi Mai, 19 Ind Cas. 
864; 237 P. Iv- R. IQI3; 135 P. W. R. 1913- relied 
on. LFirm GoPaI, Ma£-Ganda Mad v. Hara 
Chand, (T023) A. T. R. (Iv ) 303 666 

Code ot Criminal Procedure (Amendment) Act 
(XVm of 1923) 727 

Commissions— Com wfwMwff, duty of — Fees, 

recovery of, mode of — Mortgage-bond obtained in 
lieu of fees, whether enforceable 
It is entirely routrsry to the duty of a Com- 
mis^sioncr to approach an individual party and 
get him to pav sums of money in discharge of 
an untaxed bill of costs upon the footing that, 
nnlo.ss this is done, the report will not be filed, 
A Comttii.s.sioncr's duty is to keep all parties 
at arm's length, to receive no favour from any 
cme, to look to one no more than to another. 

The work done by a Commissioner is not work 
done for any of the ppriies; it is work done for 
the Court. If the Commis.sinner wants the pay- 
ment of his fees he must look to the Authority 
that appointed him and whose duty it is to put 
proper pressure on the right party and to provide 
for an adequate remuneration tor the Commi.ssionet 
in a reasonable and proper way. For the Com- 
lni.s.sioner himself to put any sort of pressure on 
one party so a.s to make the immediate payment 
of an untaxed bill n condition without which the 
Commi.ssiouer'.«5 dntv would not be* done or would 
be done at another time is not merids^ ill-advised 
conduct: it is improper and illegal conduct. 

A mortgage -bond obtained bv a Commis ioner 
from one of the parties in lieu of payment of an 
untaxed bill of eosts is an improper advantage 
obtained by an Offif'er of Court bv abuse of his 
position ns surh Officer and is not enforreablc. 

Gopalaraiv.amayyar v. Bupala Narasimma 
Nayudii. 4 M. 300; i Iml Dec. (N. H.)'TtTa; dis- 
tinguished. C PRAMATH^ NaTh Pen Gitpta v. 
Abdud Aziz Meah, 37 C. L J. 406., 27 C. W. N. 
430; (1923) A. T, R. (C.) 136 448 

Companies —Co any in liquidation — Shareholder, 
liability of, as contributory-— Fraud, plea of, 
whether can he hut forward. 
i^'nce an applicatirm has been made* for the 
compulsory winding-up of a Comnany, a share- 
holder cannot be relieved of ^ is liabil t y as a con- 
tributory in the vinding-up proceedings on the 
ground that he was induced to pnrch'ise the 
shares allotted to him by a fraudulent representa- 
tion. L ORTEivr Bank^’of India Lid, v. 
Habibuddah'Khan 745 

Compromise — in accordance with, com* 
promise, when binding — Partition, suit for — Pre* 
Hminary decree not appealed against, effect of—* 
Pinal decree, whether can he attacked — Appeal 
— Preliminary decree no capable of enforcement 
— Pricedure. 

There canfbe^ no compromise;b!nding”upou all 
theTparties to a partition suit until and unless 
all ths parties hove joined in tl;e compromise* 
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Compromise oiicM , 

It is not open to an appellant in an appeal 
against the final decree in a partition suit to attack 
Ike preliuunary decrcie, winch might have been 
ditectiy challenged by an appeal. 

Lok& Nath Singh v. Gaju Singh, 31 Ind. Cas. 
426; 22 C. 1 ^. J. 333; 20 C. W. N. 178. 

In a suit for partition of joint properties, a 
petition of compromise was filed stating that 
certain specified proiierties were self-acquired 
of one or other of the parties and claiming parti- 
tion of what was admitted to be joint. Two of 
the defendants did not join in the petition. A 
preliminary decree was passed in terms of the 
compromise, when the actual petition was under- 
taken those two defendants objected, but their 
objection was overruled and a final decree was 
made in accordance with the terms of the com- 
promise. The defendants appealed : 

Held, that as all the parties to the suit did not 
join in the compromise it was not binding, but 
that since the defendants had not challenged 
the preliminary decree, they could not appeal 
against the final decree ; 

(2) that since, however, the preliminary decree 
as it stood was indefinite and not capable of en- 
forcement. the iinal decree must be vacated. 
C TARAPRAi»ANNA i^AKKAK V, IvAbIKA MOHAN 
SarKar, 3 ^ c. I.. J. Ill; (1924) A. I. R. (C.) 80 319 
Confession — Retracted confession, value of-Par- 
ticMlars necessary to be established — Shy witness, 
statement of, whether can be transferred to Sessions 
record— Evidence Act ^1 oj 1872), s. 154, 

It cannot belaid down as an absolute rule of 
law that a confession made and subsequently 
retracted by a prisoner cannot be accepted as 
evidence of his guilt without independent 
corroborative evidence. 

A Court must not regard the confession of an 
accused person in the same light as an admis- 
sion made by parties in civil litigation. 

What has to be seen in the case of a con- 
fession is (i) whether the same was made 
voluntarily, ix., whether the disqualifying 
conditions given in section 24 of the Jhvi- 
deuce Act were absent, and (2) whether, if so, 
the confession true as tested by the circum- 
stances in which it was made, its internal evi- 
dence of truth and its consistency with other 
evidence. It cannot be laid downtiiat independ- 
ent evidence in the sense of evidence corroborat- 
ing the details of the crime itself is obligatory. 

A statement of a witness made before the 
Committing Magistrate cannot be transferred to 
the Sessions Record simply on the ground that 
the witues.s was “ohy and speechless,” 

Section 154 of the Evidence Act gives a very 
wide discretion to ' the Courts and the proper 
course in such a case is to give permission to the 
prosecution to ask the witness a leading question 
and then to read out the evidence before the 
Comitting Magistrate and so obtain an admission 
or a denial of its tfjith. Posb Moxi R^M vi 
KmpBrOr, 24 Cr. L. J. 904 

Conitsmotion ot doouQieiii— tntstr^ 
Hindu JLaw^Trustfs, failure to appoint, effect 
$fi - ' 


Conskuotion of doowuent— coutd. 

Under the Hindu I^aw a trust cannot fail for 
want of the appointment of trustees and the Court 
will appoint a manager on the failure to appoint 
of those entitled to appoint liim. 

A deed of partition contained the following 
clause ' — 

“One house [sHwala) with shops under it and 
Rs. ro,ooo (ten thousan I npees), out of the whole 
heritage of the decease 1. have been set apart for 
charitable purposes as property. The said 
I’s. 10,000 is to be .'•pent as follows;- — 

Rs. 

(a) for a sada barat . , 8,000 

\b) for the construction of a sAwa/a 1,000 
\c) for the expenses in connection 

with the sati of the family.. 1,000 


Total . . 10,000’* 

Held, (i) that the intention of the executants 
of the deed was to create a public and charitable 
endowment in respect of the immoveable property 
and the cash ; 

{2) that the intention was that the cash should 
not be consumed, but that the income or interest 
only should be spent on maintaftiing the wakf. 
KidarNaTh^ Wazir tHAKD 903 

„ •* Construction, ” meaning of— Second 
appeal — Decision as to meaning of words, whether 
can be challenged in second appeal, 

Ihe expression “construction”, as applied to 
a document, includes, first, the meaning of the 
words used ia the document ; and, secondly, 
their legal effect, or the effect which is to be given 
to them. The former is, in all cases, a question 
of fact, while the latter is a questiou of law. 

Chaienay v. Brazilian Submarine telegraph 
Oo„ (1891) I Q. B. 79 at p. 85; 60 B. J. Q. B. 295: 
63 Iy. T. 739; 39 W. R. 65, relied on. 

A decision, therefore, as to the meaning of 
words, and apart from their legal effect, used in 
a mortgage-deed describing the inoperty transferred 
cannot be challenged m second appeal. A 
Bahri PraSai> V. RaJKUkWar, (19237 A. I R. 
(A.) 337 686 

Deed of gift-^General words conveying 

property — Subsequent limitation to particular 
property — Natural meaning of words employed, 

A deed of gift by a Hindu stated, “I give to 
my daughter the unaermentionea properties worth 
399; namely, the pro^.erties described in 
Schedule {ka) and the money- ending business 
mentioned Ui Schedule {kha) below, i^rom tnis 
day she snail be competent to realise from the debt- 
ors under notes of hand or bonds, etc., the principal 
with interest either amicably or b/ law suit.” 
TheSche .ule {ka) gave certain lands’, ** Cultivated 
in nij /ofs— -Value Rs. 299. “ The Schedule {kha) 
gave, Amounts due from various persons on 
account of money-lending business ; — Out of the 
same Rs, 100 due from iV. under a mortgage- bond.” 
Xne deed wound up by saying, “ This deed of gift 
executed in respect of Rs. 599, being the vain© 
of the properties of Schedule (ka) and ti.© dues 
from debtor mentioned in Schedule |t 

waf common eround that the words, " cultivated 
in nij Ymnt Rs. 299/' in Schedule (ka\ mm \ 
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Conskiictioii of dootune]it--cout4 

the words, “ Out of the same Rs. loo due from N, 
under a mortgage-bond, ' were luterpoiated 
by or with the authority of the donor after the 
remainder of the deed was written. The conten- 
tion of the daughlaw was that these t ao passages 
were in-'crtcii in t.lif deed for the purpose of ascer- 
taiuiug aud specifying the stamj} duty which was 
payable in respect of the deed, and that the deed 
in fact transferred to her all the debts which were 
due in respect of the money-lending business : 

Ilel /, rejecting the contention, that the natural 
a ido /viousmeaningof the deed was that the donor 
intended to make a gift of the one particular 
debt specified in the deed, namely the debt due 
from N. an i not of all the debts due m respect of 
the inoiiey-lendiug busi ness. C FaninDra Na'i'h 
Roy V . Bhola 1.)aSSI Uebt, ^^8 C. iy. J. 2i 402 

... — j^ease — Covenant io vacate nn one locek’s 

^ notice — Refusal to vacate on notice — Damages, 
msa'itire <>/. 

i'lamtilf granted defendant a lease of a house 
for eleven months on payment of a monthly rent, 
which provided that the defendant would vacate 
the house on one week’s notice of ejectment : 

Held, that the stipulation for the monthly pay- 
meiit of rent tl)d not affect the pjairitiff’s right 
to serve a iveek’s notice of ejectment on the de- 
fendant at any time, aud that it was not necessary 
that the notice should terminate on the last day 
of a month. 

Where a tenant has held over wilfully and 
contumaciously, the Courts m India would pr-'peily 
award reasonable damages to the landlord aud the 
amount of double the rent may be taken as a fitting 
standard of damages. 

IHrOhu Dial v. Ram Chand, 5 P. R. 1904; 42 
P. D . R , 1904, followed. L Rvkb Khan v - 
Ghui,am Muhammai^ 1034 

__ — __ Mortgage-deed — Mortgage ly conditional 
sale-^Deed of Jurthcr ctiargc or mashiat-ul- 
" leuan— •Consolidation — Reucinjdion — Evidence 
Act (/ of ibyz), s. 90 — Iransfer of Property 
Act {I V of ifihiZ), liypotheci'Uon vetd 

executed bejure Tiansjer cj Property Act — 
Signature of executant, aosonce oj — Presumption 
of genuinene s. 

A person mortgaged hi? ]/roperty by way of 
conditional sale, i.aier on, he borrowed some 
more money fri»m his mortgagee and executed 
a V eed w'hich rented ti c carlivr mortgage 
by conditional sale and stated tnat a further 
loan was take 1 from the mortg..gee whicn 
was ' to be included ia the money due on 
the earliei ni>rLga,e and e-paid witu jt It 
also contained a covenant thtd, until the money 
due on the latter deed was paid, t e mortgagor 
would not be entitled to redeem the mortgage by 
conditional sale or to transfer any i ortiou of the 
mortgaged property. Ihe deeu was vcsctiied 
os a deed of further charge {dastawee t massuk 
^nashral*id*ltehan): 

the amount due on the deed of fur- 
ther chargc'.Was to< bc-Cotisolidatca with that due 
jn the-mortgage by conditiOiOtl sole. 

• JRanjU Kfian Rumahan : ingh, 2 Ia<l. t as, 
B591 31 A, 4>2j 0 A. K. J, 054 aud Bar Pinhud 


Cohstraotioh of dQOament^contd. 

\. h\in C'lunt.r, 6; Ind, Cas. /io; k) A. !■. J,- 
b.'-, b. 1'. h. R. (A.) i;,y: | A. '7; (1922) A. 

1. R. fA.) i7.(, follow' d, 

B'ddcf Rai v. Murll Rai, 16 Ini. Cus. os'; 
i<> A. T/. J, JO and Kesar Kiimvir v. Kashi 
Raai, V' lad. Cas, 7;>; 3/ A. 631; 13 A. h J, 
8 -io, «Ii,sliiigxiis':ed. 

A Coal I iiuiv presume the genuineness of a 
do nmic d mor • than 30 years old, which ivas 
cxecatv,d before Ihe Transfer of Property Act 
came into torce, and which was properly 
registered by tc.e c veciitant, even if it is 
uol sign cl by tiie i xeoutant personally nor bcais 
lus mark. A OaVa Sixdii v. vSTraJdaRI SjxCii 931 
^ ... ... — Prcpelual lease — Rc'd payable yearly — 

No right io eject tenant or enhance-rent — Lease 
or sale. 

Where a document jiurportiiig to be a per- 
petual lease of a certainplot of land provided that 
the lessee, generation after generation, would 
be cntillc(i to remain in possession of the leased 
property as pattadar and would have the right 
to have his name recorded in the revenue papers 
as tenant aud perpetual pattadar, that he would 
bo liable topaylhe rent reserved year after year 
aud in.stalnient after instalment and that in the 
event of the rent falling in arrears, the lessor 
would have all the rights of an owner with respect 
to its realizat on but that there would be no right 
to have the lease cancelled, the rent enhanced 
or to eject the lessee : 

Held, that as under thelcrnis of the document 
the pioiwietary interest of the lessor had not 
ceased and the liability to pay Goyernuieut re- 
venue rested on him, the document could not be 
comstrued as an out aud out sale. 

Lalji Misir v. Jaggu Ttwari, 7 In,d. Cas. 
930; 33 A. 104 ; 7 A. R. J, 1022 and Mohummad 
NiazKhan v. Mohammad Idrees Khan, 44 Ind, 
Ca-. J27; 16 A. I4. J.233; 40 A. 332. distinguished. 
A BHaIRO TIvWakI V. KAMNAtll Kai, 21 A. 13. J. 
7H. b 923) A, L R. (A.) 60 404 

— - — Relinquishment by landlord of fight to 
prodULC of trees of oaupamy tenant — Relinquish- 
ment for life or perpetuity — Grant without 

words of inheritance — Grant “ for ever ” — 

Presumption, 

The proprietor of a Raj executed in 1H58 4 
document in the nature ot a parwana addressed 
to the tuauagers of his estate which, after recit- 
ing that a certain occupancy tenant had done 
great good work, proceeded, "Jience because 
of that good work it is ordered that whatever 
trees have been planted by his (the occupancy 
tenant's) ancestor and also if he plants any, the 
share of the Raj in them is given up. Hence 
this parwana is written to all forbidding you 
in any way to interfere with the trees standing 
on the nahdt holding of the said occupancy ten- 
ant for ever." A descendant of the executant 
of the document brought in 1916 a suit against 
a descendant of the occupancy tenant for a half 
Share in the trees standing upon the later's holding. 
There was no evidence to show that any Haim 
had ever been made by the proprietor of the R^aj 
to participate in th« produce of the trees since 
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the document was executed excepting once when 
hy forcible means and under duress the tenant 
was obliged to disgorge a small sum of money : 

Held, (i) that although the meaning of the 
document was not very clear, the intention of 
the executant was to relinquish the right to 
the trees both present and future as was borne 
out by the concluding words of the document 
wMch forbade his servants from interfering with 
the trees on the holding for ever ; 

(2) that this interpretation was in consonance 
with what had actually taken place since the 
execution of the document ; 

(3) that the absence of any words of inherit- 
ance in the document was of no significance, 
as it was not a grant of land to a grantee, the 
so-called grantee being already an occupancy 
holder of the land having a permanent interest 
in the land descendible to his heirs. 

Even if a grant contains the word ‘‘always" 
or the words “for ever" or similar words, if the 
grant is clearly of a life-interest only, the mere 
use of such words will not have the effect of ex- 
tending the grant beyond the lifetime of the 
grantee . 

Where there are no words of limitation in a 
grant then, even if tliere are no sf^ecific words 
of inheritance, it may still be a grant in per- 
petuity. Pat MaHaraJ Rai V, Janki KuKk 1081 
— jyni or gift. 

A document which was throughout called a Will 
began by reciting that the executor’s death was 
drawing near and he was too weak to go to the 
Office of the Sub-Registrar and that, there- 
fore, he executed the Will in presence of the Pan- 
ches. It also recited : “ Wliile I am alive out 

of the entire lauds mentioned in this Will I have 
given forthwith half to my younger brother:" 

Heldt that the words " While I am alive’ 
and “forthwith" did not imply a,gihinpraesenti 
and that the document was a WiU. N ^ugj^ai r- 
RaTan 687 

Coastmotion of Statutes— Co duty of. 

No universal rule can be laid down for the 
construction of Statutes, as to whether mandatory 
enactments shall be considered directory only 
or obligatory with an implied nullification for 
disobedience. It is the duty of Courts of 
Justice to try to get at the real intention of the 
ifCgislatuie by carefully attending to the whole 
icope of the Statute to be construed. 

Lwerpool Borough Bank v. Turner ^ (i860) 
2 De G. F. & J. 502J 30 E. J. Ch. 379; 7 Jur, 
S.) 150; 3 E. T. (n. S.) 494; 9 W. R. 292; 129 
R. R. 172; 45 E. R. 715, toUowed. C GovErnmEnI' 
Op Assam v. Sahbbui^ea, 38 C. E. J. 77; 27 C. W. 
N. 857; 24 Cr. E. J. 88x; (1924) A. 1 . R. (C.) 1 129 

QontraOt — stipulation empowering one party to 

rescind, effect of — Contract, whether valid. 

Parties to a contract may stipulate that one 
Of both of them shall have the power to rescind 
the contract on the happening of some specified 
contingency. 

Such a stipulation should be construed according 
to its natural meaning, subject to the principle of 


Contract— concld. 

law that a party shall not take advantage of its 
own ■wrong. 

New Zealand Shipping Company v. Socieie. 
Des Ateliers Ei Chaniicrs Ee France, (191Q) 
A.C.i;87EJ.K.B.746;ii 8E.T. 731; 14 Asp.M. 

C. 291; 62 S. J. 519; 34 T. E. R. 400, relied upon. 

In a contract of sale and purchase of goods if 
the sellcrrefuses to deliver tlie gccds sold to the 
buyer, he would be liable f(j' breach of coutiact 
unless he assigns some reason which would ju lily 
his refusal to give delivery, 

A stipulation empowering the seller “to cancel 
ornotto cancel the goods for any reasons what- 
ever," does not, howeve , destroy the inntaEty 
of the contract which would be valid and binding 
in spite of the stipulation. B CiioTaI-ai. 1 Anuniui 
ChaMPSKy TJmerSa & SokS, ■24Boni.E.R- 877: 
(1923) A.l. R. (B.) 75 283 

Contract Act (IX of 1872 ), ss. 16 , Undue 
influence — Public policy — Transfer made io 
stifle non'^compoundable case, whether can be 
avoided— ’‘In pari delicto nielior est conditio 
possidentis," applicabiliiy of. 

Where contracts or transactions are piohibitcd 
by law for the sake of protecting one set of men 
from another .cct of men; the one from their 
situation or condition be ng liable to te oppressed 
or imposed upon by the other; the parties 
cannot be said to be in pari delicto and the 
person injured, after the transaction is finished 
and tompirUd, may bring his action and defeat 
the contract. 

Browning v. Morris, (1778) 2 Cowp. 790; 

98 E. R. 1364, Kearlcy v. Thomson, (1S90) 24 Q. 

B. D. 742; 59 E. J. Q. B. 288163 E. T. 150; 38 
W. R. 614; 54 J. P. 804, relied on. 

Therefore, where one person has, in such cir- 
cumstances, paid money to another or has exe- 
cuted deeds in favour of another in pursuance of 
an illegal agreement, e. g., with the object of 
stifling a prosecution for a non-compxiiindalde 
offence, though both parties are in ddicio 
yet they are not in pari delicto and the person 
who has paid the money or executed the deeds 
may recoverjt back in an action for money 
hacland received or may applyfor the setting 
aside of the deeds, 

Atkinson V . Denby, (1861) b H. & N. 778; 
123 R. R. 824; 30 E. J. Ex. 361: 7 Jur (n.'s.) 
1205; 4 E. T. (N. vS.) 252; 9 W. R 530; 138 n. R. 
321, Smith y . tuff, (1817) OHI.&S.ibo; 18R. 
R. 340J 105 li. R. 1203 and Smith v. Bromley, 
(1760) 2 Douglas 696 99 R R. 441, relied on. 

C RaM Kumar DaS ii.NAKliA KuMar Siiaha, 50 

C. 639 27 

— „ — s. 25 — Suit io recover debt — Unauthorised 

promise of payment by defendants Pleader — 
Statement not signed by Pleader — Fresh contract 
— Defendant, whether hound. 

In a suit ftr recovery of money the pleader for 
the defendant stated that if the plaintiff presented 
Probate or Letters bf Administration or a Succes- 
sion Certificate, the defendant would have po 
objection to paying the amount. TEis sifit; 
was dismissed on the ground that the plaintiff 
bud failed to obtain « SuccMlion Ceitificatf 
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Subsequently, the plaintiff obtained the certi- 
ffcatc and brought a secoud suit: 

Held^ that in the absence of any proof that th e 
Plead t in the first ca^e bad any general or special 
authority from the defendant which would 
ent tie him to enter into a contract on behalf of 
the defendant to pay the debt, section 25 of the 
Contract Act had no application; 

(2) that the section was iurther inapplicable 
in the absence of anything to sliow that the record 
of the statement made by the Pleader was signed 
by him or by any other agent oi the defenaunt, 
A Baksidhar V . Babu LaB, 21 A. L. J. ',13; 
<1924) A. I. R. (A.) 12 a(J 9 

——“IS. £ 5 ( 2 ), ^ 2 ,^ Limitation Act {IX of 
1908), ss. 19, 20 — Loniract, Orcach ij — Settlement 
• jf da>uages — Sntt to recover uuniage^ — Lause of 
acnon — Ltmitation — LXiemxo . oj nn.e. 

An oral seilleuient betw'een the parties to a con- 
tract providing m case of a breach ci the 
cont^'act, lor the pigment of comp«'iisation by 
the detaulter is not a new contract w’thin 
Section 62 of the Contr^vCt Act and the cause 
of action would accrue on the date of the 
breach of the contract. Such a settlement does 
not extend the period of limitation unuer section 
19 or section 20 of the JUimitaiion Act, where the 
cause of actiOii had already accrued. 

Neither section 25 (2) of the Contract Act nor 
sectitm 92 (4) of the Evidence Act applies to the 
settlement as there is neither a new contract 
nor a modification of the original contract. N 
Kamai, Narayan V , Bani KaM, ( 19 . 43 )A. 1. R. 
(N.) 332 440 

— — 8. 30 — Wagering contract — Test — Pacca 

Adatia and lonstauent — Principal and agtnl. 

If parties to a contract of sale and purchase 
o jgoods do not intend to make an actual transfer 
of goouS but merely to pay and receive money 
according as the market price varies one way 
or another from the contract price of given dates, 
the transaction is a wageimg contruci. 

Relationship between PoLca Aduitas and their 
const tuents is not one of prinapal ana agent 
but oi principal and principal ana damages sus- 
tained by the former as a result oi w-ageimg con- 
tracts are not recoverable irom the Jaticr. N 
HarnaraYan JodhraJ V . xsadhakisan CbamDra- 
BHaN, (1923) A. I R. IN.) 344 0^0 

— 8 . 45 — Joint promise to pay — Suit by one 
promisee for share^ whether lies — Consohuatton 
of suits by different plaintiffs — Powers of Court 
— Civil Ptocedure Co .e (Act V of njoS), .151. 
Under section4j ot the Cuntract ..ct in regard 
to a promise to pay made to two or more persuiia 
jointly, proceedings to enforce the claim n.ust be 
taken by all promisees na a suit for his share of 
the amount bro. ght by one of ^evera promisees is 
liable to be dismissed. 

Under section 151 of the Gvil Procedure Code 
A Court has inherent power to tynsoliaate s its, 
andit should adopt this procedure where suits are 
bought by difiereat plainuffs Uz the icc-vtry 
of dei « which formed o^iginall one whole, but 
iren tpUt op luJfwqBetitl/ w^osutit vt th. 
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dissolulicn of the firm to vhich they were due. 
N KISE^2,AI.l'. tBE^DBA 

s. 6£ — Aoimfcn^Hundi executed %n 

heu oj prior hiuidi— iatl oij subse'^ient hunai 
not r>iainiainalie — Ci editor uh ether tan Jail 
back cn prior hunCii-- Cancellation, effect 
Negoiialiluy, whether affects haltlity.^ 

The question as to the negotiabih'ty or non* 
negotiability of an instrument is quite distinct 
from the question of a party's discharge from 
lialility to the holder, and the liability of the 
drawer of a bjll of exchange or of any subse- 
quent party thereto is not in any way afiteted 
by the document being negotiable or oiheiwise. 
Nor can a mere cancellation of a bill oi exchange 
have the effect oi dischaiging a party irom 
.jabiiiiy unit &s It IS made With ihe express inten- 
tion oi discharging that party, tor if it is n ade 
unintentionally or is maoe under a mistake it 
will be inoperative. 

W here a hundi is executed in lieu of a prior 
hundi it is a question of fact in each case 
whether the parties intended the execution of 
the subsequent hundi as absolute or condUional 
discharge of Ihe uriOi hunai, the piesumption 
being mat the deot is only conditionally dis- 
charged. 

Where an insufficiently stamped hunt 
is given in renewal ol a prior hunai and a suit 
ou the basis oi the subsequent hui.di is heidnot 
to be mam tamable, the creuitor can fall tack 
upon the prior hundi ana section 02 of the 
Contract Aci is not a bar to his comg so. 

Sundar Pas v. Pur an Singh, 67 Ina. Cas. 856; 
II P. W. R. 1922; (19^2) A. i. R. th ) 5b, re*ied on. 
L RahmaT Aei-Mehammap Fa 121 v> Uewa 
Singh-Man Sixgh, 4 h. 151; 5 h. L. J. 3011 
(19.3) A. 1 . R. (L.) 39O 827 

g. 72 — Payment made under protest to 

avoid attachment, whether made under coercicn* 
A payment made by the owner ol a propeity 
under protest in order to avoid an unlawful aiiech- 
mentot the property is made imdtr coeicicn and 
is recoverable under section 72 ol the Ccntiact 
Act. PuKaxHaYaLaC V, NaIIOxaE Baek. cf 
India, Id , (19x3? A. i. R. (P. v.) ^1.,; 43 M. h. 
J. 4 33 M, U. T. 340; 25 Bom. b, R. 1240^ 4 L, 

284 7 

s. 74 — Pond — Enhanced interest on 

dejault — Stipulation, whether penal. 

Whcieabojuci provides for the payment of a 
certain sum with interest at a pariuular rate, 
and stipulates that on breach oi such payment 
interest at a higher rale will be payab.e, the 
stipulation regmuing such mcreasea interest is 
by way of penalty within the meaning ol sec* 
iron 74 of the Lontract Act. 0 FaQIr vhanD v. 
BaIJ NaTh, 9 O. & a. h. K. 873 bb8 

Court, /it of. 

A court is nobody's agent. It Isa Tribunal 
to decide disputes between two parties and must, 
with . view topeilormits functions justly and piop- 
eriy, act independently of any of the two parties 
engaged in a litigation nef ore it. QAU AbbaA v* 
SbBr BaBAPCR &ll«GS, 9 O. & A. h* B.. 
5*3 m 
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Oonrt-fMi Ad* (?n of 1870). ii. 7 foW5w<f 

for iicttrathn nf plaintiffs' ri^ht nni sonseitusn* 
Hat relief-^ Valuation of the relief sought 
Court- ^ee payahle. 

Plaintiff purchased ce»‘tain property inherited 
by defendant iin’er a W«ll, and broneht the pre- 
sent -nit for a declaration of hia right: for the 
administration of the estate of th^* testator, if 
any pni+ion remained unad ministered, and for 
the appointment of a Receiver, and valued the 
relief snno'ht at Ka. 1,500 in respect of each 
claim. The question was as to the amount 
of Court -fee payable on the plaint: 

Held, that the suit was one for a declaratory 
decree where consequential relief is prayed, 
and that, an ad valorem Court -fee was payable 
under section 7. danse (rv) of the Court-Pees Act, 
according to the amount at which the relief 
sought ws** vilnei in the plaint. 0 Rtrp Chand 
G nosit 7?. KtiiroomviaYI DaSI, 27 C. W.N. 4S'»: 
(102^) A I. R. ^C) 120 507 

8 7 (iv' — ^nit for accounts — Appeal 

fcy defendant Vatuaiion of appeal. 

In an appeal against a preliminary decree for 
accounts where the defendant-appellant does not 
dentr his liability to render accounts but wants 
certain restrictions to be placed upon the power 
of the plaintiff to talce accounts from him, he 
is free to put bJs own valuation on the memo- 
randum of appeal and is not bound by the valu- 
ation of the Plaintiff in the plainf, particularly 
when it is diffioult to assess the relief sought by 
the defendani'-appellant in appeal. Pat Kui;t>ip 
SaHvV f. HARfHAR PraSap Jha, 4 P. Tv T. 


8. 7 (vl — Redemption of morUa^e — 

Appe'il for reduction of amount payable on 
redemption — CourUfee payable. 

The Court-fee piyible on a Memonni m of 
Appeal in a suit to ’‘edeera a mortgage in which 
the aptJcllant seeks for a red'^ctl m of thr amount 
pavable for redemption, is an ai valorem fee cal- 
culated on the differeuce between the amount 
claimed to be payable and the amount decreed 
as the price of redemption. 

Lekh Ram v. Ramj} Das, 57 Ind. Cas. 235: 
I^. L. J. 370; I L. 2 14; 144 P. !/• R- 1^920. rePed 
1. L RAMjiI/Abr. Shibba, (19-^3) A. I, R. fL.) 


3 

on, 

309 


.g 7 (v), (b)and fdl— Swi/ for recovery of 

land not an entire holding — Court- fee payable. 
The Court-fee payable on a plaint in a suit for 
the recovery of land which is not an entire hold- 
ing or a d'^finite share or fractional part of a hold- 
ing separately assessed to revenue but consists 
of individual field plots which form part of a hold- 
ing that which are not separately assessed, is that 
prescribed bv section 7 (v) {d) of the Court-Fees 
Act. R Ma Sha Mav. SamaSUndRam Chbtty, 2 
Bur. li. J. 39; I R. 492; (t9’3^ A. I. R. (R.) 246 

817 


1.7 (7' (ol. 8cli.n. Art. 17 (4)— 

Civil Courts Act {TIT of 1873), $. 12— S«f/ 
h set aside awird-^ Value for purposes of 
Court-fees and furisdicHon, 

A suit to set aside an award is, for the pur- 
pose of Courtfees, governed by Art. 17, 


0onrt«f ees Aet-^otidd. 

clause f4l of Schedule VL to the Couft-Feet Act, 
and the Court-fee pavable on a plaint in inch a 
suit is a fixed fee of Rs. 1 5. 

For the purposes of jurisdiction, the value of 
the subject-matter of a suit to set aside an award 
is the actual value of the interest affected by the 
award, and involved in the suit. The plaintiff 
in such a suit is not at liberty to arbitrarily place 
his own valuation on the relief he seeks. Thun, 
where an award directs the payment by a person 
of a narticnlar eum of money, and he Institutes a 
suit to have the award set aside, the value of 
the suit for rmrposes of iurisdiction is the amount 
which he is directed by the award to pay. 

Keshava Sanahhara v. Lahshminaravana, 6 M* 
IQ2: 7 Ind. Tur, 186: 2 Ind. Bee. fw. s.) 413, Gana^ 
p%H V. Ckathu. T2 M. 223: 4 Ind. Bee/ fw. 8.) 
505, Rachappa Suhrao v. Shidappa Venhatrao, 
50 Ind. Cas. 280: 4s B. 507; 17 A. I,. J. 418; 
24 M. h. T. 298; 36 M. L. J. 437; 29 C. L. J. 
452: 21 Bom. L. R. 489; TO L. W. 274: 24 C. W, 
N. 33; I tT. P. L. R. (P. C.) 83: 46 I. A. 24 
(P. C.), Mohini Mohan Mister v. Gour Chandra 
Rai, 56 Ind. Cns. 762; (to2t 1 Pat. 105: 5 P. T^. 
J. 397 : 1 P. L. T. 390: 2 U. P. L. R. (Pat) 123, 
followed. M VBNK\.T\CHEbAM Pileaiv, SRINIVaSa 
AivaR, t 8 T, W. 399: (r923) Sf. W. N. 747; (1024) 
A. I. R. (M.)8) 115 

_s .7 (v) Sch II. Art. 17 (9)^Suif by 

Muhammadan CO -sharer in possession of $tme 
{ferns against -tther co -sharers Jor pariiHon, nature 
^ of. 

A suit by a Muhammadan co-sharer against 
her other co-eharers for partition and possession 
of her share of her deceased father’s properties 
alleging that she is in possession of some of the 
items ns indicative of her joint possc.ssion in 
law witli the oriipr ro -sharers of the dec^^ased's 
estate, is one for paitition and pos.session of one’s 
share by one havtug joint possession of the estate 
taken as a whole and falls under Art. 17, clause 
(6) of S:hedu’e II to the Court- Fees Act and not 
uu.b'r section 7 (r) of the Act. 

Gilt V. Varada Raghavayya, 55 Ind. Cas 517: 
43 M. 396: 3S M. L. J. 92; II L. W. 174* (ro2o) 
M. W. N. 124; 27 M. L. T. 146 and AhOmuddln 
Tamiiuddin v. Amiruddin. 44 Ind. Cas. 216, 
followed. M KttrShit KaThttmt/.HydEr Khan. 
(19:3) M.W.N. 564 98 

Sch 11 . Ar*. 17 fvl) — Suit for dedaratio i 

that pi intiff is entitled to a certain 'deposit in 
a Bauk — Appeal — Court- fee pavable. 

Plaintiff obta ned a decree dedaring that h“ was 
entitle ’ to a certain sum lying in depos t with fi 
Bank and directing the Bank to pay the amo nt 
to him. Befendant appealed and stamped the 
memorandum of appeal with a Rs. to stamp under 
Art. 17 (iTf) of Schedule IT to the '^onrt-Fees Act ; 

Hell that the memorandum of .'»ppenl vas 
correctly stamped. 

Kirpal Singh v Sant Singh, 13 Ind. Cas^ 
305; 71 P. R. ton; 30 P. L. R. 1912; 205 P, W, 
R. 1 91 1, followed, li XJtxam Bivi s. DIna NaTB, 
(I9 J3) A. t R. (Ifc) 359 774 
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Court o! Wards, statements by Deputy Commis- 
sioner and Board of Revenue, eff^i of,. 

Any statement made by a Deputy Commissioner 
or the Board of Revenue in derogation of the 
rights of a person on whose behalf an estate is 
lielJ by the Court of Wards cannot be deemed to 
have been made on that person's behalf or as his 
agent. 0 Zatuf-un-nissa v. ShaWQ-uz-Zaman, 
20 O.C r33. (t.23) A I, R. (O.) 185 626 

Criminal Procedure Code (Act V of 1898). ss. 4 (h*. 

' 195 — Penal Code {Act XLV of i860), s. 21 1 
— Application to Deputy Commissioner, jor 
enquiry, whether complaint — Sanction to prosecute 
-—False complaint — Procedure. 

M. addressed an application to a Deputy Com- 
missioner, sayin g that his application to the 
Police was not enquired into and 1 raying that 
the Deputy Commissioner should order an 
enquiry or start himself an enquiry. M. did not 
ask for the trial and punishment of the accused : 

Held, that the application was not a “ complaint’* 
for tJie i urposes of section 2 1 1 of the Act. 

As a matter of judicial prudence, auction to 
prosecute for making a false complaint o ght not 
to be granted unless the c (inplaiat has been 
properly dealt with and dismissccR N MaHadU 
V. P)mPKrok, 24 Or. ly. J 039 543 

ss. 34, 439 — Sentence passed by Magistrate 

under $. 34 — 'Enhancement, limit of — Procedure, 
Clause (3) of section 439 of the Criminal Pro- 
cedure Code limits the power of enhancement 
and. lays down that where the sentence dealt "with 
under the ‘section has been passed by a Mag strata 
acting otherwise than under section 34 of the Code, 
the Court shall not inflict a greater punishment 
for the offence, which in the opinion of .such Court, 
the accused has committed, than might have 
been inflicted for such offence by a Presidency 
Magistrate of the First Class, This limitation 
does not apply to a sentence which has been pass- 
ed by a Magistrate acting under section 34 of the 
Code. 

At the same time, except in very except onal 
cavses, a sentence by the High Court under its powers 
of enhancement should not, where the sentence 
has, been imposed by a Magistrate, exceed one of 
seven years’ rigorous imprisonment, which 
a Magistrate acting under section 34 has pow r to 
pass, the usual course when a Court tin ks that 
a sentence of seven years’ rigorous imp isoument 
would not meet the ends of justice would be to 
set aside the trial and order the case to be com- 
mitted to the Court of Session. L Sewa Sin G ii 
/> RanJUa, (1923) A. I. R. (Ty.) Ooo; 2 4 Cr. D, I . 
932 356 

— ss. 36, 807 ,3), 423 ( 1 ) (d). PenaE 

Cf)DK, 1800, s. 571 299 

— . — s. 99 — *' After recording its reasons, ** 

meaning of— '•Warrant, issue of, without 
recording reasons, effect of— Magistrates, duty 
'of‘ 

The words after recording its reasons in writ- 
ing ” in section 90 of the Criminal Procedure Code 
are not imperative but directory. 

A warrant which, on the face of it, is a good and 
a ilid warrant, is signed by the Magistrate, sealed 
wAth the seal of the Court, addressed to a PoUce 
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Officer, and which states the reason upon which 
the Magistrate relied, is' not invalid merely by 
reason of the fact that the Magistrate^ has 
omitted to record in writing, btherwse than in the 
warrant, the reason which actuated him to issue 
the Warrant. 

Siihheswar Phukan v. Emperor, ii Ind. Cas, 
593; 38 C. 789; 12 Cr. D. J. 409; 15 C. W. N. lOOli 
15 C. h. J. 186, overruled. 

Before issuing a warrant the Magistrate should 
record his reasons spedfiCally in Writing and 
should not be sati.sfied with signing a warrant in 
the form given in the schedule to the Criminal 
Procedure Code. 

N . R. Chatterjea, J. — (dissenting) — Section 90 
requires not merely the statement in the form Of 
the warrant that the Court has good and sufficient 
reasons but these reasons should be stated. Thtt 
mere signing of the w- rrant which states that 
the Court has reason to believe Is not sufficient 
compliance with the law. C Government of 
Assam SaHEbtii,i,a. 38 t'. L.J. 77; 27 C. W . N. 
837; Cr. L.Sbi; {1CJ24) A. I. R ^C.) i 129 

s 1Z9— Conviction under s. 323 — Order 

for security — '‘^Involve,'* meaning of. 

To justify an order for security u. der section 
106, Criminal Procedure Code, there must be an 
express finding to the effect that the act involves 
a breach of the peace or an e ident intention of 
committirg the sam(‘, or the evidei.ee mist be so 
clear as to satisfy the Court (without an express 
finding) that such was the case. 

The word “involve” in settion io6 of the 
Code connotes the ii elusion not only of a neces- 
sary but also of a probable feature, circumstance, 
antecedent conditio 1 or conseqi.ence. 

Jib Lai Gir v, Jogmohan G r, 26 C. 576; 13 
Ind. Dec (n. s) 970 aad Empitor v. Manth Rai^ 
II Ind. Cas. 589; 33 A. 771; 8 A. D. J. 925; 12 Cr. 
L.J. 405, followed. NNanHav. KanHaYaEaIt, 23 
CR. L.J. 71 

— ss. 106. 107, 406 t- O r<f#r under s. 106 

— Order under s. toy — Appeal* 

Orders under tcctico 1 06 , Criminal Pro- 
cedure Code, directing security for gooijl behaviour 
to be given can be appealed from un4ct sectiou 
406 of the Code, but no appeal lies in proceed- 
ings instituted under section 107 for keeping tbe 
peace read with section ii 8 of the Criminai Pro- 
cedure Code. K Shamrao v. EmperOr, 19 N. L- 
R. 160J 25 Cr. L. j. 67 970 

88.107,144, 146 — Dispute with regard 

land — Both parties called upon to show caufp-'^ 
One party subsequently called upon to slfotp causa 
why it should not be bound over—Ifrfceedings 
set aside by District Magistrate— Fresh proceed- 
ings under $. 145 ordered — IllegaEty— trregu* 
lanty in form without preiudke to pany^ 
Interference — Revision, whether desirable. 

In many ca.'ses where in orders therfe haa been 
irreguJanty of form but where it appears that 
no harm would be done to the parties, although 
by a wrong method a right result may have been 
reach ed, it is undesirable that the High CoM 
should exercise it# 4 iscretlohary juiifdTction ift 
revifioDi 
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Up^n a Palice report a Magistrate recorded an 
order under section 144, Cnmnial Procedure 
Code, and issued notice to the parties to show 
cause. On the date fixed for hearing pro.eed- 
lags were drawn against one party under 
section to 7 of the Code and a date was 
fixed for showing cause why they should 
not. be bound over. This party applied to the 
District Magistrate to set aside this order. With- 
out issuing any notice to the other party 
the District Magistrate set aside the preliminary 
order under section 107 and directed that 
proceedings be taken under section 145 
of the Code. Proceedina.s were taken up aecotdiug- 
ly and the party applied to the High Court 
in revision: 

Hdi, that the District Magistrate had no 
power to set aside the order under section 107 
nor had he any jurisdiction to direct the 
Sub -pi visional Magistrate to initiate proceedings 
under section 145. Pat Bansidiiar MarWari v. 
Indar NaraIx SinGH, -;4 Cr. L. J 8‘j5 65 

— 88. 107 , 614 — Security to keep the peace 

— Conviction for rioting — No order as to security 
-^Proceeding, separate, for confiscation of 
security, validity of. 

li a Criminal Court, knowing that a person 
chaTged before it is under .security to keep the 
peace or to be of good behaviour, iu sentencing 
that person in the case before it makes no reference 
to the confiscation of that security and takes no 
steps tpwards its confiscation, it is not competent 
for that Court or any other Court in a subsequent 
and separate proceeding to take such steps. 

Emperor v, Mawaz, 18 Ind. Cas. 403: 13 P. R. 
1913 Cr.; 7 P. W, R. 1913 Cr.; 14 Cr. L. J. 67; 39 
P. L. R. 1913 (F. B.), followed. L Munsiii v, 
Emperor, CR L- j . 4 692 

S. 110 — "By habit" and ' 'habitually, ’* 

meaning of — Penal Code {Act XLV of i860), 
s, 383 — Extortion — Picketing shops and realising 
fines — Offence. 

The word "by habit" as used iu section no 
{d), Criminal Procedure Code, means persistence in 
doing an act, a fact which is capable of proof 
by adducing evidence of the commission of a 
number of similar acts. The word does not 
merely signify an inclination by , nature to d^ 
such acts. The word "habitually" in the same 
section means repeatedly or persistently 
The realisation of fines by means of picketing 
for the purpose of preventing the sab of foreign 
cloth, is extortion within the meaning of sec- 
tion 383 of the Penal Code. N Bocvi. Govern- 
mentTv. Hanman'T R\.o, (1924) .\, I. R. (N ) 10 764 

gg, 117 — Evidence of mere suspicion, 

value of — ‘Prosecution, duty of — Evidence of 
g)od repute — Court, duty of~^Powers to he 
exercised with caution. 

Evidence of mere suspicion of a person having 
taken part in. certa n cdmiiial offences is not 
evidence of general repute w th n the meaning 
of section 117, clause (3), Criminal Procedure Code. 

Iu order to bind a person down in sesurity to be 
of good behaviour under sect on no of the Cr mi- 


mi 
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ual Procedure Code, there should be evidence in 
which the accuscfl is proved' to have been con* 
cerned in certain criminal rases, or some direct 
evidence to establish his omplicity in such casesj 
the evidence ought to be of such a nature as to 
lead to a rcasuiable and definite ground for 
coming to the conclusion that the accused is a 
habitual thief. 

When proceedings under section no arc taken 
against a per-son and he is ab e to produce w t- 
nesses on his beha f to speak of his good character, 
the Court ought to pay particular attention to 
such evidence and should find substaatiai reasons 
fornotbeiieving thecvidence before it makes an 
order. 

The powers given to a . Court by section no of 
the Code should be exercised with extreme caution 
and with very great discretion. Fat AmJad At. I 
V. EmPHrOr, 5 P. E. T. J 2e; 2 1 ^. E. R. 70 Cr.; 25 

CR. E. J.35 728 

SS. 110 , l^^Evidence against accused in 

connection with substantive offence of no value — 
Discharge of naused under s. ibg — Evidence, 
whether ran be uud to support charge under 
s. no — Magistrate acting on %n formation obtained 
from Special Diary improper. 

Where the evidence acaiiist an accused person 
in connection with a dacoity is considered by the 
Police to be of so little value as to result in his 
release under section 169 f the ode of Cri- 
M inal Procedure, w.thout even being placed before 
the Court it is coutraiy to all accepted pr.nripUs 
to make use of this evidence as a ground for 
binding the accused over 011 a charge under sec- 
tion no. Nor is it open to a Magistrate to act 
upon information not given in evidence but ob- 
tained from a perusal of the Special Diary. A 
JiiANDU BiaGii v . ICmi'ERor, (iqc.^) A. T. R. (A.) 

1 13 25 CR. J,. J. 4^^ 738 

— — SS. 123 , 488 — Sessions Judge, if com‘ 

feteni tj grant hail pending hearing of refaence 
under s. 123 Criminal Procedure Code 
Pending the hearing of a reference made to 
a Sess ons Judge under section 123 (2) of the Cri- 
minal Procedure Code in respect of an order made 
under section 118 of that Code, the Sessions Judge 
has jurisdiction, under section 498, to admit the 
person adversely affected by that order to bail. 

C AhmEd Agi S.\kdaRc- Empkror, 37 C. E. J. 592; 
50 C. CO9; (iv>2 E A. L R. (C.) 723; 24tR. L. J. 

95 ] 637 

SS 144 , 145 , applicability of— ^Magistrate, 

duty of — luri^diction — Revision direct to High 
Court, maim am ability of— Government of India 
Act 1915 {5 & 6 Geo V, C. 61), s. 107. 

Section 144 of the Criminal i .oredure Code is 
ap )Iica.‘ le o. ly to emporary < rders in urgent 
c ses <-f isunce or apprehei’cl danger; its 
provisions do pot apply to cas s whe'e there is a 
d spute as t Ian I fortiie ‘ettl iiient of which sec- 
tion 145 priMdes tie j'To'cr remedy. 

L'^chm Ram . . D iru Dusadh, 4S I-i l. Cas. 

3 P"; 19 Cr. . f. 10)2, folio red. 

In fi proceeding under section 144 of the Crimi- 
nal Procedure Code t le Magistrate, without taking 
ouyevid’rce and without considering the docvP» 
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ments produced 'f w’ lch might haveleeipro* 
duced bv t e parties, found in favour of t ie 
seco d party ani made an order absolute as re- 
gards rossession. On revisicn : 

HeV, that the order was without jurisdiction, 
and could not . e sustained, inasmuch as action 
under section 144 of t ’e Code of Criminal Pro- 
cel ”e. can only betaken after the Magistrate is 
satisfied that immediate prevention or speed/ 
remedv is necessary aid whe i he is so satisfied 
that it is so, he mast state the material facts in 
tbe '1 er. 

Karoolal S'>jiwal v. Shy am L'd, 32 93 i 

o C. W. N. 364; i C. I,. J. 216: 2 Cr. L. J. 215, 
folio td, 

W''pre an order made by a Magistrxte is outsPe 
the 8cop2 of cl (i) f sectioi 144 of the < riminal 
Proceiurc Code it cannot b- treated ai an order 
ju rie under that section, but is an unauthorised 
order made without Jurisdiction and the High 
Court can, in ererdseof its power of s iperlntend- 
ence under section 107 f the Government of India 
Act, set it asiie, even though no application was 
in the first instance made to the District Magistiatc 
as required bv sub-s"*ction (0 of section i4t of 
the Cfiminal Procedure Code. Pat AKat. MaHXon 
y. Mahabir Mahto, I P. D. R. 223; 24 Cr. D- J. 
947; 5 P. L. T. qo 531 

g 146 — Decisiri as to pjssf’ssi'n by 

Civ'l or Criminal Co irt, whether biiidiiig on 
M teistraie—Wiitten italement — Statement sup- 
poHed by evidence of deponent— Discretion^ 
Further evidence, when necessarv. 

It is not rlways incumbent rpon a Fa istr. te 
trying a case 'mder sectio ’ 145 of the Criminal 
Procedure Code to give effect to the decision of 
n Ci il ot Criminal Couit, and no hard and f t 
rul- can be laid down in this respect. 

Where, in a proceedina; under section 145 
of the Criminal Procedure Code, one of t e 
parties fil's a written statement, and that 
statement is supported by liis own evidence 
in Court, the Magistrate, in relying upon the 
written statement, dies not a^t without 
jurisdiction; nor does he do so in not accepting 
a de:ision in a previous case of rioting as to 
p issesslon . 

It ir in the disr. etion of the Magistrate in a 
pro 'Ceding under secU, n 14 5 of the Criminal 
Procedure Cole to take further eviden'e, if he 
thinks it is U ' pessary to do so. If he is satisfied 
on the edde-'ce, produced as to the party in 
a tual possession, it is not ne.:esRary for him to 
take further evidence. Fat BhuI/AN RaxjX v. 
Kumar Rai, 2 1 Cr.|D. J. 051; 5 P. L. T 60 686 

g. 146 — Dispute of'er property — Pre- 

liminary order — Omission to mention source 
of in formation— Jmisdictio n. 

The iiirisdictionof a Magistrate to take proceed- 
ings under .section 145 Criminal Prorednre 

Code is not oust'ed bv his rrerelv omitting to men- 
tion in theprcMminary order the source of informa- 
tion upon which he was satisfied that a dispute 
existed concerning certain property and was likely 
to cause a breach of the peace. 0 ShEje Bahadur 
SIkGSv.FaZaJ. ADI, 9 O. & A.D. R. 865; 25 Cr. 

L. J. 4» ’*« 


— — — 8 . Examination of witnesm—Magii* 

irate, discretion of— Document admitted uHthoui 
being proved — Jurisdiction, whether affected. 

In a proceeding under section 145 of tW Crimi- 
nal Procedure Code, it is in the discretion of the 
Magistrate to refuse to examine all the witnesses 
produced by any party, but the dis( retion is ont 
which must be exercised with due care aud caution 
and with careful regard to the circumstances of 
each particular case. 

Biswanaih Mahapatra v. Shivanand SaraswaH, 
61 Ind. Cas. 718; 2 P. L. T. 330; 22 Cr. D. J. 
430. distinguished. 

The admission of a document without being 
dulv proved and without any objection may be 
an illegality, it does not affect the jurisdiction ol 
the Magistrate to pa.ss the final order in the 
case. Pat Wahidunnissa v, Pichix DaD Missir, 
24CR.D.J.954 688 

— 8 . 146 — Possessiem of aucHon*purchas$r 

on date of initiatory order and two months before 
—Subsequent dispossession — Proper order. 

In execution of a decree obtained against the 
prederessor-in-interest of the first party to the 
proceedings under section 145 of the Criminal 
Procedure Code, a tank and a hoUvSe were purchased 
at an auction -sale by the second party. The 
auction -purchasers obtained possession of the 
tank in November 1918 through the Civil Court 
five days before the death of the jndoment-debtor. 
It was found, however, that, notwithstanding the 
delivery of possession, the first party continued 
to be in possession up to the day when proceedings 
were instituted. It was found further that the 
auction -purchaser took possession of the residentisl 
house in May 1920 but that on the date when 
the proceedings were instituted and for more 
than two months preceding that date the members 
of the first party were in pos.session: 

Held, frl that so far as the tank was concerned, 
the Magistrate ought to have declared the first 
party and not the second to have been in pos- 
se.ssion \ 

(2) that so far as the house was concerned 
there must have been a dispossession of the auction 
purchasers giving ri.se in their favour to a fresh 
cause of action aud the Magistrate should have 
declared the first party to be ta posRes«ion, 
Hazari Khany. N afar Chandra Pal Chowdry, 
40 Ind. Ca**. 718; 22 C. W.N. 479' 18 Cr. L. J. 718; 
Kulada Kinhar Roy v. Danish Mir, 33 C. 33; 
10 C. W. N. 257; 2 C. L. J. 271; 2 Ct. dV J. 670 
(P. B.), followed. C ShaHaBaJ MandaD v. 
BhaJahari NaXh, 25 C. W. N. 743:49 c. 177; 
(1922) A. I. R. (C.) 364; 24 Cr. D.. j. 875 76 

8 . 146 , proceeding under — Decree of 

Civil Court, effect of. 

A Magistrate in deciding the question of pos- 
session under section 145 of the Criminal Pro- 
cedure Code is not in every case bound by the 
previous order of a Civil o Criminal Court relat- 
ing to the possession of the subject*matter of 
the dispu^^e and the weight to be attached to 
any such previous order depends upon the facts 
and circumstances of the particular case before 
him. 
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Where, however, there is a reccEt order of a 
Civil Court delivering possession to a particular 
party, that order ought to be respected and given 
effect to by a Magistrate acting under section 
145 of the Criminal Procedure Code, unless 
and until there is something shown which might 
induce the Magistrate to hold that, subsequent 
to the delivery of possession, something had happen- 
ed which had the effect of dispoisessmg the party 
to whom possession had been delivered by the 
C vil Court. Pat RamBaRai Rai v. SaGIna Rai, 
4 P. L4. X. i33; (i^-3) A. 1 . R. (Pat.) 437; 24 Cr h- 
J. 939 863 

8. 146 , proceedings under, object oj — 

Breach oJ peace, apprehension oJ — Possession--^ 
Title, enquiry to, whether relevant. 

The object of the provisions contained in section 
145 of the Criminal Procedure Code is to biing 
to an end by a summary process disputes relating 
to land, which are m their uatiiie likely, S 
not suppre&sed, to end in breaches oi the peace. 

The mere circumstance that the dispute is one 
of a religious nature is not sufficient lo justify a 
Magistrate to take action under section 145 of 
the Cnmiaal Procedure Code. There must be 
positive evidence on the record that a breach of 
the peace is likely to occur it proceedings under 
the section are not taken. 

Section 1 45 of the Criminal Procedure Code is 
concerned solely with the ta t of actual physical 
possession whether lawtul or unlawful and 
questions as to title are quite irrelevant and 
entirely outside the scope o. the section. L 
Bhagwan Das v, Maui^a Dad Rhan, 25 CR. h. J . 
7 « 1 80 

— 88 . 146 , 146 — Pro petty — Joint possession 

oJ pm ties — Order oj attachment, whether legal. 
Where iu a dispute conceming property which 

the Magistrate Ends is joint property and in the 
joint possession of the parties, he has no jiuisdic- 
tion to make an order under section 145, or aection 
I40 of the Cnminal Procedure Code. Pat Nand 
Kishorb Missxrv. Kauka Missir, (1923) A. 1 . 
R. (Pat.; 54b; 24 Cr. T. J. 809; 5 P. D. i. 45 66 

— 88. I<i6, 146 , 489 — Older of attachment, 

when can be passed— -Magistrate, duty of — 

Magistrate rejusmg *0 make tnqutry — Jievtston — 
H%h Court, power oj. 

Au o.der under section 14b of’ the Criminal 
Procedure Code attachmg the subject-matter in 
dispute can only be pus.sed after the Magistrate 
has tdiceu evide.ice under section 145, and has 
saushed nimseif .hat none of tne parties was in 
poss .ssion, or that he is unable to satisfy himself 
as 10 waich or tnem was in possession. 

Wnere a Magistrate refuses to make an inquiry 
tinder section 143(4), proceeding cannot be 
held to be one under tnac section so as to bar 
the jurisdiction of the High Court to revise his 
ordvtf. it J'ilXJEANTH V, SaRYABHAN, U933) A. I, 
R. (N.> 97 ; 24 T. J.ttiu 80 

— : 88. 164 , 167 , 163 , 343 , 640 — LocJ 

^ inspeettott by Magistrate^ when permissible^ 
H.euks, whathfr can be mbPdied tn the tetHmany 
P/ 
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It is competen to a Magistrate to make a local 
inspection lor the purpose of enabling him to under- 
st.nd better the evidence which is laid before 
him and to use the evidence of his own e es to 
test the truth of what the witnesses have deposed 
to, and it is immaterial that the result of such 
iusp ction is not at once put on record and laid 
open to the scrutiny of parties; nor is it i ecessary 
that the accused or their representatives should 
invariably be present at a local inspection. 

W here, after a local inspection, the Magistrate 
re calls the prosecuiion witnesses under sec- 
tion 540, Criminal Piocedure Code, and really 
embodies the results of his inspection in the ek- 
amiuation of such witnesses on re-call and the ac* 
cused are afforded a full opportunity of cross-ex- 
amining them with reference to the facts then 
elicited, the procedure adopted is not illegal 
nor prejudicial to the accused. 

Queen- Empress v, Manikam, 19 M. 263; 6 M. 
I^. J . 143; 2 Weir 725; 6 Ind. Dec. (N. s.) 888; Babbon 
Shaikh V. Emperor, 5 Ind. Cas. 365; 37 C. 340; 
14 C. W. N. 422; II Cr. h. J. 121; II C. T. J. 335; 
Jn the matter of the petition of Lalji, 19 A, 302; 
A. W. N. {1897) 52; 9 Ind. Dec. (n. s.) 198; Sudhama 
Upadhya v. Queen- Empress, 23 C. 328; 12 Ind. 
Dec. (N. s.) 219; Alia liai v. Jhtngur iewari, 13 
Ind. Cas. 844; 39 C. 476; 16 C. W. N. 424; 15 C. 
R* J- 403; 13 Cr. D. J. 156, considered. 

Section 342 of the Criminal Procedure Code 
does not make it legally incumbent on a Magis- 
trate to further question the accused with re- 
ference to the evidence elicited from the prosecu- 
tion witnesses after the framing of the charge 
when th.y are re-called by the Magistrate under 
section 540, Criminal Procedure Code, though 
it is highly desirable that he should so question 
the accused if the evidence contains any new 
matter of importance. 

Referred Trial x6o of 1922, followed. 

A Deputy Superintendent of Police is an 
officer legally competent to investigate the facts 
of ohences of murder and dacoity within the 
meaning of section 157, Indian Evidence Act, 
and a statement of a witness lecorded by such an 
officer is not madmissible merely because it was 
not recorded as required by section 154, Criminal 
Procedure Code. M ThaCKrOTh Hydross, jn re, 
16 h. W. 113, 45 M. Iv. J . 279; (1923) A. I. R. (M.) 
694; (1923) M. W. N. 860; 25 Cr. E, J. 7 696 

8 . 163 — Police diaries, use of. 

Section ib2 of the Code of Criminal Procedure 
forbids reference to Police diaries or to their 
use as evidence either for or against an accused 
person and a consent or desire on the part of 
the defence Counsel cannot legalise such reference 
or use. 0 Manna Eai, v. BmRErOr, 9 0 . & A. I#. 
R. 947: ^5 'wR. E. J.49 768 

—— 88 . 164 ( 3 ) Wr-^Confession not recorded 
in accordance with law—Conjiict with prosecu* 
iion mdence-— Confession, value of. 

A confession which is not recorded in accord- 
ance with the procedure laiu down by section 
164 (2), read uith section 3 ^ 4 * Criminal 

Proceuuie Code, and the details of \ hich 
conflict with the evidence for the |>f 08 ecY;|tibft| 
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and which is retracted on the first possible occa- 
sion. is of no value as evidence as against the 
person making it. L Harphut, v. I^mPi^kok, 
(1923) A. I. 11 , (L.) 4-9: ^5 1 - J • 5 B ‘iea 

ss. 179 . 181 , 1E6. scope of. 

Section 179 of the C\x.e ol Criminal Procedure 
is controlled by section 181 iu respect ol the 
offences mentioned in the latter section. 

No question of conveniimce or expediency can 
be considered under section 1 85 of the Criminal 
Procedure Code. That section deals with the 
questions of competency when they are in- 
volved in doubt. 

Charu Chandra v. Ewperor, 37 Ind, Cas. 145; 
44 C. 595; 21 C. W. N. 820; 25 C. ly. J. 105; 18 
Cr. 1 (. J- followed. A GirdHak I->aS v. 

BmperOr, 2 j Cr. ly. J. 92 ; (192 j A. 1 . R, (A,) 77 

358 

S. 1 %-—Appjicjbi!ify of section — “Any 

proc 3 eding’ Juaiciiii j’i.'Ci'eding." 

The provisions oi section 195 ol the Criminal 
Procedure Code apply to "any proceeding’" uud 
are not necessarily restricted to a "judicia* pro- 
ceeding.” R ARjjt i, Aziz a. iMAVNO 'ii.v, 2 i>nr. 
L. J. 98; (19-23) A. J. R. (R ) 223; '2 I Cr. ly J. 874 

74 

s. 195 — Sancilou Joy prosecution — Evi- 
dence in original suit — Court, whether can go 
beyond. 

Ill giving or upholding a sanction under sec- 
tion 195 of the Criminal Proced. re Code a Court 
is not restricted to the evidence recorded iu 
the original suit. It has inherent jjovver to 
take such ste^^s as may be necessary to enable 
it to .discharge the duty imposed upon it 
under sub-section (6) of the section. 

in re Pares Kunhammed, 26 M. 116; 2 Weir 
1S9, dissented from. 

Eudhu Lai V. Qhailu Gope, 39 lud. Cas. 465; 
21 C. W, N. 269 at pp. 279, 280; 23 C. I<. J. 193; 
18 Cr. ly. J. 497; 44 C. 816, lelied on. N 
Parmananu ParWaR 2- KarTaR NaTh, (1924) A. 

1 . K. (N.) 35, 25 CR. ri J.15 703 

g. 105 — Sa >ction to ptun'CUte — Publn, 

Officer, complainant — Sanction, whethe' necessary. 
The sanction of a Public OjHcer for a prosecu- 
tion under section 195, of the Criminal Procedure 
Code is uot necessary in a case where the com- 
plainant is himself the Public Officer concerned. 
Pat GovernmEnI' AdvocaI'e Behar & Orissa v. 
GanGa PraSad, 3 P- 'I'-SSv; (1922) A.l.R. 
(Pat.) 532; I Pat 423; 25 CR iy. J. 3 t 719 

— 8 . 196 ( 4 ) — Sanction to prosecute-— AppHca. 

tion giving full patttculars — Order of sanction 
omitting to give particulars — Sanction, whether 
valid. 

An application for sanction to prosecute should 
be read with the order granting suen application, 
and if the necessary " particulars required by 
sub-section (4) of section 195 of the Cnminai 
Procedure Code- are given in the application, 
the tact that the order omits to give these 
articulait would not render the saaction, a 
ad sanction, 


DuUoo Sin^h V. Deputy- Inspector General of 
Police C 1 . 1 ). Beng d, 03 Ind Cas. 570; 49 C. 5511 
21 Cr. ly. f. 138; A. I R. (C.) 412, followed. 

C ICaj.i SinGh V. Bmeeror, 50 C. 4 i; 24 cr. Iy. J, 
g.jO, (1924) A. I. R. (C ) 53 588 

s. Penal Code {Act KLV of 

1860^5. 182 — Magistrate, First Class, whether 
subordinxte to Sessions Judge — Person deHheratc- 
ly giving false information to public servant — 
Public servant nut legally entitled to take action 
— Informant, whether liable. 

First Class Magistrate.s, when acting as a ConrU 
are, for the purposes ol sub clause (7) to section 
195, Criminal Procedure Code, subordinate to the 
Sessions J udge. 

When a peison gives false information to a 
piildic .servant deiiberately asking that pulric 
servant to take certain action, it cduinot be said 
that he is not punishable under set. tion 182, 
Penal Code, merely because the public 
servant was not legally entitled to take the 
action requested, 

Manoh.ir v. Emperor, 47 Ind, CaS. Qt; lO A, 
ly. J 614: IQ Cf. Iy. f. 845, dissented irom. 

One D, purporting to act on behah of his father, 
G, applied to a Cantonment ilagistrate to have 
two .-)hops opened and the property found 
in them placed in deposit. G was the owner 
cf these shops and it was alleged that the 
tenant 5 had disappeared and that his whereab. uts 
were not known. The application was granted and 
the shop was opened by the Police under uirectiou 
from the Magistrate. Subsequently, an appliCati'. n 
was male by one G D acting on bi ha. f of his 
brother S ubjectiiig that false iuformatim had 
been given and stating that a civil suit was 
pending regarding the title to the shops. The 
Magistrate thereupon cancelled his previous order 
and directed that 5 should be put in possession, 

6’ then applied for sanction to prosecute G 
under section 182, Penal Code. The Cantonment 
Magistrate granted sanction to prosecute both G 
and D. They appealed to the Sessions Judge 
who revoked the .sanction. 5 applied for revision; 

Heio, tuat the Magistrate purported to act 
as a Court and that the Sessions judge had 
authority to hear the appeal against that order 
and if necessary to revoke it. Posh Sae'I Ram v, 
•Diwan CiiANDr 24 Cr. ly J. 913 289 

s. 2,1b— Permission to accused to appear 

by Pleader revoked — Power of Magistrate — Dis» 
crehon, how to be exercised, 

Tne power conferred on a Magistrate undet 
section 203 of the Criminal Procedure Code of 
exemxiting a person from personal appearance 
is diaoietiunary, and where a Magistrate, in 
exercise oi this discretion, permits a person to 
appear by a Pleader, the concession so extendeii 
ought not to be revoked. U Dwigendra NaraIn 
Bagchi V. BmREror, 38 C. i,. j . 9; 24 Cr. ly, j yua 

Judge disagreeing with Jury-^ 

Reference — High Court, when may inUrJere, 

Tne High Court will iatetfere on a refetence 
under section 307 the Criminal Ptocedhti 
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Code only when it is satisfieJ that the verdict 
of the Jury is so manifestly wrong that it ought 
to be set aside. 

Qu00Hv. Sham B-igdi, 13 B. Iv. R. App. 19; 20 
W. R. Cr. 73, Emperor v. Sumamoyee Biswas, 
21 lud. Cas. 900; 41 C. 6> t; 4 Cr. h. J. 660, fol- 
lowed. 0 BmpBror n.NRitYA Oopai, Roy, 38 C. 
Iv. J. II 2 1 Cr.L. J.897 145 

. — . — . g. 837 — Inquiry”, meaning of — 

Pardon t0nd0r0d during inveshgation, validity of. 

The word "inquiry” in section 337 of the Cri- 
minal Procedure Code is meant to include every- 
thing done in a case by a Magistrate, whether the 
case has been chillaned or not 

When a case has been reported to a Magistrate 
by the Police, and he is asked to tender a pardon 
and does so, there is an "inquiry” within the 
meaning section 337 of the Criminal Procedure 
Code, and the tender of pardon is perfectly 
valid. 

Bhallu Singh V. Queen- Empress, 3 P. R. 1897 
Cr., followed. 

Motilal Hiralal v. Emperor, 64 Ind. Cas. 40; 
as Bom. B. R. 884; 46 B. br; 22 Cr. B. J. 728; 
(1922) A. I. R. (B.) 138, dissented from. LSher 
Muhammad w- BmpBrok, 3 1 / 43^; (1923) A. I. R. 
(B.) 270; 24 Cr. B. J, 941 365 

— — — — s. Z^2>—Ex iminati in of accused at 
conclusion of prosecution evidence, absence of, 
effect of— - Illegality — lie trill 
A Trial Magistrate took down the statement 
of the accused after recording the evidence of 
some of the prosecution witnesses. The evidence 
of several pro.se cution witnesses was recorded 
thereafter and a charge was framed but no further 
examination of the accused took phue: 

Held, that the failure to comply with the pro- 
visions of section 342 of the Criminal Procedure 
Code had vitiated the trial, and that the trial 
must be resumed from the poiut where the Court 
examined the accused. 

Where the terms of the Criminal Procedure 
Code are clear there is no excuse for a deliberate 
disregard of them. U Hamid Srikissp^n 

GossaIn, 37 h J, 4131 28 C. W. N. 1 18; ajCr. 
BJ.9i3 367 

— — — — S. 342 —“ Examined” meaning of — 
Examination of accused after cross-exa initio 1 
of prosecution witnesses, heVier* obHgatory. 

Tue word ” examined ” in section 342 of the 
Criminal Procedure Code does not merely refer to 
the ejcamination-in-chief of the prosecution witnes- 
ses but ittclules their cross-examination and re- 
ex imination. 

M izahar AH E nperor, 71 Ind. Cas. 662; 
27 C. W. N. 99; o C. B. J. 417; 24 Cr. h. J. 198; 
(1913) A. I. R. (:.) 196; 50 0 . 223, follmel. 

Per Buckland, J . — In all cases, whether addi- 
tional witnesses ha been called i f ter a charge 
has been framed or not, the obligatory examl- 
naioi of the acms d under section 342 of the 
Criminal Procedure Code should take place after 
all th ; witnesses for the prosecution have been 
examl led an I cross-examined and before he is 
called on for his defence, 
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Per Cuming, f. {dissenting). — The expres ion 
"exam >od” used in sect on 342 of the Criminal 
Procedure Code does not include cross-examination 
or re-evam nation, C I^ibakanI^a CHaTTKrJEE y. 
GOltR Gopau MuKBRJEE, 27 C. W. N. 743; ^1923) 

A. I. R.{C.) 727; 5 oC. 939;25 Cr.T. J.27 715 

»— ss. 367, AM— Judgment of Appellate 

Court, requisites of. 

The provis ous of section 424, read with section 
367, Code of Criminal Procedure, are imperative 
and should be complied with in such a manner 
as to indicate clearly that the evidence has been 
gone into and tested, extrins cally as well as 
intrinsically, and that the Appellate Court has 
arriveil at an independent opinion for itself. 
Its judgment should not appear to be in the 
nature of a supplement to the judgment of the 
Trial C mrt, but should, without being a long and 
elaborate one, be adequate in itself to enable 
the High Court to dispose of a petition in revision 
without the necessity of going through the trial 
record. R BaOh y. EmpErOr, 2 Bur.B. J. loi; 

I R. ^01, (192 0 A. I. R. (R.) 188; 2 ^ Cr. B J. 920 

297 

s. Acquittal, setting aside of — 

Appellate Court, power of. 

Accused was charged with offences under sec- 
tions 143 and 379 of the Penal Code. He was 
convicted under section i,|3 and acquitted of 
the offences under section 379 - ^ On appeal, the 
Sessions Judge upheld the conviction under sec- 
tion 143 and also pass d an order setting aside 
the acquittal m respect of the offence under 
section 370: 

Held, t\ia,t the Sessions Judge had no juris- 
diction to set aside the acquittal as this was not a 
case of altering conviction within the meaning 
of section 423 of the Criminal Procedure Code. 

C PraSanna Chandra y. UpEndra NaTh, 27 C. W. 
N. 555 37 C. T,. J. ,109; (1923) A. I.R. (C.) 653; 24 
Cr. B. J.938 362 

— s 437 — Further enquiry-^ No fresh 

material — Magistrate, power of. 

A Magistrate has jurisdiction to order a further 
enquiry under section 437, Criminal Procedure 
Code, upon the same materials which were before 
the Subordinate Magistrate who tried the case in 
the first instance. 

Queen- E npress v. Chofu, 9 A. 52 atp. 59; A. W. 
N.(iS 87) 281; 5 Ind. Dec. (N.s.J 465(P. B.), applied. 

Hari Dass Sanyal v. Saritulla, 15 C. 608; 13 
Ind. Jur. 55; 7 Ind. Dec. (N. S.) 989 (P. B.) and 
Queen- Empress v. Balasinnatambi, 14 M. 334; i 
M. h. J. 343, 2 Weir 557; 5 Ind. Dec. (n. s.) 234 
(P. B ), relied upon. 0 HaIdSr Khan v. BmpBrOr, 
9O. & A T. R. 869: 25CR. B. J. 66 878 

g. 438 — Criminal appeal — Memo, of 

appearance filed by Vakalat— 

Rules of Practice, r.141. 

Where an appeal in a criminal case after 
being entertained by a proper Court is transferred 
to a Sub -Divisional Magistrate for disposal and a 
memorandum of appearance is filed by Pleader for 
the conductor the appeal, the Magistrate is not 
entitled to insist on the ftlmg of a FnAwlaf, 
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Jn re Munirama Reddi, i Ind. Cas. 546; 5 M. I#. 
T. 290; 9 Cr, L J. 30j, followed. H In re 
ManHConda LinGayya, 45 M. L. J. 6'*3; i8 L. 
W. 96a; {192-1) M. W. N. 5IJ 133 M. h. T. 224; 23 
Cr. ly. J.73 8 S 5 

— g. 430 — Reuision^SenUnce , plea of, when 
can he urged- 

Where no plea on the question of the sevcrety of 
the sentence is urged before the Court of Appeal 
it cannot be taken in revision before the High 
Court A MaHadEO PRASAn v. EmPEror, 21 A. L. 
J. 654; 2f Cr. E. J. 911; 45 A. 680; (1924) A. 1 R. 
(A ) 1 31 169 

— g 478 — Order directing prosecution based 
on inadmissible evidence, legality of — Discretion 
of Court, exerase of. 

An order under section 476 of the Criminal 
Procedure Code directing the prosecution of a 
pe son for forgery should not be made on the basis 
of a piece of evidence which is inadniissible and 
which cannot be legally regarded as evidence 
at all, especially when there is positive legal evi- 
dence against it. 

The power conferred by section 476 of the Cri- 
ininal Procedure Code on Courts should be 
exerci ed with great caution and care and with 
due regard to the evidence on which the order 
is sought to be based. A PEary Pai. v- E-viperor, 
21 A. I/. J. 399 : (19.53) A. J. K. (A.) 601; 2. Cr. E. 
J, 900 148 

— — 8. 483 ‘6)^M^in(enance, order for--^ 
Suhse(iuent temporary s,ay of wife with husband, 
effect of. 

The return of a wife to her husband temporarily 
after obtaining an order tor maintenance may 
have the effe:*t of suspendrig the operation of 
the ordir, it has not the edect of cancediug the 
order in the way in which it can be cancelled 
under section 488 {3I of the Code of Criminal 
Procedure. 0 Parui, Bai.a Debi v. Satish 
CHaND 5 <A BaAXXACHARjEE, 37 C. E. J. I8 >; (I *2 0 
A. I. R. (C.) 45G; 2 4 Cr. E. J. 94 i 
— — — 8- 433 (8)— Ordiir for rmintenance— 
Jurisdiction of Magistrate to revise order of 
predecessor. 

A M'lgistrate has power under section 488 
(6) of the Cr minal Procedure Code to re-open 
a case in which maintenance has been awarded 
by his predecessor, and to revise the order grant- 
ing maintenance where the petition is presented 
within three month •» of the order, R MaunG Tun 
Ytsv. Ma Thein Shin, 2 Bur. E. J. 61; (1923) 
A. I. R. (R ) 15 4; 24 cr. E. J . 928 804 

— — 8. 632. scope of --^Absence of accused-^ 

Trial when can proceed — Jurisdiction — Defect, 
whether cured by consent of accused — Point not 
raised at trial-^ Revision — High Court, whether 

can interfere. 

Section 205 of the Criminal Procedure Code 
AppUes only to cases in which the Magistrate has 
issued a summons in the first instance. It does 
not apply to a case where the accused has been 
^nested without or after the issue of a warrant 
When a Magistrate has no jurisdiction to hear 
4 cate in the absence pf the acensed, jurisdiction 
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cannot be conferred by any consent on the part 
of the accused. 

The fact that the accused does not take objection 
to the trial on the ground that the Court has no 
jurisdiction to proceed with it would not debar him 
from raising the same point in a petition for re- 
viFiou before the High Court. The defect is not 
cured by sevtiou 537 of the Code. Fat AbdtjI. 
HamId V. EmPEror, (1923) Paf • 239 .' 2 I'at. 793; 
2 I cr. L. J , 872; 2 P. E. R. I Cr ; (^924) A. I. R. 
(Pat.) 46 72 

s. 622 — Criminal trespass, conviction for 

— Criminal force, use of, absence of — Restoration 
of possession, order for, whether can be made. 
Petitioners were convicted of an ollence under 
section 447 of the Penal Code by reason of their 
having continued to cultivate certain fields 
in spite of their ejectment. There was nothing 
to indicate that the ofienoe was attended by the 
U.SO of <riiiiinul force; 

Held, that an order under section 522 of the 
Criminal Procedure Code directing the restoration 
of possession of the fields to the complainant, 
could not, in the absence of a finding as to the 
use of criminal force, be made in the case. A 
ChunrI Eai,v. BardEO, 21 A. L. J. 59 s; {1924) A. 

I. R. (A.)84;2sCr E j.42 780 

g. 537^ scope and applicability ojf— 

Criminal trial -‘Procedure p^esaibed by Statute 
not fcUowed — Cross'casts— Prosecution witnesses 
in each case treated as defence witnesses in the 
other, legality oj — Consent of accused, effect of. 

The consent of the accused or his Counsd can- 
not validate a course of procedure which the law 
does not authorise. 

in all penal matters the utmost strictness as to 
procedure must be observed. Where the mode in 
wliich a criminal trial is to be conducted is re- 
gulated by Statute, a departure from the authoris- 
ed p.^^cedure can itself only be sanctioned by a 
statutory provision. 

Section 537 of the Criminal Procedure rode does 
not apply to an infringement of a statutory re- 
quirement. It only applies to errors, omissions, 
or irregularities of a formal, and technical nature 
which may occur by accident or oversight, and 
does not Cv^ver a substantial departure from the 
mode of conducting criminal trials laid down by 
law. 

Subrahmania Ajyar v. Kin g^ Emperor, 25 M. 61 
at p. 9 ; II M. L. J. 233; 3 Bom. E. i- . 40; aS I, 
A. 257; 5 C. W. N. 866 2 Weir 271J 8 Sar. P. C, 

J. 160 (P. C.) followed. 

In two cross-cases w hich arose out of the same 
occurrence and were being separately tried by a 
Sessions Judge, the evide. ce of the prosecution 
w tnesses in '^ach rase, which included the depo- 
sitions oi the accused in the cross-case, was, at 
the request of the accused, treated as defence 
evidence in the cross-case: 

Held,{i) that this mode of recording defence 
evidence was hopelessly and entirely illegal inas- 
much as : — 

^a) it resulted substantially in the accused in 
both cases bdifg tried jointly, which wal 
illegal] 
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(&} the evidence of each accused person as 
prosecution witness in the cross- 'as* was 
treated as defence evidence inhis own c ise 
and the case of is co-accused, which was 
not. permissible under die law, and 
[c] as the evidence which was treated as defence 
evidence in each case had not been 
recorledin the presence of all the accused 
in that case ; 

(2) that the consent of the accused did not 
cure the illegality ; 

(3) that the case was not covered bv the pro- 
visions of section 537 of the Criminal Proceaure 
C)de; 

(4) that the trial must be set asi e and new 

trials ordered, h Ai,i;uy. E.uPEror, 4 L,- 376; -0 

A. I li iL.' 104: 6 Iv. h. J. xo 4: 23 Cr. ly. J. <>S 980 
- 8. 610 — E}(ammation 0 witnes$e<! after 

close of ease-* lUegility — Discretion oj Magis-^ 

irate, exercise of. 

After both sides to a case had closed their res- 
pective cases and after argumcuts had been heard 
and a date had been fixed for delivery of judg- 
ment, two witnesses who were named by the 
prosecution were examined by the Magistrate 
under sect on 540 of the Criminal Procedure 
Code: 

Held, that the procedure adopted by the Ma- 
gistrate was entirely unjustifiable and the trial 
must be set aside . 

The power conferred by section 54 o of the 
Criminal Procedure Code on Magistrates is 
very wid**, but the wider the power, th#* more 
cautious should be the exerds'“ of disi’r-ti'in on 
the p:»rt of ♦he C NaTaBar Ghose 

V. Adya Nath biswaS, 3 7 C. L. J. 415: ^7 C. W. 
N. 6,5; (1923) ^ R- 630; 24 Cr. ly. J. 057 

611 

Criminsl trial— D:Uy of prosecution to call 

witnesses. 

In a criminal trial, the Public Prosecutor is 
not bomd to call as v it ess for he Cr wn 
an" person whosj evidence i h♦^ opinion is un- 
nec'^ssary, 

Qute'u Em'^^ess v. D ir^a, 16 A. fta; A. W. N. 
(1804) 7; 8 ^nd. Dec. (v. S.) s5 (F. B.), followed. 

D\u ino Kazi v. Empress, 8 C. 121; 10 C. ' . 
R. 151; 6 Ind. Tur. 251; 4 Ind. Dec. (k. S.) 77 and 
Ram R i ijan R y v. Emperor, 27 Ind. Cas. 
554; 42 422: '0 C. W N. 2^: ?6 v'r. L. 170, 

^stinguished. ]1|DoraI3WamI XJda Yanv. KmPErOr, 
33 M. L.T. 213,* {19 ’3) M. W. N. 782; 45 M. L. T. 
846J2 5CR. Ii. J.75 987 

Oustoin —./^ — Sonless proprietor — Proof of 

adoption^ Registered deed. 

In a case where the powerof customary adoption 
by a sonless proprietor is not disputed, all that 
is necessary to constitute an adoption is the cleat 
expression of an intention on the part of the adop- 
tive father to adopt the boy concerned as his 
son, and a sufficient manife tation of that in- 
tention is the execut on and registration of a 
deed of adoption, coupled w th a clear declaration 
in Court and subsequent treatment as adopted 
son. The proof of such subsequent treatment 
pauuot^ however, be reasonably demandesd in 
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a case where, very soon after the execution of tlji 
deed of adoption, the reversioners of the 
adoptive ithef sue for a declaration that the 
adoption did not in fact take place 

Gurhachna v. Bujha, 9 Ind. Cas. 821; 42 P. R. 
iQii; 63 P. W. R. 1911; 99 P. ly. R. 1911, 
followed. L Mshan Singh w. Kehar Singh, 
(1923) A. I. R. (ly.) 523: 6 I,. ly. J. 39 817 

Alienation — Consent of near reversioner 

— Remote reversioner, whither can challenge 
alienation. 

A remote reversioner dors not derive his right 
to challenge an alienation thn uph a nearer re%er* 
s ^mer. and wh n y nearer r< versioner has placed 
hsm’^eifin a poriUtn which disables him from chal- 
leagingan rnaiithori. el clienaton, for in s+ an re, 
by a cquiescing in f r con.'ent ng to the alienation, 
it is open to a more ♦erai te * eversioner to challenge 
it 02 his own account. L SinGh EAMf. BhaGWana 

IC69 

■ Alienation — Male proprietors, res* 

triciions on powers of — Lohars of Jagadhari, 
A*rbala District. 

Although Uie Lohars of Jagadhari, in the 
Ambala District, do not observe the Muhammadan 
Law in all matters of inheritance, and among them 
a widow is not com etent to alienate except for 
necessity there are no r stiictions on the powers 
of alienation by male proprietors. L Ghulam 
Sabir v. TaBa Hlssain 779 

Alienation — Necessity — Money hor* 

rowed to satisfy pre-emption decree. 

Money borrowed by a sonless proprietor on the 
security of ancestral land to enable him to reap 
the benefit of a decree for pre-emption is an 
act of good management and the loan must be 
held to have been raised lor valid necessity. 

Yakub Khan v. Raghpat Rni, ij Ind. Cas. 
235: 165 P. W. R. 1912; 192 P. Ty. R. 1912. followed. 

Sobha Singh v. Kishor^ Chand, 65 P. R. 19071 
203 P. L. R. 1908: 146P. W. R. 1907, dist nguishei 
L ParTaB St>gh V. HaKTm SI^GH, 4 L. 171: 
(19:3) A I. R. (L.) 8o;6L.L. J. 99 $7 

— Alienation — Necessity, presumption 

as to — Lapse of time — Question of proof. 

A male propriety r is not entitled to anticipate 
ne essity for an alienation; nor cxn such necessity 
be presumed. 

Knazan Singh v. Suhel Singh, ‘54 Jnd. Cas. 923; 
156 P. R. 191 ' aud Miran Bakhsh v. Cou e Ram, 
13 Ind. Cas. 556; 89 P. W. R. 1912, followed. 
Mere lapse of time does not remove the 
need for proving necessity a' though it may render 
the quantum of proof comparatively small. L 
Waii Muhammad v. Fateh Lhan, (192.) A. j. R. 
(D.) 3«7 680 

Alienation — Necessity — Recitals in 

deed, evidentiary value of. 

Recitals in deeds cannot by themselves le 
relied upon for the purpose of proving the assertions 
of fact wi ifh they contain, but when a lor g time 
ha.s elapsed between an rlienation .nd the suit 
challtnging it, and when all those vho could have 
given evidence on the relevant points haxe gto^m 
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old or liave passed away, a recital in the deed of 
transfer, consistent with the probabilities and 
circumstances of the case, assumes m:eater im- 
portance and cannot lightly be set aside. 

Nanda Led v, Jagat Kishore Aihafjya, 36 Ind. 
Cas. 420; 44 C. 186; 20 M. I/. T. 335; 31 M. J. 
563? {1916) 2 M. W. N. 336; 4 L. W. 458; 18 Bom. 
Ii. R. t 68 ; 14A. L. J. 1103; 24 C. I#. J. 487; i P. 
ly. W. r; 21 C. W. N. 225 J 10 Bur. I*. T. 1771 43 
I. A. 249 (R C.), followed. L Tara Chand v. 
Rahman Shah 874 

Ancestral property — Burden of proofs 

Village deserted and re~occupied, effect of, 

A party asserting that land in dispute Is 
ancestral must prove the fact, ond conjectures 
cannot be accepted as substitutes for proof. 

Atar Singh v. 'Ihakar Singh, 0 Ind. Cas. 
7211 42 P. R. 1910; 12 C. W. N. 1049; 35 C'- 
1039; 35 1- A. 206; SC.I^. J. 3591 18 M. L. J. 
379; 128 P. W. R. 19081 4 M. Iv. T. 207; 10 Bom. 
L. R. 790 (P. C.), folloKved. 

The history of a village showed that in 1840 
all the proprietors, including the common ancestor 
of the parties to the dispute, left the 
village and took up their residence elsewhere. 
For a period of 25 years the village site was 
deserted and the fields untilled. Thereafter, cer- 
tain of the descendants of the previous proprie- 
tors, including the son of the common ancestor 
of the parties, returned to the village and com- 
menced cultivation i 

Held, that the land occupied by each descend- 
ant on return to the village must be treated 
as his self-acquisition and could not be regarded 
as the property of his ancestor who abandoned 
the village, even though the decendant aetually 
resumed possession 01 the same land as was held 
by the ancestor. 

Manohary . Nanhi , 66 lnd . Cas. 399; 2 I/. 366; 
(1922) A. I. R. (h-) 3*0, followed. L Ram SaRan 
DaS y. Harphui, 913 

Ancestral property — Gift to female — 

Property, whether remains ancestred — Reversion. 
lyand gifted by a proprietor to a wife or daughter 
retains its ancestral character, and, on the failure 
of male heirs of the donee, reverts to the family 
of the donor and the onus lies heavily on a 
person alleging otherwise to show that a special 
custom exists in the tribe to the contrary. 
Pish Ghui^am Khan v. Ghcji,am HaidKr Khan 214 

Customary right, acquisition of. 

A Court should not hold in favour of the exist- 
ence of a local custom unless it ts satisfied of 
its reasonableness and of its certainty as to extent 
and application, and is further satisfied by the 
evidence that the enjoyment of the right was not 
by leave granted or by stealth or by force, srd 
that it had been openly enjoyed for such a length 
of time as suggests that, originally, by agreement 
or otherwise, the usage had become the customary 
law of the place in respect of the persons or 
things which it concerned. 

Ruar Sen v. Mamman, 17 A. 8 yi A. W. N. (1895) 
loj 8 Ind Dec. {n. 8.) 381, relied on. M Tai.hk 
Board, Dindioud v. V^nsia^aRam AiyaR, 45 
J* 3335 W. 366; 33 M. I4 , X. 40| 46 M. 

m m 
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- Preemption — ^Wajib-ul-arr, entry in 

consirucHon of. 

A clause in a waJib'Ul-arx provided that in 
case of a tratisfer by a co-sharer of h’s share 
by sale or mortgage he must give preference to 
hhs Co-Sharers ovei p, si ranger, and that, in cofc, 
a mortgage given by a co-slianr has matured 
and the mortgagor is unable for want of funds 
to redeem the mortgage, any of his co-sharer.s, 
can pay off the mortgage and retain the share 
so redeemed until the original mortgager is iu a 
position to pay his cc -sharer : 

Held, that the clause was merely a statement of 
matters whi(h the CO-} harers had agreed upon 
and did notauioi nt to a record of custom. 

Surajbedi Singh v. Mohammad Nasir, 48 Inds 
Ca.'.. 220: 16 A. L. J. 879, relied Upon. A Sheo 
Badan TeWarI n- S ahepZadi KdKr, 21 A.L. J. 
3785 45 A. 459: (1923) A.I.R (A.) 523 788 

Pre-emption — Wajib-ul-arz:, entry in, 

presumption as to rebuttal of. 

The Wajih ul-arx of a village drawn up at the 
f^ettlements of 1833 and i*6o recorded the 
existence of a custom of pre-emption. At the 
time cf the Settlement of 1860, however, a note 
was recorded that the village was waste or 
desolate i:p to 1829: 

Held, that the note was insufficient to rebut 
the presumption of the existence of the ci^stom 
of pre-emption. A Banst v. Ram BaRan, 21 A. 
I/. J- 60; (1923) A J. B. (A.) r:o' 45 A. 185 761 

— Proof required. 

A tustom is matler which has to be jroTed 
with inoie th( n ugbness and with gieater precision 
than a cose which r erely affeds the parties, who 
are cn the recorrl ami docs net ad ersel afiact 
arties who themselves are not present in Court, 
ut are nevertheless interested by virtue of be- 
longing to the seme community. A Deoja 
Kuar u. Mathura Singh, (192:) A. I. R. (A.) 
34* m 

Successitn-^D anting girls ^Malet and 

females, whether share equally. 

Amongst the dancing girls, or Devadasis communi- 
ty, in Southern India there is a well -recognised 
custom, contrary to the ordinary Hindu law 
and usage, by which females share in inheritance 
equally with males. M Bepa ChandRawma v. 
Chadkam KaGanna, L. j. 228; (1923) M. 

W. N. 567; 18 L. W. 5( 9; (i (-23) A. I R. (M.) 94 170 

— — Succession — Daughter v. Collaterals 

of sixth degree — Kalwan fats of Mauza Wazir- 
pur, 7'ahsil Raya, Sialhot District. 

Among Kalwan Jats of Mouza Waziipur in the 
Raya Tahsil of the Sialkot District, a daughter 
excludes collaterals in the ; ijvth degree from suc- 
cession to the ancestral properly of her father; 
li Jiwanu. WadhaWa £65 

• — Will — Awans of Kot Sarang, Tahsil 

Tallagang, District Aiioch, 

A sonic ss Awan of Kot Saran in the Tela- 

n ; Tahsil of the Attock District has no power 
ispese of his ancestral property by will; 
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The power to gift inter vivos does not necessarily 
include a power of testation. L Rakhi v. BaBa, 

( 1923 ) A. 1 R. (h ) 305 669 

• Will — Muhammadsais of Charsaddq, 

District Peshawar — Disinheritance of sons— Will, 
whether valid. 

Under the custom obtaining among Muhanimad- 
zais of ChaTsadda Tahsil in the Peshawar District, 
a Will which completely disinherits the sons of 
the testator is, ipso facto, invalid. Fesh MaZIttdIn 
V . HaSSan Khan 397 


DIPINITIONS :~ 

A person who would have succeeded according 
to the provisions of the Act. See o udh 

Estates Act, 1869, s. s 6£8 

After recording its reasons. See Ckiminae 
Procedure Code, i 898, s. 90 129 

Allowance. See Income Tax Act, 1922,3. 10 
{2 1 (Hi) 339 

An order relating to the eiecntion 0! a decree. 

See CiviD Procedure Code, i<)o8, s. 615 
Any other substantial cause. See Civir, 
Procedure Code, 1908, O. XRT, r. 2; 331 

By habit. See Criminal ; Procedure Code, 
1898,3.110 766 

Case. See Punjab Courts Act, 1918, 3. 44 683 
Construction. See Construction of docu- 
ment 686 

Contract. See U. P. hocAi, and RuraE Police 
Rates Act, 1914, s. 8 ( a ) 267 

Debt. See Succession Certificate Act, 1889, 
s. 4 237 

Decision. Sej Civtu Procedure Code, 1908, 
109(c), no 58 

Default. See Civu, Procedure Code, 1908, 
O.XXI,R. 57 824 

Default of decree-holder. See C iviu Procedure 
CodE, 1908, s. 64 491 

Direct lineal heirs. Sea berar Inam Rui^es of 
1859 932 

Bstoppel. See V . P. Municipauities Act, iqiU. 

S. 267 777 

Btamined. See CrimInau Procedure Code, 

1898, s. 342 716 

Executing improvment Scheme. Sec Caucutta 
Improvement Act. 1911, s. 42 { a ) 846 

Firm. See Limitation Act, 1908, s. 22 81 

Habitually. See Criminae Procedure Code, 
1898,3 no . 764 

Ineumbranoe. See BenGae Tenancy Act, 
i 885,. s . 86 794 

Inquiry. See CrIminad Procedure Code, 1898, 
S.337 865 

Involve. See CrImInaE Procedure Code, 1898, 
«.io6 983 

Judgment. See Letters Patent (Had.), ce. 15 

901 

Legal Representative. See Qivii, Procedure 
Code, 1908, s. 2(h) II4 

Likely to be dangerous to human life and 
property. See Madras /Jistrict Munici- 
paeities Act, 1920, s. 2^9 691 

Loss. 5 ee RaIeWaYS Act, 1890, SS. 72, 76 26 

Hake suoh other order as it thinks fit. See 

Ciyiif proclsdure Code, 19^8, 0. xvrr, ^r. 2 

387 


Ot could not be produced by hliii at the tlmCj 

See CiviE Procedure Code, 1908, O.XLVII, 

RR. 1, 2 91 

Friiyment. Punjab Pre-emption Act, 1905, 

K rson aggrieved. See Provinciae Insoe^ncy 

Act, 1907 , 3. 34 ( 3 ) 678 

Ff availing rate. See BenGae ^nancy Aita 
s. 30 ill 

Property. See Hindu Lae — PEbt 497 

R^^steredFirm. Ses Income Tax Act, 1922, 

3. 10 ( 2 ) {Hi) 889 

l:54(iuires. See Civir, Procedure Code, igoS, 
O. XLI,r.2 7 881 

Revenue. See Civii, Procedure Code, 1 908, 

O , XXI, R. 5 4 869 

Signing. See Limitation Act, 1908, s. 19 1004 
Suit. See Ci vie Procedure Code, 1908,3. 10 

231 

Thandika property. See Penae Code, s. 441 

863 


Divorce Act (IV of 1869), s. Z—Excammunicaiion 

sect or Church, effect of — EMCommunicated 
person whether ceases to he Christian^Profession 
of Christianity — Netive Converts' Marriage Disso- 
lution Act {XXI of x866), 5. 16 — Conversion of 
married Hindu to Christianity — Dissolution of 
marriage — Procedure . 

Whefc a person who professes the Christian reli- 
gion is excommunicated by the sect or Church to 
which he belongs he does not thereby cease to pro- 
fess Christianity within the meaning of section 9 
of the Divorce Act. The question of profession 
of Christianity is a question of his own action and 
not of the action of his Church. 

Under the Native Converts’ Marriage Dissolu- 
tion Act the conversion to Christianity of one of two 
spouses of a Hindu marriage does not dissolve 
the marriage. Under that Act, to obtain dissolu- 
tion of mam age the convert must first of all 
apply for restitution of conjugal rights and then, 
after the lapse of a year, for dissolution of the 
marriage if conjugal rights are refused. Otherwise, 
the conversion to Christianity of one of two spouses 
has no eSect on the existing marriage. 

Per Old^eld, J . — ^The policy of the Divorce Act 
appears to require the application of the wqrds 
of section t of the Act to what may be a substan- 
tial class of persons in this country, tit , those 
who have abandoned a particular sect, but who 
still remain unattached to any religion otfcey 
than Christianity. 

Per Ramesam, J . — The religion of a person is 
what that person professes and it does not re- 
quire recognition by the other persons belong- 
ing to that religion. A Hindu who professes to 
be s Hindu, though he may be excommunicated 
by all the existing Hindu castes, is still a Hindu, 
though probably he is subject to great social in- 
convenience. In tbis respect there is 
nothing peculiar to Christianity. If a perw 
says that he is a Christian though he does not be- 
long to any of the existing Christian Churches, 
he is still a Christian. Piobably hit creed it 
different from the existing creeds and hf Is 
t© social inconvenience in icspert of the pwimfim- 
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Egoily — foncld. 


aiice of marriage and burials, but he would 
still be a Chiristian. M Pakkim Solomon v. 
CiIKllIaH PlLLAl, 45 M. L. J. 20S; ^6 M. 839; 
(1924) A. I. R. (M.) r8; 3’. M. h. T. 231 17 

Basement rights — Trees standing in adjoining 
fields — Loss by shade — Suit for damages, whether 
lies — Enjoyment of natural rights — Limits. 

A suit does not lie for compensation for 
damages caused to crops in a field by the shade of 
trees standing in an adjoining field falling in it. 

The use and enjoyment of land in respect of 
rights of light, sun's heat and air is restricted 
by the claim of similar rights in respect of ad- 
joining lauds by their owners. 

Bryant v. Lefever, (1S70) 4 C. P. D. 172; 48 T. J. 
C. P. 380; 40 L. T. 579; 27 W. R, 592, cited. 
N GumaN Singh v. Umrao Singh. 19 N. L. R, 191 

559 

Blectiidty Act (IX of 1910), fich cl. VI, Pro. 2 

(e) — Defective cut-out causing loss of 
energy — Electric Company, whether justified 
to discontinue supply. 

Where the sials on the cut-outs on a con- 
sumers premises are not in good order and condi- 
tion, as a result of which there has been a leak- 
age of energy, the ICleotric Company is entitled 
to discontinue the supply of energy to the con- 
sumer. uj such a state of tilings must be deemed 
to be, '‘likely to affect injuriously the u.se of 
energy by the licensee or by any other person/’ 
within the meaning of clause VI (i), proviso 
(2) (*:) of the Schedule to the Electricity Act. 

Lahore Electric Supply Company v. Durga 
Das, 45 Ind. Cas. 171; 85 P. R. 191S; 70 P. W. R. 
1918; 77 P. ly. R. I gi8. followed. L Kahorimal 
i;. ThEB. T. and laGHTlNG Co., IyTd , 4 b I 82; 
6R. B.J. 86 456 

Enhanced punishment—P^wa/ Code {Act XLV 

0/ 1860), ss, 369, 411 Conviction under s. 399, 

whether may be considered in awarding enhanced 
punishment under s. 41 1. 

Where an accused person is convicted under 
section 41 1 of the Penal Code the fact that he 
was previously convicted under section 369 of the 
same Code cannot be taken into consideretion in 
awarding enhanced punishment, as the latter is 
not punishment under Chapter XII or Chapter 
XVII of the Cod'*. L FaTTu v. BmPEror, (192 1) 
A. I. R. (B.)286; 24 Cr. L. J. 944: 0 B. L. J. iio 868 

Eqnitf — AUt>nation by Hindu widow — Moil gage 
in favour of reversioners redeemed by alienee— Suit 
to declare alienation invalid by reversioners — De- 
claration as to liability of reversioners to pay 
mortgage- debt, ^rani of. 

Plaintiffs alleging themselves to be the presump- 
tive reversioners of one G. sued fora declaration 
that a deed of gift executed by the widow of G. in 
favour of the defendant was invalid as against 
them. It appeared that after the gift had been 
executed the defendant donee redeemed a mort- 
g age executed by G. in favour of the plaintiffs 
and some other persons : 

Held, that in the event of the gift being dc- 
cltitd invaild, the Ctnrt copld very properly make 


a declaration in this very . suit to the effect that 
the plaintiff > surviving the widow of G. would be 
entitled to. actual possession of their share of the 
property only on payment to the defendant or his 
legal representatives of their share of the mort- 
gage-debt. 

Ghansham Singh v. Teg Bahadur Simh, 13 Ind, 
Cas. 191; 9 A. B- J, 496, distinguished. 

Mouivee Mahomed Shumsool Hcoda v. Shewuhram. 
22 W. R. 409; 2 I. A. 7; 14 B. L. R 226; 3 Sar. 
P. C. J. 405 (P. C.), followed. A RaOHuNadaN 
Singh v. Tulshi Singh <^4 

Estate — Inheritance — Death of last holder i?#- 

version of estate. 

If an estate is an absolute estate of inherit- 
ance it cannot revert, in any circumstances, 
to the original grantor, for the law regards the 
Crown as the heir of the last holder. But if 
the estate is a limited estate, such as a fi ed 
rate tenancy, it reverts on the death of the last 
holder without heirs not to the Crown but to 
the zemindar. A RaMman Bibi i-. MaThRa PraSad. 
(r9-*3) A. I. R. (A.) 374 ggl 

"Eitowbl— Defendant agreeing to be bound by 
decision of Trial Court, whether can question deeU 
Sion in appeal. 

The mere fact that the defendant in a suit 
offers to be bound by the decision of the Trial 
Court arrived at after a local inspection, would 
not fstop him from questioning the correctness of 
that decision in appeal, when it is not shown 
that the plaintiff bad also agreed. 

Shahzadi Begam v. Muhammad Ibrahim, 59 Ind. 
Cas. 787; 43 A. 2OO; 19 A. h. J. 14, distin- 
guished. A GhuLam IIttSain v- GanEsH LaI, 
{1923 A. 1. R. (A.) 373 810 

Evidence-^ Accused a Brahmin whether sufficient 
to reject evidence otheru ise reliable. 

The mere fact that an accused person is a I rah- 
n in is not a sufficient reason for rejecting the 
evidence of witnesses who testify against him 
and who are prin a facie reliable. L Sheo RaM v 
Bmperor, (1923) a. j. R.(B.)436; 25 Cr. B. J. 45 788 

Evidence Act (I ol 1872), s. 14 --Accused 
charged with belonging to gang of dacoits^ Evi- 
dence of offences other than dacoity, admissibility 


When several persons are charged with belong- 
ing to a gang ol persons habitually committing da- 
coity under section 400 of the Penal Code, evi- 
dence of the cemmissien by them of offencea 
other than dacoity Icing evidence of bad character, 
is inadmissible under section 14 ol the Evidence 
Act. 

Public Prosecutor v. Bongiti Pbiiigadu 3 
Ind. Cas. 307; 32 M. 170; 5 M. B. T. looi 9 Cr. 
L. J. 567, Emperor v. Dehendra Pershad, 2 Ind. 
Cas. Coi; 36 C. 573 at p. 584; 13 C. W. N 973; 9 
S: ^nipcrcr v, Pamku 

Das, 58 Ind. Cas. 929; 47 C. 671 at ip. C92, ec6: 
24 C. W. 5C1; 31 C. L. J. 4C2; 21 Cr. B. J. 
849. itlkd cn. BHjmcEr. 8iir IValcepi) 
46 B. 958; 25 Bern. B. 214; (1913) A. I. R. (B. 

71; 24 cr.b j. 867 81’ 
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— S 26 , scope of — Murder — Accused indicat- 
ing spot where body buried, effect of. 

Section 25 of the Evidence Act lays down that 
a confession to a Police Officer shall not i e used 
as against the person making it, it does not say 
that such a confession shall be inadmissible for 
all purposes. Such a confession may be used 
for the purpose of arriving at a conclusion whether 
a subsequent judicial confession should be believed 
or not. 

Where in the case of a murder a person gives 
information which leads ta the recovery of the 
dead body, that fact alone would not be sufficient 
to connect him with the murder L Gu^ab v. 
BmPBrOR, (1923) A. I. R. (ly.) 315: b L. I,. J. 
25CR. IyJ .5 633 

■ - S. 2 &-— Statement bv one accused to Police 

criminating co-accused—- Admissibility. 

A statement by one accused to the Police that 
certain property which he produced had been 
giren to him by two other accused who were charged 
with him as being members of a gang of dacoits, 
is inadmissible as being an admission of a cri- 
minating circumstance under section 25 of the 
Evidence Act. B Embbrok v. Sniiii MAiioMEr) 
46 B. 961; (1923) A. I. R. (F,) 05:2, Cr. J,. ]. 
870 70 

8S. 27 , H 4 , 133 . 1 ' 'i npl r', testimony 

of— Corroboration — Cir .umst int. i! evidence — 

Retracted confession, value of— Confession tt 
Police — Discovery consequent upon confession— 
StcUement, how far admissible 
The rule of law enacted in section i ^3 of the Evi- 
dence. Act must be subjected to the test deduced 
from the accumulated experience of human con- 
duct in relat onto the test ino.iy )f an accomplice. 
The guiding rule in this behalf is furnished by 
Illustration (£) of section 114 of that Act which 
lays cl »wn ' that an accomplice is unworthy of 
credit unless he is corroborated in material 
particulars.'* 

An accomplice is too immoral a person to be 
worthy of credit without corroboration in material 
particulars and if corroboration is not fort.icom- 
ing, because it is not possible iu the nature of taings 
that it should be forthcoming, it does not make 
the accomplice less immoral or his uncorroborated 
testimony less unworthy of credit. 

It would be wholly unsafe to t*reat a piece of 
circumstantial evidence which is widely dis- 
associated from the corpus delicti as a material 
particular to be of any corroborative value to the 
testimony of an accomplice. 

In cases dependent on circumstantial evidence 
in order to justify the inference of guilt the 
incriminating facts must be incompatible with 
the innocence of the accused and incapable of 
explanation upon any other reasonable hypothesis 
than that of his guilt. 

The favourable impressions on the Judge’s 
mind as to the dcmeaiour of an accomplice in 
Court cannot take the place of corroboration in 
material particulars to make the testimony of the 
accomplice .orthy of credit. 

It cannot be laid down as an absolute rule of 
Jaw that a conleseion made and subsequently 


retracted by an accused cannot be accepted aa 
evidenceof his guilt without independent corrobo- 
rati ve evidence. But the credibility of a confession 
is ill each case a matter to be decided by the Court 
in the light of the circumstances in which the 
CO ifession was originally made and in which it 
was afterwards withdrawn. 

So much of a confession made to the Police 
as directly leads to the recovery of certain articles 
is admissible in evidence but a further statement 
with regard to them, for instance, that they were 
stolen property, is no part of the information 
directly leading to their discovery and is inad- 
missible under section 27 of the Evidence Act. 
0 Manxa Bai, rn EmPEror, 9O, & A I^. R. 947; 
- 5 Ck. L.I. 4 > 756 

s 30 — Confession of co^accustd — Substan- 
tial self-implication — Admission of actual guilt, 
whether necessary — Confession, retracted, value 
of — Corroborative evidence. 

All tliat is required to make the confession 
of an accused person admissible against a co- 
accused under section 30 of the Evidence Act 
is that the confession shall substantially impli* 
cate its maker in regard to the offence with 
which he and his co-accused are charged. It is 
not necessary that there should be an admission 
of actual guilt. The admission may establish 
coustructive guilt only. 

Empress of India v. Ganraj, 2 A. 444 ,'4 Ind. 
Jur. 581; I Ind. Dec. (n. s.) 851 and Empress of 
fndii V. Mulu, 2 A. 646: 5 Ind. }ur. 265; i Ind. 
Dec. (n. s.) 991, explained. 

A retracted confession ought to be viewed 
Uith the greatest .suspicion even as against the 
maker himself, but where the corroboratiug evi- 
den:e is clear and convincing there is no reason 
fodis:ard it. Pat S UK a RaUTu EmBEror, 4 P. 
E.T. 505;2 5 C«. E I- I7 706 

8 30 — Confession, whether evidence 

against co-accused. 

A confession made by an accused person can 
be taken into consideration and used as evidence 
not only against himself, but also against a co- 
accused tried jointly with him for the same offence. 

Emperor v. Kehri, 29 A. 434; 4 A. E. J. 310; 
A. W. N. (1907) 140; 5 Cr. L. J. 360. followed. 
NRadhii;. EmBEror, A. I. R. (N.) 27; 25 

CR. E. J.13 . 701 

g. 74 — Quinquennial reports, whether 

pubhc documents — E try in Thak or Revenue 
Survey — Title, evidence of. 

The Quinquennial Register prepared under the 
directions of the Board of Revenue uude«. Regu- 
lation 48 of 1703 is a public document and is 
admissible in evidence as sn h. 

Sreemu'ty Oodoy Monee Debee v. Bishonath 
Dutt, 7 W. R. 14, followed. 

An entry in a Thak and Revenue Survey map 
cannot be taken as evidence of title. Pat 
R.\MyANDAN SaHAY y. JaOGOVXND PaNPBV, 2 Pat. 

839 965 

— — S 78 , scope of. 

Section 78 of the Evidence Act is a permissive 
and not an exchisive section. C SBodayae 
KhEMKa V. JOHARMUi,!, MANMtJEL, 50 C. 5io* 

(i 924 )A.i.R.(C .)74 il' 
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g. 90 — Document thirty years oid-^ 
Period, how to be reckoned 
The period of thirty years mentioned in section 
00 of the Evidence Act must be reckoned, not 
from the date on which the document is put into 
Court, but from the date on which after it has 
been tendered in evidence, its genuineness becomes 
the subject of proof. 

Minu Sirhar v. Rhedoynathroy, 5 C. ly. R. J35, 
relied on. L IvADHa SinGiii;. Hukum Bevi, I,. 
333} 6 ly. If. J. 97 ®7 

— — S. 92 — 'Evidence vary %ng amount of (U)n~ 

sideration in sale-deed — Admissibility. 
Evidence to vary the amount of consideration 
in a registered sale-deed is inadmissible, though 
want or failure or difference in kind of the con- 
sideration may be proved. 

Eshenchunder Singh v Shamachurn Bhutto, 
II M. I. A. 7; 6 W. R. P. C. 57; 2 Ind. Jur. (n S.) 
87J 2 Sar P. C. J. 209; *20 E. R. 3, followed G 
Annapa Charan Six, 7;. HauGobinda Sil, 27 C W. 
N. 496; 37 C. E. J. 552: (r 9 i 3 ) A. I. R. (C ) 570657 

S. 102 — Evidence of both parties considered 

by Court — Burden of proof, question of, whether 
material. 

Where the parties to a suit have led evidence 
and the Court has, on that evidence, material to 
go upon for deciding any disputed point, the 
question of the burden of proof is not very 
pertinent. 

Seturatnam Aiyar v. Venkatachela Gouuden, 
36 Ind. Cas. 117: 43 M. 567 at p. 577; (1920) :M, 
W. N. 61; 27 M. ly. T. 102; II If. W. 399; 38 M. 
E. J. 476; 22 Bom. L. R. 578; 18 A. L. j. 707; 
25 C. W, N. 485; 47 I. A. 76 (P. C.) aud KrUhvj 
Kisor be. v, Nagendrabala Chaudhurani. 6 3 
Ind. Cas. 694; 25 C. W. N. 942; 34 C. E J. 33. 
relied on. H SonaJIt;. DaUEaT 782 

g. 102 — Suit for mesne profits — Bitydun of 

proof — Prima facie evidence by plaintiff — Burden, 
whether shifted on to defendant. 

In a suit for mesne profits it is for the person 
out of possession to prove what profits the man 
in possession of his property made out of it ancv the 
latter can be made to pay only so much of the 
profits as the ousted owner can manage to find 
evidence to prove in detail in the face of the 
opposition from the tre.spasser, but as soon as the 
plaintiff gives some evidence proving pri'ua facie 
that the profits were somewhere about the uai 
alleged, the burden of proving that they were icss 
shifts to the shotfiders of the defendant, 

Gopala KunU v. Ramkrishnapmi, 50 Ind. 
Cas. 930J 15 N. E. R. 95, followed. N Jaii,\i.sao 
V. EaE FaTisiiSin< 5 h 826 

— g. 110 — Lease unregistered — A dtnisst '*Uty 

in evidence — Relationship of Landlord and tenant 
^Ownership. 

An unregistered lease deed i.s aduiissibl,* in 
evidence to show the position of landlord and 
tenant and would, under section no of the Evi- 
dence Act, tend to show ownership. N AnnaJi 
» . EaXman 6^2 

— g. Xl§*^Coniract Act {IX of 187a), s. 11 

— R§Hif Act (J of 1B77), s. 


■tiisiif e Ast— con cld . 

Contract by minor — Fraudulent misrepresenta. 
iion — Estoppel — Restoration of benefit, 

A plaintiff seeking to avoid a transaction on 
the ground that he entered into it during his 
minority is not estopped from setting up the plea 
of minority by reason of a fraudulent misre- 
presentation as to his age made by him at the 
time of entering into the transaction. 

Mahomed Syedol Ariffin v. Yeoh Ooi Gark, 
39 Ind. Cas 401; 21 C. W. N. 257; (1917) M. W. 
N. 162: 19 Bom. E. R. 157; (1916) 2 A. C. 575; 
86 E. J. P. C, 15; 1 15 E. T. 564; 32 T. E. R. 678; 
43 I. A. 256 (P. C.) and Leslie Limited v. Sheill, 
(1914) 3 K. B. 607; 83 E. J. K. B. 1145; III E. 
T. 106; 58 S. J. 453! 30 T. E R. 460, followed. 

Wasinda Ram v. Sita Ram, 59 Ind. Cas. 393; 
I ly. 389; 51 P. W. R. 1920, distinguished. 

A plaintiff in such a case, however, cannot 
avoid the transaction without restoring the bene- 
fit leceived by him thereunder. L KaPUra v 
Arjun Singh, (1923) A. I R. (E.) 5ii 269 

— s. 116 — Estoppel — Third persons not 

claiming under tenant, whether estopped from 
claiming possession by escheat. 

Third persons who do not claim posset 
of land under the tenant thereof, are not estopped 
from claiming possession by escheat. 

Tadman v Hmman, (1893) 2 Q. B. j 68; 5 R. 
479; 57 J- P- b64, relied on. A MaiiaraJa of 
Jaipur V. SurJan Singh, 2” A. E. T- 615; (1022) 
A I R. fA) 333; 41 A. 671 496 

g. 154 . See Confession 162 

Execution of decree — Decree satisfied by temporary 
alienation of judgmenBdbtor’s land — Executing 
Court, power of, to modify terms of alienation. 
A money-decree was fully satisfied by the 
grant of a lease for 20 years to the decree-holder 
of some laud belonging to the judgment-debtor 
and the case wa.s sent to the record -room. Some 
years afterwards, the Executing Court, on the appli- 
cation of the judgment-debtor, cancelled the re- 
maining portion of the lease and directed that 
posses.sion of the land be restored to the judgment- 
deMor on his paying to the decree-holder a cer- 
tain sum of money which was found on calculation 
to be due to the decree-holder ; 

Held, that the Executing Court had become 
functus officio as soon as the decree was fully 
satisfied by the grant of the lease, and was not, 
therefore, competent subsequently to reduce the 
term of the lease which had been given in full 
satisfaction of the decree. 

Madho Prasad v. Mahtab Chand, B Ind. Cas. 
410, relied on. E Hiha SinGh u. Madho 870 

— Duty of Court — Pre-empHon decree^ 

Transfer to stranger — Pre-emptor, whether can 
execute decree. 

The Court to which application is made for 
execution of a decree is bound by the terms of 
the decree aud has no power to go behind those 
terms or to enter into questions beyond the scope 
of the decree. 

The holder of a decree enforcing a right of pre- 
emption, who subsequently to the date of the 
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EieeattMi ol dtnree— condd. 

decree tells tiie property to a stranaer, docs 
not by such tondiict debar himself From ob- 
tainiag possession of the property in execution 
of the decree. In praying for execution of the 
decree he is merely obeying its terras, and, the 
only right of the vendee judgment-debtor 
is to receive the purchase -money beforej handing 
over possession to the decree-holder. 

Ram Sahai v. Gaya, 7 A. 107; A. W. N. (1884) 
224; 4 Ind. Dec. (n. s.) 305, relied on. 

Mehr Kkan v. Ghulam Rasul, 64 lad. Cas. 
191; 2 D. 282; 3 I4. 1 /.J. 553; (1922) A. I. R. (Iv.) 
300, distinguished. L I'AfiiR Muhamm^vd Khanz'. 
PlRX>AD &AN 844 

qJ pending appeal — 
Property to remain under attachment — Stay 
of sale, whether justified. 

The continuance of an attachment on property 
tn execution Of a decree suflSlciently secures the 
ri^ts of a decree-holder to warrant an order stay- 
ing sale of the property during the pendency of 
an appeal against the decree. 

Rodha Balab Singh v. Seiva Ram, 15 Ind. Cas. 
876; 94 P. W. R. 1912, followed. L Ram OoPAb 
K. ManRHUI, SinCh, (1923) A. l R (I<.) 4 j 5 791 

Painily settlement, nature of — Award, whether a 
settlement — Aivard when binding a person whose 
interests are analogous to those of parties to 
arbitration — Award, by whom maybe questioned, 

A family settlement implies a mutual settle- 
ment by certain contending parties belonging to 
th^ same family of some disputed claims and rights. 
An award of arbitration is nut a settlement of 
that character. It is a decision of a tribunal oou- 
stituted by the contending parties for the settle- 
ment of thetx disputes, and in so far as it is a 
lawful and valid award, it is binding on the parties 
to the arbitration pro^'eaduigs and their ;^vie8. 
Whether such an award is binding on persons 
who.ne interests are analogous to those of the 
parties to the arbitration proceedings, is a matter 
which is not capable ol an indexible answer. In 
each case it has to be determined whether the 
person who agreed to the reference to arbitra- 
tion was seeidng to assert a rig at common 
to himself and ottiers and had acted fairly in re- 
presenting those whose interests he had under- 
taken to protect 

An arbitration award can be questioned by 
those only who were no parties to the arbitration 
proceedings, but not by a person who was a party 
to the arbitration or to the decree pass^ in 
accirdance with it, or by his representatives- tn- 
Ittterest 0 ZariV-un-nissav. Siui^ie-uz-ZAjviAN, 
36 O. C. 133; (1923) A. I. R. (O.) 185 626 

fraud. 

A party cannot come into Court “with fraud 
on his lips and ask for relief : as to such the Courts 
of JuStIctf are not obeu. 0 Annada Charan 
811, V. ttARdOBiNbA 37 D; /• 552 ; 27 

C. W. N. 496; (1923) A. 1 . R. (C.) 570 657 

(Idveciuiliht ol India Aot. 1919 * (9 & 19 (ioo. V, C. 

ip«, I. m Mi vfl Qf X670). 
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Government 0! India Aot— condd. 

Act {I V of 192%), whether tlite y/itm^Fee pay- 
able on Leiters of Adminktration, whether tax^ 
Under the provisions of section 8o A of the 
Government of India Act, a local legislature ma} , 
subject to the limiUtions mentioned in sub-section 
(3) of the section, repeal or alter as to that Province 
any law made betore or after the commencement 
olthe Act by any authority in British India. 

The limitations imposed by sub-section (3) of 
section 80 A of the Government of India Act rdate 
under clause (a) to the imposition ol taxes 
other than those set out in Schedule 1 of the 
Scheduled Taxes Rules and under clause (A) to the 
Acts set out in the Schedule to the Previous 
Sanction Rules. 

The Court-hecs Act is not set out in the Sche- 
dule to the Previous Sanction Rules, and a Court- 
fee not being a stamp dutv within the meaning 
of Schedule I of the Scheduled Taxes Rules, 
the amendment ol the Court-Peea Act by a 
local l4egialature does not require the 
previous sanction of the Governor-General 
in Council. The Bengal Court -Feet (Amend- 
ment) Act of 192a was not, therefore, ultra vires 
the Bengal Degislatuie ior wantof such sanction. 

The sum charged under the provisions of the 
Court- Pees Act upon a grant of Probate 
or betters of Administration is not a tax 
or duty levied upon the property upon 
which the Probate or Administration operates 
but is merely a fee levied by the Court issuing the 
Prohate or Detters of Administration fox the work 
done in this connection, and must be paid accord- 
ing to the scale prescribed in the Province in 
which the grant is made, irrespective of the fact 
whether the whole of the proj^ty in respect of 
which the grant is made is or is not situate within 
that Province. C In the goods of G. T. Wii^mams, 
50 C. 597; 27 C. W. N. 812; (1924) A.- I. R. (C.) 
115 466 

Grove land — Tenant, rights of. 

While grove land ha.s the characteristics 
of a grove the tenant thereof can do what he 
wishes upon it, and there is no objection to 
his constructing houses for agricultural 
purposes, or for any other purposes upon it; 
he may even construct a residential house upon 
it. Where, however, the land loses its charac- 
teristics of a grove, the Case may be Altered. 
A Ahmad Husain v- SiRaJUddIn, (i 9 -' 3 ) A. 1 . 
R. (A.) 372 618 

Guardian and minor — Guardian ad litem, ap- 
pointment of — Period for which appointment 
enures--- Appeal on behalf of minor. 

Where a guardian ad litem for a minor is ap- 
pointed, his appointment enures for the whole of 
the lis in the course of which it was made, unless 
and until it is revoked by the Court, and such 
guardian only has the right to prefer an appeal on 
behalf of the minor. 

Jwala Bei v. Pirbhu, 14 A. 35; A. W* N. (1891) 
192; 7 Ind. Dec. (n, s.) 394, followed. 

Venkata Chanarasehhara Rax v. Alahdrajamba 
Maharani, 22 M. 1871 8 Ind. Dec. (N, s.) 133, 
Bawan DaS v, Bkknath, A* W. N. (1899) 203, 
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Ouardiau and minor-^-condd. 

In the matter of the applic^ition of Sukkdeo Bai, 
3 A. h. J, 489. relied on. AShamBHUi;. KanHaVa, 
44 A. 619; 20 A. L. J . 599; U922) A. I. R. (A.) 

332 467 

Ouardians and Wards Act (Vni of 1890), »i 17 

— FcUher, when ought not to be appointed guardian 
of his son. 

Where a father neglects to maintain a son, 
and it appears that the well are of the son would 
not be promoted by his being placed under the 
guardianship of his father, the latter ought not 
to be appointed guardian. L Mukabar v, KaRIm, 
Baksh, U923) A. I. R. (Iv.) 383 480 

g. 19 yhj — Guardianship — Mother, post- 

tio.i of — Unfitness of motner not proved--^ 
Application by ether reUttves, whether can be 
considered. 

The principle underlying clause (6) of section 
19 of tne Guardians * and Wards ,ACt applies to 
a mother as well a:> to a father though witu ,|^css 
force, and it must be shown that a mother is unht 
to be tne guardian of the person and property 
of her minor cniii belore tne reiative htness or 
otiier relatives can be considered. U bUMiTKi 
8aI V. Subhadra Bai 604 

a. 09 (h) — Guardian, appointment of — 

Ferson residing outside jurisaiction of Court, 
whether eligible for appointment. 

There is notning in tne Guardians and Wards 
Act to prevent a Court Irom appomUa^i as guardi- 
an a person who ordinarily resides outside the 
limits of its jurisdiction. 

Asghar Alt v. Amina Begam, 24 lud. Cas. 
59; 3 d A. 280; 12 A. i,. J, 392, dissented rrbm. N 
ahii^yabaIv. Vixhabai 695 

88. 47, 40 — Order fixing maintenance and 

education altowance of war a — Appeal, whether lies. 
JNo appeal ires from an order on a guardian- 
ship application fixing tne amount to be paid 
by the guardiaa of the property for tne main- 
tenance and education 01 tne ward. 

Gopammal v. brtmvasa Iyengar, 27 Ind. 
Cas. y2ii 28 M. x,.]. 90, followed. N TulS\i v 
TUI.SAI ‘ 59jj 

Hihdu Law— Alienation— .<4 a/ properly-^ 
Money payab.e oy successful pre-emplor, whether 
ant ece Mill debt — Legal necessity — ne-purcuase of 
property sold by separated brother — Transaction by 
manager ratified oy son^hstoppel. 

Money payable by a successiul piamtifi in a 
pre-emption suit is not an antecedent debt for 
the purpose of supporting an alienation of the 
famuy property. 

Chalurbhuf v. Gobind ilam^ 74 lad. Cas. 571; 
21 A. L* J - 34*^# 43 A. 407, followed. 

The re-purchase of property sold by a separated 
brother is not a purpose wnich constitutes Ivgal 
necessity uuaer Hmau Law. 

A transaction by a manager of a Hindu family 
ean be ratified by his sou so as to estop the 

itUcr fton%a|tt];w«rcU. disputing it 


Hfndu Law— fontdi 

Narayana Aiyar v. Bam Aiyar, 20 Ind. Cas. 
625; 38 M. 396; (1913) M. W. N. 5881 14 M. I4. T, 
89, 25 M. L. J . 219, lollowed. 

It the person entitled to avoid sale of property 
leads the purchaser to believe tbat the title it 
good, the puri baser is certainly prejudiced if 
the party making representation is allowed to 
resile from it and to attack the purchaser's title 
after an interval of several > ears. 

Where, there! ore, in a mutation pioceedirg a 
person stated that he had no objection to the 
vendee's name being entered in the records 
against the property sold by hi^ father; 

Held, that the person was estopped from 
challenging the sale. A Sheo Dan SinGH v. 
HaBiB U1.1.AH Rhan 872 

Ancestral property — ^cle in execution 

of decree agai.^st juiiier — butt to set aside sale 
by sons — Immoral deists — A oats — I4uwi of 
legal necessity, if sufficient reason — Onus uj proof. 

Where joint ancestral property has p«-ssed out 
of the joiui family eiihcr under a conveyance 
exvCuted by the lather in consiuciaLion ol an 
antecedent debt, or la older to luisc money to 
pay oil an anleeedenl debtor or under a sale in 
tne execution of a decree lor the lather s uett, 
the sons cannot recover that propeity unless 
they show that the debts wcie coniiucted lor 
immoral purposes and the puichaser hau notice 
that they were so contracted. 

Want oi legal necessity is not a sufficient 
ground to deleat an auction-purchaser ox his 
assignee oi the rights acyuiiea oy virtue oi the 
auction-sale. 

Gifdiiaree Lail v. Kanico tail, i I, A. 321; 
14 jb. h. R. 187; 22 W. R. 50; 3 bar. Re.J. 3^0; 
(P. C.) and Sahu Bam Lhandra v. Bnup bingk, 39; 
and. Ca^. 2t>o; 39 A. 437; 21C. W.^l. 1 r. 

L. W. 557;!5A. L. J. 437;i9B<.m. D. R. 49t>, 
20C. L. j.i; 33 M. L. J.14; (1917) M. W. A. 
439;22M. L.T. 221 0 L. W. 213; 44!. A, 120 
(p. C.}, rened on. A jAb'UBiRi'. GaJaijBak, 21 
A. L. J.809 786 

Custom — Succession — Daughters y. widow 

and daughters oj preaeceasea son — jyshibrahnant 
of Hoshiarpur — Fresumpiion. 

High caste Hindus iivihg in towns and 
working as iiadeis are presumably governed by 
the Hindu Law, and m tne ab;>ence of suificient 
evidence it cannot be said that that Hw 18 
superseded on any particular point by custom, 
There is no special custom among the Joshi 
Brahmins of Hushxaipur which entities the 
widow and daugnters ol a predeceased son to 
succeed in preference to daughters. L BaC Haur 
v.Devki, 4 L. 23b; L 923} a. I. R. (L-) 579* o L» 
L. J, 09 108 

Dobt — Pious duty of son — Provincial 

Insolvency Act ( V of 1920"), s. 3 (a ) — Hindu 
father adjudged insolvent, of, to dispose 
of son's interest in dneestreU property — '‘Prop* 
^^iyf meaning of. 

Xt IS the pious duty of a Hindu son to pay Ml 
lather's debt# tvtn in tbf father's lifetimei 



Vbl. 73l OaaflSRAI, 

ttafta Ziiw-^oiitd. 

tTnfler the Mltahshara Law a father haa the 
rijrht to dispose of his son*s interest in ancestral 
immoveable property for the payment of his own 
debts not contracted for immoral purposes, and 
such interest is. therefore, ** property *• within the 
meaning of section 3 (a) of the Provincial Tnsol* 
vencv Act, and, on the father being adjudged 
insolvent, vests in the Receiver. 

Fahirchand MoHchand v. MoHchand Hurruck^ 
ekandt 7 B. 438; 8 Ind. Jnr. 93; 4 Tnd. Dec. (n. s.l 
*94. Jagabhai Laluhhai v. VijhhuJtandas Jag^ 
jivandas. ii B. 37; 6 Ind. Dec. (n. 9.) 24, Ran^ 
gayya Cheiii v. Thanihachalla Mudali, 19 M. 
74; 6 Tnd. Dec. ft?, s.l 737 and Harmubh RaU 
Munva Lai v. Radha Mohan. 54 Ind. Cas. 931; 
138 P. R. 1910: TOO P. W. R. TQ19, relied on. g 

Chet^aramv. Offtctae Receiver, (192^) a. t. r. 

(S.) 2'': 16 5 ^. L. R. 226 ' 497 

father’s debts — Son*s pious duty to pay, 

token arises. 

The pious obligation of a TTindn *on 
to pay his father’s debt enlists during the life- 
time of the father and does not arise only in 
the event of the death of the father. 

fTunoomanpersaud Pandav v. Musammat Bahooee 
Munraj Koonweree, 6 M. I. A. 303 at p. 421; 18 
W. R. 8r«: Sevestre 253 «; 2 Suth. P. C. J. 29* 

I Sar. P. C. J. 332: 19 B. R. 147 fP. C.) and Nanomi 
Babuasin v. Modhun Mohun. 13 C 21:13 I. A. 
i; 10 Ind. Jur. 131: 4 Sar. P. C. J. 682: 6 ind. 
Dec. fN. S.) 5TO fP. C.). followed. 

Sahu Ram Chandra v. Bhup Singh. 39 Ind. 
Cas. 280: 39 A. 437: 21 C. W. N. 698: r P. L. w’ 
357: 13 A. Iv. J, 437: 10 Bom. L. R. 498; 26 C. L. 
T. i: 33 M. L. J. 14: (1917) M. W. N. 4?9: 22 M. 
L. T. 22: 6 L. W. 21V, 44 T. A. 126 fP. C.) and 
Chet Rant v. Ram Singh, 67 Tnd Cas, 569: 44 
A. 368: 3 P. L. T. 363; 31 M. L. T. 50; 43 M. L 
f. 98; 16 Tv. W. 89: (1022) M. W, N. 433; 4 U. P, 
Tv. R. (P. C.) 64: (1022) A. I. R. iP. C.) 247: 3 P. 
L. R. 1922; 24 Bom. Tv. R. 1231; 27 C. W. 
N'. 130; 49 T. A 228; 21 A. L. J. 114: 37 C. L. j! 
79 (P. C.l, discussed. Pat DEbea^pa Kum\r 
J/. THE Fvzabad Bank, Ltd-, 4 P. L. T. 5tV«: 
(t 9 ? 4 ) A. I. R. (Pat.) 94 63 

Guardianship — Marriage performed 

without co^’se t of guardian, validity of. 

Under the Hindu Law, in the absence of the 
father and paternal male rehtion.s,’ the right of 
selecting a husband for a female infant devolves 
(upon the mother and she is fully competent to 
give her daughter in marriage. 

The rnles of Hindu Law as to the duty of giving 
in marriage are directory and not mandatory and 
in the absence of force or frand a Hindu inarraige, 
otherwise legally contracted and performed with 
necessary ceremonies, is not invalidated by the 
absence of the consent of the guardian entitled 
to give such consent. 

WMaya Devi v. Ram Chand, 31 Ind. Cas i86* 
20 P. R. IQ16; 177 P. W. R. 1915. Venkatacharl 
yulu V. Ranaacharyulu, 14 M. 316; i M. L T 
'83: jDec. (N. S.) 221, Ghakv. Sukru 19 a’ 

515; A. W. N. (1897) 1 . 89 : 9'Ind. Dec. (n. ».) 333, 
Mulehand Kuberr. Bkudhia, 22 B. Siay ii ind. 
Itec. (N.'i.) 1125 and Gaffa Nand v. Emperor, 64 
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Ind. Cas. 5001 2 L. 288j 8 P. L. R. 19221 23 Cr, 
L. J. 20, relied on. 

Dyal V. Narain Das, 64 P. R. 1884, distinguished. 
LJaGan NATHg. BaSanTRam, (1923) A. I. R. 
(L.) 593 2 i 

— Inhsritftuei — EMclusion — Burden of 

proof — Leprosy. 

The presumpt on of Hindu Law Is against dis- 
qualification of an heir and the burden of proof 
of disqualification lies on a person who .seeks to 
exclude another who would he an heir, should no 
cause of exclusion he established. 

Where it is contended that a person is excluded 
from inheritance by reason of disease, the 
strictest proof of the disease as will disqualify 
him at the time the succession opens will be 
reanir»»d. 

Und^r the Hindu Law leprosy, to be a ground 
of exclusion from inheritance, must he of the 
sanious or ulcerous and not of the anaesthetic 
type. 

Janardhnn Pandurang v. Gopal Pandurang, 

3 B. H C. R. fA. C, J.) T45, Anantav. Ramabai. 1 

B.534: I Ind. Dec. (N. s.) 367 Rangavyn ChetU 
V. Thanikachata Mudali, 19 M. 74 6 Ind. Dec. 

(n. S.> 757, Uelan Dasi v. Durga Das Mundal, 

4 C. L. J. 323 Bhagahan Ramanuj Das v. Ram 
Praparna Ramanuj Das, 22 C. 843; 22 I. A. 04; 

6 Sar. P. C. J. 536; ii Ind Dec. (N. S.) 558 (P. C.) 
and Kayarohana Paihan v. Suhharaya Thevan, 19 
Ind Cas. 6 qo: 38 M. 250* 13 M. L. T. 460; (1913) 
M. W. N. 642: 23 M. L. J, 23T, relied on. C 
Karat.1 ChaRan PaIv v. Ashptosh Nandi, so C. 
Oo,; (1933) A. I. R. fC.) 331; 27 c W.N. 959 474 

Joint family — Alienation by manager’-^ 

Suit by CO -parcener to set oside alienation — 
Rishis and equities of alienee — Partition--- 
Mesne profits. 

Under the Mi takshara Law, an alienee from an 
undivided co-parcener of a specific item of family 
property is entitled to Sue for a partition of th* 
familv property and for an equitable right in such 
parti ti*^n to have that property assigned to his 
alienor’s sha e if it is possible to do so consistently 
with the rights of the other co-parceners. But 
such equ ty is not restricted to a mere right to 
sue . Where a co-parcener has sued for recovery of 
the property alienated by another co-parcencr or 
for partition, the alienee , as a defendant, 
is entitled to claim petition in that snit itself 
and have bis alienor’s share ascertained where 
it can he conveniently done, without driving the 
parties to a separate suit, so as to avoid multi- 
plicity of litigation. 

Aiyyagari Venhalerr'^mmayyav. Aiyyasari Ramn^ 
ayya, 25 M. 690 (P. B ), Chinnu Pillai v. KaHmuthu 
Cheiti. 9 Ind. Cas. 596; 35 M. 47; (191T) r M. W. N. 
238 9 M. L. T. 389; 21 M. L. J . 246, Deendyal v. 
Jugdeep Narain Singk, 3 C- 198, r C. L. R. 40* 4 
I- A. 247t 3 Sar. P. C. J. 730; 3 Suth P.C. J. 468I1 
Ind. Jur. 604’! Tnd. Dpc. (n.s.) 7T3.(P. C.) t nmdA 
Narain Sahu v. Ruiene perkasH Misser, 10 C. 626? 
ti I. A 26; 8 Tnd. .Tur. 2iTr 4 Sar. P. C. J, 310; 

5 Tnd. DeC. (n. s 4 42o (P. C.), Koia Balabhadrn 
Patro v? Khetra D^ss, 37 Ind. Cat; t68; 31 M L. 



u<i% 


INDIAN CASES. 


Hindu Law^contd. 

J. 275r 4 h. W. 99; (1917) M. W. N. 149. Maha-- 
taja of Bobbin v. Venkafammanjuki, 25 Ind. Cas. 
58J)J *19 M. 265; t6 M. T. 181? 27 M. L. ^ 409, 

Subb& GoHndan v. Krisknamchari, 68 Ind. Cas. 
869* 45 M. 449; 30M. L. T 217; 42 M. L. J. 372 »' 
15 h. W. 537; (1922) M. W. N. 269; (1922) A I. 
R. (M) 112, Ramki shore Kedarnath v, Jaiftarayan 
Rammchpal 20iiid Cap. 958; 40 C. 966' (1913) 

M. W N 661; 14M.I,. T. 163; 17 G. W. N.I189: 
18 C h J. 237: 15 Bom L. R. 867: ii A. h. J- 
865: 25 M IyJ -512: lo N. L. R. Ii 40 I. A. 213 
(P C)* Davud Beevi Aifimal v. Ramaarishna. 
Aiyar, 72 Ind. Cas • 8r > 17 L. W. 332; 44 M. h. J. 

309; (1923/ M. W. N. 20 ; 32 M Iv. T. 263; (1923) 
A. I. R. M.) 467 and Nanjaya Mudali v. Shon- 
AfMdaH, 22 Ind . Cas. 555; 38 M. 684: 15 M. 
I, T. 186; (1914) M. W. N. 356; 26 M. U. J, 576 

considered. 

Where two out of thrteen Veliesof joint family 
lands were improperly alienated by the manag* 
ing member of a joint family consisting of father 
and son, in a suit after his death by his 
grandson, the only surviving co-parcener of 
the family, to set aside the alienation and 
to recover the property from the alienee * 

Held, that the alienor, who was a half sharer 
in the family, having been entitled to property 
at least equal in value to the property alienated 
—the family property being a great deal more 
than double the extent sold — , the alienee was 
entitled to have the whole of the alienated item 
allotted to his alienor’s share and the plaintiff 
was not entitled to a decree to any extent and his 
suit was, therefore, liable to be dismissed. 

A sale by the manager of a Hindu joint family 
is- not prima fade void hilt is only voidable at the 
instance of the other members of the family, and 
where a co-parcener succet ds in setting aside an 
alienation and getting a decree for possession, he 
is not entitled to mesne profits pripr to the date 
of plaint. 

Hanufiian Kamat v. Hanuman Mundur, 19 C. 
123; 18 I. A. 158; 6 Sar. P C. J. 91; 0 Ind. Dec. 
(N. S.) 527 {P. C.), Suite Goundan v. KrisJmanra 
chari, *68 Ind. Cas. 869; 45 M. 449; 30 M. L. T. 
217; 42 M. I/. J. 372; 15 L. W. 537; (1922) M. W. 

N. 269; (1922) A. I. R. (M.) 1 1 2, followed. M 
Ramasvvami Iy-Rk z}. Vk^’K. yarama Iyer, 45 

j.2o^;,8lv W. 1.S3; (10.4) A. T. R. (M.) 
81, (1923) M W. N. 786; 40 M. 8r5 406 

Joint family — Alienation — Manager^ 

powers of^Sons challenging alienation by father 
— Burden of proof — Antecedent debt, nature of. 

The manager of joint Hindu family property 
may alienate the interest of himself and also of 
the co-parceners for family nete.ssity, and when 
the manager is also the father he may alienate 
those interests to satisfy an existing debt pro- 
vided that the debt is an antecedent debt and 
that it was, not incurred for imiuofal purposes. 

Bhagat Singh v. Ram Parkash, 69 Tnd.^ Cas, 
602, folio w’ed. 

When sous attempt to challenge au obligation 
contracted by their father, the onus lies upon 
them to prove itomoirality. 


imi 

Bindtt Law — cootd. 

In order to validate an alienation f<ar antecf • 
dent debt not only antecedency in time but real 
dissociation in fact is required. 

Sahu Ram Chamdra v. Bhup Singh, 39 lad# 
Cas. 280; 21 C. W. N. 698; I P. L. W. S 57 i 15 A, 

L. J. 437; 19 Bom. I/. R. 498; 26 C. I/. J. i; S3 

M. L. J 14; (1917) M. W. N. 439; 22 M. H-'F. 22; 6 
L. W. 213; 39 A. 437; 44 I. A. 126 (b. Ci), lahhu 
Mai V. Bishen Pas, 66 Ind. Cas. 408; 3 H. 74J , 
(1922) A. I. R. (H ) 291, followed. 

It is not open to the manager of a Joint family 
estate to embark upon purely new and specula- 
tive business under the plea that the expansion 
of business in general will be beneficial to the 
estate. Fesh Sant Ramt^. GuRPAsMAb 280 
Joint family — Debt — Liabdity of member. 

Obiter. — It is settled law that in the case of an an- 
ce.stTal business all members of a Hindu joint farai- 
Iv including minors are liable for debts ipeurred in 
the course of business to the extent of their shares 
in the family property. 

Raghunathji Tartichand v. Bank of Bombay^ 

2 Ind. Cas 173; 34 B, 72; ii Bom. 1 / R.255, relied 
upon. N Ratan Bae?’. jAipi^u 820 

Decree against father — Execution 

against joint family estate, whether allowable — 
Partition subsequent to decree — Creditor, rights 
of, whether affected. 

Where a simple money-decree is passed against 
the father and manager of a joint Hindu family, 
it can be executed against the whole of the es- 
tate and operates against the interests of the 
sons. Any part tion of the property subsequent 
to the date of the decree would not affect the 
creditor’s rights against the joint fam ly property, 
wliich rights would be the same as on the date 
on which the decree was passed, and would not 
be affected by subsequent actions of the members 
of the family. 

Sripat Singh Dugar v. Prodyot Kumar Tagore, 
39 Ind. Cas. 252; 44 I. A. i; 32 M B. J. 133; 15 
A. L. J. 147; (1917) M. W. N. 193; 21 C. W. N. 
442; 25 C. h. J. 220; 21 M. I/. T. 222; 19 Bom, 
L. R. 290: 44 C. 524 (P. C.), followed. 

Sahu Ram Chandra v. Bhup Singh, 39 Ind, 
Cas. 280; 39 A. 437; 44 I. A. 126; 21 C. W. N. 698; 

I P. H. W. 557; 19 Bom. I/. R. 498; 26 C. B. J. i; 
33 M. H. J. 14'; (1Q17) M. W. N. 439: 22 M. L. T. 
22; 6 H. W. 213; 15 A. L. J. 437 (P. C.). distin- 
guished. A Shambhu DYAb StnGh V . Isw/r 
SARA>f, (1923) A. I. R. (A.) 306 69 f 

Insolvency of manager — Shaie-M^ 

of other members, whether vest in OJic^af^ 
Receiver. 

On the insolvency of the managing memh^g 
of a joint Hindu family, the Offidal Aasigsm. 
succeeds to the undivided interest of tfiq insolveni 
in the joint property and his tights ^ tnatyigitig- 
member so far as they cap he exerolsgd for h^ 
own benefit, but he is not entitled to have vestpif 
in him the shares of the otlier ‘members thongli. 
he is entitled to deal with them as the inspivmtt 
would lawiully have done there, hui betm at 
insolvency. 
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Official AsHgnes of Madras v. Ramachandra 
Aiyar, 68 Ind. Cas SoP; i6 L- W. 550; (10^2) M. 
W, N. 6531 43 L. J. s^g; (1923) A. I. R. (M) 
55; 46 M. 54, followed. 

Bihari T al v. Sat Narain. 6gTnd. Cas. 486: 3 L. 
5«9! (1923) A. 1 R (D I fP B ), referred to and 
not followed. M VaraDaRaJan i’. SrfnivaSa R.ao 

471 

Joint fjBasaily -^Mortgage by father — Sale in 
executiaon — Sons, whether can recover their 
share. 

Under the Mitakshara Law a judgment against 
a Hindu father cannot be executed against the 
whole of the family property if the debt in res- 
pect of which the judgment has been obtained was 
one incurred for illegal or immoral purposes. 
In every other event it is open to the execution 
creditor to sell the whole of the estate in satis- 
faction of the judgment obtained against the 
father alone, 

Sripat Singh lJugar v. Prodyoi Kumar Tagore. 
39 Ind. Cas. 252; 44 C. 524; 32 M. h, J. 133: 15 
A. L, J. 147; (T917) M. W. N. 193; 21 C. W. N. 
442; 25 C. L. J. 220; 21 M. L. T. 222; 19 om. 
L. R. 290; 44 I. A. I (P. C.), followed. 

Where joint family property has passed out 
of the family under a sale in execution of a decree 
for the father's debt, his sons cannot recover 
the property without showing that tie debt was 
contracted for immoral purposes and that the 
purchaser had notice that it was so contracted, 
irrespective of the fact whether the father is 
dead or alive. 

Srraj Bunsi Koer v. Sheo Persad Singh, 5 C. 
148; 6 I. A. 88; 4 C. L. P. 226; 4 Sar. P. C. J. i; 
3 h'uth. P. C. J. 589; 2 Fhome L. R. 242; 2 Ind. 
Dec. (v. S.) 705 (P. C ), followed. A SjTi.a 
PraSm) n CkamKi.i 2t A L. J. r.83: <) O. 

& A. L. K. (A ) ;c6; (19^.,) A I R. (A ) m 310 

Partition — Separate Acquisition 

of member — " Gains of science,” what are. 

The acquisition of a distinct property hy a 
member of an undivided Hindu family without 
the aid of joint family funds, is Ids .self -acquired 
property, and is not subject to partition. 

Lahshman Mayaram v Jamnalai, G B. 225 
6 liid. Jur. 369; 3 Ind. Dec. (.v s) 608, relied on. 

Under Hindu Law the ordinary ’gains of <^ciencc 
are divisible when such sdcnre has been imparted 
at the family expen.se and acquired while receiving 
a family maintemnee ; but it is other\vi.>c when 
the s ience has been imparled at the exje’.re of 
persons v.ho arc not members of the acquiicr a 
family. 

By the "gains of science " is meant the .special 
training for' a particular profession which is the 
iuiniediate source of the gains, and not the general 
elementary trniuiiig which is the stepping stone 
to the acquisition of alt science. 

There is no authority in the Mitakshara for the 
contention that acquisitions made personally 
and without the aid of joint funds by a member 
of a joint family, who received an ordinary educa* 
lion suitable to his position as a member of the 
famUy to whkh he belonged, should in law bo 
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regarded as partible and not as his self-acqnlit'd 

pfo( erty. 

Me haram Ramrahhiomal v. Rewachand Pam* 
rakhiomal, 44 Ind. Cas. 269; 45 C. 666; 22 C. W. 

377 ! 4 P- Iv. W. 197; 34 M L. J 327; 7 k. W 
361; 23 M. L. T. 218; 16 A. L. J. 281: 27 C. L. J. 
345: 20 Bora. T/. R. 566; {1918) M. W. N. 587; 12 
S. L R. 116:45 I. A 41 (B- C), relied on. h 
Uttam Devi r. IBna Natit, (19^3) A. T r (L.) 
350 774 

Joi nt family — Presumption — Separa h on--** 

presumption, whether exists as to date of separation 
— Partition proof of — Ces'^er of commensality. 
There i.s undoubtedly a presumption that every 
Hindu family is joint. But if the family i.s no 
loneer joint, there is no presumption as to the 
date on w^hich separat'on was effected. 

Nagashar Bahh<;h Singh v Gnnesha, 56 Ind. 
Cas. 306-, 23 O C. t; 7 O. J. 48; 2 U. P. L. R. 

(P. C.) 37! 38 M. L. T. 52I; I ^ A. L- ‘>32: 22 
Bom. L. R. 596: 28 M. L.'T. 5; 42 A' 368; 13 L. W. 
622; 47 I. A. 57 (P. C.). distinguished. 

Cesser of commensality i.s an element which 
may properly bo considered in determining the 
question whether there has been a partition of 
joint family property. 

Ganesh Duit Thako^r v. fewach Thakoorain, 

I C. 26 142; M. L J 8; 31 I. A. ^lo; 8 C W N. 
146; S Sar P C. J 575. 6 Bom. I^ R i (P. C.|, 
followed. 0 Dir.\TTVj'AbKiiA-^Mo Kam La!. Kai.w^r, 
loo. L. J 412 m 

. — Presumption — Separation, proof 

of — Receiver, necessaiy conditions for- — Effect of 
re-union — Members^ whether hound by act of 
manager — Property acquired during separation, 
ivheiher becomes joint aftei re-unitn. 

The natural presumption of the Hindu Law is 
in favour of a family being joint and the bun' eii 
of proving separation lies on the party alleginy it. 

For a re-union two things are essential : li^slly 
that one can re-unite with his father, brother 
or paternal uncle : and, secondly, that tlu n - 
union must lake place after separation, .so that 
the parties seeking to rc-unite must have seperaL d 
before the re-union. 

Basanta Kumar Singha v. Jogendra Nath 
Singha, 33 C. 371; 3 C. L- J. q 8: 10 C. TV. N. 236, 
followed. 

To constitute a valid re-union the parties 
should not only live in one mess and in one 
place and like one family, but they should again 
joint each other's share of the property and 
remain in possession. 

The effect of a re-union is to place the united 
co-parceners in the same position as they would 
have been in, had no partition taken place and the 
prope ty of the united members stands on exactly 
the same footing as that of members who have 
always been imdivided so that, upon the death 
of any one of the re-united members, his share 
will pass by survivorship to the remaining members 
and will not get into the hands of any undivided 
member so long as there are undivided members 
in existence. 

All members of a joint Hindu family, whether 
minor or adult, are bound by the act of the managei^ 
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or harta of the family unless they prove that 
the karta entered into transactions which were 
prejud cial to their interests and not for their 
benefit. 

A property acquired during the separation by 
a member of the family will be presumed, after the 
re-union, to have been acquired out of the funds of 
the joint estate and the rc-united members will 
be entitled to a share in it. 

Prankishen Paul Chowdry v. Mothoorainohun 
Paul Chowdry, lo M. I. A. 403:5 W. 11. P. C.ii; 1 
Suth. P. C J. 609; 2 Sar. P. C. J. 164: 19 Vi. R. 
1025, followed. 

In a suit for partition it appeared that there 
had been a separation but subsequently the 
plaintiff and defendant, two brothers, had entered 
hito an agreement whereby they had agreed to 
live together and to hold the property in certain 
specified shares *. 

Held, that there was no re-union in the sense 
that the two brothers became co-parceners of a 
joint Mitakshara family. Fat NekHa Ojha u; . 
Parbhtt Dtttt OjiiA 508 

Legal necessity—Proo/. nature of. 

In the cast of a mortgage by a Hindu charging 
the family property, where the question of legal 
necessity arises it is not sufficient only to prove the 
occasion upon which the money was borrowed 
but also that there was real necessity to borrow 
money at that time and evidence ought to be 
civei to show that the borrower had not 

sufficient funds for the purpose just then. Fat 
AJTI ChaUDHUrI l'. JaNAK CllAXTpHrKT, 

(1923) Pat. 332 646 


Pecitah in a deed, value of — 

Onus on creditor. 

The creditor of a member of a joint Hindu 
family must prove facts which embody the re- 
preseiitatious of the alleged needs of the family 
estate and the motives influencing the immediate 
loan. This onus is not discharged ly merely 
relying ou the recitals contained in a deed. A 
recital is not a substitute for evidence of the 
facts which a creditor must prove. 

Sahu Earn Chandra v. Bhup Suigh, 39 Iiid. 
Cas. 280; 44 I. A. 126; 21 C. W. N. 698; 1 P. r,. 

W. 557; 15 A. L. J. 437: 19 Bom. U R. 498; 26 

C. L. J. i; 33 M. L. J. 14: (iQi?) W. N. 439; 

22 M. L. T. 22; 6 L. VV. 213; 30 A. 437 (P. C.); 

Humomanpersaud Panday v. Babooee Mimr%j 
Koonweree, 6 M. I. A. 393 P- 420; 18 W. R. 8i»r; 


Sevc-stre 253>»; a Suth. P. C. J. 29; i Sar. P. C. 
J. 552; 19 B. R. 147 (P- C.); Brij Lai v. Inda 
Kunwar, 23 Ind, Cas. 715: 36 A. 187: 26 M. L. 
T. 442; 18 C. W. N. 649; (f9M) M. W, N, 405; 
12 A. L. J. 4f^5; 15 T. 395; 16 Bom. L, 
R. 352;! L.W. 794 19C. L. J. 479 (RC.), and. 
Nanda Lai v. Jagat Kishore Acharjya, 
36 Ind. Cas. 420; 44 C. 186 at p. 196; 20 

M. L. T. 335: 31 M. L. J. 563; (191b) 2 M. W. N. 
3^6- 4 I. W. 458; 18 Bom. L. R. 868; 14 A. L. J. 
ii03; 24 C. L. J. 487: I R. L. W. t; 21 C. W. 

N. 2255 10 Bur. L. T. 177; 43 I- A. 249 (P. C.). re- 

f trod to and relied upon. 0 Ram NaTh 2;. Ram 
H^rakh, lo O.L. J. 345:90. & A. L* R. 857; 
(1*924) A-LRilO.) 49 770 
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- — Minor — ^3>e facto 'guardian, powers of 

— Default by guardian de jure — Pe facto 
fuafdian, position of. 

Hindu Law fully recognizes a de facto guardian 
and an alienation made by him, if made in the 
interests of the mmor, ha.s exactly the same legal 
effect as that made by a defure guardian. 

When a de jure guardian has neglected fo 
TterfoTui his duties, ct has shov.n or hostj’f- 

ty as regards the interests of the minor, the 
position of a de facto guardian In this respect 
becomes materially stronger. FeshSuNpAR Sikgh 
V. RaGhbir Singh 384 

Froperty inherited through Waterna 

grandfather, nature of. 

Property inherited by a Hindu through his 
maternal grandfather is ob.strncted heritage and 
is his self-acquired property, .'icd hi? male issue 
do not take nnyintcre.st in it by birth. L PHtriET 
V. Debi PraSHad, (t 92 i) A. I. K. (L.) 57^ 449 

Rajbansis — Widow, re-mar rine^^ of — 

Forfeiture of estate — Custom — Hindu Widow*$ 
Re-marriage Act (XV 0 18561,5 2. 

Rajbansis a.Te governed by the ordinary Hindu 
Law. 

Ram Das v. Chandra Dassia, 20 C. 409; 10 Ind, 
Dec. (n. S.) 277, followed. 

A Rajbansi widow on re-marriage forfeits her 
former husband's estate, even though there is 
a custom of re-marriage in her caste. C 
SanTaEa Bewa V Bpdaswapi DaRi, 5(> C. 727; 

C.W. N. 669: (TQ2i) A.T. R.(C.l 08 ‘ 11 

fsidihm-- Inheritance, rules of— Property 

acquired by Sndhu, whether wakf. 

A person ou being initiated into a fratern-'ty 
of Sadhtts severs his connection with all his natural 
relations and kin.smcn and becomes not only 
a disciple but nl.so the spiritual son of his guru. 
Thus nil other disciples of his guru become his 
religions brothers and the guru's euru jc hf.s grand- 
fatUrr and Hi* ^fi -ciples of ih ' intterarr his rn^les 
and inheritance is governed by the religious re- 
lationship thus established. 

Secular property, even if acquired by n Sadhu, 
does not change its character unless dedicated 
for a special purpose, religions or charitable. 

L Kishan I>aS V. Lachhman Singh, (1923) A. T. R; 
(L.) 54t; 5 L. L, J. 351 94 

Widow — Power of alienation — Legal 

necessity — Confribuiion towards expenses ofSradh 
of near relation of husband. 

A contribution by a Hindu widow towards the 
expense.s of the stadk of a near relation of ber 
husband half of whose property was in her 
possession, her obligation to contribute half the 
expenses being admitted by one of the next 
reversioners constitutes a legal necessity. Pat 

RamSttnpEr KxjEr r. SaTruhan Fr/.Sap 

ChaudHuRi 849 

, Surrender, constituents of. 

In order that a surrender by a Hindu widow 
of her widow’s estate,*" inherited from the last 
male owner, may be effective and valid, there 
must be a total jBurrender of that estate, and 
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Hindu Law — oonddi 

the arrangeineiit between the widow and the 
reversionary heir should not be such as can 
be descnbea as a device to partition the estate 
between the widow and the reversionary heir. 
0 Jari Lai, PAby. hAb Behari HaZRa, (1923) A. 
I.Ji(C.j499 OS'S 

— Property dedicated to religious 

usage — Appointment oj testator's widow 

as sue bait — Power to appoint successor — Person 
born ajter testator's death, whether can be appointed. 
Property cannot be made inheritable otherwise 
than aa the law allows but there may be exceptional 
cases in which Hindu Law sanctions a departure 
from the rule that the donee must be in existence. 

Sreemutty Soorjeemoney Dossee v. Denobundoo 
MuUick, 0 M. 1. A. 526 at p. 555; I Ind. Jur. (n. s.) 
37, 4 W. R. P. C. 1 14; I hoiil Rep. 228; I Suth. 
P. C. J. 291; I Sar. P. C. J. 583, 19 H. R. 198 
aud J otendromohun Tagore v. Ganendromohun 
Tagore, 1 . A. iSup. Vol. 47; 18W. R, 359; 9 B. L. 
R.377; 2 Suth. P. C. J. 092; 3 Sar. p'. C. J. 82 
P. C.j. tollowed. 

A trusteeshij) with power to appoint a suc- 
cessor is well kuown to and recognised by Hindu 
Law. 

A Hindu made a Will according to which alter 
leaving certain properties to his daughter he 
made provision for the performance of his sradh 
and aedicated certain properties to religious 
uses. He appointed his wile his executrix and 
shebait and gave her power to apiioint her suc- 
cessor. The widow oi the testator left a Will 
by which she appointed a great-nephew of her 
deceased husband, born after his death, as she-- 
bait. Xne heirs of the testator brought a suit for 
the construction of his Will : 

Held, that the power given to the widow was 
not badly exercised and the appointment by the 
widow of a successor to herseli was not inconsist- 
ent with Hindu Law the fact that the successor 
so appointed was not alive at the time of the death 
of tue testator would not make the appomtmeut 
invalid. 0 AIaxhura NaTH MuKHERJRE v- LakHi 
NaRaIN GaNGueY, 50 c. 42O; il92^) A.i. R. (C.) 
06 435 

Hindu Widow's Re-marriage Act XV oi 1856. See 

HxaOU l^AW 11 

Inam Rules —Deshmu hi luam in ca$h^ Agree- 
ment to accept lesser amount, whether binding on 
heirs. 

An agreement by a person entitled to receive 
a share in a Deshmuhhi Lawajma to accept a 
smaller share cannot bind his heirs and successors 
as ne has no power to affect their interest. 

Knshnaji v. Manwar Ah, 6 Ind Cas. 821; 6N, 
L. R. j2, Aman Ati v. Imambi, 22 Ind. Cas. 89; 9 
H. L> R.188, distinguished. 

A Deshmuhhi cash mam does not fail under 
rule VI so as to be governed by rule V (2) of 
the inam Rules. All tne same, the grant is a per- 
petual nereditary grant tor the maintenance of 
the dignity of tne members of the family and each 
person entitled for the time being to a share 
therein must be held to be holding that share for 
his iue only. M ShankaHrag v. RbuSSAERao, 
(1923) A, 1, R, (N.) 3»9 m 


Income Tax Act (VII ol 1918), s. Sl-^Pevenue 

Authority, duty of — Refusal to state case — High 
Court, whether can compel reference. 

When a capacity or power is given to a public 
authority, there may be circumstances which 
couple the power with a duty to exercise it. 
Under section 51 of the Income Tax Act, 
the Chief Revenue Authority is bound to 
state a case for the opinion of the High Court 
on the application of the assessee. In case the 
Revenue Authority improperly refuses to state 
a case, the High Court can compel it to do so. 
Chief Commissioner of Income Tax, Madras 

V. Northern Anantapur Gold Mines, Limited, 64 
Ind. Cas. 682; 44 M. 718; 14 L. W. 108; {1921) M. 

W. N. 502; 41 M. L. J. 177, overruled, p. (j. 

Ai^cock, Ashdown & Co. i/. Chief Revenue 
Authority of Bombay, 21 A. L. J. 689, 25 
Bom.E. R. 920; (1923) A. I.R. (F. C.) 138; (192 5) 
M. W.N.557;3iM. L. T. 267; 45 M. L. J. 59^; 
47 B. 742; 18 L. W. 9i« 898 

Income Tax Act (XI o£ 1922), s. 10 (2) (iii)— 
** Allowance," what ts — Capital put into ptm 
by certain partners — Sumpaid as interest, whether 
allowance — " Registered prm," meaning oJ — 

Application for registration filed beyond time but 
prior to assessment, effect oj. 

A sum iiaid as inteiest to jjartners for capi- 
tal put into a firm represents merely an assign- 
ment of a part of the net profits for the year lU 
favour of partners who are regarded as entitled 
to such assignment by reason 01 special advances 
of capital made by them in the course of the year 
and is not an “allowance" admissible under 
section 10 (2) (in) oi the Income-Tax Act, 
When a firm does not apply for registration 
as prescribed by statutory rules prior to the last 
day by which its return of income for tne year 
is due it cannot be held to be a registered firm 
for the year in question by filing the appli- 
cation prior to the assessment. 

The mere blunder of an Income-Tax Oificer 
cannot make a firm a “registered firm" for 
the purposes of assessment during a certain 
financial year, if they ore not such within the 
meaning of the definition. A Laeea Mae- 
HardEo Das CoTXon SfinNinO Miees, Jn the 
matter of, 21 A. L J . 703; (1924) A. I. R.(A.;i37 888 

Indian Soldiers (litigation] Act (IX oi 1918}t 

8. 10 — Soldier, decree against — Applicedion 

Jor review — Application ^0 aside aecrte^ 
Soldier Sifving mder War conuhions---^ 
Admission of application beyond time — DeireC^ 
whether can be asiae against all defendants. 

It is a sufficient groun ^ for admitting an appli- 
cation for review of Judgment fi^eu after the 
period of Umitaiion that the applicant is certified 
By the Adjutant‘General to have been serving 
under War conditions, immediately after which 
fie makes the application. 

P» one oi the detenu ants m a suit, ieft India 
in August, 1918 to serve under War conditions, 
and returned at the end of October, 1919. Mean- 
while, the suit had be n disposed of adversely 
to him jh July, 191V, Immeuiately after his 
return, made an application undn fcotion 19 
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Indian Soldiers (Litigation) Act — coucld. 

of tile Indian Soldiers (Litigation) Act and also 
for a review of the uccree passed in his absence : 

Held, that unde the circumstances of the 
case, the Court could set aside the decree either 
under the latter part of section lo of the Act or 
under its general powers of review contained in O, 
XLVlI, r. I of the Civil pr<'cedrirc Code. 

Where a soldier who has been serving under 
War conditions applies to have a decree or order 
passed against him set aside, if the decree or order 
is of such a nature that it cannot be set aside 
as against such a soldi r only, it may > e set aside 
as against all or any of the parties against whom 
it is ni ide C H vimauaTi LtKvi (>. Pr\n Krishna 
B V nBr fim, 2 7 C W . N 1 9j 262 

— -s.ll, mealing and appHcubilUy of-— 

Plaintiff who has ceased to be Indian Soldier, 
whether can take advantage of provision — 
Intention of Legislature— Interpretation of 
Statutes. 

If thelanguage of a Statute is clear and un- 
ambiguous the Court must give effect to it and 
has no right t extend its operation in order 
to e.irry out the real or supposed intention of 
the Legislature. 

The Legislature in enacting the Indian Soldiers 
Litigation Act intended to provide tor the 
special protection in respect of civil and revenue 
litigation of Indian Soldiers serving under War 
conditions and contemplated that a persona 
riglit to have recourse to a Court of Law should 
not be adversely affected by reason of his serving 
as a soldier under War conditions. It was 
consequently provided that the peri(jd of such 
service should be excluded from the period of 
limitation prescribed for the suit, appeal or 
application which he might bring before a Court 
ot Law and it was intended that the period of 
limitation should not run against him during 
the time he was .serving under War conditions. 

The language of Section ii of the Indian Soldiers 
Litigation Act, however, embraces only tnose cases 
in which the plaintiff is an Indian Soldier at ihe 
time of the institution of the suit, and the mere 
fact that he was a soldier for some time during the 
period of limitation prescribed for the suit does 
not benefit him if he oas ceased to be a soldier 
on the date of the institution of the suit. L 
PiaRa Singh v. Mui,a Mai. (1923) A. I. K. (L.) 
655; 4 L. 323; 5 L. L. J. 551 916 

Inittnotion, nature of — Injunction, when can be 
, claimed. 

An injunction is a discretionary relief and 
cannot be obtained by a plaintiff out of possession, 
when he docs not ask for possession against defend- 
ants who are actually in possession. 

Mir Husain Bux v. Kando, 32 Ind. Cas. 689; 
9 S. L. K. 174 and liathuasabapathi PUlai v. 
Ramasami Aiyar, 5 Ind. Cas. 630; 33 M. 452; 20 
M, I4, J. 301; (1910) M. W. N. 112; 7 M. L. T. 
311, relied on. S ManohardaS f. RamdaS, (1923) 
A. I. R.. (S.) 17 548 

— to restrain arbitration^ Award filed 
, in Cm t,.efieei ofi 


Injunction— concld. 

An injunction cannot be granted where the 
thing sought to be prevented has been done and 
cannot be undone. For instance, an injunction 
cannot be granted restraining the opposite party 
from proceeding with an arbitration, where it, is 
found that the arbitration proceedings have 
already been held, and an award has been made 
and filed in Court. In such a case the Couit is 
entitled to take into consideration events which 
have happened pending the suit or appeal. L 
Firm of NaRain LaS-Jaini Lai. of UiiRiii v. 
Firm OF Jai Nakain-BaJn Lai. of Luj^ui, (1923) 
A. 1 . R. (L) 2.}. 5 L‘L. j. 210 786 

In pari delicto melior est conditio possidentis, 
appli ca 01 Ji i y ol . 5 ^ ^ C on Xr a CX A CX, ss . i b, 23 

27 

Interest Act (XXXII of 1839 ) — Interest, whether 
allowable without notice of demand or agreement. 
In the absence of an express agreement to pay 
interest, or a written demand or notice that 
mtt-rest would be charged under the provisions 
of the interest Act, a claim as to interest cannot 
be entertained. 

Edulji ik. Co. V. McDonald, 55 F. R 1901, 
Fitlingham v. Captain C. I. Dunn, 20 Ind. Cas. 
194, 8 F. R. 1914; 260 P. L. R. 1913; 235 P. W, K. 
1913, followed. L l>Fs R,\.f Sawhonv v. P'Rav's 
Moxur Works, (1923) A. I. R. (b.) 302 64 

Interpretation of documents — .4 docu- 

incut . 

It IS a well-known rule of iuterpretation that in a 
case where tnere is any ambiguity in tbe terms of a 
document, there is no safer guide to come to a true 
conclusion than to see how the parties have acted 
under tuat document. 0 Ai,iAbbaS i'. KunWar 

Shfr Bauadlk i^iNGH, 9 O. lS: a, L* R. 815 867 

Interpretation of Statutes — Rule of interpretation. 

Pel Oldjuid, J . — in construing the words of a 
Statute, tecourfe to other Statutes is not legitimate 
when they nie not Ju pa*% maiena with the Statute 
luider interpretation and it is unnecessary when 
tiu: pnma yaarinterpretation of the words is con* 
ftistent with the circumstances and object of the 
provision. M PAMiDiMARRt < 3 namma V. KEXXI 
REddi Krishna Redi>i, 45 M. L- J . 263; 46 M. 
730; (1923) M. W. N. 403 368 

Joint trial, objection to, when should be taki n. 

An oojectiou to the joint trial of accused, 
persons ought to be taken at the beginning of the 
trial, 01, at least, at an early stage thereof. Such 
an objection taken after the witnesses on both 
sides have been examined and when the case is 
being argued, cannot be entertained, fat 
AmJab Apiy. Kmferur, 5 p. L. T. 129, 2 P. L. R. 
79 CR.J 25 Cr. L. J. 35 788 

Ourisdiction, civil or revenue — Suit for share 

%n occupancy tenure, nature of-^ Civil Court, whe* 
thercan take cognizance. 

A suit to establish the plaintiff’s right to a share 
ill au occupancy tenure is cogniaablc by a Civil 
Court. L (Santa SinGH v. Vir bix\GH, 4 L. I 95 i 
(1923) A. I. R. (L.j 500; 0 L L* J- 47 645 

q/ Courts — Excimion of furisdicnon 

•^Consent of partus. 
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Ituis^otioa— coucld. 

An agreement between the litigants to have the 
suit tried in a particular Court to the exclusion of 
other Courts which may also lawfully entertain 
the latne, is unenforceable. 

Prosunno Chunder Bose v. Prosunno Chunder 
R^y, 15 W. R. 343, and Barkat-un nissa Begam 
V, Mahbooh AH Mian, 52 Ind. Cas. 684 at p. 685; 
17 A. I/. J. i:.68j I U. P. ly. R (A.) 187; 42 A. 70, 
distinguished. 

Litigants can no more by agreement inier se 
divest a Court of its inherent jurisdiction over the 
Subject-matter of a suit than they can confer 
jurisdiction upon it by consent where it has 
none. L Kidri Prasad 7;. K. R.Kiiosaj.a, {1C23) 
A, I. R (L-) 42 5; 5 1 . L. J. 300 690 

Plaint not disclosing cause of 

aoHon. 

Unless a plaint discloses a cause of actjon there 
can be no juried ction. L JaWahar SinGh v. N. 
D. SaSSOn AND Co,, Karachi, (1923) AIR. (L.) 
290 166 

Land Acquisition Act {I of 1894), s. 18 — 

Acquisition oj land tn postession ot tenant — iVo 
refefence by landlord — Referent c at instance to 
tenant — Separate sum atvarded — Landlord, right 
of. 

Where a landlord is satisfied with the sum 
awarded to him by the Collector for laud 
acquired in the occupation of a tenant and does 
not ask for a reference under section 18 of the 
Land Acquisition Act, he cannot deprive the 
tenant of any alditional sum which the latter 
is able to obtain from the Land Acquisition 
Judge under a reference made at his instance 
alone C SaSi Kanxa Acuaryya v. Abdur 
RAHMAN i38 C. L. J.265;,I924;A.I.R.(C.) 158 8t3 
Ziandlord and tenant — Adverse possession — Non- 
I payment of rent i 

The mere non-payment of rent or discontinu- 
ance of payment of rent does not by itself create 
adverse possession. So long as the relationship 
•f landlord and tenant exists, the tenant cannot 
acquire an adverse title as against his landlord. 

Bykant Nath Skiha v. Rajendra Nafain Rat, 
12^. 333-6 Ind. Dec. (n. s.) 227, Rtm Narain 
Singh V. Mina Koery, 25 C. 4^; 13 Ind. Dec. (n- s.) 
32 and Prosonna Kumar Mukherjee v. Srikant 
Itaut, 16 Ind. Cas 365; 40 173. ib C. L J. 202; 

17 C. W. N 137, relied on. 

One who enters as tenant is not, merely because 
of that fact, precluded from subsequently holding 
adversely to his landlord. But to enable him to 
do so, it is necessary for him to renounce the 
Idea of holding as tenant and to set up and 
assert an ezdn-ive right in himself. It is further 
•ssential that the landlord should have actual 
notice of the tenant’s claim, or that the tenant’s 
acts of owmership should be of such an open, 
notorious and hostile character that the landlord 
must have known of it. Such conduct on the 
part of the tenant necessarily furnishes the land- 
lord with the legal right to enter and re-possess 
liimsell of the premises. Hence an adverse pos- 
aasaion by the tenant cannot be predicated Lorn 
the IttiCi feet of non-payment of rent or dis- 
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continuance of payment of rent, unless in connec - 
tiou therewith the landlord has been apprised 
that the tenant claims tiPe in himself. When 
the tenant thus disclaims the title of the landlord, 
claims title in him.self, and the landlord has 
notice of that fact, it has the effect of an ouster 
and disseisin, even though this has happened 
during the continuance of the term of the teaancy. 
The theory on which adverse possess on becomes a 
perfect title is that the true owner has, by his? own 
fault, failed to assert his right against the hostile 
holder. Consequently, where po5 session is original- 
ly taken and held under the true owner, a clear, 
positive, and continued disclaimer and disavowal 
of title, and an assertion of an adverse right 
brought home to the true owner, arc indispen- 
sable before any foundation can be laid for the 
operation of the Statute of Limitations, 

A pns'iession commencing under the authority 
of or in subo’-dination to the true title does not 
become transformed into a hostile one by a mere 
change in mental attitude It must be shown 
that the true owner had knowledge of the adverse 
holding, or it must be so open and notorious 
as to raise a presumption of notice to him. C 
Oiris CiiaNdka Gangopadhyay Krishna Dk 
i^AG, 3“> C. L. J. 2 06; (1924) A. I. R. (C.) 168 326 

tong possession and uniform pay- 
ment oJ re'^t whether creates permanent tenancy 
— Elect m?ni — Tender or dehverv of notice 
to headman of family, whether suffeient service 
— Transfer of Proioerty Acf{ f V of 1882), s. 106. 
Long possession and uniform payment of rent 
are not by thera?elvf*s suflQcientto justify the find- 
ing that the tenancy was permanent from its 
inception. 

When there is a tender or delivery of the 
notice of ejectment to the head member of the 
family, there is sufficient service notwithstanding 
that there is no proof of prior tender or delivery to 
each of the joint tenants p'*rsonally. C KEdaR 
Nath SvdhukhaNt;. Madhu Sudan DaS, 37 C. L. 
J.478; (1923) A. I. R. (C.) 682 106 

— Occupancy tenancy — Trees standing on 

tenancy — Tenant, rights of. 

An occupancy tenant acquires no tr'nsferable 
rights in trees standing on the occupancy tenancy, 
even though the trees were planted % himself 
with the conseut ftf the landlord. 

Daya Kishen v. Mohimmad Watir Ahmad, 30 
Ind. Cas. 565- 13 A. L. J. 833, relied on. 

Muhammad Ismail Khan v. Miihu Lai, 17 Ind. 
Cas. 656: II A. L. J- 649, Habibullah v, Kalyan 
D s, 25 Ind. Cas. 169 12 A. L- J 1080 and Muham- 
mad YaUn V. Ilahi Bakhsh, 16 Ind. Cas. 455; 34 
A. 545 10 A. L. J . 73. distinguished. A Abdiji. 
RAuJf p. RaJu Muhammad Shah, (1923) A. I. R. 
(A.) 3 40 656 

— Suit for arrears of rani— Kabuliyat 

admitted by tenant — Decree. 

P aintiff sued to recover arrears of rent in res- 
pect of certain lands alleged to have been settled 
with the defendant, who had executed a kabuHyat 
in favour of the plaintiff and had obtained pot- 
tession of the lands i 
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Landlord and tenant— concld. 

Held, that inasmuch as the execution of the 
document regulating the rights of the parties 
was established, the plaintiff was entitled to 
recover the arrears claimed. C PrabhaX ChaNdRa 

ChaTxErJIi*. bijoy ChaNd MahaI'ap, 50 572* 

(t924)A.I.R.{C.) 84 89 

Tenant at fixed rent — Permanent 

tenancy — Excavations by tenant — Suit for dam- 
ages by landlord — Injunction. 

There is nothing in the law which prevents 
tenants having permanent heritable rights at 
a fixed rent from using the land of the 
tenancy in any manner they think fit so long as 
there is no risk to the right of the landlord to fc- 
cove the rent pa3^able and, unless there are 
any reservations, the landlord has no right 
in the case of such tenures other than the right 
to receive the stipulated rent. 

A tenant holding permanently at a fixed rent 
made excavations on the lands of the tenancy 
1 or the purpose of making bricks. The landlord 
brought a suit for damages and injunction: 

that, in the absence of evidence that the 
excavations were such as would be detrimental 
to the right of the landlord to recover the rent 
jiayablc, the landlord's claim with respect to 
damages or injunction was not siistu nable. 

Anund Coomar Mookerjee V. Bissonath Banerjec, 
17 W. K 416 and Girish Chandra Chando 
V. Sirish Chandra Das, 9 0 . W. N. 255, dis- 
tinguished. C Pakada PraSap BanErjkx; a. 
BHUPRNDRA NaXU MuKHEKjgK, -^O C. C94; (1924) 

A. I K (C.) 56 55 

Tenant's house falling down — I'est for 

determining whether site reverts to landlord--— 
Abandonment, what is. 

The test for determining whether, when the 
house of a teuaut falls down, the site reverts 
to the landlord, is whether the tenant has abandon- 
ed the premises. The mere fact that he has not 
lei^aired the premises for a considerable time is 
no proof of abandonment. A MahadEo Ram 
BhaROSH, {io?3)A.J. R. (A.) 305 679 

Vil'.i\ f7 h' ■'pe. Knchelui shop — 

Re*building if iiiiv«'a -Eh in tl 
A village .'ilu)|> keejier uiio juin ii.i-a-'i a site 
in the village from a non-proprietor, constructed 
a kachcha house on it and occupied it, for long 
1 eriod without objection by the non-proprietors, 
c oes not become liable to ejectment by re-build- 
ing the house as pucca, 

Ghorcy v. Shib Lai, 58 Ind. Cas. 410; 18 A. 
L. J. 781; 2 U P. I/. R. (A.) 206, relied upon. 
A Udai; V. Guxab Rm 813 

Legal Practitioners Act (XVHI of 1879 ), s. 18 
— Pleader instigating people not to pay taxes and 
avoid Courts — Misconduct — Disciplinary j urisdic- 
tion, exercise of. 

A legal practitioner who instigates people not 
to pay taxes to the Government and to eschew the 
ettablished Courts of the land is not. so long as 
he continues to profess and preach those views, 
a fit person to be entrusted with a part of the 
administration of Justice in the Courts and his 
conduct is such as calls upon the High Court in 
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Legal Practitioners Act— concld. 

the exercise of its disciplinary powers to take 
action against him under .section 13 of the Legal 
Practitioners Act. 

Per Cout/s Trotter, /. — ^The last thing the 
Courts should consider themselves concerned with 
in the ordinary way is what the political opinions 
ot anybody arc, whether they are members of 
the legal or any other profession. But while 
the .Courts v^ill always uphold the liberty of the 
subject in thought or speech, a Pleader who 
comes to ask for the issue or renewal of a 
sanad, is applying to be treated as a part of 
the machinery for tlie maintenance of law and 
order in the body politic and to take an active 
pait in admlnisteung for the other object.^ of the 
Crown the bem ills that may be supposed to 
rcsidt from the upkeep ot law and ordfr. It is 
intolerable and illogical that a man .should seek 
to be put in that position wdiile at the Sauue 
time he is saying that law and order should be 
disobeyed, that taxes are not to be paid and 
thar public offices are to b aban loned in ord' r 
t<> paiulyr.e thr veiylife of the body politic. M 
Jo.sYnbA RamCiianBra Rao In the maiUr oj, 
(1923) M. W N. 708: 18 L. W C80; 45 M.L. |. 
68 1; (1924) A. T R. (M.) i2j; 25 Cr. l/j.65 977 

■ — - ss. 13 (b), (f), 14 — Jurisdiction of Subor" 

dinate Judge to order enquiry — Pleader asking 
Bench Clerk before judgment is pronounced as 
to what is the trend of judgment — Professional 
misconduct, 

A Subordinate Judge is quite competent, under 
section 14 of the Legal Practitioners Act, to order 
an enquiry into the facts and circumstances of a 
case whether it comes under clause [h) or whether 
it comes under clause (/) of section 13 of the Act, 
No Pleader, .standing, as he does, in a fiduciary 
position towards the Court, is entitled cithtr out 
of motives of curiosity or still less out of other 
les.s excusable 1 otives to endeavour to find out 
before judgment is delivered or when the Judg- 
ment is written or partly written what in fact 
is the effect of it. Such conduct although in 
some cases it may be innocent enough, in other 
cases nia , lead to most improper practices 
amounts to professional misconduct. Pat In the 
o/NarEndRa Nath Roy, [19^3) I’at. 329; 
(1924} A. 1. R. (Pat.) 131; 25 Cr. L. J. V 7^8 

g, 86 — Touts, publication of list of — 

Fourth Presidency M agisirate, jurisdiction of. 
Inasmuch as the Court of a Fourth Presi- 
dency Magistrate is subordinate to that of 
the Presidency Magistrate, the presiding officer 
of that Court has no Jurisdiction to publish 
a list of touts applicable to Courts, other than 
his own, which are not subordinate to his 
Court. 0 JaGa'B Chandra OhOvSE v. EmpErok, 
(1923) A. I. R. (C.) 484; 25 Cr. L. j. 34 782 

Legal reprei^ntative— impleaded as legal 
representative of decease i husband in a suit for 
maintenance — Subsequent suit in personal capacity. 
It is not open to a person who is added as a legal 
representative of a deceased judgment-debtor. 
to raise any defences personal to himsdf orher* 
self. 
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tiegtal repi8seiitative--cou<M. 

In a suit for maintenance a charge for mainten- 
ance was declared against certain properties of 
the judgment-debtor. Some of these items were, 
however, the stridhanam properties of his wife. 
Pending appeal, the judgment-debtor died and his 
wife was brought on the record as his legal re- 
presentative. In a subsequent suit for enhanced 
maintenance ; 

Held, it was open to the wife or her re- 
|>resentative-in-iiiterest to plead that the charge 
in the prior suit against her properties was not 
binding on her and her personal estate. M 
Gunktan Akkamma y. NunK VKNK/i.TAPA^'ni 628 

Lessor and lessee — Holding over — Damages. 

A lessee who holds over contrary to the terms 
of liis lease, is liable to the lessor for damages 
for the full term during wliich he has held over, 
L Sahib DAYAby. DhanPvT Rat, (i 02 0 A.' I. R. 
(I/.) -’8i 490 

Letters Patent (Mad.), cl, lb-~Refusal to alter 
terms of sale proclamaiion— Refusal to extend time 
of Court Sale — Order, whether '^judgment” and 
appealable. 

An order by a Single Judije on the Original 
Side of the Madras High Court refusing to alter 
the terms of a sale proclamation by raising the 
upset price ami dividing the property into lots 
is purely one of discretion and of merely inter- 
locutory nature. It is not a ‘‘judgment" within 
the meaning of clause 15 of the I.etters Patent 
and is not appealable. 

An order refusing to postpone a Court sale 
or to extend the time allowed to raise money by 
mortgage or private sale of the properties which 
are the subject of Court sale is also interlocutory 
and is not appealable. 

Tuljaram Row v. Alagappa Chettiar, 8 Ind. 
Cas. 3jO; 55 M. I (1910) M- W. N. 697; 8 M. I/. 
T. 433; 2 1 M. T/. J. I, relied on. 

Sivagami Achi v. Subrahmania Ayycir, 27 M. 259; 
1 1 M. b. J. 37, doubted, M IvAVfjRiBAi Ammai, v , 
B MKim & vSoNf^. IS L. W.G15; (1023) M. W. 

N. 80i|: -16 M. 1,. J. 71 ‘ 901 

Letters Patent iVtii.)— Remand by Single 

Judge of High Court for re-tnal, whether 
judgment. 

Where a Single Judge of the, Patna High 
Court sets aside the decision of the lower 
Appellate Court and orders a re- trial by that 
Court that decision amounts to a judgment 
within the betters Patent and an appeal lies to 
a Division Bench therefrom. Pat AJTi Chaudhuri 
i;. JanaK l,Ab CiiatjdhtjRI, (1923) Pat. 332 846 

LiOGhSOr and liOGnses — Licensee in possession'^ 
Denial of title of grantor, effect of. 

A licensee in possession does not, like a tenant, 
by denying the title of the grantor of the 
license, forfeit the license and I ecome liable to 
ejectment. 

Dharam Kunwar v. Fakira, A. W. N. (1901) 157 
and Akbar AH Khan v. Shah Muhammad. 
40 Ind. Cas. 443; 39 A. 621; 15 A. b. J. 592. 
followed. A DurGav. BaBu Ram, {19*1) A. 1. 
R..(A.H®3 ■ $96 


*115 

liimitation—'S^^/^ for compenseUion for loss of 
goods consigned by Railway — Limitation terminus 
a quo. 

The period of limitation for. a suit for compen- 
sation for loss of goods consigned by Railway 
commences to run from the date when the los.s 
is definitely ascertained or brought home; 
A DBVI DBBN & SONvS V. ROHIbKHAND & 
KuMAUNRAlbWAY, (l 9 ^ 3 ) A. I. R. (A.) 342 669 

.limitation Act (IX of 1908), s. Appeal 
filed beyond time, admission of — Negligence of 
appellant's agent or of Pleader’s clerk, whether 
’sufficient cause.* 

Neglipnee of an appellant's agent or of hi«» 
Pleaders clerk is not ‘sufficient cause’ within th« 
meaning of section 5 of the bimitation Act for the 
admission of an appeal filed beyond limitation. 

Budhu V. Deivan, 28 Ind Cas. 265: 37 A. 267; 
13 A. b. J. 286 and Sarat Ckanuer Bose v. Saras- 
wjii Dehi, 34 C. 216; 5 C. b. J. 380, relied upon. 
A MaiiI'ab KuEr y. Birijmo, 21 A. b. J. 817; 9 
O. & A, b. R. 1017 854 

S. 5 — 'Ignorance of rule of practice — 

Extension of time. 

Ignorance of a rule of practice of which suffi- 
cient notice has been given is no excuse for exten- 
sion of time under section 5 of the bimitation Act. 
N OOPAb GanKSH V WAbABHDAS SantijKiram 878 

g, X8 — Copies applied for on day of 

judgment — Appeal — Limitation, computation of. 
The day on which judgment is delivered must 
first be excluded in computing the period pres- 
cribed for filing an appeal and then the time 
requisite for obtaining the necessary copies 
must be excluded; that is to say, if copies are 
api^lied for on the day on which judgment is 
delivered, that day cannot be included in the 
period requisite for obtaining copies under sec- 
tion 12 of the bimitation Act. L ATa MuiiaaiMad 
y. PJR Khan 1066 

s IZ —Ti nu' requisite for obtaining copies 

- -D '-t-'e after judgment — Limitation, 

c nn-r.-'-ici j»; ’j ' / 

Appellant applied for a copy of the decree to 
be appealed against, but he was unable to obtain 
it as no decree had been prepared and signed. 
A decree was prepared several months later, 
and the appellant then made a fresh application 
for a copy of the decree and filed the appeal after 
obtaining the copy ; 

Held, that the appellant was entitled to compute 
the period of limitation for the appeal from 
the date of the signing of the decree. 

Ram A stay Singh v. Sheonandan Smgh, 33 Ind; 
Cas. 868; i P. b- J. S 7 V, 1 P. b. W. 35; (1917) Pat ; 
21 (P.B.), followed. 

Jyotindra Nath Saykar v. Lodna Colliery Co., 
Limited, 62 Ind. Cas. 649’ 6 P. b. J. 350; 2 P. 
L. T 36r; (1921) Pat. 177 (F. B.), distinguished. 
Pat Mohammad Moindddin ASHRAPy.MOHAjiMAB 
IshaQ ASHRaB, (1923) A.I. R. (Pat.) 529; i p. b. 
R- 459 265 

s. 14, Sch. I, Art. 182 — Civil ProcedufO 

Code {Act V of 1908), O. XXI,r. ii — Execu- 
tion petition — Prayer for superfluot^ relief , effisi 
of — Petition, whether step 4 n-aid of execution-— 
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Misjoinder of causes of action in petition — Time 

spent in prosecuting petition, whether deducted. 

An incorrectness or superfluity as to the reliefs 
asked for in an application for execution of a decree 
does not vitiate the application to such an ex- 
tent as to debar the decree -holder from claiming 
it to be a step in -aid of execution. 

An application for execution of a mortgage - 
decree was filed on the 20th February 1919 but 
that the relief asked for was not in accordance 
with the decree. An appeal to the High Court 
against that order was dismissed on the 2nd July 
1920, A second application for execution was 
filed on the nth May 1922. The mortgagor 
again objected by a petition dated the 16th June 
1922, and the application was dismi.ssed on the 
13th July. On appeal by the decree-holder to the 
H gh Court : 

Held, (i) that the application of the 20th 
February 1919 did not offend against the pro- 
visions of O. XXI, r. Ti of the Civil Procedure Code 
and was a step-in-aid of execution witliin the 
meaning of Art. 182 of the Limitation Act; 

Amnt Lai v. Murhdhar, 67 Ind. Cas. 
53^^; 3 F, L. T. 422: (1922) Pat. 229; (i j 22 ) 
A. I. R. (Pat.) 188; I Pat. 651, distinguished. 

(2) that the basis of the decision of the Sub- 
ordinate Judge and of the High Court in appeal 
was that it was not right for the t-xecution Court 
to entertain an application in which the legitimate 
prayer for the execution of the decree was joined 
with a prayer which the Court thought it was 
not competent to grant and which related to 
relief given by another decree ; 

(3) that, consequently, the defect was one in 
the nature of a misjoinder of causes of action and 
was covered by section 14 of the Limitation Act ; 

(4) that, therefore, the decree-holder was en- 

titled to the benefit of the time which was taken 
in prosecuting the previous execution proceeding 
irom the 20th February 1919 to the 2nd Jul}’- 
1920. Pat KtSHORi JiiAi, V. JaOdtSh NarYan 
SinGh 818 

— S, 19 — Achnowlcdgmenl — 'Signing,' what 

amounts to. 

Where the usual method of a guru or ‘spiritual 
leader' in sending communication.9 to his chelae or 
the disciples consists in superscri 1 ing the com- 
munications with the words “Sri Sri Hari Sarnam/* 
and ot in affixing his signatures, any com- 
munication drawn up in this form and in the 
hand-writing of the guru will be treated as 
si ned by him, although it does not bear his actual 
name; and any acknowledgment of liability .signed 
iu this manner and in his hand-writing will be 
valid for purpose of saving limitation wit. in the 
meaning of section 19 of the Limitation Act. 

Qangadharra Venkatesh v. Shidramapa 

Balapa Desai, 18 B. 586; 9 Ind. Dec. (n. s.) 899, 
C li iambaram Chetti v. Ramaswami CheUiar, 
26 la . Cas. 91 1 ; 27 M. L. J- 631 and Sadasook 
Ag'smalla v, Baikanta Nath Basunia, 31 C. 1043J 
9 C. W. N. 83, relied upon. A Gopai; Das v* 
BanmaW 1004 


Afii— «ontd. 

s. 80, Sch. I, Art. 76— 

bond, suit on — Default in payment of install 
menis — Ttr minus a quo. 

Plaiut If sued to recover money due on a bond. 
It ivas an instalment bond providing iliat the 
first instalment should be paid on the 18th June 
1913, the second on the iqth June 19T4 and the 
subsequent instalments on the 19th June of every 
year. The plaintiii alleged and the Court found 
that the first two instalments were paid but that 
the third was not paid. Plaintiff, therefore, con- 
tendtd that his cause of action arose on the 
19th June 1915 : 

Held, that .section 20 of the Limitation Act 
did not apply to the case and it was open to the 
Court to find that the instalments were paid 
even though the fact of payment did not appear 
in the hand- writing of the defendant ; 

(2) that the suit w'as governed by Art. 75 of the 
Limitation Act and the period of limitation 
began to rnn from the date when the default 
was made, \.e., the 19th June 1915. lat Mundo 
Singh v. Krishna Da Yai. Gir, {J924) pat. (,7 fig 

s. 22 , Sch. I, Art. 117 — Amendment of 

plaint, when permi<silte — Addition or substitu* 
iionof paHtes — Court, powers of — Partnerships— - 
Stranger joining member, status of — Firm, 
whether can become member — “Firm,” meaning 
of — Official versio 7 i of an Act, value of. 

A Court has jurisdiction to add or substitute 
parties suo moiu untrammelled by the provi- 
sions of the Limitation Act, but it is not entitled, 
when making amendments, to effect the substi- 
tution or addition of parties to disregard the pro- 
visions of that Act. 

A firm such is neither a person nor an entity 
and. therefore, cannot be a member of a partner- 
ship. The term "firm" is merely a coll, ctive 
name for the individuals who are members of the 
partneiship. 

Jn considering tlie terms ol an Act of the 
le gislature the version of the Act contained in 
the Acts printed and published by order of the 
Government, and not the version set out 
in the Gazette is the accurate and true version 
of the Act which the Legislature enacted. 
2 Cl C. W. N. ci,, diasented from. 

Under Art ,177 of the Limitation Act, 1908, as 
amended by Act XXVI of 1920, ninety days from 
the period within which an application to bring 
legal representatives on the record should he 
made is ninety days from the death of the party, 
A stranger who iS jointly interested with a 
member of a partneiship does not thereby become 
a partner in the partnership itself. 

In a suit by certain members of a partner- 
ship for a dec laration that the partnership is dis- 
solved, and for accounts, enquiries or incidental 
reliefs, one of the defendants was sued as a fiim. 
{subsequently, the plaint was allow’cd to be 
amended and the full names and description of 
the partners of the alleged finn were put in i 
Held, that the amendment did not smount 
to an addition of new parties, but was an amend- 
ment merely kor the purpose of more dtaily 
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describing the parties who were already before the 
Court, and did not, therefore, fall within see- 
f kni 22 of the Wniitaticn Act. C SuoDOYAh 
Khemka y. Joiiarmtti,!, ManmuUv, 50 C. 540; 
(1921) A. 1. R. (0.) 74 ' 81 

S. 26, Expl. — Easement — Period of 

user necessary to esiahlish easement — Interrup'- 
tion — Denial of right --Cause of action. 

A mere denial of right affords a cause of action, 
and any person whose property is threatened with 
a servitude may bring a suit for a declaiatioii 
that an easement is enjoyed on suffcreuce and not 
as of right. The effect of the Explanation to sec- 
tion 26 of the lyimitation Act is to confer an in- 
defeasible right of casement on any person after an 
enjoyment of anything over nineteen years, provid- 
ed he waits less than one year bclore cliallenging 
an interruption and the beginning of liis enjoyment 
arose twenty years before suit. But the Explana- 
tion does not come into o|)eratioii where, at the 
lime of the suit, there had been no interruption, 
L Ghiragh Dinzi. GhuEam Mtjhammad 608 

Sch. I, Art. 14 — Punjab Redemption of 

Mortgages Act {II 0/ 1913), ss. 9, 12 — 
Application for redemption, dismissal of — Suit 
for redemption — Limitation. 

An application by a mortgagor to redeem 
a mortgage under the provisions of the Punjab 
Redemption of Mortgagc\s Act was dismissed by 
the Collector on the ground that the mottgagor 
had lost his right to redeem by the efflux of 
t me. The mortgagor then instituted a regular 
suit in the Civil Court for redempt on of the mort- 
gage : 

Held, that the suit was practically one under 
section 12 of the Act to set as de the order of the 
Collector and fell within the purview of Art. 
14 of Schedule I to the ^imitation Act. L 
RvMCirANDy. Kauka 8f6 

— Arts. 29, 86, 120 — Agra Tenancy 

Act [II of 1901), s. 142 — Suit for compensa- 
tion for seizure of crops under decree ulUmutely 
set aside — Limitation — Civil Courts, lunsdiction 

of. 

A distraint effected under the Agra Tenancy 
Act is a seizure of moveable property under 
legal process. 

Af. brought a suit against J?.* for arrears of 
reut under the Agra Tenancy Act claiming that 
the latter was his tenant in respect of certain 
laud. The Trial Court dismissed the suit but it 
was decreed by the first Appellate Court. i?j 

f referred a second appeal which was decided in 
is favour, but in the mean wliile ikf. had levied 
rent from R. by means of the process of distraint 
provided by the Tenancy Act, Semetime after- 
wards, JR. brought a suit against AI. claiming the 
amount of the payment levied from him by the 
latter together with interest ; 

Held, (i) that assuming the suit to be cognizable 
hy a Civil Court, it was governed by Art 29 of 
:he I/imitation Act and not by Art, 96 or Art, 
[20 of the Act; 

(2) that the seizure of the crops by M. was under 
1 legal process and was wrongful even though 


Aet-^contd. 

A/, had at the time a decree of a Court in favour 
of his title; 

(3; that the proper course for R. was to have 
proceeded under section 144 of the Civil Proced- 
ure Code; 

{4) Obiter — that the suit was not cognizable 
by a Civil Court as it was in substance a suit 
for compensation for wrongful restraint for 
which provision was made in' section 142 of the 
Agra Tenancy Act. 

Article 120 of the First Schedule to the Timi- 
lation Act should never be invoked if there is 
any other Article in the Schedule which upon 
reasonable interpretation of its language covers 
the particular suit with which the Court is deal- 
ing, A Man Sing II 7;. RamNaTii 922 

„ I Arts. 62, 183, 127 — Hindu joint 
Jamily— Separation— Joint-debt realized after 
separation Suit for share by separated member— 
Limitation applicable — Art. 127, apb icahiliiy of 
A suit by a separated member of a' joint Hindu 
faimly against the other members of the family 
to recover his share of money due on certain 
bonds which remained the joint property of the 
parties, but the money due on which was realised 
after separation to the exclusion of the plaintiff 
is, as to limitation, govcnied by Art. 62 of 
Schedu’e I to the Limitation Act. 

Amina Bibi v. Najmunnissa Btbi, 27 Ind CV 

J ^55 and Aldul Gaffar 
v. Hur Jahan Begum, 29 Ind. Cas. 37 a 

434; 13 A. L. J. 086, followed. ' 

Umardaraz Ali Khan v. Wilayat AH Khan 

^ ' 9 (N. s) 

III &]id Mahomed Riasat Ahv. Hasin Banu i 
C. 157; 20 I. A. 155; 17 Ind Jur. 484; 6 Sar. P. 
C. J. 374; Rafique & Jackson s P. Q j.,. 

10 Ind. Dec (N. s.) 737 (r, C.), distiiiRuished. 

Art, 127 of vSch I to the Diiuitation Act 
presupposes tlie continuation of a joint family and 
ot the joint family property till the date of suit 
mid ail exclusion from the enjoyment of such 
joint property of one party by another. It does 
not apply to a case where a family has separated 
and divided its property prior to the suit. A 
Bhagw'an DavS y. SijKiiDiio Korie 953 

^7^17-7 Art. 118-~5i.'i7 for declaration 
that adoption invalid— Limitation, terminus a 
quo. ® 

a he period of limitation for a suit fora declara. 
tion that an adoptic n by a Hindu widow is invalid 
and for a further deck ration that the plaiiitflisa 
reversioner of the husband of the wide, w, commences 
to run, under Art. n8 of Sch. 1 to the Limitation 
Act, from the date of the knowledge of the alleged 
adoption. A Ram i,ai, Rax z,. MuMa Ki rk 
( 1923) A. I. R. (A )j6i 


Arts. 118, 144 — Adoption, irvatid 
—Suit for possession against adoption — LimU 
taiion. 

Under a family arrangement among the members 
of a joint Hindu family, the widow of a deceased 
member was given, in lieu of maintenance, a certain 
share m a village which share was to 
revert to the family on her death unless in 



JENDIAN CASES. 


tix8 


[1933 


Idmilatton A«*— c«iitd. 

the meantime she ad<'pted a son to her deceased 
husband. The widow got the share mutated in 
her own name os well as in that of another person 
whom she declared she had adopted. About 
eleven years after the death of the widow, the 
reversioners sued the alleged adoptee for pos- 
session. If was found that there had been no 
adoption ill fact: 

Heidi that the suit not being merely for a decla- 
ration that the defendant's adoption was invalid 
was not barred under Art. 118 of Schedule I to the 
Limitation Act, and that as it was brought within 
7 2 years of the death of the widow, the plaintiffs 
were entitled to succeed. A Raj>iia DrrAjvA 
V. RASIIIK Lal, 20A I.. J. 8r.i: (ln.>j) A. 1 . R. 
(A ) 23:45 A. 1 14 

g:ch I, Art. 120 - Suit jor ccusiruciion 

oj Will — Limitation, start pc.ni-^Dectaniicry 
mil, when maintainable— h'u‘'ihrr lelief — Specific 
Relie j Act{J of 1877), 5. 42. proviso, effect of. 
A snit for the construction of a Will is governed 
by Art. 120 of the Schedule to the Limitation Act, 
but the fight to sue does not accrue from the death 
of the testator or the date of the Probate of the 
Will so long as the estate is in the hands of 
the executor and the administration had not 
been completed. The right to obtain construc- 
tion of the Will is a continuing right. 

Chukhun Lal Roy v. LolU Mohan Roy, 70 C. 
906; 10 Ind. Dec. (N. S.) 6 oq. followed. 

A suit for a declaratory decree should not be 
dismissed on the ground that it is barred by the 
proviso to section 42 of the Specific Relief Act, 
unless it is quite clear that the plaintiff should .seek 
further relief which he has failed to claim, although 
such relief flows directly ar.d necessarily from 
the declaration sought for 

The provi.«o to section 42 forbid? a suit for a pme 
declaration without further relief, but it does not 
compel a plaintiff to sue for oil the reliefs which 
could possibly be granted 01 debar him Irom 
obtaining a relief which he wants, uules« at the 
same time he ask.s for a relief which he docs not 
want, C RA mRA m ai, Ba nik >S.\ha v. Sya m St nd ak 
BaniR SviiA, 37 C. L. J 482 41 

— Art. 128 , applicahiUly of^Suit 

against co-legalee for share of estate- - LimHatiou. 
A suit by a legatee to reco ver a share of the 
estate of the deceased bequeathed to him from a 
co-legatee who is in possession of that share is 
governed by Art. 123 of Schedule I to the Limita- 
tion Act. 

Metung Tun Tha v. Ma Thif 38 Ind. Cas. 809; 
44 C. 379; 19 Bom. L. R. 294; 13 A. L. J. 96; 32 
M. L, J . 7 f; 21 M. L. T. 971 21 C. W. N. 527. 26 
C. L. J. 169; 9 L. B. R. 56? I'-' 138; 44 

I. A. 42 (P. C.), Zemindar of Bhadrachalam 

& Palavancha v. VenhatadH Appa Rao, 70 
Ind. Cas. 689: 43 M. ly. J. 4S6; (1922) M. 
W. N. 532; 16 L. W. 369: (1922) A. I. R. (M) 
457; 46 M. 190, relied on. L GurBakhsh vSingh 
V. BNAGtgAN Singh 884 

Art. 188 — Mortgage — Agreement 

to pay by instalments — Default — Limitation — ’ 
Civil Procedure Code (Act V 0/1908), s. ii, 0 . 
VII,r. 6 — R^s Judicata~Benamidar— 


timitfttioii Aot—contd. 

ficial owner, whether affected — Pleadings — 
Limitation, ground of exemption from, not 
specified in plaint, effect of — Admission of 
Counsel on point of law, whether binding on party. 

A mortgage-deed provided for re-payment of 
the mortgage-money and interest by monthly 
instalment.s. It was also agreed that default 
in payment of each instalment should constitute 
a separate cause of action. Default having been 
made in payment of the instalments, the mort- 
gagee sued to recover the amount of the instal- 
ments and interest : 

(i) that the suit was governed by Art. 
132 of Schedule I to the Limitation Act and that 
limitation in respect of each instalment began to 
run from the date of default in respect of that 
instalment ; 

(2) that the mere forbearance of the mortgagee 
to sue for the recovery of the amount of the in- 
stalments in respect of which default had been 
made did not amount to waiver and did not stop 
limitation from running. 

Ill a proceeding by or against a benamidar the 
person beneficially entitled is fully affected by the 
rules of res judicata. 

Gur Narayan v. Sheo Lal Singh, 4«j Ind. Cas. 
i; 46 C. 566; 17 A. L. J. 06; 36 M. L. J. 68; 9 L. 
W. 335: 23 C. W. N. 521; I U. P. L. R. (P. C.) 
i; 12 Bur. L. T. 122; 46 I. A. i (P. C.), relied on. 

When a suit, as laid in the plaint, is prima facie 
barred by limitation, the plaintiff must state in 
the plaint the ground upon vvJiich exemption from 
the 1 aw of limitation is claimed, and where no 
such ground is stated the plaintiff cannot be subse • 
quently allowed to set uji and prove such a 
ground. 

An admi.ssion made by a party’s Counsel on a 
point of law is not landing on the party, and if t-e 
oppo.site iiarty has not been prejudiced by such 
an admission, there is no provision of law to pre- 
vent the party on whose behalf the adniivssion was 
made from talking the point in appeal, 
L Na nak Cii \ Nj.) V ■ Mthiamma J) Kh 1048 

£ch. I, Art. 139 — Lessor and lessee — 

Lessee holding over after expiry of lease-^ 
Adverse possession — Suit for ejectment — Limita- 
tion teimmus a quo. 

Where after the expiry of the term of a lease 
the lessee holds over and pays no rtnt, his 
possession is adverse to the lessor, and a suit 
for his ejectment must be instituted within the 
period prescribed by Art. 139 of Sch. I to the 
Limitation Act, the said period commencing to 
run from the date on which the lease expired, 
Bilas Kunwar v. Desraj Ranjit Singh, 30 Ind. 
Ca.s. 299; 37 A. 557; 19 C. W. N. 1307; 29 M. L. J. 
235; 2 It, W. 830; 18 M. L. T. 248; 13 A, L. J. 9911 
17 Bom. L. R. 1006; 22 C. L. J. 5161 (1915) M. 
W. N. 757J 42 I. A. 202 (P. C.), followed. 

Pusa Mai v. Mahdum Bakhsh, 3 Ind, Cas. 566; 
31 A. 514; 6 A. It. J. 584, distinguished. A 
BiSHBSHAR NaM t/. KuNpAN, 44 A. 583; 20 A. 
L‘ h 5931 (192a) A. I. R. (A.)318 4$% 
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Soli. I, Art. 141 , al>hluahility uj , 

Article 141 provides for a &uit by a person en- 
titled to possession on the death of a Hindu or 
Muhammadan female but, it does not apply where 
the Hindu or Muhaiutnadan female has been in 
possession of a full eita.te. 

Ghisa Singh v. Gajraj Sing^f, 33 Ind. Cas. 371; 
18 O. C, 289; 3 O. b. J. .{j, Bishi:>nar Bakhsh 
Singh V. Rameshar Bakhsh Stngh, 44 Ind, Cas. 
3„)8; 21 O. C. ij 4 O. Jv, J. 648, followed. 
ijK'NisSA ,j, Shafjq-liz i!;\ man, 20 O. C. i 33 : 
(ii>2 3) A. 1. 11. p ) 185 626 

-Arts. 142,144 — Adverse posses- 
sion— Trespasser ,\ transferee from, whether en- 
titled i) tack on period of possession to that of 
predecessor. 

Where a trespasser sells his claim to jmssession 
to a purchaser, the latter is entitled to tack the 
previous possession of his ])rcpecessor to his own 
possession for purposes of limitation and each 
subsequent purchaser of the claim or right to 
possession has a similar riglit to tack the previous 
pel'iois of his prederessors-in title. R Ma Mm». 
HadJi MaiiomiCd, I R. 176; (1923) A. I- R. (R.) 
20r 31 

..... Art. 144 , applicabfhty of. 

Article 144 of the J, imitation Act, 1^08, does 
not apply where a suit is otherwise speaally pro- 
vided for. 

Runchordas Vandravandas v. Parvaiibai, 23 B. 
725; I Bo.n, h. R. 007; 3 C. W. N. O21; 26 1 . A. 
711 I Sar. P. C. J. 5431 12 Ind. Dec. (n. s.) 485 
jp. C.), followed. 0 ^ahtF-un-njssa z;. vSiiAFr-uz- 
Zaman, 26 O. C.133: (19.^3) A. I R. (O.) 185 626 

Alt. 144 "T/rci planted on land of another 

without his consent — Suit for removal of trees 
and possession of land — Limitation. 

The defendant planted trees on the plaint- 
iff's land without having any right to do so and 
the plaintiff sued for the removal of trees and 
for possession of the land : 

Held, that the period of limitation applicable to 
the suit was 12 years. 

Musharaf AH v. Iftkhar Husain, 10 A. O34 j 
A. Wj N. (1888) 257; 6 Ind. Dec. (n. s.) 427, dis- 
tinguished. A Muhammap Shaft z;. Binukshki 
vSa RAN Singh » 266 

— 145 — Civil Procedure Code 

{Act 70/1908), 0 . XXI,rr. 44, ^^-—Attach- 
ment of property — Suit for possession from 
sipurd-dar by owner — Limitation. 

The period of limitation for a suit against 
a sipurd-dar, or temporary Officer of the 
Court in charge of attached property, for the 
return of the property by the successful objecting 
owner of the property is thirty ye rs under 
Art. 145 of Schedule I to the ^imitation Act 
and commences to run from the date when the 
Court orders the return of the property to the 
owner, as the relationship of depositor and 
depositary is created between the owner of the 
property and the sipurd-dat on that date, 
N I# 4 «SHMMlCkANp v I>D'I,ICHAND, (I924) A. I. 
R. (N.)i* 787 


bimitatiott Act— contd. 

g0h. I, Art. Civil Procedure Code 

{ Act V of 1^0^), O. XX, rr. t, Judgment 
signed but not pronounced till later dale — Limita- 
tion, operation of. 

Although under Art. 156 of the ^imitation 
Act the period of limitation for an appeal begins 
from the date of the decree or order appealed 
from, where a judgment is signed but not pro- 
nounced till a later date, limitation begins to 
run from the date of the pronouncement of the 
judgment, as, in view of the provisibns of O XX, 
r. 7, of the Civil Procedure Code, whatever might 
be the date upon the face c.f the decree, it must 
be emsidered as dated on the date of tlie pro- 
nouncement of the judgment. 

The day on which judgment is pronounced 
within the meaning of O. XX, r. 7 of the Civil Pro- 
cedure Code i.s the day on which it is pronounced 
in open Court in accordance with (). XX, r. i of 
the Code. Pat Sagarmaf Ma rVv’a ri v. T, acjimisa ka n 
M iSfR, I pat. 771; (i92 3)A.I.R. (Pat.) 129 879 

— Art. 164 -Civil Procedure Code 

(Act VoftgoS), $. 141,0. IX, r. 13 — Pro- 
ceedings other than suits— Liinitaiion. 

Article 164 of the limitation Act is not 
restricted to applications to set aside ex parte 
decrees passed in suits. It also applies to similar 
applications made in proceedings otlxcr than 
suits, e.g., a petition to file an award under the 
Arbitration Act. S Fi.Eming vSnaw & Co., v' 
ManGai^chand-Bvtarkai'AS iCS5 

Alt, 181 — Preliminary decree 

affirmed in appeal — Application for final decree 
— Starting point of limitation — Tmc f^xed for 
payment of money, commencement op— Effcci 
of disposal of appeal on isctee. 

Wlien a preliminary decree in a mortgage 
suit is affirmed on appeal, an anpUcatiou made 
within three years of the date of the affirmance in 
order that a final decree might be passed is within 
the period prescribed by Art, j8r of the I<imita- 
tlon Act. 

Gafadhar Singh v. Kishen Jiwan Lai, 42 Indi 
Cas. 93; 39 A. 641J 15 A. I/.J. 734, NiMamm-ud-din 
Shah V. Bohra Bhiin Sen, 43 Ind. Cas. Byo; 40 
A. 2031 16 A. L. J. 85 and Jayanti Venhayya 
V. Damisetti Sathiraju, 64 Ind. Cas. 470J 44 M. 
714; 41 M. T. J. 117,* 14 It* W. t8o, followed. 

Time for the doing of any thing under a decree 
runs from the date of the ultimate decree which 
terminates the litigation and becomes, at soon 
as it is passed, the only operative decree be- 
tween the parties. 

WBen time is fixed by the lower Court for pay- 
ment of money, and the decree of that Coiutt 
is confirmed on appeal, the time for payment 
runs trom the date of the decree ot the Appellate 
Cjui't though the latter decree does not expressly 
provide that the time for payment should be 
calculated from the date of the appellate decree. 

If the decree of the lower Court is reversed by 
the Appellate Court, it is absolutely dead and gone] 
if, on the other hand, it is' affirmed by tne Appel- 
late Court it is equally dehd and goht, though 
u a different way, namely, by being ffierged in thf 
dectetof theauptrior Conti wUlcillilM fti 
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um 


Ziimitaiion Aot — concld. 

for all iatenti and purposesj botli the decrees 
cannot exist simnltaneonsly. 

Aruitachilla v. Veludayan, 5 M. li. C. R, 215 
and Mahammai Sulatman v. Muhammad Yar 
Khan, 11 A. 267; A. W. N. (1889) 55; 13 Ind. Jur. 
437; 6 Ind. Dec. (N. S.) 598 B.). followfcd. 

Batuk DW, 23 Ind. Cas. 644; 41 

I. A. 104; 19 C. L, J. 574; 3^ A. 284: 18 C. W. 
N. 740; 12 A. It,] . 59t>; 16 Bom. L. R. 36c>; 27 M. 
D. J. ij I D. W. 729 ; (fQM) M. W. N. 437 (P. C.). 
Abdul Majidr. Jjwahir Lai, 2Sln^\. Cas. 640; 36 
A, 350; 12 A. I4. J. 624; 16 Bom. L. R. 395; 18 C. 
W. N. 963; 19 C. L. J. 626: 27 M. ly. J. 17; (i 9M) 
M. W. N. 485; i6M.Iy.T. 44: I L.VV,483 (P.C.) 
distinguished. C Uma Chakan ChaKrabauti v. 
Nibaran Chandra Chakarabalxi, 37 C. J. 
452; (192.3) A. I. R. (C.) 389 2 

Sch. I, Art. 182 (6) — Execution of decree 

•^Ordtf hy Court — Application for time — 
StepAn-aid of execution. 

An order by an Execution Court fixing a date 
cannot be relied upon as a step-in-aid of execution 
within the meaning of Art, 182 (5) of Schedule 
I to the lyimitatiou Act, inasmuch as the step is 
not taken by the decree-holder ; nor can an appli- 
cation by the decree-holder for further, time be 
regarded as an application to the Court to take a 
step in>aid of execution, so as to give a fresh start 
of limitation. 

Kedarnaih Dutt v. Harra Chand Dutt, 8 C. 42OJ 
4 Ind. Dec. (n. s.) 268, Chalavadi Kotiah v. Poioori 
Alimelammah, 31 M, 71; 18 M. D. J. 46; 3M. L. T. 
329, distinguished. M PARa:nASARATHi CheiTi r. 
ABdvi Ra him Sahib, 1 8 D. W. 109; (1923) A- I. 
R. (M.) 686; {1923) M. W. N. 871 489 

Limited ownet^ Alienation — Consent of some of 
- sever alreversioners-^Ahenation.validtty of. 

Any reversioner can sue to set aside a sale 
made by a limited owner and the consent of 
other reversioners to the sale does not debar him 
from doing so. Pesh Zabxa Khan Said Habib 

246 

Madras civil Courts Act (IX of 1878), s. 12 

biee CouRt-PEES Acx, O. VII, r. (c) 116 

Madras District Municipalities Aot (V of 39£0), 
s. 249 , Sch, V, cl. (4) — " Ltkely to he dangerous 
to human HJe, health or property,** interpretor 
Hon of^Machinery-^Presumption of danger — 
Conversion of paddy into rice, whether industrial 
purpose. 

The expression which is likely to be dangerous 
to human life or health or property" occurring 
in Schvdule V, danse (4), of the Madras District 
Munidpalities Act must le read as qualifying 
not only the last dause ''any industrial pur* 
pose" but has to be read with each one of the 
piece ing dauses. 

Ordinwy, a <7 large machinery is dangerous 
to htt > an me, but this cannot be presumed with 
sefer.nce to any particular tnachfnexy, such as 
ft rice mill for converting paddy into raw rice. 
The conveiston of paddy into rice is an kdnst- 
da} purpose ivitbln the meaning 4 aus« (d) of 


Madras District MunidpaliMei Aot—l989-^ndd. 

Schedule V in Madras Act V of 1920, M Rama 
Chandra, In re , 45 M. T. J 555; (1923) M. W. N. 
767;i8d. W.6i8;33M.L.T. 234;25Cr, L.J. 3 

691 

Madras District Municipalities and Local Boards 
(Amendment) Aot (U of 1922 }— Afadras Local 
Boards Act {X I V of 1920) — Election of Pre » 
sideni of Taluk Board — Members without oath of 
allegiance — Legality. 

The election of a President of a Taluk Board 
by members of that Board who have not taken 
the oath of allegiance as prescribed by Madras Act 
II of 1922 is invalid. M V. P. RaJahbaXHEr 
Mudadiar V. A. M. Viswanadha RbddL 45 M. L. 
J 543 620 

Madras Estates Land Aot (I 0 ! 1908), s. 8 
— Inava granted prior to 1802, whether estate — 
Presumption. 

The fact that certain lands were granted as an 
inam prior to 1802 affords strong evidence that the 
lands so granted were excluded from the per- 
manent Settlement and do not form part of an 
"estate” within the meaning of section 3 of the 
Madras Estates Land Act. 

Kuppu Reddi Nookayya v. Mandaluka 
Bheemanna, 73 Ind. Cas. 733; (1923) M. W. N. 176J 
17 L. W. 712; (192.3) A. I. R. (M.) 454; 44 M. L. J. 
91. followed. M Tota VarahadUh d. VaTSaVaya 
VEnkaYa, 18 L. W. 324; (1923) M, W.N. 732; 
(1924) A.I.R. (M.) 117 466 

Madras Local Boards Act (XIV of 1920), 
Absence of drain or cesspool — Sewage 
water allowed to overflow on road — Offence. 
There is no provision in the Madras Local 
Boards Act, XIV of 1920, which imposes upon a 
local authority any obligation to constrnct a drain 
or cesspool in every street. The absence of a 
drain or cesspool is not an excuse or justification 
for the owner of the premises for letting sewage 
water flow over the ndghbonring road. Such 
an act is an offence under section 129 of the Act. 

Queen- hmpress v. Seoudappayym, 15 M. gi; 

1 Weir 747; 5 Ini. Dec. (N. s.) 412, Emperor V. 
Nagan Chelty, 30 M. zzt; 17 M. L. J* 37a,* 6 Cr. 
I*' 1 * *35, followed. M Public Prosbcu'Tor vi 
Pachapfa Mudaeia, 18 L. W. 694; 25 Cr. L. J. 56 

760 

Madras Small Cause Court Rules, 0. XXXVII, 

r. 1 — Suit on pro-noie — Summons in Bonn Bo. 13 
— Direction to file application to depend three 
days before hearing, legality of. 

A direction in a summons in Form No. 13 issued 
to the defendant under 0 . XXXVII, r. i of the 
Madras Small Cause Court Rules that the applica- 
tion for leave to defend the suit most be filed 
in the Office of the Registrar and copies thereof 
mu.st be served on the plaintiff or his Pleader 
not later than three clear days before the date 
of hearing is unreasonable and invalid. 

In the absence of any provision giving power 
to the Court to extend the time fixed in the sum- 
mons or any provision compelling service of notice 
sufficiently early to enable the defendant to comply 
with the direction, the direction in the summons 
must be held to be ultra vires and* a Court acts 
without jurisdiction in enforcing such a direction, 
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MAfie«9 Smal Causa Couci; Bulej — concia. 

Rules framed for the guidatice of Courts of 
Justice should exhibit a greater degree ot reason- 
ableness and fairii ss tnau the rules and bye- 
laws made by statutory bodies. 

Stiles V. G^tHnski [Nokes v. Corporation of 
Islington], (1904) i K. B, 615; 74 J. K.B. 485; 
90 U T. 437; 5aW.R.462; 68 J. P. 183:2 G. R. 
341 j 20 T. Jb R. 219, Arlidge v. Islington 
Corporation, 2 K. B. 127,; 78 B. J. iC. B. 

553; too B. T. 903; 7 B. G. R. 649; 73J.P.301; 
25 T. B* R* 470, Johnson v. Croydon Cor- 
poration, (1886) 16 Q. B. D. 708, 55 B- J. M. C. 
117; 54 B.X. 295; 50 J. P.487, Qmzie Mahmudar 
I^man v. Sarat Chandra Dutt, 5 C. W. N. 259, 
British India Steam Navigation Company Limited 
V. Sharafally, 70 Ind.Cas. 888; 44 M. B. J 100:17 
B. W. 705; (1923) A. I. R. (M) 435, consiJered. 

In the case of small causes expedition and 
saving of time are aimed at in framiug the rules, 
but the rules should not be such as to make them 
impossible of compliance in some cases, however 
honest and bona fide may be the attempt of a 
party to comply with tuem. M D. K. KanniS.i 
V. Dsvicuand, 18 B. W. 414; (1923) M. N. 
750; 45 M. B. J 699; 4^ M, 847; (1924) A. X.R. 
(M.) 46 m 

Majority Act (IX of 1875). s. 2 — Muhamma Ian 
Law — Marriage — Majority, age of — Right to 
contract marriage. 

The Muhammadan Baw of marriage, dower and 
divorce is not aj±ected by the provisions of the 
Majority Act uS to the age of mij.-iry. Min 
rity, imder the Muhammadan biV, lies 

on completion of the fifteenth year, cud every 
Muhammadan of sound miud wJtio has attained 
puberty may validly enter into a contract 
of marriage, even if he or she is a minor imder 
*h® provisions of the Majority Act, B B£;gum 
B iBiy. RahmaX Riian hQ 2 

JBIalabar Law— Tarwad — Kamavan — Renewal of 
kanom before date of expiry fide dispute as 
to validity of prior renewal — Compromise, whether 
binding on 'IsHTWnd,-— Powers of Karnuvan — Costs 
when payable by successful party. 

The ha navan of a Malabar tarwad executed 
a kanom demise for consideration lu renewal 
of an existing tenure, before the date of its expiry 
in settlement of a bona fide dispute with the kanom- 
dar relating to the validity and* binding cha- 
racter of a still earlier renewal by which the exist- 
ing tenure was created by a prior karnavan. 
In a suit by the senior ananiravtn ot the tar^ 
wad to set aside the demise as not binding on the 
tarwad ! 

Meld, that the kanom having been executed 
in settlement of a bona fide dispute between the 
parties and for the benedt of rue estate so as to 
avoid litigation was valid and binding on the 
members of the tarwad and it was immaterial 
that the sum received by the karnavan -was 
spent for the benefit of the estate or misappro- 
priated by him for his own purposes, provided 
there was no collusion between him and the 
defendant. 

Mamsumran Prasad y, Shyam Kmnari, 

CWf 711 49 I. A. 344; 31 M. B. T, aoo; 3 P. B. T. 


MalAbar Law— concld, ;; 

740: (1922) A. T. R. (P. C.) 356; i Put'. 7(i; i5 B. 
W. 95b; 2£ A. B. J. i3; 9 O. & A. I,. R. (P. C.) 
175; 27 C. W. N. 269; 37C;B. J.35r>; 41 B. J. 
751: 25 Bam. B. R. 631 (P- 0.), followed. 

If a person compromising with a karnaun is 
satisfied that the compromise is a bona fido one 
and that, i nth? ordinary course, a benefit will accrue 
to the estate, it is not necessary for him to prove 
that it actually did so as against the allegation 
that the benefit which should have accured wa# 
fraudulently misappropriated by the karnavan 
unless the person compromising is a party to 
the fraud and acts in collusion with the karnavan. 

A renewal of a kanom by the karnavan of a 
Malabar larva! before the expiry of it* period 
when such renewal is to take effect from the dats 
of Its expiry is not valid ualess it is shown to be 
for necessity, for it is impossible to predicate some 
years in advance what the state 01 affairs will be 
when the original kanom expires and what in- 
cidents should be imposed, in order to make the 
demise beneficial. Where, however, the karnavan 
obtain* the consent of the kanomd tr to a pre- 
mature renew il to take effect at once, it dues aot 
necessarily follow that it is an act of bad 
mauagemeat even if necessity be not proved, 
for the kaniivan has full powers of management 
and is in a position to decide whether the trans- 
action is a prudent one or not. 

The position of the karnavan of a tarwad i» 
liigher than that of a Hindu widow and he has 
in some respects greater powers than a manager 
of a joint Hindu family. He has full power of 
mauagemeul of the family property and It 
entitled to make alienations by way of kanoms 
of the tarwad property without necessity. 

Ponambilaih Parapravait Kunhamod Ilajee r. 
Ponambilath Parapravan Kutiiath Hajee, 3 M. 
160; I Ind. Dec. (n. S.) 675, relied on. 

A .successful party should not be made to pay 
the loser's costs .save in exceptional cases, sucha.«, 
when his false contentions have been the cause of 
uuduly .swelling his oxiponont's costs. M RiiNAXii 
Pa'i'iiEN ViiiiXii, V. KaritmaXHIi,. 18 B. W.203; 43 
M. B J. 25b; (1923) W; N. 807; (1923; A. i. R. 
(M.)7oo 478 

Minor — Alienation by guardian-^l'est for deter 

mining whether alienaiion binds minors Altenee 

duty of. 

The test for deterxiiiiiiag whether an aliena- 
tion by the guardian of a minor is binding on 
the minor is, whether the alienation was for neces- 
.sity or for the benefit of the minor, it 13 for 
the alienee to establish t mt he made all proper 
an I necessary inquiries, and that ne had acted 
in good faith in advancing monies to the natural 
guaitUan of the minor, 

Ilunoomayipcrsand Panday v. Musa nmat Bahooce 
Miinraj Koonwerce, 6 M. I. A. 393 at pp. 42 3* 4 24 ; 
iS \V. R. Hi Hi Sevestre 253W; 2 Suth, i\ C. J. 29; 

I Sar. P. C. j. 552; 19 R. R. 147 (P. C.), followed^ 

B Rvoji ThakvRam PaXISi, NiilARKAR 
Svdaram Marwadi,, (1923) A. I. R. (B } 213 56 i 

Certificated guardian of person, appli* 

Gation by, for sanction of marriags^Proper pr§* 
Qsiare-^ Benefit 0/ minor. 
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maor^contd. 

Wben once a guafdiati of the person of a minor 
is appointed under the Guardians and Wards 
Act, any appiication for the marriage of the minor 
must be considered from the point of view of 
benefit to the minor. A relation who is entitled 
to be heard on the application may be heard, but 
his opposition to the application must be consider- 
ed at its true value and cannot be considered 
ai an absolute bar to the Court giving sane* 
tion to the marriage. B GanuGopai, J^onar v. 
DaPTaPra YA IvaXma n FoTdar, 24 Bom. L. R. 845: 
(192O A. I. R. (B.) 335 128 

Compromise on behalf of minor — Court, 

duty of — Opinion of next friend or guardian, whe- 
ther can be ignored — Guardian acting improperly 
— Procedure, 

It is settled law that, although the Court can 
and must approve of a compromise on behalf of 
infants, it cannot and will not force one upon 
them against the opinion of their next friend or 
guardian ai litem n the act on. 

In re Birchall, Wilson v. Birchall, (1882^ 16 Ch. 
D. 41; 44 I<. T. 1 1 3; 29 W. R. 27, followed. 

If the Court finds that a guardian or next 
fiiend is acting improperly and against the in- 
fant's interests in refusing to assent to an arrange- 
ment which appears clearly beneficial to them, 
steps may be taken to remove h m and substi- 
tute some other person. C Hraia ngin^i Dassi v. 
BhagwaTi Sundari Dassi, 27 C. W. N. 792;{i923) 
A. I. R, (C.) 685 682 

— — , liability of — Debt incurred by father 

during min nty of sou — Hypothecation by minor 
on attaining majority of ins own property for 
father's diot — Want of consideration — Jslecessity 
Where tiiere is no pre vious contract by a minor 
at all but o.ily by hisfaLUer, the liability of the 
father can be no consivleration fo^ a fresh con- 
tract by tne minor on attaining majority waereby 
he hypothecates his property to secure payment 
of a de Jt arising out of tue said lia ality. Should 
it be proved tnat tae liability was incurred for 
necessaries or oenefit of tue minor, or that at the 
tiaie tne Hypothec ati m opud was entered into 
there was a genuine claim against tne minor 
and a suit against nim was threatened, then an 
adjustment of accounts whereby the creditor 
accepted a lertain sum and his undertaking 
not to sue the minor for the sum due, might ne a 
good considerat on for the bond. 

A liability under a contract which is void on 
the ground that one of the contracting parties 
is a minnr is no consideration tor a fresh contract 
made by the minor on attaining majority. 

Knshnan Chettyv. Vellaichami Thevan, izind, 
Cas. 568; 37 M. 3b; 10 M.ri.T. 383; (1911) 2 Ai. W. 
N. 401; 2v ai, 1 ^, J. 1077 and Narendra Lai 
Khan v. Hrishikes i Mukherjee, 4O Ind. Cas. 705, 
foil wed. Pat CiiikhuriRamv. Gopai, Narain 
Ram 1002 

— Transfer not for benefit of, nature of — 
Sii sejumi Uansferee, whether can question 
transfer, 

A transfer which is not for the benefit of a 
minori is voidable at the instance ol the minor 


Kinor— coiicld. 

ond cannot be questioned by a suftieqnent trans- 
feree. L Muhammad 'HAFiZupr.AH Khan w. 
^ui.aqiMai,, {1923) A. I. R. (b ) 299; 4 I,, id'i; 5 
h. I*.J. 355 ; 6 I.. Iv J. 4 « 80 

Mortgage by way of conditional safe — Agreement 
to transfer — Equity of redemption — Part per for- 
mance — Suit for redemption — Agreement whether 
admissible in evidence — Registration Act {XVI 
of 1908), s, 17. 

Plaintiffs conveyed two Survey Nos. 76 and 
394 to the defendants for Rs. 1,200 by a deed of 
sale. At the same time another deed was passed be- 
tween the parties whereby the plaintiffs undertook 
to pay to the defendants Rs. 125 per annum for a 
period of ten years and on such re-payment the 
defendants undertook to re -sell the property to the 
plaintiffs. Subsequently, the parties arrived at an 
arrangement which was embodied in an unregistered 
document and by which the plaintiffs gave Survey 
No. 76 to the defendants as sold for the mortgage 
amount and retained the other Survey No. free 
from the mortgage -debt. Defendants took poss- 
ession of Survey No. 76 accordingly. Dater 
on plaintiffs sued to have an account taken of 
the mortgage ; 

Held, that, inasmuch as the agreement arrived 
at between the parties with regard to the 
apportionment of the two Survey Nos. had been 
acted upon for some eleven years prior to the 
suit it was. according to the equitable principle 
of part performance, binding and the plaintiffs 
were not entitled to succeed. 

Per Marten, J. — ^To establish the principle, of 
part performance it must be shown that the res- 
pective parties have so changed their respective 
positions, that the change can only be referable 
to the contract alleged. 

Per Marten, J., {Fawcett, /, Conira.)^h 
document which embodies an agreement between 
the parties and does not itself purport to be a aale- 
deed, but merely creates a right to get for^i al 
sale-deeds if necessary does not as such 
require registration, 

Mahomed Musa v. Aghore Kumar, 28 Ind. 
Cas 930; 42 I. A. i; 17 Bom. D. R. 420; 21 C. D. 
J. 231; 28 M. I,. J. 548; 19 C. W. N. 250; 13 
A. D. J,229; 17M. D.T.143; 2D. W. 258; 42 C. 
801; (1915) M. W. N. 621 (P. C.), Hiralal 

v. Shankar, 62 Ind. Cas. 637? 23 Bom. D. R. 506J 
45 B. 1170, Sahmut-uz-zamani Begam v. Masha 
Allah Khan, 43 Ind. Cas. 645; 40 A. 187; 16 A. !#• 
J. gS, followed, B Sandu VAi,jiy. Bhikchand 
Sura jMAb, 25 Bom ly, R. 381; 47 B. 621; (1923} A. 
I.R.(B.) 473 118 

Construction of deed ^ Interest, whe» 

ther charge on property — Redemption — Improve* 
ments made witnout consent of mortgagor-^ 
Mortgagee, whether entitled to amount spent on 
improvements • 

A mortgage-deed after providing that the mort- 
gage-money would carry interest at a certain 
rate concluded with tne statement that when 
the mortga or makes the payment he will pay 
the whole money: 

Held, that the stipulation meant that the 
mortgagor would pay the "whole money'", i, e», 
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principal and iatarest, at one time, and that, theie- 
f ore, the interest was a charge on the property. 

A mortgagee who has effected improvements 
on the mortgaged property is entitled to be paid, 
at the time of redemption, the amount spent 
by him on such improvements, provided the sura 
spent is not unreasonable, and the improvements 
have increased the value of the property. 

Rihhi Kesh v. Jwala Sahai, 52 Ind. Cas. 86a; 
78 P. R. igig, followed. 

Rupan Singh v. Champa Lai, 26 Ind. Cas. 
521; 37 A. 811 13 A. I/. J. 14, distinguished. I, 
I/ABHU Ramv. Abdui,i,a, (1923) A. I R. (I/.) 587 

18 a 

^ — Crops still to he sown, hypolhecalion of 
-^Transfer-~^ Notice — Bona HdQpurehasey, HabiU 
ity of, 

A mortgage of a future crop still to be sown and 
cultivated is recognized in India. The transaction 
is not governed by the Transfer of Propert/ 
Act or by the Indian Contract Act, in so far as 
it is neither a mortgage ol immoveable property 
nor a pledge of exisUng moveable property. It is in 
the nature of an agreement to mortgage moveable 
property that may come into existence in future, 
and as such it creates an equitable charge which 
is valid and enforceable. 

Misri T.aJ v, Moihar Hossnin, 13 6 

Ind Dec. (tj. s.) G74, followed. 

A bona fide purcha.ser of such property without 
notice of the prior charge is not liable for the 
money clue on such a charge. 

Bansldhar v. Sant Lai, 10 A, 133; A. W. N. 
1888) 35; 6 Ind. Dec. ( n . s .) 00 and Sreeram 
Narasiah v. Bommiteddi Venkataramiah, 47 
Ind. Cas. 976; 35 M. T. J. 450; 8 h. W. 517; (1918) 
M. W. N. 718; 24 M. L. T. 45-q 42 M. 59, relied 
upon. A RamSarui* V. MohanLai, 816 

Deposit of title-deeds — Equitable 

mortgage, 

B, entered into partnership with one C. for the 
making and sale of oil. There was an existing 
mortgage on one of the mills brought into the part- 
nership by C, and in order to pay it off C. asked H, 
to raise a certain sum of money. It was provided 
in the deed of partnership that the mortgage 
should be paid off out of the shar^ of profits of 
C. Under in tructions from H, his clerk paid 
off the mortgage and brought back the title-deeds. 
There was no proof that C.had agreed verb..Uy 
to create any eciuitable mortgage in favour of a. 
On tire other hand, H. admitted that he took 
charge of the books as manager and, further, there 
was no entry in his books of any transaction by 
way of mortgage : 

Held, that the deposit of title-deeds did not 
create any equitable charge in favour ot H, P. C. 
He NO Mon & Co.t;. LimSaw YgAN, 18 L.W.92} 
(1923) A; I.R. (P.C,)8t; (1923) M W. N. 614; a$ 
M. I,. J. 776; 33 M.U.T. 430; I R 515 887 

— Mortgagee purchasing po'/tion of mart- 

gaged property — Part redemption of mortgage — 
Amendment of mortgage-decree. 

Where a mortgagee by his own act in 
acquiring oae of the mortgaged properties ^has 


split up the integrity of Uie mortgage, any per- 
son interested in a share of the mortgaged prop- 
erties may redeem that share on payment 
of the proportionate amount of the balance of 
the mortgage-debt and is entitled to get a 
decree passed on the mortgage a ended ft i* that 
purpose if it does not already make the neces* 
.‘^ary apportionment in proportion t the value 
of the properties held by each of sm h persons. 

Dehendra Nath Sen v. Mifza Abdul San ad 
Seroji, I Ind. Cas. 264; 10 C. h. J. 150, Surjiram 
Marwari v. Barhamdeo Prasad, 2 C. L. J. 202 and 
Nawdb Azimut Ali Khan v. Jowahir Singh, 

I. A. 404; 14 W. R. P. C. 17; 2 Suth. P. C. j. 346: 
2 Bar. P C. J. 573; 20 B. R. 602, relied upon. Fat 
RAGriTTNAl'H PrASaD SiNGH v. SaDHu JBARAN 
ProSad vSinGh 821 

— Mortgagors jointly and severally liable-^ 

Mortgagee realising money from one oj the mort- 
gagors — Contribution, liability for. 

Plaintiff No. i and defendant No. i mortgaged 
their respective properties to one A for Rs 400, 
agreeing as between themselves to take the mort- 
g.'ige-money half and half, but their liability to 
the inotfgage was joint and several. A, having 
brought a suit to enforce his mortgage get a .decree 
and in execution thereof brought the plajUtiffs' 
propei-ty to sale. Plaintiffs then brought the 
present suit claim. ng contribution from the de- 
fendants to the extent of that portion of the 
iiinii gage -money which wa.s appropriated by 
them » 

Held. that, the mortgagee was entitled to pro- 
ceed again.'t the plaintiffs* propertirs for the 
entire dcld due to hjin and ns the plainlifis weic 
compelled to discharge an obligation which 
vested not only on them but also on the defend antf, 
the defendants were liable to pay contribution 
to tbe plaintiffs. 

Wajahat Husain v. Ratan Lai, i% Jnd Cat. 
182; 8 A. U. J. 1092, distinguished. Fat 8ANt 
Uai, Singh y, nanko I,ai,b Bingh, (1923) P T. 
369 86 

Part payment of consideration— ’Jtkt&x- 

nama about payment §f balance — Mortgagor ac- 
cepting payment after dm date — Acquiescence.^ 

In equity all that is required, prima facie even 
when the period of payment is expressed, is that 
the promisor should show that he was ready t© 
perform his part within a reasonable time. 

Plaintiff sued on a mortgage executed in his 
favour bv the defendant on the 12th December 
IQTO for Rs. 7,000. At the time of the mortgage 
Rs. 3.C00 only were paid to the mortgagor 
and an ekrarnama of even date with the mortgage 
was executed with regard to the payment of the 
balance by a certain specified date. The pay- 
ment was not made by that date but the mort- 
gagor accepted a payment subsequent to that 
date: 

Held, that by this belated payment there wai 
no new or substituted contract, but merely a 
waiver of the stipulation as to the time of pay- 
meutj 
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(?) that the mort^^agoi' having: aoceptctl a pay- 
ment after due date had acquiesced in the airatipe 
ment and could not now contend that the nioit- 
jpage was onh?' for the amount originally advanc- 
ed. Tat Bibi IIaI^iZunnissa v. I>:Ai\ai bin Kit an 

123 

— PersO'nal covntanf hy fnoftgamor — Suit 

cn mortgage — Peace, form cj — Fersoital decree, 
when j>assed. 

A denee in a moitfrj:e frit vlun the ircit^ege 
contain.s a jcr^rnal covd’cnt .‘leuld dinct “that 
if thcie is any deficit the mrTl,cag(c flcnld 1c 
at liberty to a|ply iot a jdicral dcdte to tie 
halaiicc against the nintgag<r 

A personal dccice in a moifgo.fe suit is 
passed only vlien it is found that the net 
proceeds of sale of the mertgafed pio^eity are 
insufficient to pay the moilgace amount. B 
KKSIIAV MaNJA BhA T COVINJ) NaCJA BirjiT, ? i 
■Jtoiii. p. 11 .S4 (1923) A> I. K (B.) 32 1£8 

Toj t diem ov rfehs. 

Thertdinarv tile as regards the payment of 
interest on a mortgage is, thrt the niortg icc is 
entitled to ^ 05 ^ damage fit the rate of interest 
stipulated in the instrimenl of mortgage rv ' for 
the whole period during which the priiujpal snm 
has remaine'l lo’pnid. 

Mo^an Aial v Mv! au ma'l Bahhsh, eoind.Cnc. 
rrt; 3B-2 oo: (1022) A. I. ll. (P.) 4 H l\ p. 

(h ) 55 : 42 B. R. 1922 (F. IP), follouecp 
The r-e^*io" whether a mortgagee is entitled 
toii'eTi-"! ■ t'e cost of repairs must he deter- 
mined with icfcrciif c to the terms of th- par- 
ticular contract under coiisiderntion. L RamTI 
Pap I/. SiirBBA, (1923) A. I. R. (P.) 3 ow 667 

Pfior and puisne mortgagees — 

Foreclosure hy prior mortgagee — Puisne mortgc gee 
net impleaded — Pight to redeem prior motpnge — 
Civil Procedure (ode {Act V of iqoSh 0 . 
XXXJV, r. I. 

In a suit hy a pusine mortgagee the pin r 
mortgagee was impleaded as a defendant hut wrs 
di.scluirged as lie pleaded paramount title. The 
pi is’ e mortimgee purchased the mortgaged pro]i- 
erty in execution of the final decree on 15th Ko- 
vemher 1916. The prior mortgagee sued on his 
mortgage without inahing the puisne mortgagee a 
party and obtained a final decree on I2tli October 
1916 and possession on 17th October loid. The 
puisne mortgaiee sued to redeem the prior mort- 
gagee who in his turn claimed to redeem the former 
as he had foreclosed the equity of redemption ; 

Held , that the prior mortgagee could not lie 
ahowed to redeem as he would thusget an advantage 
of his own breach of the law in not impleading 
the rmisne mortgagee as a party to Ins suit. 

Hassanhhai v. Umafi, 28 B, 153; 5 Bom. p. K. 
892, not followtch N Govindrao n. Rukmanand 

899 

— _ — Prior and subsequent mortgage '^ — 
Deere* on subsequent mortgage — Sale in epte- 
ottion — Auction-purchaser , whether entitled to 
recover possession — Prior mortgagee, rights of. 
One R mortgaged his property to S on the 14II1 
December 1902. In 1912 R sold a portion of 
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the property to 5 for R?. 400 found due on the 
mortgage. His right under the mortgage of 
1002 was kept alive. Meanwhile, on the 20th 
July 1907, R had mortgaged his entire property 
to C who obtained a mortgage-decree ana put 
the property to sale when the plaintiff purchased 
it. Plaintiff could not, however, obtain possession 
cn account of on objection by 5 and instituted 
the pre.scnt suit for recovery of possession: 

Held, (1) that 5 being in possession of the prop- 
erty as owner liis right of redemption was not 
lost in spite of the purchase made by the plaintiff 
in excrution of moif gage-decree of C ; 

(2) but that 5 had only a right of redemption 
andcoidd not resist the posscs.'^ion of the plaintiff 
unless he icde< med the p^ope^t3^ 

Painstom Singh v. Pandohi, 67 Ind. Cas. 533; 
20 A. I,. J 401: (1022) A. I. P. ( A .) 135; 44 A. 46?; 
4 U. r. J,. R, (A.) 1 .- 13 , followed. lat BtkikCbi 
Sing ii r . Sa roi a Pp * .pa ] > Mi k i- t- ji, 5 p. J, . T . 
95 942 

Prior and subsequent mortgages — Prior 

mortgagee failing to set up mortgage in suit 
on puisne mortgage, whether can enforce ii 
against mortgagor . 

TI’c rule that a prior mortgagee who abstains 
from setting up his prior mortgage in a suit b> a 
puisne mortgagee cannot allerwaids set up 
that mortgage against the jniisiie mortgagee 
or against the auction-purchaser under a decree 
obtained on the pui.'-ne mortgage, has no applica- 
tion to a case wl^re the prior mortgagee seeks 
to enforce his mortgage against the mortgagor 
or his representative. 

Appellant, who held a mortgage on certain 
property obtained a decree for sale on foot of his 
mortgage. : 3 ubsequently, he obtained a simple 
mon Y ‘decree against the mortgagor and brought 
the mortgaged property to sale in execution 
subject to his mortgage -decree; which was duly 
notified. The property was purchased by the 
respondent. Meaifwhile, a puisne mortgagee 
had brought a suit for sale on his mortgage to which 
appellant was made a party. In that suit appel# 
lant failed to set up his prior mortgage on the basis 
of which he h Id a decree for sale. He now sought 
to execute that decree against the lespondent : 

Held, that there was nothing to pievrnt the 
appellant from executing his decree against the 
re.spoudent who was in the same posit on as the 
mortgagor and who was not only aware of the 
mortgage decree on the date on which he piir- 
cUa ed the prop rty, but had purchased the 
prop rty subject to the mortgage-decree which 
app llant was now seeking to execute. A 
Kundan I., a I, V- Jag at Ram 108 

Prior and subsequent mortgagees-^ 

Subsequent mortgagee, whether can question 
prior mortgage. 

It is not open to a subsequent mortgagee who 
lakes his mortgage w th notice of a prior mortgage 
to question the prior mortgage on the ground 
that certain terms contained in it operate sui a 
clog on the equity of redemption, 
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Azix Khan v. Duni Chand, 20 Ind. Cas. 8125 
305 P. L. R. 1913; 195 P. W. R. 1913, followed. L 
RaiimaT Aijt? . Shadi ram 877 

1— BedempHon — Covenant to pay in- 

lerest on cost of improvements — Term fixed for 
redemption — 'BosidAtm interest, Hahiliiy to pay — 
Covenant, absence of — Damages, rate of — Frehmi- 
n%jy and final decrees — Appeals against both 
dsifees — Court fee payable. 

In the case of a mortgage with possession it 
may be unusral for a mortgager to ague to pay 
interest on the cost of impiovcmcnts, tccarse 
the mortgagee in possession himself reaps the 
benefit of such improvements, but where the 
mortgagor expressly agrees to pay such interest, 
he is bound by the covenant. 

Kunoomanpersavd Fanday v. Babocee Muniaj 
Koonwetee, 6 M. I. A. 393: 18 W. R. 81 n.; 

Sevegtre 253W.; 2 fulli. P C. J 29; i P. C. 
7 - 552; 19 P* R* 147, distinguiv‘^hcel. 

When a mortgage-deed contains no express 
stipulation for the payment cf interest after 
the due date, the correct rule is that the 
law raises no prcsniuption cither in faAeur 
of or against an implied iiitenticn to 
pay interest after the due date. The de- 
termination of the questien rests entijc'y ujen 
the interpretation of the instnimeiit and no de- 
finite rule of construclicn can be laid devn cxcejt 
that the deed must be viewed as a whole, and 
the Court shcidd avoid an interpretatirn whiih 
would ascribe to the parties an intenticn that, 
however payment may be delayed he j end the 
fixed day, the debt shall carry no interest rnd 
that the creditor shall have no remedy provided 
by the contract, tut shall be driven to treat the 
contract as Irohcn arid to seek for damages. 
It is more reasonable to ascribe to the jarties the 
intention of making a perfect contract. 

W'here, however, there is no stipulation, and 
no implied intention to pay post diem interest, 
the mortgagee is entitled to damages on account 
of the failure of the debtor to pay the debt at 
the stipulated time. The measure of damages 
would prima facie be the same as the rate cf in- 
terest stipulated for bv the naities. but Ibe Court 
has discretion to reduce the*rate if it is found lo 
he unusual. 

Motan Lai v. Muhammad Bahhsh, 66 Ind. 

77 if 3 I/. 200: 4 U.P.L. R.{L.) 55 t (iQ22]A.I. R.aO 
2541 42 P. L. R. 1922 (F. P.) and Cha final Das 
V Bfij Bhukan Lai, 17 A. 51 1; 22 I. A. 199; 6 
Sar. P. C. J. 624: 8 Ind. Dec. (n. s.) 652 (P. C.), 
followed. 

A stipulation to pay interest at the rate of 
Rs. 1-8 per mensem both on the mortgage money 
and on the cost of improvements is an unusual 
one, within the meaning of the above rule. 

A preh'minary decree in a redemption suit direct- 
ed redemption on payment of a certain sum. 
1 he plaintiff appealed seeking to reduce the sum 
on payment of which redemption was allowed 
by the Trial Court and paid ad valorem Court- 
fees on the amount by which he sought the de- 
cretal amount to be reduced. He paid the de- 
cretal amount into Court and a final dcace in the 
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suit was made, against which a similar appeal 
was preferred by the mortgagor but the Court-fee 
paid on the memorandum of appeal was only 
Rs. two. On objection being taken by the re- 
spondent as to the amount of the Court-fees paid on 
the latter appeal : 

Held, that the final decree w’as a mere corol- 
lary to the preliminary decree and followed it 
as a matter of course and that the appeal from 
that decree was really of a formal nature, which 
did not contest anything beyond what was con- 
tended in the appeal from the preliminary decree, 
and ad valorem Conrt-fees having been paid on 
the latter appeal, the appellant could not be re- 
quired to pay a similar fee on the appeal from 
the final decree. L Budhtj Ram v. KiamaT Rat, 
(i923)A. 1 . R (L.) 632; 6 L. T. J. 4 Tv. 406 375 

Miihsirmaflan Im'^Freach of promise oj 
maifiagf^ Dan. ages, measure cf — Ccniract Act 
{IX ofiSyo), s. 7R 

Under the Muhammadan Law in a suit by a 
plaintiff for damages for breach by the defend- 
ant to give his daughter in marriage to the 
plaintiff, the latter is entitled only to receive 
compensation under section 73 of the Contract 
Act for any loss or damage caused to him by 
the breach, or which the parties knew would 
be likely to result from the breach of it. 

Abdul Ba^ak KevrJ v. Mahomed Hosein Dalvi, 
38 Tud. Cas. 771; 19 Bom. L. R. 164; 42 B. 499, 
relied on. L Gtiui.am Mtjiiammad v. MEIIraj 
Din. (1923) a. I- R. (L ) 670 746 

r)(tyise in favour of one heir, uiihott 

cavseiJ of (1 has, <ffc/i oj 

Under tiie Muhnmma'-^an Law a devise infavour 
of un( ofscMe^a) heiis is inoperative without the 
confeut of the otj^cr heirs. 0 Zartf-un-nissa v. 
ShaEiq-uz-zaman, 26 O. C. 133; (1923) A. I. R. 
(0.) i 85 ' 626 

Marriage — Impotent person, definition 

of— Slit fir cancellation of marriage — Wife, 
what must establish — Frocedttre — Expert evidence, 
value of— Finding based on opinion of experts, 
whether conclusive — Second cipfeaK 
According to Muhammadan Law. a person 
is said to be ‘impotent ' if he is unable to have 
connector ^^ith a woman, though he has ihe 
natural organ ' or if he is aMe to have cenrec- 
‘ion with an enjoyed w'oman, bit lut wit* a 
^irgn, or with some women but not with oV ers; 
Whether the dis.Tlility be by reavSon of di^^'fse, 
or qakness, or original constitution, or advanced 
age (t enchantment, he is still to be accounted 
i "roient with respect to her with whom he cannot 
have connection. 

The rght of a «ife to claim a jurlcirl divorce 
on the ground of her husband's imreteniv is 
Contfugent on htr succeeding tn establish that 
she did rot ’ rov rf his imnetercy at the time 
of her marriage, an^’ thi^t it has not pfrcc then 1 ecu 
removedj but the divorce mi st rc main suspended 
for a year after the decree in order that it m gl t 
be fisccrlaine ” wbethe^ the defect is remnv- aUct 
Wilson's' ' MtthaaimadaE . I#aw, 5th l^dition, 
V* M 5 . " !'•: 
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A, V, B., 21 B. 7-; II Dec. (N s.) 54, relied 
uprn, 

A finding 1 ased on tl:c opinion of experts is 
not recessariP afi ding based on facts r roved 
or directly demonstrated and may be interfered 
viif' in secon'^ apferl. 

The opinions of experts are relevant but not 
conclusive as to matters to wticli they relate 
and where t’ey materially ' iffer, their value and 
.‘ufficiercy ,may legitimately form the subject 
of corsideratJtMi and scrutiny despite the accept- 
arce of any cue of them by one Court or another. 

Plaintiff uted for the annulment of her marri- 
age with e defendant alleging that he vas 
mpotent and V at she cf'me to know of this fact 
after her n arriage. It arpeared that she had 
lived with him for about six years but that her 
h^men was intact and there vere also ether signs 
of virginity. ( the other hand, the medi- 
cal evidence showed that the defendant was potent 
nid q ite fit for sexual intercourse : 

Heldt (i) that rs t^ e h> men was intact and there 
was nothing to show that the physical conditions 
of the hyme were of an abn rmal character, 
very strong eviden ce was needed to rebut the 
presumption which arose from that state of things 
against the consummation of the marriage l.y the 
husband in spite of the wife having lived with 
him for about six ^ cars j 

{2) that a trima facie case having been made 
out the plaintiff was entitled to a decree nisi for 
the annulment of her marriage with the defendant, 
but that the decree would not be made absolute 
till a ^ear 1 ence during which period t' e plaintiff 
V oiild allow full access to the de endant to exer- 
cise 1 is material rigl ts I 

(3) that if after the expiry of he above period she 
satisfied the Court that her hust>and cont nued 
tD hr impotent, the decree would be confirmed, 

A ApTaFan u. 1 brahim, 2 I A. L. 811; (1524) A I. 

R. (A.) 1 16 602 

Nitive Converts* Marriage Dissolation Act (XXI 

of 1886), s. 16. See Divorce act, 1869, s. 2 17 

Negotiable Instruments Act (XXVI of 1881), a. 9 
— Holder in due course, who is— Pro-note 
payable on demand, negotiaiion of. 

'1 0 constitute a person a holder in due course 
three things are necessary, (i) that the holder 
of the promissory-note must be a holder for 
consideration, {2) that it must have been trans- 
ferred to him be <"01© the amount mentioned in 
it became payable, and {3) that the transferee 
must be a transferee in good faith, and that he 
•hould not have any reason to believe that there 
was any defect in the title of the transferor. 

Where a promissory -note payable on demand 
is negotiated, it is not deemed to be overdue 
for the purpose of affecting the holder with defects 
of title, of which he had no notice, by reason 
that it appears that a reasonable time for pre- 
senting it for payment has elapsed since its 
issue. 

D» N. Shah & Co. r, Bengtd National 
Bank, Ltd., 60 Ind. Cas. 040* 47 C. 86i: 33 C. L. 

J. 54 1/ ^ Brji,AQi Mai, v > ABpui; Hahim, 

CX91|)A.1,R. (I<.)*63S 960 
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S. 28 , applicability 0/— Hundl signed by 

Mnnim of firm — Mnuim, whether personally 
liable. 

Section 28 of the Negotiable Instruments Act 
has no application where a is sigi ed by a 
person in his capacity as the Miinim of a firm, 
so as to make him personally liable. A Firm 
Hazvri la I, CiihanGa Mai, v. Sohan Iai, (1923) 
A.I. R (A.) 407 609 

Opium Act (I of 1878 ), s. 9 (0) — Illegal possession 
— Prosecution, duty of. 

To juvstily a conviction under sccticn 9 (c) of 
the Opium Act, of being in illegal pcsscssicn of 
opium, Ihe prosecuticn must prove that the pre- 
mises where the opium was found w^ere in the 
occupation of the accused. L B Ma Mi u. 
Emperor, 2 Bur. L. J, 15; (1923) A. I. R. 
(R.) 152; 24 Cr. L. J. 934 868 

Cudh Estates /ctfl of 1869 ), n. 8 , 13 , 22 , 28 , 
scope of — Interpretation — A person who would 
have succeeded according to ihe provisions of the 
Act,*' meaning of — Will, inoperative — Consent of 
parties, effect of. 

Section 13 of the Oudh Estates Act, 1869, w’as 
devised to impose restrictions rn sudden freaks 
of impulse. It insisted upon certain formalities 
in the case of gifts a d devises and fi'ed certain 
time limit.s for the performance thereof in order 
that the strongest proof might be available of a 
disposing mind of deliberate intention in case the 
donee or legatee h; ppened to be a j erson who 
was not the legal heir to the estate under the 
special rules of succession or the ordinary law 
applicable to such estates or one of bis younger 
sons. 

TheexpJess on "a person who wouM have suc- 
ceeded accoiding to the provisiens of the Act" in 
section 13 of the Oudh Estates Act. is confined to 
the persons or one of the persons to whom the estate 
would have descended according to the provisions 
of the special clause of section 22 of that Act ap- 
plicable to the particular case. 

The proper intrepretation of sub-section (i) of 
section 13 appears to be thd the privilege is cor- 
fined to the one person who would succeed to the 
ialuodar's estate under the Actj end that the 
words under the ordinary law to which persons 
of the donor or testator's tiibe and rellgiW are 
subject” govern cases falling under scetion 22, 
clause II, and section 23 of the Act. If there is 
a person existing, who would succeed under the 
special provis'ors of sect ion 22 (first ten clarses) 
tl at person alone w’oul be the privileged person, 

A Will which fails to satisfy the conditions im- 
posed by section 13 of the Oudh Estates Act is 
inoperative, and, being thus void and unenforce- 
able, the mere consent of parties would not 
validate it. It may create a new title to take the 
pla^e of that which was inchoate, defective cr 
imrerfect. 

Th? rse of iht W'ord " ordinarily" in List No. t 
prepared under section 8 of the Oudh Estates 
Act implies that an occasional v riation by constnt 
or otherwise would not affect the custom of d«» 
volution, 
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Muftaza Husain Khan v. Mohatnmad Vasin AH 
Khan^ 36 lud. Cas. 299; 38 A. 552; 20 M. I#. T 
362; 14 A. J. 1083; 18 Bom. Iv. R. 884; 31 M. 
L. J. 804; (1916) 2 M. W. N. 555; 25 C. I<. J. i; 19 
O, C. 290; I P, I/. W. 122; 21 C. W. N. 410; 4 O. 
L. J. 8; 4 I/. W. 538; 43 1 . A. 269 (P. C.), followed. 
0 ZariP-XJN-NISa V SHAFjg UZ-ZAMAF^ 26 O C. 
133 ; (1923) A. I. R. ( 0 .) 185 626 

Onto Rent Act (XXII o! 1886 ), s. 127 — Trespasser 
Ejectment-^ J urisdiciion of Revenue Courts. 

Section 127 of the Oudh Rent Act was enacted 
to provide for the case of a trespasser and to pre- 
vent such a case going out of the jurisdiction of the 
Revenue Courts. Under clause (2) of section 127 
a Court is bound to pass a dercee for ejectment, 
if such an application is made by the plaintiff 
when the Court passes a decree for arrears of rent 
against the trespasser. 0 Parmesjiur IvAi, v. 
Rukmin, 9 O. & a. L. R. 871 876 

Partins — Suit hy assignee of bond — Assignor 
whether necessary party — Limitation Act {I X of 
1908), s. 20 — Party not necessary for decision 
of siatt joinder of, after limitation, effect of. 

The assignor of a bond, who has received con- 
sideration for the transfer, is not a necessary 
party to a suit brought by the assignee to recover 
on the bond. If the presence of a party, wlio is 
aided after the prescribe 1 period, is not neccss ry 
to enable the Court to award such relief as may 
be given in the suit framed by the plaintiff, and 
he is joined ex majore cau^ella, the suit is not 
barred increly because limitation had expired 
at the time when he was impleaded. L KunJ 
Hari Ram, (1923) A. I. R. (L ) 438 781 

Partition— Blrt jajmani, partition of— Building 
on iointland — Compensation to oUier co^sharers. 
Future income from blrt iarminl when the 
same consists of offerings mide by Gauges pilgrims 
cannot be partitioned by the allotment of clients 
citber by locality or family, and the only method of 
partihoaiag such property is by dividing the various 
parafihernslia attached to it, namely, the books 
in which pilgrim;! enter their names, the ghat, 
iliftehauht, the platform, the shed etc., and to 
allow the parties to use a similar flag. 

Where a portion of joint laud is built upon 
by o co-sharer and on partition the building is 
allotted to such co-.sharer, the other <0 -sharers 
mint be given compensation or land equivalent to 
the occupied by the site o*. the houpe. A Ram 
CBaNdER e. CHIIABBU LAi, 21 A. ly. J. 358J 
(1923) A . I. R. (A.) 350; 45 A. 445 828 

— Common property — Suit for partial 

partition, maintainability of— Procedure. 
Though suits for partition of common property 
(as distinct from joint property) in which the 
whole of the property available for partition has 
not been included are inexpedient, they are not 
unsustainable on that account. It is always 
open to the defendant in such a case, if he thinks 
himself prejuduM by the exclusion of any prop- 
erty, himself uTBring a suit in respect of it and 
Usyt it tried with the suit already pending. 


Mahomed Fazlur Rahman Chowdliri v. Ma* 
homed Fayrur Rahman Chowdhn, 10 Ind. Cas. 
3541 15 C. W, N. 677, Moideen<a Roivihen y.Maham- 
mad Kasim Rowtken, 28 Ind. Cns. 895 and Kormi'* 
lakhaiparkum Vengalashcri Moidecn Kutii v. 
Thmtiiilandiyal Mariamumma, 70 lud. Ca-i. 113; 
I4L. W. 502: 4I J- 457 distinguished. M 

PAKKrRi Kanniw. Mohammad MajsiJoor Saiiir 
(1923) M. W. N. 5 d 5 : ^15 M. U. J, 331; iS L, W 

3i5i 33 'I'* 441 4dM. 844; (1921) A. I. Ri 

(M.) 124 834 

Partnership — Accounts, settled whether can he 
opened — Share of retiring partners carried over— 
Mistake— Fraud. 

Where on the dissolution of a trading partner- 
ship owing to the retirement of some of the 
partners, accounts were taken and part of the 
retiring partners' share of the profits was carded 
over by the surviving partners to a new account: 

Held (i) that the action of the surviving part- 
ners amounted either to a mutual mistake or 
to fraud and that in either ca.ee the retiring part- 
ners were entitled to a rectification of the mistake 
or fraud; 

(2) that as the whole account was not impugned 
it was sufiSefent to give tlie retiring partners leava 
to surcharge and falsify. RO, AbdoOi.i.a y. I. A. 
M A homed 171 

Penal Code (Act XLVof 1830 ), s 8i ( 10 )— Public 
Officer --Tax ColUcter oj Mu — r i ,• . 

A person eni- loved by a M mic'p.duy for the 
purpose of collecting taxes ns a I'nblic Officer 
under section 21 (10, of the Pena Code. Fgt 
Government Advocate Beiiar & Orissa v. 
Gang A Prasad, 3 P- I/. T. 559; <1922) A. I. R. 
(Pat.) 532; I Pat. 423; 25 Cr. U. j. 31 718 

SS. 71 , 181 , l 2 Ak—Wasina of War- 

Offence, when complete — hiftamaiory speech — 
Effect on audience sole test — Two offences hy 
one speech — Sentence -Hi^h Court, powe*' of— 
Criminal Procedure Code [Act V 0/ 1898), 
55 . 35 , 307 (3). 423 (I) (d). 

So long as a mnn only tries to inflame feeling, 
to excite a state of mmd, he is not guilty ot any- 
th ng more than sedition. It is only when he de- 
finitelvancl clearly incites to action that he is guilty 
of instigating and, therefore, abetting the waging 
of war. 

Emperor v Ganesk Damodar Sava k&r, 5 Ind. 
Cas. 8541 34 B. 394 at p. 40S; 12 Bom, L. R, 
105, II Cr. I,. J. 264, followed. 

Per Shah, A, C, J — It is not necessary that 
ns a result of the abetment the war should 
be waged in fact. But the main purpo.se of the 
instigation should be the 'waging of war.* It 
should not be merely a r mote and inciden al 
purpose, but the thing principally aimed at by 
the inst gator 

Per Crump, J. — Instigation is active s gges- 
tion or stimulation of another to do an act. 

The test, the only test, is to read the words, 
and to decide what is the probable effect on the 
audience to whom they were addressed. 

The accused wa.s charged of abetting the wag ng 
of vr r and of sedition under sectiong 121 and 124*1 
A of the P nal Code in respect of a speech naot 
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.i,‘, r N'‘>: flail of Uu* irr>4iiv The accused 

J /s ‘ ( t }1 liiul jilcfcU-fl lor ..fhaiiRC in the word- 

(if the .1 iiis.ind f)l>jc-ct.s (jf llie M ushiii Leagu e 
\v'ln-li \v<T<. 'The ;itla iinieiit of Sv..,T..j I v tlK- 
|)<f)plc <ii India ]>y all ])aif'tful .ir.'l iiiiii’n.iU- 
nu.iu^ '' and Ua'.suijsiituting ‘ 

and pr)lHn”ior the wotds ]»i act lul anel kgilunatc . 
II liad also advoeated Uu- iminediato .set ling np 
'h ;i ])aia!h I G(>v( nniaiil on the lines i4 a Rejnd he 
c)I lie Ihi ted Shiltss of Jinlia . independent of all 
Jl lish eontod and 1 lu c stahlnhnitnt <>f National 
Courts, Sc hools and A ni} . Ih had furlherninahed 
lhatiii ease ol .1 (h i la ali( ui of Ala^’liul I.aw by the 
Kstaf;hsh( <1 Autboril} a neeisssary coinafjn nee 
ol Itu (leelutuLion ol nidi pt iirh me. the people 
(,1 Jndiri and the Muhatnmaduns atanv rate, wouhl 
cany on a guerilla w.nlate beeause none eonld 
remain non-vndant after the resort to mindi iie guns 
.'ud llu- I'uilows by the British Guve niiunt. f)ii 
the (harge utuiet r.ertiou la-j A, the Trying Judge 
de-agua-fl with tin assessors and convicted and 
sentenced the or'ised. There was no appeal 
from thi'? cotivietion. As regards the other 
olfencewlu' h was tiled with the a.ssessorsa* jurors, 
he d sagr- ed w th the vcrdirt rd 'not gnilt> ' and 
re erred the case to tlie High Conit under section 
307 of the Ctnninal Pr«)ce(iine Code: 

field, {i) that if tlie Avorsl eonslr net ion' were 
pal upon the sped It it amounted to a prophecy 
or even a threattliat violence may be nccessaiy in 
lutuTcbutit did not constitute a direct and clear 
incitement to vioknee and, therefore, the accused 
was not guilty oi an off( nee under section ici, 
IV-nal Code; 

ti) that in viewfff the E\'i>1auat{on to sect'on 35 
of the Crimuinl bro 'edure Cotie and the provisions 
of section 71 , JVnal Codt'.lhe acriised was liable 
to one jnmishnicnl only in re«])ect of the speech. 

Qui't’u-E>nprt'<;!i Mdlu, 7 i B, 70G; i Bom. 
H, K. 14a; 12 lud Dic. (N. S.) .p/2 (P, B), 

roJJowed. 

(3) that had the reference been allowed, 
the High Court would have been competent, in 
view oi tlic provisions of section 307 (3) and sec- 
tion 4^3 (i) of the Criniiual Brocetlnre Code, to 
set aside the seiitciuc under section 124A of the 
Penal Code, although that part of the case was 
not before it, and to award sentence under sec- 
tion 121 of the Code. B li.Mi’iCRbK v. 11 '\SKAX 
Moui NI, 23 Butn. h. R. 8.^5; py22) A. 1 . R. (Bj 
284; 24 ‘-'k- h. }. 9 .> 299 

147, and assau't on 

public servant — Illegal attachment — Kcsistance — 
Ojjence— Charge in case oj fioiing— Common 
object, proof and specification of . 

A bailiff, acting under an illegal warrant of 
attuchiueut, seir-ed the cattle oi one of the ac- 
cused aud was proceeding to remove them, where- 
upon the accused resisted the removal aud in doing 
so inliictcd slight injuries on the couipaiiions of 
the bailiff: 

Held, that the accused were not guilty of any 
offence under section 147 or section 333 of tha 
Penal Code. 

JJisu Haidar v. Emperor, 11 C. W. 836 ; 
6C, i,. J.127; 6 Cr. E. J, 38, relied on. 


Penal cofle— cent;. 

Before a conviction can properly be maintained 
for the offence of rioting it is necessary that there 
should be a clear finding as to the common object 
of the unlawful assembly; and also that the common 
object so found should have been clearly stated 
in the charge so that the accused person might 
have ail opportunity of meeting it. 

Sabir V. guecn- Empress, 22 C. 276; il Ind. 
Dec. (N. s) 185, relied on. L Ai,i,An Dad v. 
RmpBuok, 25 Ck. h. j . 43 781 

s 211 — Complaint — No intention to set 

law in motion — Complainant, whether gmlty. 
f^o offence IS committed uiiclor section 21 1 of the 
Penal Code, when there is no intention to set the 
law in motion againv->t anybody. 

One D. laid information before the Police that a 
theft had occurrcul at his house and that he sus- 
pected the applii'ant. Thereupon, the Police 
started their investigation kept the applicant in 
ciistodv and ’il-trea1cd him. The latter made 
an appb cation praying that enquiry be 
conducted in the presence of the Magistrate, 
The Magistrate sent the application to 
th( District Supcrintctidcnt Police* for report. 
After the report was received, notice was. ssiicd to 
the applicant to appear before the Magistrate when 
the Magistrate examined and cross-examined 
him at great length and directed the application 
to be taken on the fife as a complaint under sec- 
tion 330 of the Penal Code. Then having held 
“a preliminary enquiry" he dismissed the complaint 
under scct'ou 203 of the Criminal Procedure Code 
and taking proceedings under section 476 of that 
Code ordered the apjihcaiit to be prosecuted under 
section 2ri of the Penal Code: 

Held, that the application in question was not 
a conipluhii within the meaning of the Criminal 
J^rocodure Code, no offence was committed and 
the order of prcjsecutioii was bad. N RamkAu 
G nUivO It . ICmpkrou, oN. R. J.202; (1923) A. I. 
K- (N.) 313, 24 ^ J • 910 158 

— ss. 299, 309, paras 3 and 4 — Dhatnra 

poisoning— Bodily injury likely to cause death 
— Ojjcnce whether amounts to murder. 

Wlierc a person administers dhatura poison 
to aiotlur, it IS likely or at least probable that 
he intended to cause such bodily injury as was 
likely to cause death aud, therefore, he is guilty of 
murder. A Naxiiu v. EMPKKOn, 45 A. 557; 
(1933) A- i. R. [A.) (>o8; 2 I Cr. R. J. 937 861 

— S- 300 — Culpable homicide amounting to 

murder, constituents of-- Finding, nature of. 

In order to constitute the offence of culpable 
himicide amounting to murder, there should 
be a tiuding that the act which caused death 
was done with the intent on of cans ng death, 
or With the intention of causing bodily injury 
suflicient in the ordinary course of nature to cause 
death. An injury that is merely likely to cause 
death does not of necessity amount to murdeu 
Shwe Em v. Kmg~Emperor, 3 R. B. R. 122 ; 

3 Cr. R. J. 355 , followed. 

In all such cases the Sessions Judge should 
coasider aad come to a finding which must be 
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clearly recorded that the degree of probability 
of death eastiing is so great as to bring the case 
within either the first or third clause of section 
300 of the Pen al Code. B Apai^uv. EmperOR* 2 
Bur. I, J. 94; I It 285; (1923) A. I. R. (R.) 17-1; 
24Cr. J. 9J9 205 

gg, 800^ 304 — Culpable hotnicide, when 

murder. 

Culpable homicide is not murder unless the 
act by u?^hic!h the death is caused is done with the 
inteutiott stated in one or more of the clauses 
of section 300. Where the question is, whether 
the irijuries caused are sufficient in the ordinary 
cmirse of nature to cause death, the nature of the 
weapon used and of the injuries caused must be 
taken into consideration. 

Accused assaulted the deceased and inflicted 
no less than fifty injuries, but no blow was inflicted 
on any vital part with sufficient violence to cause 
serious damage, such as fracture of the skull l 
Heldt that the case fell under the second clause 
of section 304 of the Penal Code. L Daraz 
]SmperOr,(I923)A. I. R.(L.)3I7; 2 5 Cr.L. J. i 689 

s. 808 — Death caused by dangerous weapon 

— Murder — Sentence . 

Two persons who were armed with chhavis 
attacked the deceased, who was their enemy, 
and inflicted two incised wounds on bis head, one 
of wh ch fractured his skull and caused his 
death ; 

Held, that both of them were equally res- 
ponsible for the result of their joint assault, and 
were guilty of an offence under section 302 
of the PenAl Code the appropriate sentence 
beihg one of death. 

In a case of murder the sentence of death 
should ordinarily be imposed unless theie is a 
mitigating circumstance which would justify the 
Court in awarding the lesser sentence prescribed 
by the law. The mere fact that only one Mow 
proved fatal does not furnish any adequate ground 
for not inflicting the sentence or death. L 
Waryam Singh y. Emperor, (192 0 A. I. R. (L.) 
398; 24 Cr. h. J.935i tih. h.J.62 359 

S.-808 — Murder by father of newly born 

iUegitimaie child — Mitigaling circumstances — 
Seirknee. 

In the murder of her newly born illegitimate 
child by a woman there are mitigating circum- 
stances sufficient to reduce the appropriate 
penalty of death very much below a sentence 
of transportation for life. 

Most of these circumstances apply, though cer- 
tainly in a less degree, to the case of the father 
of such a child, more especially where the mother 
is hii own sister. If Dhania Kunbi y. Emp®rgr, 
25CR.h.J. 63 767 

.S- 368 — Execution of wanant after expiry 

of time fixed by Ijfazix — Obstruction to Amin — 
Offince, 

An AnUn who executes a warrant before the 
expiry of the time fixed by the Miinsif for its 
return but after the time given by the Nazir, 
acts in the proper discharge of his duty within 
the meaning of section 353 of the Penal Code, 


Peoal Ctode— contd. ' ^ 

since he derives his authority to execute tile 
wariant in virtue of his office froiu the OOut't 
and the fact that the Na^nr directs an earlier 

• return, as a matter of office routine, docs not affect 
the Amin's authority, 

Sabed AH v. Emperor^ 19 Ind. Cas. yod 

• 40 C.849: i4Cr. E. J, 274; 17C.W. N. 941, followed. 

M fw GvrapaIi Kotavya, 32 M. I,. T. aijS; 

{102 M. W. N. 444; 45 h. J 74: {t9>3) A. 

I. R. (M.) 687; 25 Cr. L. j . 64 768 

ss. 862, Abduction when becomes 

offence — Kidnapping, whether continuing offence 

■^Abetment, when can take pktee. 

Abduction in itself conslitutic's no offence and 
only becomes an offence when certain criminal 
intents are proved. ‘ i 

An offence under section 306, Indian Penal Code* 
is not a continuing offence. 

The actual kidnapping or abduction may be 
abetted but when the offence is complete, abet- 
ment cannot be proved against persons who may 
have taken a subsequent part in the proceed- 
ings of the patties. 

B, aged 25, left her husband's house of her 0^ 
free will and to all intents and purposes took pp 
the life of a prostitute. I,a ter on, she lived With 
the accused to whom she had been handed over 
by N (with whom she had contracted a liaison) 
on payment of Rs. 300. The accused was proceed- 
ed against under sections 3116-109, Indian Penal 
Code ; 

Held, that inasmuch as B had left her husband's 
house of her own fiec will and no force or 
inducement had been used to seduce her, no 
offence of any kind had been proved against 
the accused. PeshOntri^AM Vt:8UE y .Rmpeuor, 24 
Cr. h.J, 9M 897 

— g. 373 — Rape — Consent — Complainant, 

uncorroborated testimony of, vcUue of — Struggle, 

evidence of. 

Where a person is charged with the offence of 
having committed rape, the question for deter- 
mination is4 whether the woman was or waA not 
.'i consenting party, and in this connection 
her testimony without any independent evidence 
it! support thereof that she was not a consenting 
party is insufficient for a conviction. The first 
and foremost circumstance that can be looked 
for in cases of this kind is the evidence of 
resistance which one would naburtUy expect 
from 0 woman unwilling to yield to sexual 
intercourse forced upon her. Such a resistance 
may lead to the tearing of clothes, the infliction 
of personal injuries and even injuries on her 
private parts. L Math, a Ram y. Emperor, 25 Cr. 
I/. J. 74 980 

— 88. 376, 458, conviction under-^SeparaU 

sentences, legality of. 

The conviction of an accused person under sec- 
tions 458 and 376 of the Penal Code, and the award, 
iiigof a separate sentence for each offence is not 
illegal, as the two offences are not portions of the 
same transaction, the offence under section 458 
being complete as soon as a man breaks into a 
house at night after making the necessary pre- 
parations 03 specified in the section, iircs- 
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pective of his corainittiug any other oJTence. 
li Singh v. Empekor, {1923) A. I. R. (L.) 
291; 24 Cr. E. J* 877; 0 E. It. J. Ill 77 

— s 878 — Water when can be subject O'f theft. 

Water when conveyed in pipes and so reduced 
Into possession can be the subject of theft. 

Ferens v. O’Brien, {1883) ii Q. B. D. 21; 52 Li 
J. M. C. 70; 31 W. R. 643; 15 Cox C. C. 332: 47 J, 
P. 472, In re Chockalingam PtUay, 13 Ind. 
Cas. 819; (1912) M W. N. 119; II M. L. T. 1621 
13 Cr. h. ]■ 131, followed. 

Where a person takes a Water connection from 
a Muuidpal water pipe into his house contrary to 
law and without the permission or knowle Imc of 
the Municipal Board, he is guilty of an offence 
under section 378 of the Penal Code. A MahadEO 
Fras/Vd V- Emperor, 21 A L. J. 654; 24 Cr. E 
J. 91 1; 45 A, 680; {192 f) A. I. R. (A.) 131 Ihd 

• — s. 883 — Nikah khawan, whether hound 

to Perform Nikah — Demand of heavy fee, ivhelhcr 
an ofiencs. 

A mkah khawan is not bound to read a nikah 
for a person unless he chooses to do so. and it is 
no offence for him lo demjiud any ee he lilies 
for <loiug .<0. L Nxzam Dinv- Emperor, 4 L. 179 
24 Cr E. J. 95 a 642 

■ — s. 405 — Station Master failing to credit 

over-charge on sale of tickets sold — Offence. 

An A.ssistant Station Masler of t he North-West- 
ern Railway one of whose duties was to issue 
tickets to passengers and charge fares as fixed 
by the Railway, was convicted of an offence under 
section 405 of the Penal Code, in that he had made 
an over-charge of the aggregate amount over some 
of the t ckets issued b? him, and had not credited 
the excess realized to the Railway : 

Held, that, although the over-charges had 
actually been made and their payment deliberate- 
ly withheld from the Railway, accused could not 
be convicted under section 405 of the Penal Code 
as he was not a tm.-stee within the meaning of 
that section. L KqdRat Nath y. Emperor, {1923) 
A. I. R.(E.)«I295;24Cr-E. J. 879; 6 h. L. J. 12578 

gs, 41 E 414 — Receiving stolen property — 

No evidence about property being stolen — Con- 
viction, whether justifiable — Offence under s. 41 1, 
prosecution, duty oj. 

Although there may be cases in which it 
may not be necessary in a case mider 
sections 41 1 or 414, Penal Code, to prove 
that the property was stolen from a particular 
individual. Yet, as a rule a person cannot be 
called upon to account for the possession of 
property where there is no evidence whatever 
that the property has been stolen. 

A mere suspicion against the accused that the 
property was not his own would not justify a con- 
viction under section 41 1 in the absence of direct 
or circumstantial evidence, establishing bejond 
a reasonable doubt that the property was stolen. 

Jn order lo justify a conviction under section 
4II, enal Code, it is the duty of the pro- 
secution to establish that the accus d dishi ncstJy 
iCtained the iroperty and had knowledge at the 
\ime of the receipt that the property was obtained 
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in one of the ways specified in section 410 01 
the Indian Penal Code. N YAS^iNKHANt;. EmpEroR, 
ig N. L. R. 176; 24 Cr. L. J, g{ o; (192A A. I. R. 
(N.)48 £44 

g 441 — Criminal trespass, what constitutes 

— Offence, rclaiini' to pullic jropeity — Ccutf, 
duty of — ^Thandika piofcny, whether iulhc 
property. 

A per.'-'on who has a right of entry into a build- 
ing cannot be held to be a trespasser by na.^cn 
of his iailure to obtain the consent orpeim'ssion 
of the paity in oi cupatkn, or by reason of 
anything which he does in such l.uilcHng, unk &s 
it is .shown! hat the thing so done was m offence, 
or was otherwise of siuh a iiaturt as to bring 13 :e 
entire proceedings within He th finilion oJ cii* 
miiial trespass in section 4.11 of the penal Code. 

Tlaneiiha proper' y is public piopcrl}^ and 01 y 
inve, tigation of tic ciuc. lion of tit It ni. y be one 
of considerable CO, np’cxity. Conacqneiilly, casfs 
mvohij'g Cl i mi in 1 ofieiiCf; in rclaticn to sc<h 
property, oight ne.t to be tred aimniarily. Be. 
fo-*e is.«ume, a proces.s in sin h a viss He eom- 
I laint and coniii, iiiant sliciih be c’o..( ly t xc mined 
in ort’er to atceitain wdi' her it i.s a pjoper (a‘c 
foi a Criminal Court, and still nior* so lefoie 
coiiviiiing rtii accu‘'td. R Mauxg Shwe Kr 
Emperor, 2 Bur. L. J. 55; (1923) A. J. R.(R.l 
1 57; 24 Cr. L. J. 929 ?£8 

S. € 47 , offence under— - Ini en Hon — Ques- 
tion of inference-- Com t, duty of—Sumniciy 
trial — Clear finding, necessity of. 

The esf-ence of an offeme unelcr section 4^7, 
Penal Code, lic.s in the intent of the ac> used to 
commit an offence cr to intimidate, insult, cr 
annoy any person in po.esession ol the property 
with reference to which the tre.^-pass is made. 

A man is presumed to intend the natuial 
consequence*^ ol bis acts, and if any annoyance 
must inevitably attend his acts and he does 
those acts without any reasonable justification, 
he must be held to intend to annoy, even though 
he had iiodcsiie to do so and lu« only desire is to 
obtain seme advantage for himself. 

The question whether a man should be presumed 
to have intended the natiral comcquences of 
hi« acts when the intention impeding the 
commission of the act is stated to be one by 
the prosecutio.n and another by the acfused, is a 
question of inference to be drawn Irom all the 
cirtum.stanccs of the cose and to do that is 
the p imoiy duly ol the Trial Court. 

Jn summary trials it i.*i all the more impoit- 
ant that there fhould be clear findings cn ques- 
tions of fact bccou.se it is only through smh 
findings that the Court of Rcvi.eion can foim its 
own ud meiit with regard to the legality cr 
otherwise cf the proceedings of the Trial Court. 
0 Emperor t' Jagmoiia>’ Pas, 9 O. ik A. L R. 
1001; 24 Cr. E, J. 916 2 f 2 

s. i 2 i—Code of Criminal Procedure 

{Amendment Act X VII I of 19^3), Sch, II, 
cl. XA — lirst Class Magistrate — JurisdicHon — 
Order of discharge after defence, value of. 
ruder the lode of ^ liminal Procedure, as modi- 
fied on the 1st of September 1923, a Magistrate 
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of the First Class has jurisdiction to try an oilence 
under section 494, Penal Code, and dispose 
of the same without committing the case to the 
Court of Sess on, aud an order of discharge passed 
by the Magistrate in such a case, after the accused 
had been called upon to enter on his defence, is 
taiitanioimt to an acquittal. 0 Dai, Ciiand v. 
Ram La I,, 10 0 . L. J, 412 727 

Pleadings- Appellate stage of suit — Amendment 
of plaints 

Plaintiff, a Burmese Buddhist, sued his wife for 
possession of all the joint property on the ground 
that she had committed adultery by taking another 
husband in spite of his protest. The defendant in 
her written statement alleged that there had been 
a divorce by mutual agreement. The plaintiff 
succeeded in the first Court. In appeal, the 
defendant urged for tlie first time that the plaint- 
iff had no cause of action since he did not alle<e 
a divorce, nor did he pray for one. The plaintiff 
then made an oral application for amendment of 
plaint which was refused. On second appeal: 

Held, that having regard to the fact that the 
omission from the plaint of a prayer for divorce 
was in all probability due to the fact that the 
plaintiff aud his legal adviser considered that the 
marriage was already dissolved, which view, 
though erroneous, was under the circumstances 
at least excusable^ and also having regard to the 
fact that the objection to the form of the suit 
was taken for the first time in appeal, the case was 
pre-eminently one in which an amendment of the 
plaint should have been allowed in order that 
justice might be done. 

Quxre, — Whether a suit lies by a Buimese 
Buddhist for pO''Ses'iion of all the joJnt properly 
on an allegation of the commission of adultery by 
his wife, without a prayer for divorce? RMatJ^G 
Fo Han v. Ma So Yi, 2 Bir. L. J. 65; (1923) 
A. I.R. (R)i6o _ 6 

Cause of action ayisiiig dufing pendency 

of suit — Pr eedure. 

Where a suit is found to have been premature 
at the time when it was filed but a valid cause 
of action arises during the time it is pending, 
anl the plaintiff is otherwise entitled to suc- 
ceed, the Court should pass a deejee in his favour 
and not compel him to inst tutc another suit 
for the purpose. 

Sita Pam v. Pam Chandra, 44 Iiid, Cas. 863; 
26 P. R. 1918; 51 P W. R. 1918; 114 P, L, R. 
1918, Ghulam Fatima v. Rahman, 50 Ind. Cas. 
270; 127 P. R. 1 91 9i followed. L Kansiii RaM 
V. Jaimai, Singh, (192.3) A. I. R. (I, ) 590; 6 R. 
J.31 562 

, construction of — Ejectment suit — 

Redemption, decree for, whether can he passed — 
Power of Court. 

Pleadings must le strictly construed and parties 
must be restricted to what they allege in their 
plaint or in their written statements, as the case 
may be. 

A conrt can in its discretion pass a decree 
for redemption in a case in which the plaintiffs 
have sued in ejectment, 


Pleadiugs^concld. 

Parshoiam Bhaishankuf v. Rumal \Zunfat*, 
20 B. 196; TO In b Dec. (n. s.) 689, relied on. 

Plaintiffs sued for possession of certam laud 
ou the allegation that a sale of the laud in favour 
of the defendants by the widow of a deceased 
reversioner of the plaintiffs was without con- 
sideration and necessity. The Court "ound that 
a mortgage executed by the widow in favour of 
the defendants in respect of a port on of the land 
was binding on the property and gave the plaintiffs 
a decree for possession on payment of the amotmt 
of the mortgage : 

Held, that the Court was competent to pass a 
decree for redemption in the suit as it tended to 
reduce litigation. L Pai,u z/. RaSiirt, (1923) A. I. 
R. (L.) 675 740 

— ■ — .evidence, finding — Go,,erning principle--^ 

Parties to hr kipt to their pleadings , 

The allegations in a plaint, the evidence and 
the finding should correspond in legal intent, 
aud parties ought not to be permitted to depart 
from, their deeds and to establish a case not set 
up in their pleadings. C Annvda Ciiaran Six, 
V HargobindaSii., 37 C. L. J- 552; 27 C. W. N. 
496; (1923) A. 1 . R. (C.) 570 m 

Title, accrual of, during pendency 

of suit — Procedure — Co-owners — Suit by one co» 
owner to eject trespasser, maintainability of. 
Where on the date of suit a plaintiff has no title 
to the property in suit but before the case is 
disposed of by the First Court, he becomes entitled 
to the property and an amendment of the plaint 
can then be allowed setting forth the claim as 
arising on such accrual of title, the Court acta 
rightly in disposing df the suit on the footing of 
the plaintiff’s title acquired during the pendeUcy 
of the suit. One co-owner may sue to eject a 
tre.spasser without the oth»*r co owners being 
made parties to the suit, provided the title of the 
latter is not denied. 

Ahmai Sahib Shut art v. Magnesite Syndi- 
cate Limited, 29 Ind. Cas. 60; 39 M. 501: 2 L W. 
460; 17 M. L. T. 387; 28 M L. J. 598, followed. M 
PKNDEKKABbtJ ThiMMaVYA V. rENDKKKAlJ.U 
StpDAPPA 118 

Poiamboke land— Cfser 6v for communal 

purposes — Ri >ht of Government to grant land for 
building purpost^s Acquisition of right by 
lillagers. * 

A piece of Natham Poramhoke land in 
a village which had been used by the villagers from 
time immemorial as a threshing floof in time of 
harvest, for stocking manure and green leaves, 
for drying paddy and other communal purposes 
connected with agricultural operatiops, was 
granted by 'Government to a Taluk Board for 
building purposes : 

Held, that the enjoyment of the land by the 
villagers was of too fugitive and permissive a 
character to afford support to the acqut.sild0n 
of any right based on pre,ecription or ottitom, 
and that consequently the grant by Goyernment 
for building purposes was legal. 

Per According to the Cbmmcni Ltw 

of the country, the control of the grammat^Uf^ 
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ForAuaboke land— concld. 

rests in the Revenue Authorities and they are 
at liberty to grant portions of it at their discre- 
tion to persons who apply for it for building 
purposes. 

Ctilimtor of Godavari District v. Jannavula 
Pedda Eengayya, ^ M. It. 1 '. 440, followed. 

Pet Odgots.J.-^'XliQ user alleged in the case was 
much too indefinite in extent and application 
to constitute evidence of any custom. M Tai^liK 
Board, Pindigud v> VSnkatakaivia Aiyer, <^5 
M. L. J.333: R. W. 366; 33 M. P. T. 40J 46 

M. 860 38 

Posseasory title, smt based on-^Trespasser, 
position of. 

A person in possession of property on being dis- 
possessed bv another person without any better 
title is entitled to sue for recovery of posses - 
si on on his possessory title alone. 

Wadi Ahmad Khan v. Ajudhia Kandu, 13 
A. 537; A. W. N. (1891) 196; 7 Ind. Dec. (n. s.) 
340 and Abdul Hamid v. Sarbuland Khan, 

78 P. R. 1902; 137 P. D. R. 1902, relied on. f, 
Karim Bakiisiu;. GaI'Iiar Ah £S7 

Practice— Paper-booA — Appeal in execution 

proceedings — Papers to be printed. 

Where the question in appeal was whether a 
decree was capable of execution and the Registrar 
refused to get the decree and the agreement 
on which it was passed printed on the ground 
hat they were not exhibited, though they 

formed part of the record : 

Held, that the decree should be printed in 
the paper -book, but as regards other papers, if 
they formed part of the decree, they should be 
printed, otherwise not. Fat NripKkdra Naxh v, 
J HVjn AK Ma ^ DiiR, 4 r* . I. . ^ . 5 1*2 681 

Suit for possession based on ownership 

Title by adverse possession found by First Court 
— Hp plea of prejudice on appeal-^ Appeal, 
second-— Adverse possession, plea of, not definitdy 
sePup in the plaint whether can he urged. 

'Where in a suit for posses-sion the plaintiff 
based his title inter alia on ownership and the 
Court of fir^t instance found plaintiff and his 
predecessor had been in possession of the suit 
property for over the statutory period and 
decreed the suit arrl on r.pp.-.] no plea was raised 
by the (lcf(‘r,('a:i!^-.'.pi ts that he was pre- 
judiced or taken by surprise by the plaintiff's 
title by presc ription being con.«-idered by the 
First Court, the defendant in second appeal is 
not ehtitled to contend that plaintiff's title by 
adverse possession was not definitely pleaded in 
thO pltfintv 

Sui^ddn Dassee v, Mudhoo Chunder Sircar xa 
C.*59i; y.Ipd. Df 5 C. (N. S.) 392, followed.' ' ^ 

' Smasunddri^m Chetty v. Vadivelu Pillai, 31 K. 
53r; 4 M. D. T. 344, Shiro Kumari Debt v. Govind 
Shaw Tanti, 2 C. 418; t Ifid. Dec. {n. s.) 556 
distinguished. 1 ® MuKamRika vShrtXi’xhi / 

18 Iv.W, 553; (1924) A, I R* 

eii 


"Pre-emption-^ Custom— Outgrowth of mohalla cr 
suburb, rule applicable 
Agahi, Multan City. 

There is no authority for the proposition that 
an accretion to or an outgrowth of an old sub 
division of a town within the limits of tffe tpwn is 
to be regarded as. a new sub-diyision of it. 

Allah Dtitav. Muhammad Nazir, 7. Ind. Cas. 
716; 84P, D, R. 1910; 102 P.W. R. 1910, Imperial 
Oil Soap and General Mills Co., Limited, Delhi vi 
Misbah-ud~din, 61 Ind. Cas. 325J 2 D, 83, dis- 
tinguished. 

It cannot be argued that a sub-division of a 
town cannot expand where its old boundary and 
the land adjoining it are divided by a steep 
declivity. An outgrowth or expansion can take 
place on adjoining land whether it be on the 
same level as the old town or on a lower or 
higher level as in the case of hilly places. 

The custom of pre-emption prevails in Mohalla 
Hussain Agahi of Multan City. L RiaZ AhMaI) 
Shaiii;. Ciiurcii MissiONARi’ TedsI' AssociaT'ion, 
London 910 

— Mortgagee in possession, position of-— 

Wajib ubarz — Suit for pre-emption, when 
maintainable. 

Even after making a mortgage of his share, a 
co-sharer has a proprietary inteiest left in him 
so as to entitle him to bring a suit for pre-emption. 

The main fact that a person has taken a pos- 
sessory mortgage of a share in a village does not 
make him a proprietor of the village so as to resist 
a claim for pre-emption. A Padam Singh v. 
Umrao Singh 21 A. p. J.527; (1924) A.I. R, 
(A.) 48 104 

— Sale in recognition of superior right 

of pre-emption, whether subject to pre-emption. 
Pre-emption can be enforced without the 
interventmn of the Courts. 

When a vendee in recognition of a pre-emptot'a 
right conveys his bargain tp the latter, he is not 
really effecting a fresh sale, but is merely substitut- 
ing the pre-emptor for himself as vendee, and 
such a re-sale or re-conveyance gives rise to no 
right to pre-empt, Jj Faiz Muhammad v. 
Muhammad Ismaii, 848 

Presidency Towns Insolvency Act (III of 1809} « 

g. 9 — fict of Insolvency — Departure of some 
of several members of firm with intent to defeat 
creditors. 

Where it is put forward as an alleged act of 
bankruptcy that the partners of a firm have de- 
parted from their usual place of business of other- 
wise absented themselves that must refer to the 
individual partners. One man cannot as an 
agent for another depart from his usual place 
of business. 

In the 'case of a firm with two partners the de- 
parting from the usual place of busin* ss with in- 
tent to delay and defeat the creditors must be 
a departure of both the partners and not merely 
the departure of one of them, and an adjudica- 
tion order cannot be made against the 
unless bc'th the partners d^att with the 
intent. "Q In re Ma HOm®d H aSha i C© ,24 
Bom. R. 86i| (1923) A. I. R. (BJ Joy ^ 
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Principal and agent— coue.^. 

ar-ptication to such a case, Pat Jagdip Prasad v* 
RaJO KuER, a923} Pat. 177; 4 P. I,. T. 531; 
(1923 f A. I R. (Pat.) 464 1022 

Procedure — -Cross-cases— Trial hy one Mag%S‘ 
irate. 

It is desirable that cro^^s-cases arising out 
of the same occurrence should be tried by 
the same Magistrate, C Samir t;. Beni Madiiab 
Gope, 37 C. 1.7.410:27 C- W. N. 700; {1923) 
A. I. r". (C.) 644; 24 Cr. L, J. 940 364 

Insolvency — Evidence recorded hy 

Official Receiver — Consent of parties. 

Where a matter has to be decided on trial by 
a Court, the Court should hold the trial itself 
and retain advantage ot seeing the witnesses 
give evidence following the course of proceedings. 
It is unde.'=irable that it should delegate its duty 
to a person whose interest and duty may conflict 
in the conduct of the pro eedings. 

In proceedings arising out of an application 
made by an Official Receiver for the setting aside 
of an alienation bv the insolvent the parties agreed 
that the statements of the witnesses should be 
recorded by the Official Receiver and they were 
so recorded: 

Held, that the procedure adopted was extremely 
undesirable but was validated by the consent 
of the parties. 

Jainab Bihi Saheoa v. Hyderally Saheh, 56 Ind^ 
Cis. 957: 43 M. 609; 38 M. h. J. 532; 28 M. I.. T. 23: 
{1920) M. W. N. 360; 12 L. W. 64, followed. M 

Krishna IyEk v. The Ofeiciai, Receiver op 
Trick IN 0P01.Y 446 

Plaint describing defendant as minor — 

Defendant contesting suit as nznjo* — Plaint not 
amended — Suit, whether can proceed — Conduct 
of parties, whether cures irregularity. 

A defendant was originally impleaded as a 
minor and an application made for appointment 
of his mother as guardian. The defendant, how- 
ever, appeared and stated he was of age. The 
Trial Court went into the question and found he 
was of age. He was actually represented by a 
Vakil and contested the suit. Ko application 
for amendment of the plaint was, however, 
made nor was any amendment ordered by the 
Court, and his nama continued in the plaint 
as a minor under the guardianship of his mother. 
On appeal to the lower Appellate Court he wp.s 
represented as major and was again iepre.«;cnted 
by a Vakil. The lower Appellate Court finding 
other issues in favour of the plaintiff-appellant 
dismissed the suit on the technical ground that 
the defendant-respondent had been treated 
in the Court of first instance as a minor, 
whereas in fact he was of age. In second appeal 
to the High Court : 

Held, that as the defendant had full knowledge 
of the proceedings in Court, having actually 
appeared and been represented by Vakils in 
both the Courts, the suit cou’d not be dismissed 
merely on the technical ground urged, aud that 
assuming there was any irregularity it was fully 
cured by the conduct of both tne parties. 

RamichaH v. Duraisami Pillal, 21 M. 7 . 6 n 
7 Ind, Dec. (n. s.) 474 and Ganga Ram Mimn 


tat, 28 A. 416; 3 A. I^. J. 187; A. W. N. (1906) 
73. relied on. A Hargobind Singh v. Hitkdm 
Chand, 21 a. ly. J. 5‘,i; 45 A. 608; (192.)) A. I. 
R- (A.) 94 351 

cases decided siundtaneously — 

Tuo appeals — One appeal dismissed as time' 
barred — Decision, whether res judicata qua other 
appeal — Refusal of Appellate Court to entertain 
other appeal — Miscarriage of justice — Irregu- 
larity — Revision. 

The right, of a party to appeal in one out of two 
cases simult.'ineou.sly decided must be recognised 
especially where it does not involve the setting 
aside of any decree held by the opposite party 
which has become final by reason of non-appeal. 

A porprietor left a Will bequeathing the whole 
of his property to his two daughters. On the 
strength of this Will the daughters alienated some 
land to one person and a house to another. The 
brother of the deceased proprietor brought 
two suits for possession alleging that the testator 
had no power to make a Will aud that no title 
was conferred by it on the alienors. The issue in 
both the suits was the same. They were heard 
aud decided together by a single judgment which 
was recorded in the case relating to the land. 
In the case relating to the house a formal order 
referring to this judgment was made. The alienors 
appealed against the decree given in the suit 
relating to the land. The appeal against the 
decree given in the suit relating to the house was 
filed out of time. The Divisional Judge dismissed 
this latter appeal as time-barred and then held 
with regard to the appeal regarding the land suit 
that no appeal could lie because by reason 
of the dismissal of the other appeal, the only issue 
had been finally decided and constituted res 
judiiata, and dismissed this appeal also. The 
alienors preferred an application for revisions 
Held, (i) that the refusal of the Divisional 
Judge to V ntertain the appeal on the ground that 
his jiiri.sdiction to hear it had been ousted by 
reason of the operation of the law of res judicata 
was wrong and amounted to a miscarriage of jus- 
tice ; 

(2) that the miscarriage amounted to an irregu- 

larity within the meaning of the law governing 
revisions ; « 

(3) that the fact that no i pplication for revision 
haci been lodged against the dismissal as time- 
barred, of the appeal respecting Ihe house, did 
not debar the Court from entertaining this revi- 
sion; 

Akhi V. Hazraigtil, 71 Ind. Cas. 1009, Rahim 
Bakhsh v. Fakhar-un-nisa, 31 P. R. 1898 and 
Jogal Kishorev. Chammo, 85 P. R. IQ05; 151 P. 
L. R. 1905; 105 P. W. R. 1905 (F. B.), dis- 
tinguished. 

(4) that the defendants had the right to apjsea 1 
to the Divisional Court and to obtain an adjujaica- 
tion in the land suit without necessarily appealing 
in the case of the house suit ; 

(5) that the order of the Appellate Court dis- 

missing. an appeal as time-barred could not be 
said to amount to an adjudication upon the issues 
in suit. Babov Jehangik 479 
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a’^plication to such a case. Pat Jagdip Prasad r. 
RaJO KuER, 11923} Pat. 177; 4 P. I,. T. 531: 
(1923 f A. I R. (Pat) 464 1022 

Procedure — Cross-cases— Trial by one MagiS‘ 
irate. 

It is desirable that cro'^s-cases arising out 
of the same occurrence should be tried by 
the same Magistrate. C Samira. Beni Madiiab 
Gope, S7C. L J. 410: 77 C- W. N. 700; (1923) 
A. I. R. (C.) ()^^, 2^ Cr. I,. J. 930 364 

In<^olvency — Evidence recorded by 

Official Receiver — Consent of parties. 

Where a matter has to be decided on trial by 
a Court, the Court should hold the trial itself 
and retain advantage ot seeing the witnesses 
give evidence following the course of proceedings. 
It is undcv'^irable that it should delegate its duty 
to a person whose interest and duty may conflict 
in the conduct of the pro eedings. 

In proceedings arising out of an application 
made by an Official Receiver for the setting aside 
of an alienation by the insolvent the parties agreed 
that the statements of the wii nesses should be 
recorded by the Official Receiver and they were 
so recorded: 

Held, that the procedure adopted was extremely 
undesirable but was validated by the consent 
of the parties. 

Jainab Bibi Saheoa v Hyderally Sahel, 56 Ind^ 
Cas. 957; 43 M. 609; 38 M. L. J. 532; 28 M. I,. T. 23: 
{1920) M. W. N. 360; 12 L. W. 64, followed. M 

Krishna IyEr v. The Ofi 9 Ciai, Receiver op 
TriciiiisOPoi.y 446 

Plaint describing defendant as minor — 

Defendant contesting sint as majo* — Plaint not 
amended — Suit, whether can proceed — Conduct 
of parties, whether cures irregulanty. 

A defendant was originally impleaded as a 
minor and an application made for appointment 
of his mother as guardian. The defendant, how- 
ever, appeared and stated he was of age. The 
Trial Court went into the question and found he 
was of age. He was actually represented by a 
Vakil and contested the suit. Ko application 
for amendment of the plaint was, however, 
made nor was any amendment ordered by the 
Court, and liis name contimied in the plaint 
as a minor under the guardianship of his mother. 
On appeal to the lower Appellate Court he was 
represented as major and w^as again reprej-cnled 
by a Vakil. The lower Appellate Court finding 
other i.ssues in favour of the plaintiff-appellant 
dismissed the suit on the technical ground that 
the defendant-rcspouflent had been ticated 
in the Court of first instance as a minor, 
whereas in fact he was of age. In second appeal 
to the H'gh Court : 

Held, that as the defendant had full knowledge 
of the proceedings in Court, having actually 
appeared and been represented by Vakils In 
both the Courts, the suit cou’d not be dismissed 
merely on the technical ground urged, and fliat 
assuming there was any irregularity it w'as hilly 
cured by the conduct of both tne parties. 

Ramachari v. Duta%$ami Pillai, 21 M. 

7 lad. Dec, (h. s.) 474 and Gangct Ram v, Mihin 


Procedure— cow id, 

tat, 28 A. 416; 3 A. I.,. J. 187; A. W. N. (1906) 
73. relied on. A Hargobind Singh IIukum 
Chand, 21 A. b. J. 5 .,1; ^5 A. C'oB; (1024) A. I. 
R- (A.) 94 351 

cases decided •i’DtniUaneously — 

Tuo appeals — One appeal dismissed as time- 
larred — Decision, whether quo. other 

appeal — Refusal of Appellate Court to entertain 
other appeal — Miscarriage of justice — Irregu- 
larity — Revision. 

The right, of a party to appeal in one out of two 
cases simult'ineou.sly decided must be recognised 
especially where it does not involve the setting 
aside of any decree held by the opposite party 
which has become final by reason of non-appeal. 

A porprictor left a Will bequeathing the whole 
of his property to his two daughters. On the 
strength of this Will the daughters alienated some 
land to one person and a house to another. The 
brother of the deceased proprietor brought 
tw'o .suits for possession alleging that the testator 
had no power to make a Will and that no title 
was conferred by it on the alienors. The issue in 
both the suits was the same. They were heard 
and decided together by a single judgment which 
was recorded in the c^lse relating to the land. 
In the case relating to the house a formal order 
referring to this judgment was made. The alienors 
appealed against the decree given in the suit 
relating to the land. The appeal against the 
decree given in the suit relating to the house was 
filed out of time. The Divisional Judge dismissed 
this latter appeal as time-barred and then held 
with regard to the appeal regarding the land suit 
that no appeal could lie because by reason 
of the dismissal of the other appeal, the only issue 
had been finally decided and constituted res 
judnata, and dismissed this appeal also. The 
alienors preferred an application for revision; 

Held, (i) that the refusal of the Divisional 
Judge to I ntertain the appeal on the ground that 
his jnri.sdiction to hear it had been ousted by 
reason of the operation of the law of res judicata 
vas wrong and amounted to a miscarriage of jus- 
tice ; 

(2) that the miscarriage amolinted to an irregu- 

larity within the meaning of the law governing 
revisions •, « 

(3) that the fact that no { pplication for revision 
haci been lodged against the dismissal as time- 
barred, of the appeal respecting Ihe house, did 
not debar the Court from entertaining this revi- 
sion; 

Ahhi V. Hazraigitl, 71 Ind. Cas. 1009, Rahim 
Bahhsh v. Fakhar-un-nisa, 31 P. R. i8g8 and 
Jcgal Kishorev. Chammo, 85 P. R. ICJ05; 151 P. 
L. R. 1905; 105 P. W. R. 1905 (F. B.), dis- 
tinguisl.ed. 

(4) that the defendants had the right to appeal 
to the Divisional Court and to obtain an acljujiica- 
tion in the land suit without necessarily appealing 
in the case of the house suit ; 

(5) that the order of the Appellate Court dis- 

missing an appeal as time-barred could not be 
said to amount to an adjudication upon the issues 
ia suit. Fesh Babov. jEHANGiH 479 
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’rovinoiai Insolvency Act (ill of 1907 J, ss. 24 ( 3 ), 
28, 39 (4) ,146 — Proof of debt after discharge of 
insolvent and declaration of dividend, admissi- 
bility of — Debt enforceable at date of adjudication 
but subsequently barred whether can be proved — 
Insolvent, whether person aggrieved by order ad- 
mitting creditor to proof of debt — Appeal. . 

An insolvent is a "person aggrieved ’’ within 
the meaning of section 46 (2) of the Provincial 
Insolvency Act of 1907 by an order admitting 
a creditor to proof of his debt and is, therefore, 
entitled to appeal against it. 

Under sections 24 (3) and 39 (4) of the Provin- 
cial Insolvency Act of 1907, a creditor is not 
bound to tender proof of his debt before the dis- 
charge of the insolvent or before the declara- 
tion of the final dividend, but is entitled to tender 
proof of his debts at any time during the adminis- 
tration so long as there arc assets to be distributed 
and no injustice is done to third parties. 

Ex parte Bodtdam, hire Taylor, (1860)45 K. R. 
7O3 at p. 7C5; 2 De G. F. & J. 625; 29 U. J. Bk. 20; 
Jur. (N. s.) 570; 2 U. T. 343; 8 W R. 457; 129 R. 
R .224 In re McMurdo, Penfield v. McMurdo, 
(1902) 2 Ch. 684 at pp. 699» 70b; 71 U. J. Ch 691; 
86 L, T. 814: 50 W. R. 644, Lakshmanan v, 
MuUia, II M. i; 4 Ind. Dec. (n. s.) i, followed. 

A debt not barred at the commencement of 
the Insolvency does not, in and for the purpose 
of the insolvency, become barred by lapse of lime 
and, therefore, under s. ction 28 (i) of the Provin- 
cial Insolvency Act, any debt of the insolvent 
subsisting on the date of adjudication is prov- 
able in insolvency even though on the date of 
presentation of proof the debt had become barred. 

Ex parte Ross, (1827) 2 Gl,, & J. 46 and 330, 
In re Benzon, Bower v. Chetwynd, {1914) 2 Ch. 
68; 83 U. J. Ch. 658; I TO U. T. 926; 21 Manson 
8; 58 S. J. 430; 30 T. L. R. 435, In re McMurdo. 
Penjicld V. McMurdo, (1902) 2 Ch. 684 at 

pp. 699, 706, 71 I,. J. Ch. 691; 86 I,. T. 814; 

50 W. R. 644, Ex parte Lancaster Banking 
Corporation, In re Westby, (1878) 10 Ch D, 776; 48 
li. J. Bk. 89; 39 h. T. 673: 27 W. R. 292, relied on. 

Subharayan v. Natarajan, 70 Ind. Cas. 396; 
45 M. 785; 16 h. W. 68; {1922) M. W. N. 424; 
43 M. h. J. 168; 31 M. h. T. 140; (1922) A. I. R. 
(M.) 26S, (F. B.) distinguished. 

Per Oldfield, J. — When a decree-holder can 
prove liis decree-debt in insolvency no question 
of his right to e.vecute the decree, within the mean • 
ing of section 48 of the Civil Procedure Code, is 
raised. 

Per Venkata^ubba Rao, J. — The object under- 
lying section 24 of the Provincial Insolvency Act 
is to enjoin upon creditors to tender proof as early 
as possible, a course tending to convenience in 
the administration of the insolvent's estate and 
the provision does not enact a rule of limitation. 
M SiVAStjBBVRAMANIA PlI,l,Al V- TiiKEXiiJAPPA 
PippAi, 45 M. Iv. J. i6t'; 18 L. W. 636, (1923) 
M. W N. 895; (1924) A. I. R. (M.) 163 572 

— g, 34 — Insolvency — Execution sale of 

insolvent’s properly before adjudication — Sale- 
proceeds — Receiver, rights of. 

Where property belonging to an insolvent 
is sold i 1 execution of a decree and the sale- 
proceeds arc deposited in Court before the date of 


Provincial Insolvency Act— 1907 — concld. 

the order of adjudication, the amount depo.sited 
is excepted trora the general pro\dsion contained 
in .section 34 of the Provincial Insolvent y Act 
of 1907, that property of the insolvent realised in 
the course of an execution .«htnild not be claimed 
by any person against the Receiver. M SriniVaSa 
NA lCKlSRy. OFFxCiAJ; RECmVKR OF vSoUniCANARA 
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— g. 37 — Fraudulent transfer — Transfer 

under pressure — Charge — Note on hundi, 
whether operates to create charge — Registration 
Act {XVI of 1908), ss. 17 (i) (b), 49. 

Where the dominant motive of a debtor in mak- 
ing a transfer in favour of a creditor is to save 
himself from exposure or from proceedings in 
Court, the transfer cannot be held to be fraudii 
lent within the meaning of section 37 of the Pio- 
vincial Insolvency Act. 

Puran Chand v. Punjab National Bank, Limited 
59 Ind. Cas. 578; 3 b. U- J. 44; 3 U. P. b. R. (b 
6 and Ex parte Taylor, In re Goldsmid, (1887) 
18 Q. B. D. 295: 56 b. .T.Q. B. 195; 35 W. R. 148, 
relied on. 

At tjic foot of an unregi^’terei hundi for over 
Rs 100, a note was added in the following words; 
"Our property at Delhi and budliiana shall be 
liable for this debt:" 

Held, (i) that the note did not operate to create 
a charge on the property ; 

(2) that, in any case, the hundi being unregis- 
tered it was inadmissible in evidence under sec- 
tion 49 of the Registration Act to establish a charge 
on the property. LPuk vn Chand v. I’xtra n 
Ch\nd, (k 2 <) a. r. (i.) (>32 441 

Provincial Insolvency Act (V of 18201 s. 8-^ 

Creditor’s petition — Transfer by District Court 
to Sub- Court — Jurisdiction. 

Under section 3 of the Provincial Insolvency 
Act the District Court is the only Court having 
jurisdiction to deal with creditors' petitions, in the 
absence of any Notification of the bocal Govern- 
ment investing Subordinate Courts with juris- 
diction over this class of cases. An order, therefore 
of the District Court transferring such u 
petition to a Sub-Court for disposal is ultra vires. 
M PrFMchand Indoji bopim Goparappa 
(1923) M. W. N. 754; 45 M. L. J. C89. i8 b. w! 
685 876 

g. 34 (2)-— Debt, proof of— Limitation 

plea — Time, point of, at which applicable — 
Court, power of, to ‘reject application to enter 
creditors on schedule — Grounds other than HmU 
tation. 

Under .^ecti 11 34 (2) of theProvincial Insolvency 
Act, 1920. the date ot the adjudication is the 
point with reference to which it should be deter- 
mined whether the recovery of a debt is barrel 
by time or not. 

When a debt is held to be provable within the 
meaning of the foregoing section, it is fttili open to 
the Court to reject the appli ation for enterin the 
name of the rcditor on the scae u.e, on gr )i:nds 
other than that of the debk being barred y 
limitation. 0 IJaz Husai>t v. Uaciiman Das, 9 
O. & A. b- R. 795 79Q 
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i g. §8 — FtaudliJent W'antfer, aside 

of->-Grediiof, whether can iahe action — Limitaiiim. 
Itle 'tnngunge of section 53 of the PfoViUdftl 
Itiflolvcflfy Act ntftkes jt fnmmbent on 
■Cofrt to aliniil every transfi^r of pr 'petty indde 
by ao insolvent if tbe transferor is adjudged 
insolvent witbin two years from the date of the 
ttan^^r provided it comes to a finding that such 
transfer was not made in gopd faith and for 
valuable consideration. The section contemplates 
that action under it will be taken by the Receiver 
butit doqis not mean that even where the Receiver 
refuses or ueglects to act no one ckse can set the 
prpceedings under this section in motion. 
Whether the Court chooses to t ake action . itself 
under the section or is moved by the Receiver or 
by a creditor it is not bound by any period of 
limitation and Art. i8r of Schedule I to the limi- 
tation Act has no application to such a proceeding. 

Pirthi Nath v. BasHcshar Nath^ 69 Ind. Cas. 
;<|03, followed. L D.vryai SinGih;. Kunj Ivai. S 96 

— g, 54 — Fraudulent preference, what 

amounts to. 

In order to hold that a transfer by a debtor 
in favour of a creditor constitutes a fraudulent 
preference within the meaning of section 54 of the 
Provincial Insolvency Act, the Court must be 
satisfied that the dominant or substantial motive 
of the debtor in making the transfer was to prefer 
the particular creditor and not to secure some 
advantage for himself. 

Sharp V. Jackson, (1899) A. C. 419; 68 J. 
Q. B. 866; 80 I^, T. 841; 15 T. B. R. 4^8; 6 Manson 
264 and In re Rai Mohan Shaw, 53 Ind. Cas. 
relied on. 

A debtor approached one of his creditors for a 
fresh loan which he required for business purposes. 
The creditor refused to advance the loan unless 
his previous debt was also secured. The debtor 
then agreed to grant him a mortgage of certain 
property to secure the previous debt and the 
ffeSh advance : 

BSd, that the mortgage did not constitute a 
ftandiileiit preference within the meaning of 
section 54 of the Provincial Insolvency Act. 
I4 Daui.at Ram v. Deoki nandak 861 

prpyincial Small Cause Courts Act (IX of 1887), 

SCh. II, Aft. 85 — SuU to recover value of 
silver misappropriated hy defendant, whether 
cognisable by Small Cause CouH. 

Plaintiff sued to recover from defendant a 
certain sum with interest being the value of 
some silver made over by him to the defendant 
for conversion iuto ornaments and misappropriated 
by the latter. Plaintiff had prosecuted the 
(defendant under section 406 of the Penal Code 
and bad obtained a conviction, which had, 
bofi'ever, been set aside on appeal : 

Meld, that the suit fell within the scope of 
Art* - 35 Schedule II to the Provincial 
SmaH Cause Courts Act, and was not cognisable 
by a Small Cause rCourt. 

V. Sfrawaw, 6f Ind. Cas. 432J 
48 C. 879; 25 C. W. N. 256, mu Bakhsh v. 
Muhammad Ind. Cas. 305; 3 JU. I,, j. 380 


CASES. [1923 

, ' (1,1 

Provfndy Siifi|Il> Ctouio^Oolirtit Aet^fconeld; 

and V. Rdni Lai Mhm, 59 Ind. Cas* 593; 

23 O. C. 352, relied on. l>' u. 

StNOHRAM 928 

PuMc Gambling Act (tti of i8^7), 88. 4, 6, 6— 

Police raid-— ’Gaming going oH-^ Insimments of 
gaming found — Common gaminghouse, presump- 
tion as to — Direct evidence, whether n^esSVrfy. 
The Police, having obtained a warrant, raided 
a house in which th^y found the accused persons, 
gaming was going on and there were instru- 
ments of gaming: 

Held, that, under the circumstances, the presump- 
tion contained in section 6 ol the Act applied 
and dispensed with the necessity of direct evidence 
that a commission was being^ taken by the keeper 
of the house. 

Lachchi Ram v. Emperor, 65 Ind. Cas. 852; 
20 A. I#. J. 218; 23 Cr. I^. J. 196; (1922) A, 1. R. 
(A.) 6r, distinguished. A Si^^'a Ram v> feMPUftOR, 

24 Gr. t. J. 934; 45 A. 671 268 

Pttujfeb CouftI AOt (VI Of 1918), sHl i^)--Appi<d, 
second— QuesHm of custom'-^ AppliCamn^ for 
cerlifibate — Order directing grant of certHfiOdie — 
Certificate, separate, WheMr Hecessaty— ^Custom v. 
personal law— Adoption— UneWs deivtghtet*C son 
—Rai Brahmans of Mohra BMUan, TahsWand 
District Rawalpindi. 

Where the order of a District Judge dir^iing 
the grant of a certificate under section 41 (3) 
of the Punjab Courts Act, read with the appli- 
cation for the grant of the certificate, contains all 
the particulats required by the secticp, the 
omission to draw up a formal certifioate is 
immaterial. 

Rai Brahmans of ikCauaa Mobra Bbatitan, 
Tahsil and District Rawalpindi, are governed by 
Hindu l^w in matters of adoption, and the 
adoption of an uncle's daughter's son is recog- 
nised among them as valid. . 

The -strict Hindu Daw of adaptiob is often 
modified by custom in the Punjab. D BaShu Ram 
V. PlARA ClFANp, 4 D. 434 ^988 

— fl. 41 (9) — CUSlom-*^ Inhettfancer— Finding 

that Muhammadan Laii) applies— Second dppeU 
— Certificate, necessity of. 

Where on the question of* the right of inherit- 
ance the lower Appellate Court finds that the 
parties are governed by Muhammadan I, aw and 
not by custi.m, that finding ban not be thalRnged 
in second appeal without a certificate. L RASui, 
KhaNi;. Hawasi, (1923) A. I. R. (D.>284 468 

— g. 44 — •* Case,** meaning of. 

The Word ** case ’* in s^btiiJlh 44*0f the Punjab 
Courts Act does hot necessarily ' meim the w4k)le 
case, but it at least means a paiticmar branch of a 
case for which an independeiit' remedy or different 
procedure is provided by the CMl Procedure Code. 
Consequently, where, aftear f reming a preliminaiyr 
issue, the Court decides that a suit can be brought 
in the form in which if; WAS rptesented, that doe# 
not amount to the decision of a case within the 
meaning of the ? aectiop. L Abdui^ H afjz v * 
Rashida K HAtuN, (1923) A. I. R. D.) 288 662 
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s. Procedure Code {Act V of 

1908), 0 . XVI^r. 19 — Pevision — Interlocutory 
erder — Order in contravention of law — Inter- 
ference hy Bt^h Court, 

Interlocutory orders cannot, or at any rate 
•hould not, be interfered with by the High Court 
in revision, even though such orders are made 
in contravention of an express provision of the 
law, such as an order which contravenes the pro- 
visions of r. 19 of 0 . XVI of the Civil Procedure 
Code. 

Gulab Chand v. Shcr Singh, 35 Ind Cas. 608; 
149 P. W. R. rcjr^; 8 r. L. R. 1917, followed. L 
Firm R\hmad Ui,i,ah*Pakiiar tid-din v Firm 
Rahim Bakiish-Qumar-ud-din, (1923) A. 1. R. 
(I^‘) 301 107 

Punjab Land Revenue Act (XVII ol 1887), s. 81 

{Z)-*-Kvidence. Act{T 0/1872), s. 74 — Histoty 
of "District attached to Settlement Record, whether 
part of Record of Rights — Public document — 
Procf-^CetHfied copy. 

The history of a District attached to a Settle- 
ment Record does not form part of the Record 
of Rights as it is not one of the documents specified 
in section 31 (2) of the Punjab Land Revenue Act. 
But it may be presumed that it was compiled 
by or by the direction of the Settlement Officer, 
and is, therefore, a public document within the 
meaning of section 74 of the Evidence Act, provable 
by the production of a certified copy. L 
Muhamma-d Khan r. Suwaim Azam 1C40 

Punjab Municipal Act ail 0! 1911 ), bs. 56 ( 4 ), 131 
—^W ill, private, used hy public — Dedication to 
^blic-^Presumption — Well, whether vests in 
MuHicipal Committee -^W ell in dangerous condi- 
iion— Procedure, 

In India, ordinarily, the owners of 
w^ls do not prohibit the public from using 
them. It is considered to be a meritorious act to 
^low the public to take water even from private 
wells. 80 the mete fact that the public have 
been allowed to take water from a private wdl 
for a number of years cannot necessarily lead 
to the concltmion that the well was dedicated to 
the pubHc. 

A private well does not vest in the Municipal 
Committee merely because of long user by the 
public and section 56 (6) of the Punjab 

Municipal Act has no application to such 
swell. ' 

If a private well appears to a Municipal 
Committ^ to be injurious to health or offensive 
to the nerghbourhc^, it has ample power under 
section 131 of the Punjab Municipal Act by 
notice to require the owner to cleanse, repair, 
cover, fill up or drain it off. L Nur Ahmad 
Khan w- Munich AD Qomattm , Amritsar 898 

— ss. 61 (B), 842 (1) {%)--Notified area-^ 

Lam Government, power of, fo impose tapfes, 
eittmH of. 

The Lockl Government ha^ no power under 
sectton ^42 (I) (ii) of the Punjab Municipal Act 
to rnflose in a Notified Area those ta!xes, which 
a Municipal COmUffttee can only impose with 
the previous Ounction of the Governor-Generul 


in Council, and its powers are restricted to the 
imposition of the taxes detailed in section 61 
( B) of the Act, for which only the previous sanction 
of the Local Government is required. L NoxiVitp 
Arha Commitxi^e), Una t; . AMar Si nGh, 4 L. 442 

— ss. 84,86 — Tax levied illegally — Suit to 
recover amount paid, whether maintainable— 
Civil Courts, jurisdiction of. 

The special procedure enacted in sections 84 
and 86 of the Punjab Municipal Act relates only 
to appeals against the assessment or levy of a 
tax Under the Act and does not provide a remedy 
for an act which might be done in violation of tjje 
provisions of the Act. 

Section 86 of the Punjab Municipal Act does not 
oust the jurisdiction of the Civil Courts to relieve 
oue subject of the Crown against an illegaliiy 
imposed upon him by any other subject. 

G. I. P. Railway Co. v. Amraoii MunicipaHiy, 
16 Ind. Cas. 449; 8 N. L. R. 107, rdiied on. 

A Gvil Court has jurisdiction to entertain a 
suit to recover tfie amount of a tax illegally levied 
by a Municipality on the plaintiff, and failure pn 
the part of the plaintiff to take action under sec- 
tion 84 of the Punjab Municipal Act does not 
bar the suit. 

Committee of Notified Area, Una v. Chatar 
Behari Narain, 44 Ind. Cas. 910; 74 P. L. R. 
1918; 74 P. W. R. 1918, followed. LMUNitjXAfi 
Committee, Find Dadan Khan d. B ha gw an 
vSiNGii 737 

Punjab Pre-emption Act (II of 1905), s. ^2— 

Price fixed or paid in good faith, proof of-^^us 
— Payment, mecming oj — Marhet*mlme, method of 
determining — T est. 

The onus of proving that the consideration for 
0 pre-eraptible sale entered in t sale-deed was 
fixed and paid in good faith, rests solely upon 
the vendee and it rests upon him from the very 
outset and not by reason of the burden having 
shifted by evidence, slight or otherwise, pro- 
duced by the pre-emptor. 

Gulao V. Ram Singh, 102 P. R. 1890, followed. 
The word “ payment " means more than a 
public transfer of cash from hand to hand. A, 
genuine payment implies that this transfer is 
permanent and real and that the vendor is 
really parting with and the vendee really acquir- 
ing something of value. 

A reference to record sales is a very unsatis- 
factory method 6! determining market- value and 
the results of such a calculation should be 
regarded with the utmost caution. 

A calculation based on an actually existing 
lease is certainly one of the best methods 
wliich can be adopted for calculating the market- 
value of the leased property. 

The price proved actually to have been paid 
is the Dest test of market-value. AhmadJi 

Khan V. Gui^mir 271 

Puujab Pre-emption Act (I of 1918), s. 16— 
Village immoveable property — Question of fact-^ 
Appeal, second-^Custom prmaUing in lown,,sike^ 
ther applies to suburb^Mmkine Mohella, Jhekim 
City, 
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Fuilab PM^mptioii Act, 1913 — coticld.^ 

The question whether a particular piece of land 
is vllage immoveable property or has become 
part of a town is a question of iact and cannot be 
agitated in second appeal. 

Ma mud v. Jumma, 54 Ind. Cas. 646; 28 P. 
R. I 19; 16 P. L. R. 1920, followed. 

It is possible that a village may become absorbed 
in a town. 

Kishan Dial v. All Bakhsh, 87 P. R, 1890, 
relied on. 

It is not necessary that a custom of pre-emption 
prevailing in a town should apply to its outgrown 
mohallas or suburbs « 

p Umar Bakhsh v. Ahdul Karim, 70 P. R. 1898, 
Karam Ilahi v. Babua Mai, 21 P. R. 1900, and 
Abdulla V. Punnu Ram, 42 P. R. 1906; 85 P. L. R. 
19071 79 P. W. R. 1906, followed. 

The Machine Mohalla has become a suburb 
of Jhelum City and has ceased to be a part of the 
village of Pira Ghaib. 

There is no custom of pre-emption in the Machine 
Mohalla of Jhelum City. L DiWan Chand' v . 
Nizam Bin, (1923) A. I. R. (L ) 443 610 

Fanjab Tenancy Act (XVI of 1887), s. 77 (3), 
proviso (1) — Jurisdiction oj Civil and hevenm 
Courts — Ejectment suit — Occupancy rights claimed 
by defendant — Suit, whether cognizable by Reve~ 
nu§ Court. 

Plaintiffs sued to eject defendants on the ground 
that they were trespassers. Defendants put for- 
ward the plea that they were occupancy tenants 
of the land in dispute; 

Held, that, having regard to proviso (i) to 
section 77(3) of the Punjab Tenancy Act, the 
suit was cognisable by a Revenue Court and not 
by a Civil Court. 

Wadhawa v. Musammat Hassi, 29 Ind. Cas. 778; 
73 P. R. 1915; III P. I^. R. 1915; 64 P. W. R. 
1915, Mihan Singh v. Bhagwan Kaur, 37 Ind. 
Cas. 390i III P. R. 191b; 234 P. W. R. 1916, 
followed. 

Ghulam v. Jowala Singh, Ind, Cas. 363; 103 
P. R. i9i8i 179 P. W. R. 1918; 130 P. X. R. 

1918, dissented from. L Parabii Dayai, v. 

Rad HO 818 

Railway B Act (IX of 1890), ss. 79, n—Risk Note, 
Harm B — “Loss,” meaning of — Goods con- 
eigmd fot carriage — Swii toy damages — Liability 
oj i(ailway Company — Burden of proof. 

The loss referred to in section 72 and other 
sections of Chapter VH of the Railways Act 
is the loss suffered by the consignor or the true 
owner, where such loss occurs by reason of mis- 
delivery or non-delivery. 

The word “loss" in the Risk Note, Form B, is not 
confined to the case of involuntary or unwilling 
parting with the things with reference to wUch 
the word is used. 

Great Indian Peninsular Railway Company 
w, Jitan Ram-Nirmal Ram, 72 Ind. Cas 440; 

4 P. D. T, 1735 (1933) J?at. 82J I P. L. R. 169; (19231 
A. I. R. (Pat.) 283; 2 Pat. 442, followed. 

Where goods are consigned to a Railway Com- 
pany for carriage under the Risk Note, Form B, the 
ormnary liability of the Railway Company under 
section 7# the Railways Act is limited by the 
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special agreement entered Into by and between 
the parties under the Risk Note, 

(h’eat Indian Peninsular Railway Company v. 
Jitan Ram-NirmalRam, 67 Ind. Cas. 6^41 3 P. D. 
T. 222f (1922) A, I R. (Pat.) 17, followed. 

In order to succeed In an action for damages 
for loss of goods consigned to a Railway Company 
for carriage under the Risk Note, Form B, it is 
incumbe.nt upon the plaintiff to prove wilful 
neglect on the part of the Railway C mpany 
or theft by or wilful neglect of its servants, agents 
or carriers. 

Ghelabhai Punst v. East Indian Peninsular 
Railway Company, 63 Ind. Cas. 2411 45 B. 1201: 
23 Bom. I,. R. 525, dissented irom. Fat East 
Indian Railway Co., I/td- v.Net Ram-Ganesh 
Bad 26 

ss>72, 80 — Consignee, right of-— Strike of 

Railway employees, whether enough to exonerate 
Company from Habiltty. 

A consignee has a rightof suit againstthe Railway 
to which the goods are delivered by the consignor 
thereof as well as against the particular Railway 
Administration on whose Railway the loss 
occuts. 

Metepiooi cnat a strike took place on the Rail- 
way of the defendant Company is by no means a 
justifiable basis for the inference that the defend- 
ant is not liable. Fat ArJun Das-Gudab Rai v. 
E. I. Railway Co. 18 

s- 76 — Rnh Note in Form H— Suit for 

damages for loss — Burden §} proof. 

Where goods are consigned by a Railway Com- 
pany under a Risk Note in Form H and are lost or 
damaged in transit, the onus is on the consignor 
claiming com}^entatton to prove that the loss or 
damage was occasioned by any act or neglect on 
the Company or its servants. 

The incidence of such burden of proof is in no 
way affected by section 76 of the Railways Act. 

Smith Limited v. Great Western Railway, 
(1922) I A. C. 178; 91 D. J. K. B. 4.3127 
Com. Cas. 247] 38 T. R. 359, East Indian 
Railway Company v. Nalhmal-Behati Lai, 39 
Ind. Cas. I3 oI39A'4i8; 15 A. B. J. 321, East 
Indian Railway Company v. Nilkania Roy, 22 
Ind. Cas. 679; 41 C. 576; 19 C. W. N. 951 19 C. B- 
J. 142, followed. 

Ghelabhai Punsi v. East Indian Railway 
Company, 63 »Ind. Cas. 241J 45 B. i^oij 23 
Bom. B. R. 225, Curran v. Midland Great Western 
Railway Company, of Ireland, (1896) 2 Ir. R. 183J 
2 Ir. B. R. 739, not followed. U Narayana 
Iyer 1/. South Indian RY. Co., 18 B. W. 3221 
(1923) M W.N. 731 260 

Reformatory Schools Act (VllI of 1897), s. 4-- 
Order for detention, when can he made — Youth- 
ful o^ender, who is. 

An order for detention in a Reformatory School 
can only be made in the case of a youthful 
offender, i.e., a boy below the age of 15 years, as, 
techn cally, under section 4 of the Reformatory 
Schools Act, a boy ceases to be a youthful 
offender, when he reaches that age. B Hamid 
u. Emperor, 2 Bur. B. J. 96; 24 Cr. B- J. 9181 
{ 1924 ) A. I. R. (R.) I« SM 
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fw thirty years determinabh 
^ win of lessor — Registration, uhether necessary 
•^Right of leuu. 

A lease of land purported to be for thirty 
years and reserved a yearly rent, and stated 
that the lessee would vacate the land in case he 
failed to pay the rent reserve dor whenever the lessor 
required him to dio so. The question was whether 
the lease was admissible in evidence without 
being registered : 

HelA, that the lease was not for a term ex» 
ceeding one year, nor had the lessee the right 
to re iiain in possession for thirty years, as the 
lessor could on the day succeeding the grant of 
the lease have required the lessee to vacate, and 
that, consequently, the lease did not require 
registration to render it admissible in evidence 
against the lessee. A OhaSI Ram v . Mai,onv 
CiyijB, (1923) A. I. R (A ) 382 603 

g. 17 See Mortgage 118 

BAgistration Act (XVI ofl908j, s l7 — Document 
affecting property worth over Rs. 100 —Family 
settlement — Compromise — Property affected exceed* 
ing Rs. 100 in value — Re^tstration compulsory 
—Res judicata — Representative suit, aecUion in, 
whether operates as res judicata. 

A document which purports or operates to 
create or extinguish a y right or interest in m- 
moveable property worth Rs. 100, even though 
it records a family settlement or compromi^, 
is compulsorily registrable, and, unless registered, 
has no binding effect. 

Jagrani v. Bisheshar Dube, 35 Ind. Cas. 701 j 
38 A. 366; 14 A. h. J. 449 (P B ), relied on, 

A suit instituted in the interests of estate 
and for the benefit of not only the plaintiffs, but 
all persons who come to succeed after them, is a 
representative suit and the decision arrived at 
therein, in the absence of any fraud or collusion, 
is binding on subsequent reversioners and operates 
as res judicata. 

Risat Singh v. Balmant Singh 48 Ind. Cas. 553J 
40 A 593; 451- A. 168; 28 C. I4 J. 5fg; 24 M, £. 
T. 361; gh. W, 52; 23 C W.N. 376; (1919) M. W. 
N. 155; 36 M. h J. 597:21 Bom. I/. R. 511 (P. C ) 
an I Kesho Prasad Singh v. Sheopargssh Ojha, 64 
Ind. Cas. 248; 19 A. J. 749* 3 U. P h. R. (A.) 
117; 44 A. 19; ( 192 c) A. I. R. (A ) 301, relied on. 

Narain Singh v. Raj Kumar Singh, 66 Ind. 
CaS. 6a;, 1922) A I. R. (A.) 217; 44* A. 428; 20 A, 
L.J.251. diitiiiguiihed. A ChhaJJU ij. Gokui,, 
(1923) A. I R. (A.) 338 598 

— *ss. 17 , 49 — Evidence Act (I of 1872), 

5. 92, proviso (i ) — Registered deed of gift — 
Unregistered deed modifying terms of registered 
deed, adm.s ability of, in evidence — Evidence to 
show invalidity of deed of gift, admissibility of 
—Transfer of Property Act ( I V 0/1882), s. 123. 
A Burmese Buddhist executed a registered 
deed of gift of some immoveable property in favour 
of three of hex sons ond subsequently obtained 
an unregistered deed from them stating that the 
deed of gift would not be operative till after the 
death of the owner: 

Meld, (I) that the subsequent deed was not 
admissible in evidence for want of registration 
•0 as to affect the land t 


Baglstiaiion Ati^onfd; 

(2) that the fact, however, that such a docu- 
ment was drawn up could be proved and was 
relevant to explain the nature and character of 
the donor’s possession subsequent to the execu- 
tion of the deed of giftj 

Varada Pillat v. Jeevarathnammal, 53 Ind. 
Cas. 90IJ (1919) M. W. N. 724? to I^. W. 679; 
34 C. W. N. 3461 38 M. If. J. 313( x8 A. I*. J. 2741 
43 M. 244; 2 U. E. L. R. (P. C.) 64; 22 Bom. ly, 
R. 444:46 1 . A. 285 (P. C.), relied on. 

(3) that evidence as to the intention of the donor 
to make a gift which would be operative only 
after her death was admissible under proviso (i) 
to section 92 of the Evidencse Act, as the fact, 
if established, would have the effect of invalidating 
the deed of gift under Burmese Buddhist I^aw. 

Section 123 of the Transfer of Property Act 
lays down the method by which it is essential 
that a gift of immoveable property should be 
carried into effect, and abrogates the rule of Bur- 
mese Buddhist lyaw that transfer of possession 
is necessary to complete a gift, R Ma Thin 
Myaino u. Maung Gyi, I R. 851; (1924) A. I. E. 

(R.) 13 166 

— 8s. 83 , 34 , 35 , 87 — Presentation for 

registration — Power -of -attorney — Presumption — ^ 
Execution — Omnia praesummuntur, rite et 

solemniter acta, applicability of. 

Where an endorsement on a registered deed 
states that the person presenting the detd for 
registration held a special power-af-attomey autho- 
rising him to present it, it must be presumed, 
under the terms of section 33 of the Registration 
Act, that the power -of -attorney was a proper 
power. 

By section 34 of the Registration Act the duty of 
enquiring as to execution is put upon the Register- 
ing Officer and section 35 of the Act provides that 
if he is satisfied as to various particulars he shall 
register the document, therefore, the fact oi 
registration gives rise to the presumption of omnia 
prxsumuntur rite et solemniter acta, and the fact 
of execution of the document by parties by whom 
it puroorts to have been executed must be pre- 
vsumed. P C Kanhaya Lai, t>. NaTionai, Ra^K 
o» India, Ltd , (1923) A. 1 . r. (P. c.) 114; 45 
M. L. 3 497: 33 M. L. T. 349* 25 Bom. L. Rj 
1248; 4 L. 284 7 

s. 52 — Sale-deed — Presentation by vendee 

— Refusal of vendor to sign endorsement, effect of 
— Registration, validity of. 

The mere refusal by the vendor to sign the 
registration endorsement would not affect the 
Validity of the »ale, where the deed was presented 
for registration by the vendee who had diuy signed 
the presentation endorsement as required by 
section 52 of the Registration Act. 

Sagaji V. Namdev, 23 B. 525J x Bom. L. R. 51 
12 Ind. Dec. (n. 9 ) 349. Baifnath Singh v. Paitu, 
30 A. 125; 5 A, L. J. 961 A. W. N. (1908) 38; 
Sisbbaier v. Moniam SUbramania Iyer, 10 Ind. 
Cas 546; 36 M. 8; xo M. U T. 5Xj (1911) t M. 
W. N. 6; ax M. L- J. 800, relied on, A IRam 
FA*IMAf.TAMI*Al,I 111 
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.. — — M. 71 , 73 , 7 ^ — Denial of execution — 

fief mail pf regisiroHon — Remedy — Application 
under section 73, not filed — 5 «li! to compel 
re^stroHon, maintainabilHy of-— Appeal to 
Registrar^ when can be treated as application 
under s. 73 — Application, otherwise maintain- 
aible — Section wrongly mentioned — Duty of 
Court — Dismissal, whether leged — Suit under 
s. 77, ecope of. 

In a suit to compel registration under the Regis- 
tration Act, the Court has simply to determine 
the fact of execution and, if a prima facie case 
of execution is made out and the requirements 
of the law complied with, to order the registra- 
tion of the document. 

Raj Ldkhi Ghose v. Debendra Chunira Mojumdar, 
24 C. 668; I C. W. N. 444; 12 Ind. Dec. (n, s.) 
II 14 and BcUambal Ammal v. Arunachala Chetii, 
t8 255; 6 Ind. Dec, (N. s.) 527, relied upon. 

If a Sub- Registrar refuses to register a docu- 
ment on the ground of the denial or execution by 
the executant, the person seeking registration is 
bound, under the Registration Act, to make an 
application to the Registrar under section 73 of 
the Act in order to establish his right to have the 
document registered. 

Such an application must be in writing and 
must be accompanied by a copy of the reasons 
recorded under section 71 and the statements 
in the application should be verified by the ap- 
plicant m the manner required b law for the 
rerification of plaints. 

^ch an application is necessary prior to a 
suit bring brought under section 77 of the Regis- 
tration Act, and if this is not complied with the 
suit is liable to be dismissed. 

UMt Upadhia v. Imam Bandi, 24 A. 402; A. 
W. N. (1902) 99, followed. 

An appeal to the Registrar, if it conforms to all 
the requirements of section 73 of the Registration 
Act, may be treated as an application under the 
Act and it may suffice to save the suit from 
being dismissed for non-compliance with the 
ptovTsloaS of section 73 of the Registration 
Act. 

A Court in the administration of justice 
Should not refuse an application, which on the 
Iiaerits it ought to grant and in law can grant, 
simply because the applicant asks the Comd to 
axetcise its admitted powers under a wrong 
aectlon. Regard should be had to the susbtance 
rather than to the form of the proceedings. 

Bechun Sahu v. Syed Ali Rasul, 16 Ind. Cas. 
di4, relied upon. 

The scope c^f a suit uUdcr section 77 of the 
fteglStration Act depends upon the proved or 
admitted facts and clrcunittances. and not upon 
Ihe ^Hoheous mention of a section of a Statute 
to an a optica ti OB to the Registrar. N Ibrahim i». 
8 t 70 |ABAii 7 J -4 664 

against same defend^ 

' fot recovery of rent for different holdings— 
Decree in one # consolidated rented for all lande 
^m^mUsal of Piker suit— Appeal, tcheiher com- 
Relent— PlairUiff dccepHikg decree, ufhether can 
ehaUenge deeieien agetinti thdm. 


Bm fufRofith^condd; 

Two suits were instituted against the same 
defendants for recovery of arrears of rent for 
different holdings at different rentals. The 
suits were heard together; the issues trained were 
common to both suits, and they were disposed 
of by one judgment, in which the Trial Couxt 
found that the derendantf had only one Bolding, 
and not two holdings, and that the lands corered 
by the two suits formed one holding at one con- 
solidated rent, for which a decree was passed' in 
favour of the plaintiff in one suit only condi^ 
tional on his paying additional Court-fees, 
Plaintiff paid the deficit Court fees and agreed 
to take a decree for the amount the rentals for 
the lands covered by both suits; a final decree was 
accordingly drawn np for this amount, the decree 
in the other suit was one of dismissal of suit. The 
plaintiff preferred an appeal against the Iqtter 
decree, but preferred no appeal against the fo^tr 
decree: the Appel ate Court reversed the dectCe 
dismissing the suit, and decreed that suit also. 
The defendants preferred a second appeal to 
the High Court : 

Held, (i) that the decree in the first suit 
having become final operated as res judicata and 
it was not open to the plaintiffs to raise tne 
same question again in appeal in the other 
suit ; 

(2) that the pi air tiff having accepted the decree 
of the Munsif and having a^eed to take a decree 
for an amount as representing the consolidated 
rent for the lands covered by both the suits it 
was no longer oden to him to challenge the 
correctness of the decree. w 

Zaharia v. Dehia, 7 Ind. Cas. I56; 33 A. 51; 
7 A h. J. 86t and Midnapore Zemindary Com* 
pany Limited v. Nitya Kali Dasi, 24 Ind. Cas, 
243, followed. 

Mariammssa Bibi v. Joynah Bibee, 33 C. 
iroij 4 C. D. J. 149; lo C. W N. 934, dissented 
from. Pat Dhani Singh v. ChanDra ChooR 
Deo 570 

, what of'Craies a,. 

Itisllic issue dec. ded and the lecscn for 
the dcejs;on which const tutes res judicata A 
Kundan LaIv v. Jagat Ram 1C8 

Sale — Non-payment of purchase -money, or in- 

JJation oj pitfchase-money in sale-deed^ effect of. 

In a sale of immoveable property the mere 
non-payment of the purcha.se-moncy would not 
prevent the passing ot the ownership from the 
vendor to the purchaser. Similarly, where to a 
Sale-deed the sale consideration is inflated, and 
there is no repudiation of the sale, nor any 
defect in the registration of the transactiem, such 
inflation would not vitiate the sale, so as to 
deprive the vendee from acquiring a good title. 
A IseAm R tiMA V. Tamiz Arj 111 

Second appeal— Du/y of Court. 

In second appeal the Qo rt should consider 
whether the evidence that is b u lit forward 
to prove a custom is i:ot only legally admissible, 
but where the sum total ol that ev dence regarded 
from the po nt of quantum is of sufficient weifhl 
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th* custoin ha# bean proved. A I^hai^a. Kxjab v. 
MaThitka SwGH, (I 9ii3) A. I. R. (A.) 341 657 

Findings oj Appellate Conti, when can 

be questioned. 

Unle» it can be shown that the fiaditiga of an 
Appellate Court are wrong in law or there is no 
evidence to support them, such findings cannot 
be interfered with in second appeal. PatRAM- 
sundKr KuBRt;. SaTruitan Prasad CirAUDHUPi 

FinMng of fact-^ Adverse possession, 

finding on question of. 

A finding on the question of adverse posses^ 
aion is a finding of fact, and cannot be qiiestioned 
in second apped. ^ « 

lai Chand v. Girwav Singh, 52 Ind. Cas. 366; i 
A. 669; 17 A. L. J. 814, distinguished. A 
Biskbshar Nath tf. Ant) ui, Wahid, (^923) 

R. (A.)382» 6^8 

— Negligence'— Mixed question aj Imo and 

fact. 

The question of negligence is a mixed question 
of fact and law, and, although a finding on the 
facts cannot be disturbed in second appeal, yet 
the proper inference from those facts as to the 
negligence is a question of law and can be gone 
into in second appeal. ^ r ^ 

ChhabraiiKmr^. Ganga Singh, 60 Ind. Cas. 643; 
43^29/18 A. L. J. 863; 2 U. P.Iv. R. (A.) 
27- rdiedon. A Hiria v. Ram Adhin Singh, 
(,9^3) A. I. R. (A ) 335 558 

New point laiSidfoy first time, 

A point not raised in the ^ftial Court and which 
reaufres a finding on a question of fact cannot be 
entertained if raised for the first time in .second 
appeal. A Mahommad Qasim Mitnicjpat, 
Board, Sahara N i’UR, (1923) A. I. R. (A ) 391 607 

— Point not raised in Trial Court, effect of. 

When a point is not taken in the lower Court 
that operates as a conclusive Lar to an appeal 
to the High Court. As soon as it is established 
that the point ought to have been taken in 
the Trial Court the appeal should be dismissed. 
A SamaSui. HaSanv. Hasan, (1923) A. I. R. (A.) 
430 - 

Speoifie p«iloriii»noe— i» suing, effect of. 
Mere delay, which is short of the period pre- 
scribed by the Limitation Act and which is not 
of such a character as to give rise to an in- 
ference of abandonment of right, is no bar to 
a suit for specific performance unless it is shown 
to have prejudiced the defendant. 

Taugal Singh v. Ghulam Mahomed, 67 Ind. Cas. 
'■.oot 4 U. P. L.R. (I/-) 100; 3 h, 376; 3a R W. 
£.1982; (£922) A. X. R. (W 461 relied on. L 
OoPAhi RaMv.BBWakRam, (1923) A. I. R. (L ) 

694 

S^fio RaUe! Act (I of 1877), ss* 11 15, 16— 
Agreement to sell— Vendor unable to convey 
good to whole property— Purchaser, whether 
enforce epepife ptr^ormance of remainder"^ 
Maie0Pnt* 


Spedflo Rdid Ael— contd. 

It is of the essence of specific performance that 
part only of an agreement should not be perform- 
ed. The exceptions to this general rule are con- 
tained in sections 14, 15 and 16 of the Specific 
Relief Act. 

Under seHion 14 of the Specific Relief Act, 
specific performance of a contract may be enfor- 
ced by either the promisor or promisee, provided 
the part which cannot be performed Is inconsider- 
able and may be compensated for in money and 
provided that such compensation is made. 

Under section 1 5 of the Specific Relief Act, the 
party in default may claim specific per ormance 
without compensation, where the part left unper- 
formed is small in value and admits of compensa- 
tion, but he cannot have specific p rf ormance 
where such part is considerable and does not 
admit of compensation. 

XTndet section 16 of the Aet where a contract 
consists of several paits, which are separate 
from, and independent of, one another, and 
some of which cannot and ought not to be 
performed, such part or parts, as can and ought 
to be performed, may alone be specifically 
enforced, with a proportionate abatement in the 
price. This is on the principle that such a 
contract though nominally one, is actually divisi- 
ble and where the Court enforces what is 
apparently a paitof the contract, it really enforces 
an entire and complete contract. 

The question whether a contract is divisible or 
indivisible is one of construction, depending upon 
the nature and circumstances of each individual 
contract. 

Though the difference between the property 
contracted to be sold and that which the vendor 
can actually convey may be great, the Court will 
generally, notwithstanding this circumstance, 
enforce the contract where the vendee is willing 
to lake whatever interest the vender has. 

Jones V. Fvans, (1848) 17 L,. J. Ch. 469; 12 Jnr. 
664; 80 R. R. 192, Barnes v. Wood, (1869) 8 Eq 
424; 58 L. J. Ck. 683; 17 W. R. 1080, Hooper v. 
Smart, {Bailey v. Piper], (1874) 18 Kq. 683: 43 
L. J. Ch. 704 ; 31 Iv. T. 86; 22 W. R. 943. relied on. 

But if the vendee is, from the first, aware of the 
defendant s incapacity to convey the whole of what 
he has contracted for, he cannot, generally insist 
on having at an abated price what the vendor 
can convey. 

Kven in cases where the ascertainment of tha 
amount of abatement cannot be certain or exset 
the Court proceeds to grant abatetnept, if it can 
reasonably estimate the amount of abatement 
from the evidence of competent persons. 

Defendant agreed to sell two distinct and inde- 
pendent plots of land, neither of which was import- 
ant for the enjoyment of the other, to plaintiff, 
andfailed to disclose to the latter that one of the 
pi ts was owne d by his wife . In a suit for spe cific 
performance. 

H Id, (i) that the contract was divisible and t|ie 
case fell within the purview of section r 6 of the 
Specific Relief Aetj 

(2) that the plaintiff was entitled to specific 
performance of the contract with respect to the 
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plot owned by the defendant with a propor- 
tionate abat m nt in the price agreed upon. 

Rutherford v Acton- Adams, A. C. 866j 

84 J. P. C, 238, Mortlock V. Bullet, (1804) 10 
Ves. Jun 292 at p. 315; 32 K.R. 857; 7R.R. 41-,, 
relied o . C KrTvSitna Chandka Devd.Okaham, 
50 C. 700; 27 C. W. N. 693; (1923) A. I. R. (C ) 
694 421 

5 41 — Sale by minor — -Suit to avoid 

sale-— Restoration of benefit — Power of Court. 
Courts of Just ce in India in the exercise of their 
mixed Jur sd ct on as Courts of Equity and Law 
are always at liberty to pass a conditional decree 
upon equ table pr nciples to suit the exigencies 
of each particular case. 

Amir Ali\. Iqbal 61 Ind. Cas. 312 at p, 
31 4; 24 O. C. 221 8 O. Iy. J 287, relied on. 

In a suit for the recovery of property alleged 
to have been alienated by the plaintiff during 
his m nority, on the ground that the alienation 
was void ow ng to his minority, it is open to the 
Court to make a decree in favour of the plaintiff 
conditional on his restoring, under section 41 
of the Specific Relief Act, to the alienee the benefit 
which he had received as consideration for the 
alienation. 

Balak Ram v. Dadu, 7 Ind. Cas. 1000; 76 P, 
R. 1910; 112 P. W. R. 1910: 98 P. Iv. R. 1910, 
followed. Jj Kmhtri'. IIardit SiNGii, {1923) A. 
I. R. (Iy.) 510 261 

s 41 5 ef Evidence Act, 1872,8.115 269 

3 42 , proviso, efi'cct of See Eimitation 

Act, 1908, Sen. I, Art i2(> 41 

s. 42 , proviso, object of— Suit, when 

barred. 

The object of the proviso to section 42 of the 
Specific Relief Act is to prevent a multiplicity of 
suits, and to prevent a plaintiff, who has obtained 
a declaration, from filing a fresh suit for posses- 
sion. In order that a suit can be held as not 
maintainable by reason of this proviso, it must be 
shown that the defendant was in possession, and 
that, as against him, the plaintiff could have ob- 
tained an order for delivery of possession. 

Malijya Pillai v. Tirumataperumal Pillai, 12 
Ind. Cas. 170; 36 M. 62; 21 M. L. J. 1022; 10 M. 
L. T. 277; (1912) M. W. N. 161, relied on. S 
Manoherdas V. Ramdas, {1923) A, I. R. (S) 17 

549 

Sttooesiion certificate Aet (VII of 1889 ), s 4 - - 

Suit for value of paddy due to deceased landlord 
—Certificate, whether necessary — "Debt " meaning 
of. 

A suit to recover the value of paddy from the 
tenants of a deceased landlord is not a claim in 
respect of a “debt" within the meaning of section 4 
of the Succession Certificate Act, and is main- 
tainable without a Succession Certificate. R Ma 
Hi,a Kyu V. Maung NYun, 2 Bur. L. J. 4 5 237 

__ — . — g 5 — Certificate, grant of— Jurisdiction. 

Under section 5 of the Succession Certificate 
Act, the only Court which has jurisdiction to 
grant a cettifica*^e is the Court within whose 
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jurisdiction the deceased at the time of his death 
ordinarily resided, unless at that time he had no 
fixed place of residence at all. 

The provisions of the Act granting jurisdiction 
ought to be strictly construed and not so as either 
to enlarge or restrict jurisdiction. Ii B Chan 
Pyu V . Chan Chor Rhine, 2 Bur. L. J. 421 
(1923) A. I. R. (R),23S 225 

Suits Valuation Act (VII of 1887), s. 11— 

Undervaluation of suit — Appeal to Court not 
competent to hear it — Objection, absence of — Pre- 
judice — Adjudication oj appeal, whether null and 
void. 

By reason of the undervaluation of a suit, 
plaintiff filed an appeal against the decree of 
the Trial Court to the District Judge, whereas, 
on the correct valuation, the appeal lay to the 
High Court. Defendant did not object to the 
valuation either in the Trial Court or before the 
District Judge. On a second appeal being pre- 
ferred to the High Court by the defendant, the 
undervaluation was discovered by the Stamp 
Reporter and both parties accepted the correct 
valuation pointed out by that officer. 
Defendant thereupon objected that plaintiffs' 
appeal to the District Judge was incompetent 
and the latter’s decree was, therefore, null and 
void for want of jurisdiction : 

Held, that, in the absence of any objection by 
the defendant to the undervaluation in the Trial 
Court or the lower Appellate Court and of any- 
thing to show that the undervaluation had 
prejudicially affected the disposal of the appeal 
on the merits, the defendant’s objection could not 
be entertained in second appeal in view of the 
provisions of section ii of the Suits Valuation 
Act. 

Ledgard v. Bull. 9 A. 191; 13 I. A 134' 4 Sar. 
P. C. J. 741: 5 Ind, Dec. (n. S.) 5C1 (P. C.), 
Rajlahshmi Dasee v, Katyayani Dasee, 12 Ind, 
Cas. 464 ; 38 C, 039, distinguished. lat Kesho 
Prasad SjnGh i;. T.akhd Rai 4 P- 1.^25; 
(1923) Pat 258; (1923) A. I. R (pat ) 581 2 C 6 

Summary Settlements Act (Bom. Act VII of 1868). 
g. 7 proviso— Sanad describing temple lands as 
private property of temple servants, effect of — 
Caukar, whether debarred from establishing that 
lands were devasthan lands — Suit for recovery of 
possession — Cause of action. 

Where lands are conveyed to temple servants 
by a sanad under the Bombay Summary 
Settlement Act, the lands being described in the 
sanad as the private property of the holders, the 
sanad would not negative the right of a person 
to eastablish, if he can, that the lands are really 
dwasthan lands and not private property. 

The fact of the sanad having been grant ed 
would not constitute a cause of action upon 
which to maintain a suit. B Vititai, Dhondji 
Bevu SuRYAji Ramchandra Ka]K, 24 Bern. 
h R 902; (1922) A. I. R. <B.) 438 617 

Tort — Dangerous and unproucUd pit §n Railway 
platform — Platform not Ughtid— Injuriaa oanssd 
by fall in pit^Railway Company, liahUUy of. 
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The plaintiff while he was waiting for a train 
on the platform at a Station of the defendant Rail- 
way Company, on a dark night, fell into an unpro- 
tected and unlighted pit on the platform when he 
was endeavouring to use the urinal near it and 
sustained serious personal injuries. None of the 
lights on the platform was lighted. The plaintiff 
who was an active young man became a cripple 
for two months and a partial cripple for many 
months more. In a suit for damages against 
the defendant Company: 

Heldt that the Company were guilty of negligence 
in keeping the platform in total darkness and 
in keeping a dangerous place unprotected and 
were, therefore, liable in damages. M Mack*;. 
Madras And Southern Maharatta Railway 
Co., hXD., 45 M Iv. J. 424; 33 M. L. 'r. 66; (ro2^) 
A. I. R. (M.) 154 260 

Transfer of Property Act (IV of 1882), ss 5. 6, 43, 

95 — Feeding grant by estoppel, principle of — 
Assignment by person with defeciiie title — Sub-- 
sequent acquisition of interest, effect of — Contract 
void ab initio, whether validated — Mortgage of 
charge, whether valid — Sab-mortgage — Notice to 
original mortgagor, necessity of — Chaige, creation 
of — Ac'{Uisiiion cf possession. 

The principle of section 4^ of the Transfer of 
Property Act is a principle of law ;;enerally known 
a.s feeding the grant l)y estoppel and is well 
established in England and there is nothing to 
prevent its being given effect to by Courts in 
India. 

Tilakdhari Lai v. Khedan Lai, 57 Ind. Cas. 
465; 48 C. i; 39 M. L. J. 243; (1920) M. W. N. 
591; 2 U. P. L. R. (P. C.) 139; 22 Bom. E. R. 
1319; 18 A. L. J. 1074: 25 C. W. N. 49; 28 M. L. 
T. 224; 32 C. L. J. 479; 13 E. W. i6r; 2 P. E. T, 
zorj 47 I. A. 239 (P. C.), relied 00. 

If an assignor with a defective title purports 
and intends to assign property for value, any 
interest subsequently acquired by him in that 
property is available in equity to make the assign- 
ment effectoal, even though the defect in title 
is apparent on the face of the assignment. 

Cuthbertson v. Irvings (1859) 4 H. & N 742; 
aS E, J. Ex. 306; 5 Jur. (n. s.) 740; 157 E. R. 
10341 33 {o. S.) 32S: 1 18 R. R. 726 and 

FaiHdge v. Ward, 1910) 2 Ch. D, 342* 79 L. J. 
Ch, 746; t03 E. T. 421, followed. * 

A contract wlich is void ab initio cannot be 
validated by the provisions of section 4 3 of the 
Tr msfer of Property Act. If a contract, therefore, 
purports to transfer property wnicli t.ie law 
makes inalienable, that contract cannot be given 
effect to with reference to another 1 roperty 
which the transferor may subsequently acquire. 

Gangabai v. Basvant, 5 Ind. Cas. 66; 34 B. 
1751 2 Bom. E. R. 143 and Pandiri Bangor am 
V. Karumo >ry Subharaju, 8 lid,- Cas, 388; 34 
M. I o; 8 M. It, T, 2 ■ distinguished. 

The doctrine of constructive notice is no part 
of the law of estoppel. It is enough th t the person 
citoppe has made the represe itat on to the other 
party of an existing fact and the other part has 
I elieved in tha truth of the representation and 
acted on itj 


Tranifer of Pfoperty Aei^ontd. 

Bloomenihal v. Ford^ (1^897) A. C. 156 at p. 162; 
66E. J.Ch. 253; 76 E.T. 205; 45 W. R. 449; 4 
Mansou, 1 56, relied on. 

In equity the benefit of a lien or a charge may 
be assigned with the debt in respect of which 
it is claimed. 

Bull V. Faulkner, (1848) 2 De G. & Sm. 772; 
13 Jur. 93; 79 R. R. 367; 64 E. R. 346, followed. 

The right o hold immoveable ; roperty as a 
security for the re-payment of a loan and the 
further rights corresponding with the rights of a 
mortgagee are ''property" within the meaning 
of sections 5 and 6 of the Transfer of Property 
Act. 

A mortgage of a chargee’s rights, if made, would 
be valid in law. 

Where a person acquires not only the incorporeal 
right < f a charge-hob.er but also enters into posses- 
sion of the property, the charge becomes a posses- 
sory lien and is capable of being transferred 
devised and inhented. 

Asher v. Whitlock, (1866) l Q. B. i; 35 L. J. Q. 
B. 17; II jur. (N. s.) 25: 13 Ir. T. 254; 14 W. R. 
26} 148 R. R. 598 and Wajid Khan v. Dargahi 
Khan. 9 O. C. 161, relied on. 

It is a well-settled principle of law that if a 
sub-mortgagee gives no notice to the original 
mortgagor of an assignment of the mortgagee's 
rights in his favour, the original mortgagor would 
be justified in paying the debt wholly or in part 
to the assignor, thereby extinguishing the origiral 
mortgage altogether, and tn such an extinc- 
tion taking place, the ^ub-mortgagee has no 
remedy left ag. ii-st the property. 

In re L<rd So thampton*s Estate, Allen v. 
Loid Sout ampion, Banfather's Claim, (i88i) 16 
Ch D, 178 at p. 187; 50 L. J. Ch. 21;-; 43 h. T. 
087; 29 W. R. 231 and Dixon v. Winch, (1900) 
I gh. 736; b > 1 . J. Ch. 465; 48 W. R. 612; 82 1., 
T. 437; 16 T. E. R. 276, relied on. 

The acquisition of possession, constructive or 
actual, is a condition precedent to the creation 
of a charge under section 95 of the Transfer of 
Property Act. 

As a general rule, there is noli 11 at law without 
possession and this rul of Common I#aw seems 
to have been adopted by the Legislature for the 
purpose of section 95 of the Tzausfef •! Property 
Act. 0 Mohan SinGhv. Sewa Ram, 10 O. & A. 
L. R. 217; 10 O. L. J. 424 679 

g. 6 — Partnership — Right fo recover past 

profits — Mere right to sue. 

The right to recover past profits of a partnership 
on taking accounts is not a mere right to sue under 
section 6 of the Transfer of Property Act hut is an 
actionable claim which is capable of transfer. 

Churamoni Mondal v. Rajendra Kumar Singh, 42 
Ind. Cas. 390, applied.* N Shrinaxh r. Kanhiya- 
Eae 817 

g. e (a ) — specific Relief Act ( I of 1877), 

5. 18 — Alienation of reversionary rights-— 

Eff^euiorv contiact. 

Sect on 6 (a) of the Transfer of Property Act 
makes a transfer of a light in expectancy, 
such as a reversionary right, absolutely null and 
void at bamd by Statuft, 
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Kabaf Sh»h y. Muhammad Baqa.ys Cas 
I 30 » followed. 

Gufar V. AuHva, 23 Ind. Cas. 835J 78 P. Ri 
Wil 184 P. 1 ,. R. 19141 1 19 P* W. R. 1914. dis- 
•eated from. 

A transfer of reversionary rights made in the 
form of a sale may be valid as an executory contract 
wWch will take meet when a title to the property 
has opened out to the vendor both by a rule of 
equity and by the application of section 18 of 
the Specific Relief Act. 

Bkatiwati V. Chaoli, 55 Ind. Cas. 098: 2 V, 
P. U R. {hi) 79J 2 J. 639 , followed. 

The true test of the operation of a sale of rever- 
sionary rights is, that it deals with non-existent 
property and that it, therefore, creates no rights 
inpra$9enti, but at the same time it establishes 
against the vendor an equity from which he can- 
not escape and which may be enforced by the 
vendee against him by the operation of section 
18 of the Specific ReUet Act when the vendor’s 
title to the property matures. 

The- consent of a single reversioner does not 
in any way increase the power of a widow 
with a limited life-intercst to make an alien- 
ation. A sale made by her is in no 
way Validated by such consent, and, therefore, 
no specific share ot the property sold is conveyed 
to the alienee by the action of the consenting 
reversioner. Pesh ZabXa Khan v. Said Habib 

246 

— s, S-^EnreeuHon salt of DisHUety build- 
ings — Vats, copper pipes and copper stills if pass 
under sale — Fixtures, test of — English taw, 
applicability of. 

Certain properties were proclaimed for sale 
in execution of a money -decree and were described 
in the sale proclamation as “Distillery Buildings, 
Door No. 3, Brighton Road Barracks, Peramboor, 
hearing Re-Survey Number, etc.” The buildings 
were originally used as a distillery but sometime 
before the sale no business had been carried on 
there ! 

Held, that what was sold was only the building 
and nothing more, and that the pipes, stills and 
the vats therein and used in the distillery business 
did net pass to the purchaser. 

In oases of sales of premises in which 
business is carried on, and not of the business 
as a going concern or the premises together with 
the fixtures or machinery, prima fa^e all that 
the purchaser is entitled to are the buildings. 

The technical English Eaw of Pixtures is not 
appE^ble to !kLdia. 

Sheikh V. Itasih Lai Ghosh, 6 Ind. Cas. 
796; 37 C. 815; 14 C. tv. N. 952; 12 C. h. j. 246, 
followed* 

tn the caae of houses, the priUiary consideration 
in d^ermining i^bether the items claimed ale 
fixtures under section 8 of the Transfer of Property 
Act Xhould be, Whether the articles are provided 
for the permati»nt use of the house, and whether 
they can be said to be articles which are necessary 
ot wWCh.jaie provided lor the more beneficial 
•nioyment of the property^ machinery brought 
Into the hbttte fm: the purooee of caaryiag on 
hniliMatMuwl be indmiid lii llm liviH Imittei 
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Hobson V. Gorringe, (^[897) i Ch. 182; 66 L. J. 
Ch. 114; 75 h. T. 610; 45 W. R. 356, Reynolds 
V. Ashby, (1904) A. C. 466; 73 D. J. K. B. 9461 
91 h. T. 607; 53 W. R. 129; 20 T. h- R. 766, Monti 
V. Barnes, (1901) i K. B. 205; 70 J. K. B. 2251 
83 D. T. 619; 49 W. R? 147; 17 T. h, R. 88 and 
Holland V. Hodgson, (1872) 7 C. P. 328 at p. 334; 
41 D. J. C. P. 146; 26 D. T. 709; 20 W. R. 990, 
considered. M Narayana Sau v . EaI^aGuku- 
swamy Nadar. 45 M. h. J. 385. 18 h. W. 928; 
(1924) M. W. N. 43; 33 M. D. T. 227 888 

s. 48 , appiicabiUty of — Sale by Hindu 

widow as own er-^Sale-Aeed signed by sons — Sons, 
whether hounds Hindu Lem — Widow, transfer 
by — Transfer void or voidable. 

A Hindu widow having only a limited estate 
transferred as owner certain property of her 
deceased husband. The document of transfer was 
also signed by her two major sons. In a suit 
challenging the sale after the death of the widow 
the transferee urged that, even if the sale by the 
widow was void, he acquired under section 43 
of the Transfer of Property Act title to the shares 
of the sons who had signed the document : 

Held, that, inasmuch as the sons did not make 
any erroneous representation and did not profess 
to transfer, the section in question did not apply 
and the transferee did not acquire any title qua 
their shares. 

A transfer by a Hindu widow havine a limited 
interest is not void but voidable at the bands of 
the reversioners and no body except the said 
reversioners or perpons claiming through them has 
any right to question the validity of the transfer, 

C Jabkdadiv. PraSanna Kumar NaG, 27 C. W. 
N. 433: (* 923 ) A. I. R. (C.) 423 881 

s. 52 — Civil Procedure Code (Act V of 

igo8),Sch. Ill, r. II — pendente lite, 
validity of — Test. 

Under section 52 of the Transfer of Property 
Act and rule ii of the Third Schedule to the Civil 
Procedure Code leases pendente Ute cannot be 
avoided if the granting of them was an ordinary 
and reasonable incident of interim beneficial en- 
joyment, i.e., if it can be shown that they are of 
such a nature that the lessor would have granted 
them even if he had known that he was to con- 
tinue indefinitely as the owner of the property. 

Sri Gajapati Radhik<^aUa Mahadevi Garu v. 
Sri Gajapati Radhamani Mahadevi Garu, 7 M. 96I 
2 Ind. Dec. (n. s.) 652, followed. N Karu i/. 

Pandia 874 

I. 58 — Fraudulent transfer--^ Intention 

of transferee-^Transfer in good faith and for 
consideration— Civil Procedure code (Act V of 
1908), O. XXI, r. 63 — Title duit — Butden 
of ptoof. 

The provision contained in section 33 of the 
Transfer of Property Act though not specifically 
applicable to the Punjab, is applicable % prinqipl#, 
Lakkfhi Narmn v. Tam Singh, 6 P. M 
1901; P. If. R. 1900 p* 513* Champo f , 
Shmkw Das, 14 Ind. C 4 a. XSX: 74 R. 49 VA, 
x#3 Ic* It. X912; W, R, 19x1, lo]|«ir «4 
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Where a transfer is attacked as having been made 
to defeat and delay creditors, it is the knowledge 
and intention of the transferee which is the detor- 
miniug factor as to the validity of the transfer. 
If the transferee buys in good faith and for valid 
consideratioa, his purchase cannot be set aside 
by reason of the transferor ha^dng sold the pr^ptuiy 
for the express purpose of def- uting ui clUoying 
his creditois. in eacn case it is ^ question ol fact 
as to whether or not the transieree has bought 
in good faith ant without knowledge of the trans- 
feror's obiecr or selling, 

Bhagiiant Appaji v. Kedari Kashinaih, 25 B. 
202; 2 Bom. B. R. y86, relied on. 

A person who claim.*? property which has been 
attached in pursuance of an execution det rct>, 
must in a suit brought under r, 63 oi O. XXj 
of the Civil Proceduie Code give pnma favie evi- 
dence of the genuineness of the document ol sale 
and once he has shown a pnma }acu title the onus 
is shifted to the judgment -creditor to prove that 
the transfer was fraudulent and unreal. 

Nannht Jan v. Bhun, 30 A. 321; 5 A Iv- J. 
601, A. W. N, (iyo8) 125. lelied on. L iURAlilM 
t). JiWaN 13aS 1943 

g, 55 (d) — Conveyance — Vendee’s duty — 

Vendee receiving ren.s anJ profits — Vendee’s 
duty to pay interest on unpaid purchase-money . 
It IS the duty oi the v udre to prepare a 
conveyance and .submit n to the vendor. 

When a vcudee is m actual possession or 
receipt ot the lenls and p.ohts, ne must pay 
interest upon uis purenase-mouey (unless lying 
Idle with notice oi tUe la.t to tuc vendor^ from 
the t.me hxea for execution f the deed of sale. 
H DxnKaRKaOi-. Ayub. (.923) A. X. R, (N.) ^7 

889 

— S. 55 (1) (g) — Vendor of lease-hoL , — 

Ltauiltiy to p.^y rent p to date 9 sale. 

A \cn.or of lease -hold pr pertj is bound under 
section 55 (I) ol the Tranaieiol Property A't 
to pay cue rent accrued due up to t.ie c.ate of sale 
where the rent became due duri. g the tenancy 
ol tx^e vendor or oi a person through whom he 
claimed otherwise than by purchase, pat hub 
XuBr V- RambhanJan SiNdii 975 

— — s- 55 {a) — ^ole — Guarantee of title — 

Caveat Ciuptor, apphcabUity u). 

Though the Traiisler of Property Act does 
not extend to tuc Punjab, tue lundameatal prin- 
ciples laid down therein uavv. geiicraliy ueen 
adopted by the Courts of the x roviuce as afford- 
ing proper rules of decision. 

The rule of caveat emptor has become obsolete 
by reason of the provision contained in section 
5^ (2) of the Transfer ot I'roperty Act, and where 
the consideration tor a .-.ale laiU, the vendor is 
bound to return the purchase-money to the pur- 
chaser, even where there is no covenant in the 
deed of sale guaranteeing nis title. There is always 
an implied covenant ol title un.ier secuon 55 (2) 
oithe iransfer of Pro^ eity Act. 

Veiktyappa iiowthen v. Bma Rowthent 29 Ind. 
Ca8« 747) Guddaraya Reddiar v. Rajagopala Red- 
23 ilnd. Cas. 370J 38 M, 8871 13 M. 1^. X. 24Q{ 
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(1914) M. W. N. 376, Chidambaram PUlaJ v, 
Sivathasamy Thevar, 15 M. ly. J. 396, Shaligram 
Sadasheo Fande v. Narain, 45 Ind. Cas. 669, 
Lachhman Das v. Jowahir Singh, 70 Ind, Cas. 
250; 44 P. ly. R. 1922, Bhattu Ram v. Ganga 
Prasad Gope, 47 Ind. Cas. 37; 3 P. ly. J. 358, 
VatahkaChathilingath Tavazhi v. Ramaswami Patter, 
27 Ind Cas. 889; 2 ly. W. 155 Rajagopalanv. Tiru- 
pananthal Tambiran, 17 M. L. J. 149, relied on, 
L XCvNSHi Kam V. Jaimab Singh, (1923] A. 1. R. 

ihj 590; 6 ly. ly* J. 3^ 562 

g, 69 — Mortgage m Punjab — Power of 

sale Without intervention of Court, validity of — 
C oiy M ■rt, a,fi -- Sale by mortgagee — 
J^urch'c y deient.i.c holder, validity of • 

The provisions contained in the Transfer of 
Property Act are not appb cable to the Punjab 
and there is no positive enactment in force in that 
Province which prohibits the insertion of a clause 
in a mortgage -deed conferring a power of sale on the 
mortgagee witliout the intervention of the Court. 

Therefore, there is nothing to prevent a limited 
Company in the Punjab issuing debentures and 
securing them by a mortgage in favour of trustees 
with the power of sale. 

Bhuwani Churn Mitr v. Jykishen Mitr, 
{1847) S. D. A. 354J 8 Ind. Dec. (o. S.) 32G, 
Keshavrav Krishna v. Dhauanji, 8 B. H. C. R. 
(A. C. J.) 142, distinguished. 

A person in a fiduciary position cannot sell to 
himself property which he holds in his fiduciary 
character, the principle being that the interest 
of the seller to get the highest price and that of 
the buyer to offer the lowest price should not be 
centred in the same person. 

This principle, however, is inapplicable to the 
case of a sale of the property of a limited Company 
effected by the trustees for the debenture-holders 
of the Company, under a power of sale conferred 
upon them, where the property is purchased by 
one of the debenture-holders, inasmuch as the sale 
being on behalf of the Company it is the duty and 
interest of the trustees to secure as higb a price 
as possible and there is no conflict of interests. 
PC RanhaYa DaB V- X^AtiONAiy Bank of India 
lyl'D., (iy^3} A. I. R (P. C.) H4; 45 M. D. J.497: 
33 M. ly. T. 349; 25 Bom. ly. R. 1248; 4 U *84 7 

ss. 77, 101 — MQrlgage--'Prior and 

sequent mortgagee-- Prm mortgagif acquiring 
rights of mortgagor, status of. 

The shield of a subsequent mortgagee, who acf- 
quires the rights of a prior mortgagee, ifi esseuti^y 
different in character from the shield of a mort- 
gagee who acquires the rights of the mortgagor. 
The former can protect himself so long as the rights 
under the earlier mortgage subsist. In the case 
of the latter, his rights as a mortgagee merg^ 
in those ol a mortgagor or remain In suspense, 
as it were, till they are needed for purposes 
defence. So long as he retains the rights of tlie 
mortgagor, he is not affected by any quesUjw 
of limitation, for he cannot be required tosn^ 
the recovery of the money dt>e on h^ 
from his own property. 
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Gokaldas GoPaldas v. Puranmal Prcmsukhdas^ 
TO C. 1035 at p. 10^6; !i I. A. 126; 8 Ind. Jur. 
396* 4 Sar P. C. J. 543; 5 Iwd. Dec. (n. S.)692 
(P. C.), relied oi. 

A than Kutti v, Matavil lUoih Suiarjamam, 37 
Ind. Cas. 75^! (1917) M W. N. 9; 5 W. 4OIJ 
33 M. h. J. .17, distinguished. A Ram SarlP v. 
Ram Dai,, 2o A. L. J. 596, (1922) A. I. R. (A.) 

3941 44 A. 659 472 

— — s. 101 — Sale subjeciio mortgage — Another 

mortgage created by vendee — Subsequent sale by 
vendee to original mofigagie-^Suit on mortgage 
executed, by vendee — Priority — Charge — Dead 
mortgage, whether can he used as shield. 
Property belonging to plaintiff, which was 
fubject to a mortgage in favour of defendants 
Nos. 2 and 3 was sold to the first defendant; and 
the latter first mortgaged it to the plaintiff and 
later on sold it to defendants Nos. 2 and 3 who 
undertook in the sale-deed to pay the mortgage 
amount due to the plaintiff. In a suit by the 
plaintiff on his mortgages defendants Nos. 2 and 
3 pleaded in respect of their own mortgage 
piiority over the plaintiff’s : 

Held, (i) that the plaintiff was entitled to have 
the mor^aged property .sold free of any claim by 
defendants Nos. 2 and 3 on their mortgage; 

(a) that the covenant in favour of 
the first defendant could be enforced in ihe 
plaintiff’s suit itselt where all the parties were 
before the Court, and when first defendant asked 
the Court to enforce it without driving the 
parties to a separate suit. 

Chtdamhara Nadan v, Musuvaihi Muni Nagendr- 
ayyan, 58 Ind. Cas 813 39 M. h. J. ^45: (1920) M. 
W. N. 534’, 12 b. W. 393; 28 M. D. T. 300, Govinda- 
liwami Thevan v. Doraiswami Pillai, 6 Ind. Cas. 
7811 34 M. ii 9 J 20 M. b- J. 3^0; 8M. b. T. 132; 
(1910) M. W. N. 390, relied on. 

Jamna Das v. Ram Autar Pande, 13 Ind. Cas 
304; 34 A. 63: 16 C. W. N. 97; II M. b. T. 6; 9 
A. b. J. 371 (1912) M. W. N. 32; 15 C. b. J. 68; 14 
Bom. b. R. i; 21 M. b. J. 1158; 39 I* A. 7 (P. C.), 
difitingnisbed. 

Per Knshnan, J . — If a person buys property 
over which he has a mortgage himself and the 
mortgage in consequence becomes discharged by 
merger or by the terms of the sale, he can 
nevertheless use that mortgage as a shield against 
any puisne incumbrancer who attempts to enforce 
his aaim against the property, unless his intention 
to extinguish the mortgage is clear otherwise. 
That Is the principle of section 10 x of the 
Trantfer of Property Act. The buyer cannot be 
credited with the intention of altogether extin* 
gnishing hit mortgage for all purposes when it 
is lonnd to he to his benefit to keep it alive, 
merely because in the deed of purchase a part 
of the parchate-money is treated as going in 
discharge of his mortgage. WuetUcr the purchase 
is i^tatedly of the whole property for a price 
made up of the price of the equity of redemption 
and of the mortgage amount or whether it is, 
statedly, of the equity of redemption only, the 
transamon la aubstantially the same! and as it 
is foi his bansAt to keep the first mortgage aliye. 
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one cannot necessarily assume the existence of 
an intention on his part to extinguish it, even 
in the former case. But where he expressly 
covenants to pay the mortgage amount of the 
puisne incumbrancer, the position becomes 
different, and he cannot afterwards deny his 
liability. 

Per Venhatasuhba Rao, J . — ^An undertaking by 
a prior incumbrancer, who purchases the mort- 
gaged property, to pay off a puisne incumbrancer, 
is inconsistent with an intention to keep alive his 
own mortgage in the sense that it is to prevail 
over the mortgage of the puisne incumbrancer. 

A mortgage wliich is dead in fact cannot be 
ustd as a shield against a subsequent incumbrance. 
Section loi of the Transfer of Property Act only 
enacts that a mortgage which in fact exists 
must notin law be deemed to be extinguished 
by reason of the merger in the same individual 
of the two interests, the interest of the mort- 
gagee and the interest of the owner of the equity 
of redemption. But a mortgage which has become 
extinguished cannot, on principle, be held to 
.spring into existence to be enforced against the 
puisne incumbrancer. M GARi^DArPA Psria 
ThiriiVadiv. PookuTTi Janaki. 18 b. W. 530; 
45 M. b. J. 693; (102 )j A. I. R. (M.) 103 1010 

8.106. See bANDT.ORD ANr> TENANT 106 

V. P. court o! Wards Act (IV ol 1912), s. 56, 
appUcacility of — Disqualified proprieioi' — Mana- 
ger of endowed property, status of. 

Section 55 of the U. P. Court of Wards Act has 
no application where a disqualified proprietor 
has no personal interest in the proi-crty by virtue 
of which a right to sue is claimed. Ills disability 
extends to property vhich he owns and not to that 
which he holds as tnistee. The manager of en- 
dowed property is not the owner of that prop- 
erty, nor does he hold any beneficial interest 
therein. He cannot be regarded ns a disqualified 
proprietor in respect of that property 
and the idol in whom the endowed prop- 
erty is supposed to be invested, cannot be 
treated as a ward within the meaning of section 55 
of the Act above quoted. A TiiaKuRJi v . Hira 
Laj„ 20 a, b. j. 6C9; 44 a 634; (1922) A. X. R. 
(A.) 408 - 886 

U. P. band Revenue Act M ol 1901), s. 66 — 
Cess — Amount payable by weavers for occupation 
of abadi site, nature of — Wajib-ul-ar2, entry in, 
effect of. 

The amount payable by the weavers of a village 
to the zemindar in respect of each handloom 
kept by them is in the nature of ground rent for 
the occupation of the site of the abadi. 

Abdul Hat V. Nathua, i A. b. J. 537. followed. 

The wajib-ul-arz of a village contained the fol- 
lowing clause: "Mohtarifa is realised from rafyalf 
carrying on profession according to the agreement 
and is taken into account of the village income;". 
The zemindar of the village sued certain weavera 
to recover the amount payable by them undet 
this clause in respect of certain handlooxns kept^ 
by themi 
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Held, (i) that the suit was one for the tecovery 
of ground rent for the occupation of the ahadi 
pite{ 

(2) that even if the amount sued for be regarded 
as a “cess" the clause in the wajib-uUarz a.mo\xaX^^ 
to a sanction for realisation of the cess. A 
BaKhShi D, HydBr Khan, {192^) A I. K.. (A.) 
571 270 

— s. Ill (1) ( 0 ), ( 8 ) — Partition proceedings 

’^Objection to title of applicant — Assistant 
Collector, order of-^ Appeal to Civil Court. 

Where an objection regarding title is filed in 
a partition proceeding, three courses only 
open to an Assistant Collector, (i) to decline to 
grant the application for partition until the ques- 
tion is determined by a competent Court, (2) to 
require any party to the case to institute a suit 
in the Civil Court, or (3) to proceed to inquire 
into the merits of the objection. If the Assistant 
Collector follows neither of the first two courses 
he must be taken to have followed the third course 
under section in (i) (c) of tlie U. P. Laud Revenue 
Act and as such his order is appealable to the 
Civil Court imder clause (3) of the section. Ihe 
defective and perfunctory nature of the inquiry 
cannot take the matter out of the jurisdiction 
of the Civil Appellate Court. 0 BhagWan Bitt 
V. Brij BiiuiiiUN, 0 o. & A. L. R. 885 868 

TJ. P. Local and Rural Police Rates Act (ll of 1806). 
S. X^—Rural Police rate^, liability for — Contract, 
meaning of. 

The term ‘'Contract" as used in section i/j of U. 
P. Local and Rural Police Rates Act of £906 means 
a contract between the landlord aud the iindet-pio* 
prietor or permanent lessee, as the case may be, 
aud means further a contract in its legal sense, 
presupposing the existence of two parties thereto. 
0 Alyl Abbas V. Kitnwar Siii'-R BiHaDi’R Sikgh, 
9 O. & A. L. R. 815 267 

TJ. P. Local Rates Act (I of 1914), s. 8 (a). See 
U. P. Loc.My and RuRAt Por.icic RaI'ics Act, 
1906. s, 14 g 67 

IT. P. Municipalities Act (II of 1916). ss £ 6 . 87 
— Contract — Municipal Board, acceptance by, of 
contract as valid — Third party, whether can ques- 
tion validity . 

Where a Municipal Board accepts the validity 
of a contract, made otherwise than as provided 
in section 96 of the U. P. Muuiciplaties Act, and 
its liability thereunder, it is not open to a third 
party to challenge the validity of the contract. 
A MoiiaMmad Qasim v \ MuNiciBAiy Board. 
SaHakanpur, ( 1923 ) A.l. R. (A.) 371 607 

— SB. 267. 180, 184 — Building, construction 

of, with sanction^Power of Municipality to 
order demolition — “Estoppel,’* meaning of. 

A Municipal Board is not debarred from taking 
action under seaion 267 of the U, P. Munici- 
palities Act in the interests of public health 
solely because it has previously given sanction 
to the construction of a building under section 
180 of the Act, Under section 184 no sanction 
O]; crates as an estoppel or confers or extin- 
guishes any right or disability. The term 
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'estoppel' used in section 184 is not confined 
to an estoppel against a plea 01 title to property, 
but also indudes estoppel raised against a Munid- 
pal Board on the ground of its having granted 
any sanction under the preceding sections. 

Municipality of Sholapur v. Abdul Wahab, 
61 Ind. Cas. 428; 45 B. 7971 23 Bom. L. R. 244, 
distinguished. A Babu Lad v. MuniCiPai. Board. 
FarrukhaBaD, 21 A. L. J. 828; 9 O. & A. L. R. 
1053; (1924) A. I. R. (a.) 157 777 

Usurious Loans Act (X of 1918), s. 8— U«- 

conscionable bargain — Illiteracy and ignorance 
of legal technicalities, whethe a ground of rs- 
lief. 

A Court of Equity may grant relief to a debtor 
who has entered into an unusual, hard and un- 
consdonable bargain by reason of his illiteracy 
and ignorance of legal technicalities. 

Ghansham Singh v. Bhola Singh, 74 Ind. 
Cas, 41 1; 21 A. L. J. 465; (1923) A. I. R. (A) 490; 
45 A. ^06, distinguished. 

A stipulation to pay interest at 2 per cent, per 
mc'isera compoundable with monthly rests is 
unconsdonable. A Shyam Lai, v. Badri 784 

Vendor and purchaser— Caw/rad to sellSpecific 
performance — Damages . 

Defendant told a friend that he wanted to sell 
a house and communicated to him the terms 
on which he was willing to sell it. The latter 
arranged for the sale of the house and wrote to 
the former that plaintiff had agreed to purchase 
the house on the terms propo.sed and was sending 
a certain sum as earnest-money. Defendant 
received the sum, and promised to send a formal 
receipt by registered post. This he failed to do, 
aud ultimately refused to sell the house on the 
ground that it belonged to his wife who was not 
willing to sell it. Plaintiff, thereupon, brought a 
suit for specific performance and in the alternative 
for damages : 

Held, (1) that there was a completed contract 
forthesaleof the hoiwe between the parties; 

(2) that specific performance could not, under 
the circumstances, be decreed; 

(3) that the plaintiff was entitled to damages 

forbrea<:i.of the contract, the measure of damages 
being the difference between the market-value of 
the house and the contractual price. A Banna 
L'.D V. HdSain Beg, 21 A.L. J. 428 460 

— Principal and agent — Property in posses- 

sion of seller or agent — Delay in taking delivery 
— Seller or agent's power to sell — Notice to 
purchaser or principal— -Contract Act {IX of 
1872), $. 107. 

Plaintiffs who carried on business at P. as com- 
mission agents, purchased certain i^ods from 
the defendants, who carried on business at 5 . As 
the defendants did not want immediate delivery, 
the goods remained in the plaintiffs’ godownsfor 
about six months when the plaintiffs wrote to the 
defendants asking for i structions as to the 
despatch of the goods, s pying that if they did not 
receive a reply immediately they would despatch 
the goods to 5 . The defendants who npto that; 
time had not received the account fo# the gooda^ 
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wrote back a letter the material part of which was 
as follows: — 

“I wrote you to get the account adjusted. I 
will send all the dues on hearing from you. What 
you write now is not acceptable to me. O, bro- 
ther, no fall in the market is yet in sight within live 
or seven days. It is not pi oper to bring one under 
clutches in this way. I am readv to give you 
damages nor do 1 propose to cause loss to you. 
If I would have got the goods here, 1 would not 
have suffered loss. Considering this you will get 
the account adjusted." 

At the time of this letter the market price of 
the goods in question at all events at P had 
fallen below the X)ric -s current at the date of 
purchase. About a fortnight after the receipt of 
the defendants' letter the plaintiffs without any 
intimation to tae defendants sold the goods at P. 
and brought a suit to recover th- diffeience be- 
tween tiie sum realized and the purchase price : - 

Held, (i) that if the plaiutiffs were to he 
regarded as sellers they were governed by section 
107 of the Contract .vet and were not entitled to 
sell the goods without giving notice that uu css the 
defendants took delivery they would sell thegoo'fs 
for what they would fetch ; 

(2) that if the plaintiffs weie to be regarded as 
the agents of the defendants their business was 
to hold the goods at the di^posal of their princi- 
pals and unless they had exp 1 ess authority to sell 
them, they weie nut entitled to sell them without 
either requesting payment or asking the defend- 
ants to take delivery and giving notice that in 
the event of their failure to do so they would sell 
the goods for their account ; 

(3) that there was nothing in the letter of the 
defendants which could pot>sibly be interpreted 
as an authority to the plaintiffs to sell. The 
letter really appealed to the g^^uerosity of the 
plaintiffs not to enforce their right of d spaichmg 
the goo ts immediately, but to wait and possibly 
to wait a littie ion er lor paymeut and the mere 
fact that the defendants said that they were 
willing to bear the loss or suffei any damage that 
may anse could not mean anything more than 
t at the loss was theirs and did not really concern 
the plaintiffs ; 

that, therefore, the plaintiffs could not 
recover anythmg from the defendants and that 
their suit must fail. Pat DiianraJ v. Firm 
SanBhx Ram-Panna IvAiy 928 

Privity of c ntract — Money left in hands 

of pmckaser for payment to mortgagee, whether 

aUa&habte as belonging to latter. 

One Harnam Smgh mortgaged a house to Hira 
Singh for Rs, 700 and suD'.equeatly sold the 
hott « to one Gi out of the sale price Rs. 700 
were left with G fo payment to Hira Singh. G 
then sold the house to defendant, and again out 
of Hie tale price a sum was left with th# 
defendant for payment to Hira Singh. The latter 
realised the mortgage*money direct from Hamam 
Singh. Subsequently, he obtained a money- 
diecree against HarUam Singh and in execution 
^ t%4t deaee brought to sale the sum left in 
datpoaH wilb thtdaffadant fot paymeal to hin< 
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self. The deposit was purchased by plaintiff 
who now sued to recover the amount : 

Held (i) that Ilarnam Singh having paid off 
Hira Sin, eh could claim to step into his shoes i 
(2) but that Hira .Singh not having been a party 
to the contract between G and the defendant 
could not enforce that contract and consequently 
there was no sum in tne bauds of the defendant 
attachable as belonging to Hira Singh or 
Harnam .Singh, and the plaintiff's suit was, 
therefore, liable to be dismissed L CiiET KauRz^. 
GrRMTtKH ^iNCn, (itj 23 )A. I. R. (L.}459 940 

Purchase from person without tiile—^ 

Debt of vendor paid by purchaser — Suit by real 
owner for possession, purchaser whether entitled 
to rc-inibursenient. 

A person who purchases property from one who 
1 as no title to sell, aud who, to save the property 
from sale in execution of a decree agaii st the 
latter, pays the amount of tlie decree, is not 
eiilitJed upon dispossession by the real owner 
ol the property, to be reimbursed the amount 
of t e decree paid by him. A Gaya PraSaD v. 
MiCTiiAT J.AT., (19^,;) A. I.R. (A.) 4 O 4 624 

of moveable property — Notice of 

encumbrance — Burden of proof — Priority of 
title. 

Where a purchaser of mo^ cable property alleges 
that he ]>urchascd without notice of an cncum- 
brau' e on the property, the onus of proof that he 
had no notice lies on him. Where he fulfils that 
onus the fact that he has obtained possession 
would give him prior title. R MaunG CjjiX U. v* 
Bansi Hhar 2 Bur. T. J. 63; (1923) A. I. 

R. (R.^153 828 

Wajib-ul-arz, whether record of contract — Settlement 
Officer, whether agent of landlord 
A Wajib-ui-arz may be a record of a contract 
though generally it is treated as a record of custom 
founded either on the investigation made by the 
Settlement Officer or the opinions of the body of 
the proprietors of the village, 

A .Settl ment Officer cannot be regarded as an 
agent of the landlord «o as to represent him at 
one of the parties to a contract embodied in the 
wajib-ul-arz. 0 Ahi AbbaS jy. KunWaR SiiER 
Bahadur Singh, 9 O. & A. h. R. 815 267 

Will— Administration — Appointment of Pan- 

chas — Panchas, powers of. 

Where by a Will certain persons are appointep 
Panchas, of whom one was to supeivise the 
work of admimstration, and the Panchas were 
given power to appoint other Panchas, the power 
of appointment can only be exercised by the 
whole bod^ of Panchas. An appointment, ti.ere- 
fore, by one of the Panchas of a successor to him- 
self by iiis Will is invalid. B ShanR-IR Gakpa* 
V. Damodar Bhukandas, (1923) a. I R, 
(B.) 216 669 

..—.^Circumstances of suspicion — Duty of Cowi 

— ^Onus of proof. 

Circumstances of suspicion regarding the alleg- 
ed execution of a Will demand the vigilant care 
and circumspection of a Court in investigating 
the case and examining the evidence in support 
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of the Will. Such evidence must remove the 
suspicion and establish gffirnmtively to the satis- 
faction of the Court thut the W ill put forward 
was the \V*ill of the testator. 

Where the instrument of a Will i.s inofhoions, 
i.e,, n't lonsonant to the testator’s natural affec- 
tions and moral duties, slriujjeut proof of its 
extcution is demanded. 

Jagravi K>.ef v. Dwga Farshadt 22 Ind Cas. 
103; 36 A. 93; lO O. C. 386; 12 A. L. J. I2n; 26 
L. J. T53; 15 M. h. t. 125: (19M) ^1- 
137: 19 C. I.. J. 165: 18 C. W. N. 5-21; lO Bom. 
j‘. R. 141; f O. L. J. 57: 41 I- A. 76 (P. C.). 
W illinnis on Executors, 1921, Volume I, page 50, 
re’ied on. 

- There is no inflexible rule as regards the nature 
of the evidence required in any particular rijeum- 
ftances, but the evidence in favour of a Will pro- 
pounded after a long lapse of time mu.st extiuid 
to clear proof < f execution M Rosv M^Rii B i 
V. I ACOBv SOI z\. (19- ■) M. \\ . N. 04/; i8 L. W. 
5 8, ( 9'.i4 A. l.R. ,M ) 151 881 

, construction of — Malik and Kabir, m an- 

tni^ of ~ Legatee ne t niir — Intent on to conv y 
a solute t s. ate— J n sum pt efi. 

I'he expre.ssions '•>, ahk^’ and ' k ^biz " usd in 
a Will convey an absol tc owneiship to tie lega’C'? 

liartlal Pranlal v. Bai Reiva, 21 B. 3 6; 1 1 1 d. 
Dec. (N ^.1 253 and Matilal Mithalat v. 

Advocate- Gencfol of Bombay, ii Ind. Cas. 547; 
35 B. 270: 13 Bom h. R, 471, •'Che 1 on. 

The- fact that an only daughter of 

a H ndu te*tnlor who, in tie ab.-ence td 
a Will. V cultl have lad the estate or life, 
as leen beqicatlied the estate slould le talcn 
into iotisideralion in estimating the inten ion 
ol t e testator, n such a case the 11 trtn e is that 
an absol Ic estate wi s intended to be coi ve^ed. 

/ ateh Chand v. Rttp Chand, 37 Ind. Cas. 122: 
38 A. 44b; Its 1 0111. b. R. 900: 20 M. b. T. 4 1; 
21 C. W K. 102; 3 b. W. 597: (iqiO) 2 M. W’ N. 
5O7; 26 C. b. J. 18 ; 43 1. .H. 183 { C.) and 

Suraintani v. RubiMath O'lha, 30 A. 8.j: 5 A b 
J C ’: 12 C. W. N. 231; 18 M b. J. 7; 10 Bom. b. 
R 39; 7 C b. J. 131; M. b. T. 144; 35 I A. 17 
(P. C), distinguished. N BhaVara.mv. ^A HuEtB 

— Exerution — Delay of twenty years in 

applying for Prolate — Belay ur.exptainffl, erjectof 
— Evidence Act (7 of 1872), s. 90, applicuLiixty 
*'/ * 

An application was made for IT bate cf a W’lll 
some twenty years after the Will was alleged to 
have been executed, and the »vitrc.sses wno ? iir- 
ported to have ailc&ted the executir n of the Will 
were dead ; no explanation was forthcoming cs 
to the delay in bringing the Will into Court for 


purposes of Probate, nrr anv evidence as to the 
casto y of tlie Wbll before it was produced iuC urt, 
and the only evi le ice of ''xeciition olTcred ^ as, 

♦ hit of tKT'^otis wli ' prjfcss J to tdculify the 
signatures on t’u* W'ill 

//'ft/ Utal t he exe* uUon rt tho Will had not lieeii 
saliifact(;rily prove 1. a d that the provisir* s 
of seel ion 90 <if the Kvidt’iiee Act co iid not be 
ap lied to the ca^c. N CHANNtjlAb v. 1 1 na, 
(I 23) A. 1 . R. (\.) 169 660 

Two executors — ApplPafion fm P ol ala 

by one - iietmnt t titon of t recuiorshif by u Jn r 
— f r jbate, gt Ant cf- Sutnequtnt zppheahon ftr 
wUhdratiol cj renunciation, whether competent. 

II, one 01 the two executors appointed under a 
W'ill. a peared on notice of an nnphcation for Pro- 
bate by the other exe- utor. and '»tated that he 
did not agree to be an executor under the W'ill. 
He prayed that his ot.jcctions to me Will mi',:ht 
be noted and the suit nugli be detiletl Even- 
tually, Probate* was grautc I to tnc appiieaut, 
Soiivtime aTeruards H applied to wiih- 
drew hi.«' jir.*v!c» .s application r.'uc,uncing the 
e.veenlor^hip ami prayed » h.it hr might be appoint* 
Cil executor along with the other per on This 
apjdicjit 1011 ha' br.*a irje.ud H nep aled ; 

Hi Id that niasuiuch as the grant of Probate 
had nirealy been tnale at the time when the 
eppelhnii a.-ke-.l to with Ira*' hi« remim iatiou 
cf the exeeutor'hi^) that appJt>a'ion canir loo 
late and the appellant v as not eutiiled to any 

reliei. C IIj<i K \m . Rwm Rai S.xch Crjou- 
duury. 7 C. W. N. l 8 „ (19-i ';) -V. 1. R. (C.; 4 4 

218 

Workman s Breach 0! ort'act / ct (XIII of 185 f). 

as amende by Act.\ J I of ly-’o), s. 2 enquiry 
under — 1 ransjer — Lnminal i'rocedure Code 
(Act V oj I8y8), ss. 4 6, 52O. 

An enquirv by a .^lagistrate under the W^orkman’s 
Breach of Contract . rt against a labourer is 
au enquiry b\ a Magistrate or a Crimiual Court 
wtihiii the meaning 01 .section 6 of lU critmiial 
ITocedure Co le, a d as s I'li is sut-je.'t to the 
operaii«»n < f aertlm 52O ot thu* Code, even 
though the ob.tct of the enquiry it meiely to 
issue co« T» ive orders, and il ut«essaiy, to eulorce 
tlic Sivire by a sinteuce ol imprisounu nt 

The definiuou of enquiry given in section 4 
clause (A) of the Criro.nnl ISoteduie Cede 
is not exhaustive Any enquiry by a 
Magi.stratc or a Criminal Court subordinate to 
the Hi h Court can Le tl e subject -mailer of a 
trans'er by the High Court. A Baksi v» 
b.^KsiiMiDAS. \1924) A. l.R. (A.) 76; 45 A. 7C0:. 
25 Cr. E. j . 73 









